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PREFACE  TO  VOLUME  L 


In  the  case  of  Greenlaw  v.  jffi'ny,  at  p.  31,  the  learned 
reader  will  find  a  judgment  on  appeal  from  the  Rolls  Court 
which  is  not  reported  at  all  in  the  authorized  reports. 

Knight  v.  Knight^  p.  74,  gives  incidentally  (at  p.  78)  an 
interesting  little  piece  of  the  history  of  the  British  Museum. 

Otherwise  this  volume  is  rich  in  leading  and  important 
oases.  Eastwood  v.  Kenyon^  p.  400,  exploded  the  anomalous 
doctrine,  introduced  by  Lord  Mansfield,  that  a  past  benefit 
which  at  the  time  created  a  merely  moral  duty  is  in  general 
a  sufficient  consideration  for  a  subsequent  express  promise 
of  recompense.  Note,  however,  that  on  Lord  Mansfield's 
part  there  was  no  failure  to  comprehend  the  principles  of 
the  law.  His  plan  was  to  make  a  revolution  in  the  law 
of  simple  contracts,  as  one  may  read  in  any  good  modem 
text-book:  and  see  the  note  in  Finch's  Select  Cases, 
2nd  ed.  at  p.  310,  qualifying  the  observations  of  the  Court 
at  p.  406  of  the  present  volume.  The  topic  leads  us  to 
remark  that  the  defendant's  name  in  the  well-known  case 
of  Lampleigh  v.  Brathwaity  Hob.  105,  is  constantly  misspelt 
in  later  books,  though  correctly  given  in  Smith's  Leading 
Cases.  We  write  with  the  original  report  before  us. 
Hopkins  v.  Logan^  p.  704,  another  case  on  consideration, 
is  difficult  at  first  sight.  The  decision,  however,  is  an 
inevitable  deduction  from  general  principles.  It  is  most 
neatly  explained  by  Maule,  B.  at  p.  710  :  *^  An  executed 
consideration  is  no  consideration  for  any  other  [subsequent] 
promise  than  that  which  the  law  would  imply."  In  more 
modem  language,  a  ^tio^e-contractual  obligation  already 
created  by  operation  of  law  cannot  be  extended  or  varied 
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by  words  of  express  promise  not  amounting  to  a  new 
contra  "»uoh   a  contract  must  evidently  be  founded  on 

a  ne  Jeration.     England  v.    Davidson^  p.  522,   is   a 

decision  which  may  almost  be  called  a  minor  leading  case 
on  an  allied  branch  of  the  subject.  Hyde  v.  Wrench^  p.  144, 
declares  the  sound  and  now  elementary  rule  that  a  counter- 
offer of  terms  different  from  those  offered  necessarily  includes 
a  refusal  of  the  original  offer,  which  accordingly  is  determined, 
and  cannot  afterwards  be  treated  as  open. 

Whittaker  v.  Howe^  p.  162,  and  Ward  v.  Byrne^  p.  827, 
are  important  cases  on  agreements  in  restraint  of  trade,  and 
still  good  law  in  substance,  though  some  of  the  expressions 
used  in  them  could  not  be  literally  followed  at  this  day. 
Hutchison  v.  BowJcer^  p.  821,  is  instructive  on  the  interpre- 
tation of  mercantile  terms.  A  jury  may  find  what  such 
terms  mean;  they  cannot  go  on  to  say  that  the  parties 
intended  something  different  from  the  legal  effect  of  the 
terms  as  used  with  that  meaning. 

Doe  d.  Hiscocks  v.  HiscockSj  p.  748,  is  a  leading  case  on 
ambiguous  description  of  persons  in  a  will.  Wood  v.  Manley^ 
p.  271,  though  somewhat  eclipsed  by  more  celebrated  later 
decisions,  is  good  and  profitable  authority  on  the  effect  of 
a  licence  coupled  with  an  interest. 

Ferguson  v.  Mahon^  p.  301,  deals  briefiy  but  most  soundly 
with  the  delicate  question  of  irregularity  in  a  foreign  judgment. 

In  conformity  with  an  announcement  already  made  to 
subscribers,  Yol.  53  will  consist  of  supplemental  cases  which 
were  passed  over  in  their  order  of  time,  but  which,  for 
various  reasons,  it  now  seems  necessary  or  proper  to  preserve. 

F.  P. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Eeporta  was  eiToneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Reports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Eight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — ^F.  P. 
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SUTTON    V.   DOGGETT(l).  isw. 

(3  Beav.  9 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  333 ;  4  Jur.  939.)  ^"^1. 

In  a  creditor's  suit,  the  assets  being  sufficient  to  pay  the  debts,  but  ^''"*  C'o«rt. 

insufficient  ta  pay  the  debts  and  the  costs  of  suit  taxed  as  between  party  ,    ^-"^ 

and  party:  the  Court  ordered  the  plaintiff's  extra  costs  as  between  solicitor  ^    mh      ' 

and  client  to  be  paid  out  of  the  fund.  P  '  ■. 

This  was  a  creditor's  suit  instituted  by  a  party  on  behalf  of  himself 
and  all  the  other  creditors  of  the  testator. 

Upon  a  former  hearing  of  the  cause,  the  costs  of  all  parties 
were  ordered  to  be  taxed  in  the  ordinary  way  as  between  party  and 
party,  and  the  assets,  when  realised,  were  ordered  to  be  applied 
in  payment  of  the  debts  reported  due,  and  the  costs  of  suit. 

The  cause  coming  on  for  further  directions,  it  was  stated  that  the 
estate,  though  sufficient  to  pay  the  debts,  was  insufficient  to  pay 
the  debts  and  the  former  and  subsequent  costs  of  suit  taxed  as 
between  party  and  party. 

'  Mr.  Blunt  now  asked  that  the  subsequent  costs  might  be  taxed 
as  between  party  and  party,  and  if  it  should  be  found  that  the 
fund  would  be  insufficient  for  the  payment  of  the  debts,  and  such 
costs,  then  that  the  plaintiff  might  have  his  extra  costs  as  between 
solicitor  and  client  paid  out  of  the  assets. 

Mr.  Girdlestone,  contra.  ^ 

(1)  In  re  McRae,  Narden  v.  McRae  holder's  action,  Re  New  Zealand  Mid- 

(1886)  32  Ch.  D.  613, 55  L.  J.  Oh.  708,  land  By,  Co,  [1901]  2  Ch.  357,  70  L.  J. 

54  L.  T.  728 ;  and,  as  to  a  debenture-  Ch.  595,  C.  A. 

B.B. — ^VOL.  LH.  1 


1840.     CH.     3  BEAV.  9. 


[r.b. 


Sutton  The  Master  of  the  Rolls  thought  the  order  asked  reasonable, 

DooGETT.     fl-s  it  would  be  merely  paying  the  extra  costs  out  of  the  creditors' 
own  fund. 


1840. 
July  3. 

Rolls  Court. 

Lord 

Langdale, 

M.R. 

[20] 


[21] 


PAGE  V.   WAT. 

(3  Beav.  20—21 ;  S.  C.  nom.  Page  v.  May,  4  Jur.  600.) 

A  settlement  was  made  on  the  marriage  of  the  settlor,  in  trust  to  pay  the 
rents  unto  or  for  the  maintenance  and  support  of  the  husband,  wife,  and 
children,  or  otherwise,  if  the  trustees  should  think  proper,  to  permit  the 
same  to  be  received  by  the  husband  during  his  life,  without  power  to 
charge  or  anticipate  the  income  thereof.  Held,  that  on  the  bankruptcy  of 
the  husband,  his  wife  and  children  were  entitled  to  an  allowance  for 
maintenance  under  the  settlement. 

By  the  settlement  made  on  the  marriage  of  Mr.  Jones  with  his 
wife,  a  part  of  his  freehold  and  personal  property  was  conveyed 
to  trustees  upon  trust  to  receive  the  rents  and  profits,  "  and  pay 
and  apply  the  same  when  received,  unto  or  for  the  maintenance 
and  support  of  the  said  F.  Jones,  his  wife  and  children  (if  any) ; 
or  otherwise,  if  they  should  so  think  proper,  permit  the  same 
rents,  &c.  to  be  received  by  the  said  F.  Jones  during  the  term  of 
his  natural  life;  but  so  nevertheless,  that  he  should  not  have 
any  power  to  assign,  mortgage,  or  charge  the  same,  or  to  anticipate 
the  growing  payments  thereof ;  "  and  after  his  decease,  to  apply 
the  rents,  &c.  towards  the  maintenance  of  the  wife  and  children 
(if  any),  or,  if  the  trustees  thought  proper,  to  pay  them  to  the 
wife  for  life  without  power  of  anticipation,  with  remainder  to  the 
children,  and  in  default  to  the  husband  absolutely. 

Mr.  Jones  became  a  bankrupt  in  1887,  and  his  assignees  by  this 
suit  claimed  the  whole  income  of  the  trust  property.  There  was 
no  issue  of  the  marriage. 

Mr.  G.  Richards  and  Mr.  Maidtiie,  for  the  plaintiffs,  con- 
tended that,  in  effect,  a  life  interest  had  been  given  to  the  husband, 
which  passed  to  his  assignees. 

Robinson  v.  TickeU  (i),  Hammond  v.  Neame  (2),  Berkeley  v.  Swin- 
burn  (3),  Robinson  v.  Waddelow  (4),  and  see  Rippon  v.  Norton  (6). 

Mr.  Kindersley  and  Mr.  Keene,  for  the  wife  ;  and  Mr.  Piggott 
for  the  trustees,  were  not  heard  by 


(1)  7  B.  E.  5  (8  Ves.  342). 

(2)  18  B.  B.  Id  (1  Swanst.  35). 

(3)  38  R.  R.  187  (6  Sim.  613). 


(4)  42  B.  B.  138  (8  Sim.  134). 
(o)  60  B.  E.  96  (2  Beav.  63). 
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The  Master  of  the  Eolls,  who  said  : 

There  can  be  no  doubt  of  the  intention  of  this  settlement,  that 
the  wife  should  be  supported  out  of  the  property.  The  words 
themselves  admit  of  no  reasonable  doubt,  for  the  trustees  are  to 
receive  and  apply  the  income  '^  unto  and  for  the  maintenance  and 
sapport  of  Jones,  his  wife  and  children  (if  any),  or  otherwise,  if 
they  think  proper,  permit  the  same  rents,  &c.  to  be  received  by 
Jones  during  the  term  of  his  natural  life." 

I  am  of  opinion,  that  so  long  as  the  wife  and  children  were 
maintained  by  Jones,  the  trustees  had  a  discretion  to  give  him 
the  whole  income,  but  that  it  was  their  duty  to  see  that  the  wife 
and  children  were  maintained.  The  assignees  take  every  thing 
subject  to  what  is  proper  to  be  allowed  for  the  maintenance  of  the 
wife  and  children,  and  it  must  be  referred  to  the  Master  to  settle 
a  proper  allowance. 


Page 
Way. 


MELLI8H  V.   BROOKS. 

(3  Beav.  22—29;  S.  C.  9  L.  J.  (N.  S.)  Ch.  362  ;  4  Jur.  739.) 

Turnpike  tolls  are  not  within  the  Eeal  Property  Limitation  Act,  1833, 
and  consequently  more  than  six  years  arrears  of  interest  may  be  recovered 
on  a  mortgage  of  turnpike  tolls,  notwithstanding  the  forty-second  section 
of  that  Act. 

The  ti-ustees  of  a  turnpike  road  borrowed  a  sum  of  money  from  A.  B.  on 
the  security  of  the  tolls,  and  they  assigned  to  him  such  proportion  of  the 
tolls  as  the  sum  advanced  bore  to  the  whole  principal  money  advanced  on 
the  credit  of  the  tolls :  Held,  that  the  other  mortgagees  of  the  tolls  were 
necessary  parties  to  a  suit,  by  A.  B.  against  the  trustees,  to  obtain  payment 
of  arrears  of  interest  out  of  the  tolls  to  be  received. 

By  the  Great  Grimsby  Boad  Act,  passed  in  fifth  year  of  King 
George  the  Third,  the  trustees  were  empowered  to  borrow  money 
at  legal  interest  on  the  credit  of  the  tolls,  and  to  mortgage  or  assign 
over  the  tolls  as  security  for  the  sums  so  borrowed  and  the  interest 
thereof.  On  the  28th  of  June,  1782,  Joseph  Hellish  having  lent 
to  the  trustees  6002.,  they  by  deed  transferred  and  assigned  to  him 
such  share  and  proportion  of  all  and  every  the  tolls  granted  by  the 
Act,  as  the  sum  of  600Z.  did  and  should  bear  to  the  whole  principal 
money  advanced,  and  then  remaining  due  on  the  credit  of  the  tolls  by 
virtue  of  the  Act,  to  hold  to  Mellish  for  the  remainder  of  the  twenty- 
one  years  granted  by  the  Act,  and  all  such  other  time  as  the  tolls 
could  be  collected,  with  a  proviso  for  making  the  appointment  void 
on  payment  of  the  600/.  and  interest. 

The  provisions   of    the   Act    were   continued    or  enlarged   by 

1—2 
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Mellibh      subsequent  Acts  ;  and  by  an  Act  passed  in  the  ninth  year  of  King 

Bbooks.       George  the  Fourth  (c.  68),  the  new  term  and  the  tolls  thereby 

granted  were  made  liable  to  the  payment  of  all  monies  theretofore 

borrowed,  and  then  due  and  owing  on  the  credit,  or  on  account  of 

the  former  Acts,  and  all  interest  due  and  to  grow  due  thereon. 

For  many  years  after  the  date  of  the  security,  sums  of  money, 
occasionally  less  than  the  amount  of  the  legal  interest,  were  paid 
to  Joseph  Mellish  in  his  lifetime,  and  after  his  death  to  his  repre- 
sentatives, the  last  of  which  payments  took  place  in  October,  1801. 
[  *23  ]  The  *trustees,  however,  had  subsequent,  and  down  to  the  year  1834, 
continued  to  make  general  orders  on  the  treasurer  for  payment 
of  the  interest  due  to  the  several  mortgagees  of  the  tolls  in  the  list, 
of  whom  the  plaintiff  who  represented  the  original  mortgagee 
Mr.  Mellish,  was  included ;  the  portion  belonging  to  the  plaintiff 
had  never  been  received  by  him,  but  had  remained  in  the  hands 
of  the  treasurer  and  had  been  misapplied  by  him. 

In  April,  1832,  the  clerk  to  the  commissioners  wrote  to  the 
plaintiff  stating,  that  much  uncertainty  having  crept  into  their 
affairs,  as  to  the  persons  legally  entitled  to  the  mortgage  securities, 
and  the  plaintiff  appearing  in  the  books  to  be  a  claimant,  he  was 
directed  to  request  him  to  produce  the  securities,  as  the  trustees 
hoped  to  make  a  further  reduction  of  the  principal  monies. 

This  letter  gave  rise  to  a  discussion  between  the  plaintiff  and  the 
commissioners,  as  to  the  amount  legally  due  to  the  plaintiff,  the 
former  contending  that  he  was  entitled  to  the  whole  arrears  of 
interest,  and  the  latter  insisting  that  the  plaintiff  was  entitled 
to  the  principal  and  to  interest  from  1834  only,  which  amounted 
to  2102.  This  latter  sum  they  tendered  previous  to  the  institution 
of  the  suit. 

The  plaintiff  filed  this  bill  in  1836,  against  the  trustee  of  the  Act 
alone  for  payment  of  the  whole  arrears  of  interest  out  of  the  monies 
received,  or  to  be  received  under  the  Acts  of  Parliament,  and  for 
a  receiver. 

The  defendant  did  not  object  to  pay  the  210Z.  already  tendered 
for  interest,  which  they  alleged  would  place  the  plaintiff  in  the 
same  situation,  and  on  the  same  terms  and  footing  as  the  other 
mortgagees  of  the  tolls,  but  insisted  that  the  other  monies,  having 
[  *24  ]  been  *left  in  the  hands  of  the  treasurer,  and  appropriated  to  the 
payment  of  the  plaintiff,  the  defendants  were  not  now  bound  again 
to  pay  the  same ;  they  objected  that  the  plaintiff,  by  his  laches, 
had  deprived  himself  of  his  remedy,  and  insisted  on  the  benefit 
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of  the  Statute  of  Limitations.     The  first  objection  was,  however,      Mellish 
abandoned  at  the  hearing.  Brooks. 

Mr.  Pemberton  and  Mr.  Lo/ttcs  Lowndesy  for  the  plaintiff, 
contended  that  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27, 
did  not  apply  to  turnpike  tolls;  that  although  the  forty-second 
section  enacted  that  no  arrears  of  interest  in  respect  of  any  sum 
charged  upon  any  land  or  rent  should  be  recovered  by  suit,  but 
within  six  years  after  the  same  should  become  due,  yet  by  the  first 
section  of  the  Act,  the  meaning  of  the  word  *'  land  "  was  limited 
*'  to  all  manors,  messuages,  and  all  other  corporeal  hereditaments 
whatsoever,  and  also  to  tithes  (other  than  tithes  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole),  and  also  to  any  share, 
estate,  or  interest  in  them;"  that  consequently  tolls  which  were 
incorporeal  hereditaments  were  not  included  in  the  Act,  and  that 
the  security  being  by  deed  was  not  barred  by  this  or  any  other 
statute.  The  only  other  way  of  barring  the  demand  would  be 
by  presumption,  but  here  the  amount  was  admitted  to  be  due ; 
they  cited  Doe  v.  Booth  (l),  Fairtitle  v.  Gilbert  (2),  Durnville  v. 
Ashbrooke  (3),  Knapp  v.  Williama  (4). 

Mr.  C.  P.  Cooper  and  Mr,  Dixon ^  contra.     *     *     * 

Mr.  L.  Lowndes,  in  reply.  [  25  ] 

The  Master  of  the  Rolls  :  Jui^  s. 

This  bill  is  filed  by  the  legal  personal  representatives  of  Joseph 
Mellish  deceased,  to  recover  what  is  alleged  to  be  due  for  principal 
and  interest  on  a  turnpike  road  security  for  the  sum  of  6001.  which 
was  lent  in  the  year  1782.  The  trustees  of  the  road,  admitting  the 
principal  and  some  interest  to  be  due,  in  the  month  of  November, 
1884,  paid  off  the  sum  of  150Z.  part  of  the  principal,  and  tendered 
payment  of  210Z.  in  satisfaction  of  the  arrears  of  interest  then  due  ; 
the  plaintiff,  alleging  that  more  than  that  sum  was  due  for  interest,^ 
refused  to  accept  it  in  satisfaction,  and,  in  February,  1836,  filed  the 
present  bill. 

The  defendant  does  not  by  his  answer  deny  the  plaintiff's  right 
to  receive  the  remainder  of  his  principal  money,  and  he  again  offers 
to  i)ay  the  sum  of  210/.  before  tendered,  for  interest,  but  he  insists 

;i)  .i  R.  R.  olo  (2  Bos.  &  P.  219).  Qi)  :J  Rii^s.  OH,  h. 

(2}  1  R.  R.  45j  (2  T.  R.  WJ).  (4)  4  R.  R.  252  (4  Ved.  429,  n.). 
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MELLI8H  that  the  plain tifif  is  entitled  to  no  more,  on  the  groond  as  stated  in 
Bb^kb.  ^^6  answer,  that  on  payment  of  that  sum  the  plaintiff  would  be 
[  •26  J  placed  on  the  same  terms  and  footing  ♦as  the  other  persons  who 
have  advanced  money  on  the  security  of  the  same  tolls ;  and  he 
also  insists  on  the  benefit  of  the  Statute  of  Limitations,  and  that 
thereby,  and  by  his  own  lachesy  the  plaintiff  is  barred  from  prosecuting 
any  claim  for  a  greater  amount  of  interest  than  has  been  tendered 
to  him. 

These  being  the  defences  in  the  answer,  the  defendant  has  by  his 
counsel  at  the  Bar  insisted,  that  having  regard  to  the  nature  of  the 
security,  the  plaintiff  is  not  entitled  to  any  relief  in  equity,  or  at 
least  to  any  such  relief  as  is  sought  by  this  bill,  in  the  absence  of 
all  other  parties  having  claims  upon  the  tolls. 

It  would  seem,  that  for  many  years  after  the  date  of  the  security, 
sums  of  money,  occasionally  less  than  the  amount  of  legal  interest, 
were  paid  to  Joseph  Mellish  in  his  lifetime,  and  after  his  death  to 
his  representatives,  but  for  a  considerable  time  before  the  month  of 
April,  1832..  no  payment  had  been  made  ;  and  there  being,  as  was 
alleged,  much  uncertainty  in  the  affairs  of  the  trust,  the  trustees 
called  on  the  plaintiff  to  produce  the  securities  he  held.  This  com- 
munication gave  occasion  to  the  discussion  which  ultimately  led  to 
this  suit,  the  plaintiff  insisting  that  he  is  entitled  to  all  the  arrears 
of  interest  which  have  accrued  due  and  remain  unpaid  for  any 
time,  however  remote,  and  the  trustees  insisting  that  the  plaintiff 
was  not  entitled  to  ask  for  more  than  the  other  mortgagees  had 
received,  or  for  a  greater  arrear  than  was  tendered  to  him. 

In  the  correspondence  between  the  parties,  it  seems  to  have  been 
considered  by  the  trustees,  that  their  orders  upon  their  treasurer  to 
pay  .what  was  due  to  the  mortgagees  ought  to  be  deemed  an  appro- 
priation binding  upon  the  mortgagees,  but  in  the  argument  it  was 
[  *27  ]  properly  admitted  that  this  could  not  be  sustained,  and  *that  in 
fact  the  interest  had  not  been  fully  paid,  and  the  defence  was 
rested  upon  the  form  of  the  suit  and  upon  the  Statute  of 
Limitations  (i). 

As  to  the  form  of  the  suit,  it  is  to  be  observed,  that  the  tolls 
which  are  collected  under  the  Acts,  are  the  security  to  which  the 
plaintiff  and  all  other  persons  who  have  lent  money  on  the  credit 
of  the  Acts  are  entitled ;  that  the  plaintiff  is  one  of  several,  and  is 
entitled  to  the  benefit  of  only  a  share  of  the  tolls,  namely,  a  share 
bearing  such  proportion  to  the  whole  as  the  amount  due  to  him 
(1)  3  &  4  Wm.  IV.  c.  27. 
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bears  to  the  aggregate  amount  of  all  the  other  sums  borrowed  on  Hellish 
the  credit  of  the  tolls,  and  the  question  is,  whether  the  plaintiff,  in  bbookb. 
the  absence  of  the  other  mortgagees,  can  sue  alone  for  his  share. 
He  asks  to  be  paid  what  is  due  to  him  out  of  the  monies  received 
or  to  be  received  under  the  Acts  of  Parliament,  and  that  a  receiver 
of  the  same  may  be  appointed;  but  the  other  mortgagees  are 
interested  in  those  monies,  and  the  plaintiff  cannot  be  paid  in  full 
without  diminishing  the  fund  out  of  which  they  are  entitled  to  be 
paid,  and  under  these  circumstances,  I  am  of  opinion,  that  in  this 
form  of  suit  the  plaintiff  is  not  entitled  to  the  general  relief  which 
he  prays,  or  to  more  than  the  defendants  have  by  their  answer 
offered  to  give  him ;  the  objection,  however,  is  such  that  it  might 
have  been  taken  by  demurrer,  and  it  does  in  fact  amount  to  little 
more  than  an  objection  for  want  of  parties  ;  and  under  the  circum- 
stances I  have  thought  it  right  to  consider  whether  the  plaintiff's 
claim  to  more  than  six  years'  arrear  of  interest  is  barred  by  the 
Statute  of  Limitations. 

The  plaintiff  holds  as  a  security  for  the  sum  due  to  him  a  share 
of  the  tolls  of  a  turnpike  road,  and  the  *question  is,  whether  such  [  •iS  ] 
tolls  can  come  within  the  meaning  of  the  word  **  land  "  as  defined 
by  the  Act  of  3  &  4  Will.  IV.  c.  27 ;  if  they  do,  then  the  security  of 
the  plaintiff,  and  the  money  due  thereon,  are  within  the  provisions 
of  the  fortieth  and  forty-second  clauses  of  the  Act,  and  the  plaintiff 
is  only  entitled  to  recover  arrears  of  interest  for  six  years ;  but  if 
such  tolls  do  not  fall  within  the  meaning  of  the  word  "land  "  as 
defined  in  the  statute,  the  plaintiff  may  recover  what  is  due, 
notwithstanding  the  length  of  time  which  has  elapsed. 

Now  by  the  first  section  of  the  Act,  it  is  directed  that  the  word 
"  land  "  shall  extend  to  manors,  messuages,  and  all  other  corporeal 
hereditaments  whatsoever,  and  also  to  tithes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole) ;  and 
also  to  any  share,  estate,  or  interest  in  them  or  any  ol  them ;  and 
it  does  not  appear  to  me  that  the  word  '*  land,"  either  in  its  usual 
and  proper  meaning  independently  of  the  Act,  or  according  to 
the  extended  meaning  directed  by  the  Act,  can  be  held  to  mean 
the  tolls  payable  for  the  use  made  of  a  turnpike  road ;  and  I 
therefore  conceive  that  the  plaintiff's  demand  is  not  barred  by  the 
statute. 

The  case,  therefore,  appears  to  me  to  be  in  this  situation,  that 
the  plaintiff  has  asked  and  may  be  entitled  to  more  than  can  be 
given  to  him  in  the  present  state  of  the  record  ;  but  the  defendant 
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in  his  answer  states  that  the  plaintiff  has  been  tendered  the  whole 
amount  of  interest  now  due  to  him  as  mortgagee ;  and  that  the 
defendant  is  willing,  and  ofifers  to  pay  him  the  sum  so  tendered.  The 
sum  thus  referred  to  is  2102.,  being  much  less  than  the  plain tifif  claims. 

Under  these  circumstances  and  upon  this  admission,  I  think  that 
the  plaintiff  is  entitled  to  a  decree  for  payment  *of  the  210Z.,  as  for 
the  arrears  of  interest  due  on  the  24th  of  November,  1834,  but  on 
the  present  state  of  the  record  nothing  more  can  be  done. 

The  plaintiff  may  take  a  decree  for  210Z.  without  costs,  or  have 
his  bill  dismissed  with  costs,  without  prejudice  to  his  filing  a  new 
bill  (1). 


1840. 
May  7. 
Jutuf  18. 
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M.R. 

[29] 


The  attorney-general  v.  The  COOPERS' 
COMPANY  (2). 

(3  Beav.  29—36;  S.  C.  4  Jur.  572.) 

Where  a  testator  clearly  declares  an  intention  of  devoting  the  whole 
income  of  a  property  to  charitable  purposes,  then,  although  he  does  not,  in 
specifically  directing  the  application  of  portions  of  it,  exhaust  the  whole 
income,  still  the  general  intention  that  the  whole  shall  be  applied  to  charit- 
able purposes  will  prevail ;  and  on  the  other  hand,  although  he  does  not 
make  any  such  general  declaration  of  devoting  the  whole  to  charity,  but 
gives  each  and  every  portion  of  the  whole  income  at  the  time  to  some  charit- 
able purpose,  and  by  that  means  exhausts  the  whole,  then,  if  the  income 
should  afterwards  increase,  the  increase  will  also  be  applicable  to  the  charitable 
purposes. 

A  testator  de\iBed  a  house  to  the  Coopers*  Company,  upon  condition,  and 
to  the  use,  intent,  and  purposes  of  maintaining,  augmenting,  and  support- 
ing a  school  at  R.,  lately  erected,  and  the  same  rent  which  he  represented 
to  be  1 U.,  should  be  bestowed  in  manner  following.  He  then  gave  different 
sums  to  different  objects,  amounting  in  the  whole  to  8/.,  and  amongst  them 
OS,  to  the  Coopers'  Company,  and  then  gave  3/.,  which  he  represented  as 
that  which  remained  ungiven,  to  the  Coopers*  Company,  to  put  in  their 
common  box,  towards  the  repair  of  the  house  when  need  be;  and  if  the  house 
should  fall  into  decay  by  sudden  misfortune,  whereby  no  rent  should  be 
made,  then  the  legacies  to  stay  until  it  should  be  made  tcnantable,  which 
he  trusted  the  Company  would  do  within  two  years,  and  when  tenantablo, 
the  Company  to  go  on  with  his  will,  "to  avoid  the  penalty  and  danger  which 
followeth.**  He  then  gave  the  house  over  beneficially  to  the  Grocers*  Com- 
pany if  the  Coopers*  did  not  bestow  the  8/.  as  ho  willed  them  to  do.  The 
rents  increased  to  75/. 

Held,  that  all  the  objects  of  the  testator's  bounty  were  entitled  to  partici- 
pate in  the  increased  rents,  and  that  the  Coopers*  Company  took  the  three 
elevenths  beneficially,  subject  to  the  repaii"s. 

This  was  an  information  filed  by  the  Attorneif-Geneml  upon  the 
certificate  of  the  charity  commissioners,  and  it  praj-ed  a  declaration 


{\^  Tho  plaintiff  eUnted  to  take  the 
limited  decree. 


(2)  Lor<l  Crawvohth,  L.  C,  ques- 
tioned   this    decision     in     Mayor    of 
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that  the  property  *mentioned  in  the  information  was  held  by  the         a.-G. 

Coopers'  Company  for  charitable  purposes  only,  and  not  for  their         thj. 

ovm  use  and  benefit,  and  that  the  whole  of  the  rents  ought  to  be     Q^^p^ 

applied  to  the  several  charitable  purposes  in  the  will  of  the  testator        |-  *3o  ] 

directed,  and  to  the  repair  of  the  said  premises,  and  for  an  account 

of  the  rents  and  a  scheme  for  the  future  regulation  of  the  charity. 

The  testator  Henry  Cloker  by  his  will,  dated  in  1573,  gave  the 

whole  rents  of  his  house  called  the  "  Ship  "  to  his  wife  for  life,  and 

proceeded  in  these  terms  ;  and  "  after  her  decease,  then  I  will  the 

said   houses   unto  the  master   wardens  of  the   Company  of  the 

Coopers,  and  thej^  to  put  it  to  the  same  use  as  hereafter  foUoweth  ; 

that  is,  I  will   the   said  houses  called   the   *  Ship,'   wherein  now 

dwelleth   Robert  Wythens  and   Godfrey  Wilson  unto  the  master 

wardens  of  the  Company  of  Coopers,  after  the  decease  of  my  wife, 

upon  this  condition,  and  to  this  use,  intent,  and  purpose,  that  is  to 

the  maintenance,  augmentation,  and  upholding  of  the  school-house 

of  Batcliff,  late  erected  by  Nicholas  Gibson,  grocer,  and  the  same 

rent  of  the  aforesaid  houses  called  the  '  Ship,'  which  is  now  rented 

at  11/.  by  the  year,  the  which  money  and  rent  my  mind  and  will  is, 

now  as  then  and  then  as  now,  shall  be  bestowed  in  manner  and 

form  following;"  he  then  proceeded  to  give  8i.  out  of  the  111.  in 

2>mall  sums  and  in  different  ways,  and  amongst  them  5«.  yearly 

out  of  the  rents  to  the  master  wardens  of  the  Coopers'  Company,  to 

be  equally  divided  among  them ;  he  afterwards  recapitulated  the 

preceding  gifts  in  the  following  terms :  "  The  sum  of  all  the  money 

which  I  do  will  yearly  to  be  given  by  the  master  wardens  of  the 

Company  of  Coopers  out  of  the  rent  that  cometh  out  of  the  bouses 

called  the  '  Ship  '  aforesaid,  that  is  to  the  schoolmaster  of  Batcliff 

3/.  6t.  8rf.     To  the  usher  IL  13«.  4(1,,  to  the  master  wardens  of  the 

Company  of   Grocers   408.,  for  a  sermon  6s.,  *to  the  parson  at       [  *3i  ] 

St.  Michael's   12J.,   to   the  churchwardens  2s.,  to  the  clerk  and 

beadle  of  the  Grocers  2«.,  to  the  clerk  and  beadle  of  the  Coopers 

"Is. ;    to   a  carpenter  appointed   by  the  master   wardens   of    the 

Grocers  2«.,  and  to  the  master  wardens  of  the  Coopers  5«.     The 

sum  of  all   is  61.,  so   that  there   remain  ungiven  of   the   whole 

rent  of  the  same  houses  3?.     The  which  3/.  I  give  unto  the  master 

wardens  of  the  Company  of  Coopers  to  put  into  their  common  box 

li^rn-Utf  y.  A.'G.  (1857)  6  H.  L.  0.  out  that  the  *' common  box"  imported 

:ilO.  32.3,  27  li.  J.  Ch.  66;  but  Lord  that  the  Coopers'   Company  were  to 

(HELMSFO&D,  L.  C,  in  A.'O.  V.  War  keep  the  3/.  surplus  for  themselves.— 

rhan^U^r*'    ComjMiin/   (1873)    L.    R.    6  ().  A.  S. 
H.  L.at  p.  13,  -12  L.  J.  Ch.  425,  points 
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A.-G.        of  the  said  Company  towards  the  reparations  of  the  aforesaid  houses 
The         when  need  shall  be,  and  further  my  very  mind  and  will  is,  as  now 

coMPAKY.  *®  ^^^^  ^^^  ^^^^  *^  ^^^»  ^^^^  ^^  *^^  ^^^^  houses  given  to  the  master 
wardens  of  the  Company  of  Coopers  shall  so  far  fall  into  decay  by 
sudden  misfortune  (as  God  defend),  whereby  no  rent  may  be  made 
of  them  to  perform  my  legacies  by  them  to>be  done,  then  my  very 
will  and  mind  is,  now  as  then  and  then  as  now,  that  the  legacies 
when  such  chance  shall  fall  (as  God  defend),  shall  stay  until  such 
time  as  they  may  be  made  tenantable,  which  I  trust  they  will  do 
with  speed  at  the  furthest  within  two  years  and  no  further  pro- 
longed, then  the  said  housing  being  made  tenantable,  my  very  will 
and  mind  is,  that  the  master  wardens  of  the  Company  of  Coopers 
shall  go  forward  with  this  my  will  as  I  first  made  and  set  order  in 
the  same  as  my  sure  trust  is  in  them,  as  they  will  avoid  the  danger 
and  penalty  that  followeth  ;  that  is  my  mind  and  will  is,  as  now  as 
then  and  then  as  now,  that  if  the  master  wardens  of  the  Company 
of  Coopers  do  not  bestow  the  81.  in  manner  and  form,  in  part  or  in 
all,  as  I  willed  them  to  do  in  this  my  will,  and  suffereth  and 
neglecteth  my  legacies  to  be  done  in  part,  or  in  all  by  the  space  of 
one  whole  year  after  the  first  view  and  warning  given  unto  them  to 
be  done,  and  leaveth  it  undone  and  no  reasonable  cause  to  the  con- 
[  *32  ]  trary,  that  then  my  very  will  and  mind  is,  as  now  as  *then  and 
then  as  now,  that  the  master  wardens  of  the  Company  of  Grocers 
shall  enter  upon  the  said  houses  and  ground  called  the  *  Ship ' ; 
and  they  to  repulse  and  put  out  forth  the  master  wardens  of  the 
Company  of  Coopers  for  ever ;  and  the  master  wardens  of  the 
Company  of  Grocers  to  enjoy  them,  and  have  them  for  ever,  and 
do  with  it  as  shall  seem  good  to  them,  and  to  do  and  use  them  as 
they  do  with  any  lands  belonging  unto  them." 

The  rents  of  the  property  had  increased  and  now  amounted  to 
75i.  a  year,  and  the  questions  were  first,  whether  after  paying  the 
specific  sums  given  to  the  other  charitable  objects  to  the  extent  of 
61.  a  year,  the  Company  were  or  not  entitled  to  the  surplus  bene- 
ficially ;  and  secondly,  whether  after  providing  for  the  repairs,  the 
Company  were  entitled  beneficially  to  the  surplus  or  took  it  subject 
to  the  charitable  trusts. 

Mr.  Pemberton  and  Mr.  Blunt,  in  support  of  the  information, 
contended  that  the  intention  of  the  testator  was  to  devote  the  whole 
income  to  charity,  and  consequently  that  the  whole  increased  rents 
were  applicable  to  that  purpose ;  that  the  Coopers'  Company  took 
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nothing  beneficially ;  and  that,  at  all  events,  each  charity  was  a.-g. 
entitled  to  a  proportionate  increase  of  the  sums  named  in  the  will :  thb 
77i€  Mercers'  Company  v.  The  Attorney- General  (i).  Company. 

Mr.  C.  P.  Cooper  J  Mr.  Hubhaek,  and  Mr.  Norie,  contra  y  con- 
tended that  the  several  payments  comprising  the  8Z.  annually  were 
fixed  payments,  which  were  not  to  receive  any  increase  on  an 
improvement  taking  place  in  the  rental ;  and  that  the  Company, 
upon  keeping  the  *property  in  repair,  were  entitled  beneficially  to  [  *33  ] 
the  whole  surplus.  That  the  use  of  the  word  "  legacies,"  the 
direction  to  put  into  the  common  box,  and  the  clause  of  forfeiture 
all  showed  that  the  Company  took  beneficially :  in  The  Attomey- 
Gaieral  v.  The  Cordwainers'  Company  (2),  a  similar  condition  of 
forfeiture  was  held  to  entitle  the  Company  beneficially. 

[The  following,  among  other  cases,  were  cited  or  referred  to  in 
argument:  Thetford  School  case  (3),  The  Attorney-General  v.  Cor- 
jM>ration  of  Bristol  (4),  The  Attorney  General  v.  Brazen  Nose  College  (5), 
The  Attorney-General  v.  Cathenne  Hall  (6),  Attorney -General  v. 
Smythies  (7),  and  as  to  the  effect  of  long  usage,  Attorney-General  v. 
Caiu9  College  (8).] 

Mr.  Bacon,  for  the  Grocers'  Company,  submitted  to  the  decree 
of  the  Court. 

Mr.  Pemhei-ton,  in  reply. 

The  Masteb  of  the  Bolls  (at  the  conclusion  of  the  argument 
observed) : 

There  is  no  dispute  as  to  the  principles  on  which  the  Court 
acts  in  cases  of  this  kind,  and  which  have,  I  conceive,  been  very 
properly  and  *accurately  stated  at  the  Bar ;  that  if  the  testator  f  *^*  3 
clearly  declares  an  intention  of  devoting  the  whole  income  of  a 
property  to  charitable  purposes,  then,  although  he  does  not,  in 
specifically  directing  the  application  of  portions  of  it,  exhaust  the 
whole  income,  still  the  general  intention  that  the  whole  shall  be 
applied  to  charitable  purposes  will  prevail;  and  on  the  other 
hand,  although  he  does  not  make  any  such  general  declaration 

a>  31  R.  R.  36(2  Bligh  (N.  S.)  178).  (5)  37  R.  R.  107  (2  CI.  &  Fin.  295). 

^2)  -II  R.  R.  120  (:j  My.  &  K.  534).  (6)  23  R.  K.  02  (Jacob,  381). 

.  3)  8  Coke  Rep.  130  b.  (7)  34  R.  R.  192  (2  Ru8«.  &  M}-.  717). 

^4)  22  K,  K.  136  (2  Jac.  &  W.  294).  (8)  44  R.  B.  212  (2  Keen,  150). 
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A.-G.         of  devoting  the  whole  to  charity,  but  gives  each  and  every  portion 
Thb         o^  ^^^  whole  income  at  the  time,  to  some  charitable  purposes, 

Coopers'      q^j^^j  jjy   ^i^^^^  means  exhausts   the   whole,   then,   if    the  income 
Company.  -^  '  '  . 

should  afterwards  increase,  the  increase  will  also  be   applicable 

to  charitable  purposes.     Those  are  general  rules  which  have  been 

adopted. 

With  respect  to  the  clause,  which  has  been  very  much  relied  on 
in  this  case,  as  to  the  pain,  danger,  and  penalty  which  was  to 
follow,  if  the  Coopers'  Company  neglected  to  do  the  repairs,  or  to 
make  the  payments,  namely  that  then  the  master  wardens  of  the 
Company  of  Grocers  were  to  enter  and  expel  them,  it  must  be 
observed,  that  although  a  pain  and  penalty,  by  the  terms  of  it, 
certainly  implies  some  loss  to  the  party  who  suffers  it,  and  may 
be  the  loss  of  a  beneficial  interest  as  seems  to  have  been  decided 
by  Sir  John  Leach  in  the  case  of  the  Cordaainers'  Compaiujy  yet 
this  testator  might  very  probably  have  considered  it  a  pain  and 
penalty  to  take  from  the  Company  the  management  of  this  pro- 
perty; whether  I  ought  so  to  consider  it,  must,  I  think,  depend 
on  a  very  careful  examination  of  the  case  of  the  Conlaainers* 
Company, 

I  confess  the  case  is  very  far  from  being  free  from  doubt ;  and  I 
shall  give  my  opinion  upon  it  in  a  day  or  two. 

June  18.      The  Master  of  the  Eolls  : 
[  35  ]  This  information  prays  a  declaration  that  the  property  in  question 

is  vested  in  the  Company,  and  held  by  them  for  charitable  purposes 
only. 

Upon  a  consideration  of  the  will  of  the  testator,  Henry  Cloker,  it 
appears  to  me  that  a  declaration  to  that  effect  cannot  be  made,  and 
that  the  defendants  are  entitled  to  a  beneficial  interest  in  the 
property ;  for,  although  the  testator  has  said  that  he  devised  the 
property  to  the  Coopers*  Company,  "  upon  this  condition,  and  to 
this  use,  intent,  and  purpose,  that  is,  the  maintenance,  augmenta- 
tion, and  upholding  of  the  school  at  Ratcliff ;  *'  yet  he  has  afterwards 
directed  the  temporary  application  of  a  portion  of  the  rent  to  a 
different  purpose,  and  has  shown  an  intention  to  connect  tlie  per- 
formance of  the  trust  with  the  pecuniar}-  interest  of  the  persons 
who  were  to  perform  them ;  and  having  given  3/.,  which  he  describes 
as  what  remains  ungiven  of  the  whole  rent  of  the  property,  to  the 
Coopers'  (^omimny,  to  put  into  the  common  l)0x  of  the  Company, 
towards  the  reparations  of  tlie  property  wlieii  need  should  be,  he 
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has  imposed  a  penalty  or  forfeiture  on  the  Company  in  default 
of  their  applying  the  other  parts  of  the  rent  as  he  had  willed. 
Under  these  circumstances,  I  think  that  the  Company  took  a 
beneficial  interest  in  the  property;  and  considering  that  at  the 
date  of  the  will  the  whole  rent  was  lll.f  and  obsei*ving  the  mode 
in  which  the  testator  has  divided  the  whole  sum,  and  given  specific 
sums  for  specific  purposes,  which,  together,  constitute  the  whole 
sum,  I  think  that  he  must  be  considered  to  have  meant  an 
apportionment  of  the  whole ;  and  it  therefore  appears  to  me  that 
the  defendants,  although  entitled  to  a  beneficial  interest,  are 
not  entitled  to  an  indefinite  or  unascertained  residue,  but  only  to 
three  ^elevenths  of  the  whole  residue  subject  to  the  repairs,  and 
that  they  are  trustees  of  the  remaining  eight  elevenths  for  the 
charity. 

Affirmed,  August  4th,  1841. 


A.-G. 
r. 

The 
CoopERa' 
Com  PAN  V. 


[•36] 


PAGE  V.  BROOM  (1). 

(3  Beav.  36-^8.) 

Parties  haying  an  equitable  estate  only,  agreed  to  grant  a  lease  to  A.  £., 
which  was  to  contain  special  covenants  both  on  the  part  of  the  lessors  and 
lessee.  The  intended  lesc^rs  died  before  the  lease  had  been  granted,  and 
their  interest  became  vested  in  bankrupt  assignees  and  an  heir-at-law, 
against  whom  a  decree  for  specific  performance  was  made :  Held,  that 
receiving  the  benefit  of  the  lessee's  special  covenants,  the  assignees  and  heir 
were  themselves  botmd,  to  the  extent  of  their  interest  in  the  property,  to 
ent«r  into  the  special  covenants  which  the  original  intended  lessors  had 
contracted  to  enter  into. 

In  this  case,  the  plaintiff  had  been  declared  entitled  to  the 
specific  performance  of  an  agreement  for  a  lease  against  parties 
claiming  under  the  intended  lessors,  and  who  respectively  filled 
the  characters  of  heir  and  bankrupt  assignees,  and  the  question 
was,  whether  such  assignees  and  heir  were  bound  to  enter  into  any 
other  covenants  with  the  lessee,  than  the  usual  trustee  covenant 
that  they  had  not  incumbered. 

The  circumstances  under  which  the  question  arose  were  as 
follows : 

In  June,  1806,  Thomas  Willows  was  entitled  in  fee  to  Saville 
House  and  its  appurtenants,  in  Leicester  Square,  subject  to  a 
conveyance  thereof  previously  made  to  Bobinson  and  Townes  for 

(1)  See  Phillips  y,  Evtrard,  35  R.  R.  Stephens  v.  Hotham  (1855)  1  K.  &  J. 
124  (5  Sim.  102),  not  cited  in  this  case;      571.-0.  A.  S. 


1840. 

March  21. 

Jnly  3. 

Bolls  Cmtrt, 

Lord 

Lanudale, 

M.R. 

[36  1 
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Page        securing  the  repayment  of  6,000/.  to  Thomas  Wright,  and  subject 
Beoom.       to  such  payment  *on  trust  to  convey  the  same  to  Thomas  Willows 

[  *37  ]       and  his  heirs. 

In  the  month  of  June,  1806,  the  mortgage  was  paid  off  as  to 
8,000/.,  one  moiety  thereof  by  Miss  Lin  wood,  and  as  to  the  other 
moiety  by  John  Broom  and  Herbert  Broom ;  and  by  deeds  dated 
the  26th  and  27th  days  of  June,  1806,  the  legal  estate  was  con- 
veyed by  Robinson  and  Townes  to  Richard  Samuel  White  and 
Richard  Rosser,  who  became  the  trustees  thereof  to  secure  the 
payment  of  3,000/.  and  interest  to  Miss  Linwood,  the  sum  of 
1,500/.  to  John  Broom,  and  the  further  sum  of  1,500/.  to  Herbert 
Broom;  the  equity  of  redemption  remained  vested  in  Thomas 
Willows  in  fee. 

At  this  time  an  agreement  was  made  between  Thomas  Willows, 
the  mortgagor,  and  Miss  Linwood  and  the  two  Brooms,  his  mort- 
gagees, that  Miss  Linwood  should  occupy  a  portion  of  the  property 
as  an  exhibition  room,  and  that  another  portion  of  the  property 
should  be  demised  to  and  occupied  by  the  Brooms  as  carpet  dealers ; 
and  many  alterations  of  the  premises  being  required,  the  plaintiff 
was  requested  and  he  agreed  to  perform  the  various  works,  on 
terms  which  were  expressed  in  certain  articles  of  agreement,  dated 
the  27th  of  June,  1806 ;  and  by  these  articles,  and  in  consideration 
of  Page's  covenants  and  agreements,  Willows,  Miss  Linwood,  and 
the  Brooms,  with  the  approbation  of  White  and  Rosser  the  trustees, 
agreed  with  Page  that  they  would,  as  soon  as  the  buildings  therein 
mentioned  should  be  erected,  execute  to  Page  a  lease  of  a  part  of 
the  property,  subject  to  the  reservations  therein  mentioned,  to  hold 
for  forty-nine  years  from  the  29th  of  September  then  next  at  a  rent 
of  iOs,  payable  to  White  and  Rosser;  and  it  was  agreed  that  the 
lease  should  contain  covenants  on  the  part  of  Willows  for  quiet 

[  *38  ]  enjoyment  *and  insurance ;  and  that  the  top  of  the  roof  of  any 
buildings,  to  be  built  opposite  to  the  lights  of  the  building  to  be 
erected  as  therein  mentioned,  should  not  be  raised  higher  than 
ten  feet  below  the  top  of  the  ceiling  of  such  last-mentioned 
buildings ;  and  that  no  erection  or  roof  should,  during  the  term, 
be  erected  that  should  approach  nearer  than  twenty  feet  to  the 
building  thereby  agreed  to  be  erected.  The  agreement  provided 
several  other  special  covenants  to  be  entered  into  by  Willows  for 
the  purpose  of  securing  to  the  other  parties  the  accommodation 
and  advantages  which  they  required,  and  Page  agreed  to  execute 
the  works  therein  mentioned  on  the  terms  set  forth ;   and  by  the 
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same  agreement,  Page  agreed  ihat  when  the  lease  to  him  should  be  Page 
executed,  he  would  grant  to  Miss  Lin  wood  a  lease  of  the  rooms  and  bbooh. 
apartment  which  she  was  to  have,  for  forty-eight  years  and  three 
quarters,  wanting  ten  days,  from  the  25th  of  December  then  next, 
at  the  yearly  rent  of  2502.,  and  subject  to  the  stipulations  therein 
mentioned ;  and  that  he  would  grant  to  Willows  a  lease  of  the  other 
part  of  the  premises  at  the  rent  of  2002. 

A  lease  of  a  part  of  the  premises  was  afterwards  granted  to  the 
two  Brooms  for  forty-nine  years  and  a  half,  from  the  27th  of  June, 
1806,  at  a  rent  of  3751.,  payable  to  White  and  Bosser  till  the 
mortgage  of  6,0002.  should  be  paid  off,  and  afterwards  to  Willows, 
By  another  deed  of  the  20th  of  September,  1806,  White  and  Bosser 
were  appointed  receivers  of  the  rents  of  the  premises,  on  trust  to 
pay  taxes,  the  interest  of  the  mortgage  of  6,0002.,  and  the  interest 
on  other  incumbrances,  and  the  costs  of  the  trustees,  and  to  apply 
any  surplus  in  reduction  of  the  mortgages. 

Mr.  Page  executed  the  works  which  he  agreed  to  execute,  with  [  39  ] 
variations  required  by  the  parties  and  by  the  agreement  of  the 
27ih  of  June,  1806:  and  certain  indentures  dated  the  30th  of 
September,  1806,  and  26th  of  November,  1807,  were  executed, 
whereby  the  premises  were  charged  with  an  annuity  of  4002.  by 
means  of  directions  given  by  Willows  to  White  and  Bosser  to  pay 
the  same  to  the  plaintiff,  and  in  the  year  1808  Mr.  Page  became 
entitled  to  a  still  further  security. 

One  part  of  the  premises  being  under  lease  to  the  two  Brooms, 
was  in  their  possession  till  they  took  one  Harris  into  partnership 
with  them,  and  from  that  time  the  two  Brooms  and  Harris  were  in 
possession.  Another  part  of  the  premises  was  intended  to  be  leased 
by  the  plaintiff  to  Miss  Linwood,  at  a  rent  of  2502.  for  the  same, 
and  after  the  month  of  November,  1808,  a  further  part  of  the 
premises  was  occupied  by  her.  The  remainder  of  the  premises  was 
intended  to  be  leased  by  the  plaintiff  to  Willows,  at  the  rent  of  2002. 
per  annum.  Willows  was  in  possession  till  June,  1808,  when  he 
delivered  possession  to  the  two  Brooms  and  Harris. 

Mr.  Page  having  completed  all  the  works,  in  1809  the  drafts 
of  the  several  leases  required  for  the  execution  of  the  subsisting 
agreements  were  prepared  and  agreed  to. 

By  the  draft  of  the  intended  lease  to  Page,  Eichard  Samuel  White 
and  Richard  Bosser,  Thomas  Willows,  Mary  Linwood,  John  Broom 
and  Herbert  Broom  were  made  parties  of  the  one  part,  and  Page, 
the  intended  lessee,  was  the  only  party  of  the  other  part ;  and  it 
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Page  was  proposed  to  be  witnessed  that  a  lease  of  the  premises  other 
Broom.  than  those  demised  to  the  Brooms,  was  granted  to  the  plaintiflF  for 
[  •40  ]  forty-eight  years,  from  the  29th  of  September,  *1807,  at  the  rent  of 
408,,  and  subject  to  the  several  covenants  therein  mentioned  to  be 
on  his  part  performed,  and  covenants  were  inserted  by  White  and 
Eosser  that  they  had  done  no  act  to  incumber,  and  by  Willows  that 
he  and  White  and  Eosser,  or  one  of  them,  would  pay  all  rates  and 
taxes,  except  as  therein  mentioned ;  and  also  that  he  and  White 
and  Eosser  would  repair  the  main  walls  and  roofs,  and  also  that  he 
would  insure  the  buildings,  and  rebuild  the  same  if  burnt;  and 
further,  that  the  top  or  highest  line  of  the  roof  of  any  buildings 
which  might  thereafter  be  built  opposite  to  the  lights  of  the 
buildings  thereby  demised  should  not  be  raised  higher  than  to  a 
line  of  ten  feet  below  the  top  of  the  ceiling  of  the  demised 
buildings  and  rooms,  and  that  no  wall  or  building  should  be  made 
by  Willows  on  the  ground  so  as  to  rise  or  approach  nearer  to  the 
walls  of  the  demised  buildings  than  at  the  distance  of  twenty  feet 
from  the  same,  without  the  special  licence  'of  Page,  and  Willows 
was  to  enter  into  other  covenants  respecting  the  occupation  of  the 
premises  and  the  right  of  way.  The  draft  also  provided  covenants 
by  Willows,  Miss  Linwood,  and  the  Brooms  for  quiet  enjoyment, 
further  assurance  and  the  production  of  deeds. 

Though  the  draft  of  the  lease  was  approved,  the  lease  was  not 
executed.  , 

Thomas  Willows  died  intestate  in  the  year  1813,  leaving  John 
Willows  his  heir;  and  in  1814  John  Willows  sold  the  equity  of 
redemption  to  John  Broom,  Herbert  Broom,  and  John  Harris,  and 
by  indentures,  dated  the  30th  and  81st  days  of  December,  1814,  for 
the  considerations  therein  mentioned,  the  equity  of  redemption  was 
conveyed  to  Davy,  in  trust  for  John  Broom,  Herbert  Broom,  and 
[  *4i  ]  John  Harris,  as  tenants  in  common,  ^subject  to  all  mortgages,  and 
to  all  leases  and  agreements  for  leases  made  by  Thomas  Willows, 
and  then  subsisting. 

In  April,  1815,  Herbert  Broom  died  intestate,  leaving  his  son 
Herbert  his  heir,  and  his  widow  Eebecca  Broom  became  his  legal 
personal  representative. 

In  May,  1817,  the  trustee  White  died,  leaving  Eosser  his  co-trustee 
him  surviving  ;  and  in  1818  the  plaintiff  filed  his  bill  for  a  specific 
performance  of  the  agreements  which  he  had  entered  into. 

In  October,  1820,  Harris  conveyed  his  one-third  part  of  the  equity 
of  redemption  to  John  Broom. 
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By  the  decree,  which  was  pronounced  on  the  26th  of  November,  Paok 
1827,  it  was  declared  that  the  plaintiff  was  entitled  to  have  the  Bboom. 
lease  to  him,  the  two  several  leases  from  him,  and  the  under- 
lease from  Mary  Linwood  to  him  executed  by  all  proper  parties, 
according  to  the  drafts  prepared  by  White,  Mr.  Willows's  solicitor, 
in  1809,  with  this  difference,  that  the  lease  thereby  proposed  to  have 
been  made  by  the  plaintiff  to  Thomas  Willows  was  to  be  made  to 
John  Broom,  Herbert  Broom,  and  John  Harris,  or  those  who 
represented  them,  and  with  this  difference  also,  that  if  the  mortgage 
to  the  Brooms  should  appear  to  be  satisfied,  the  plaintiff  was  entitled 
to  have  the  lease  granted  to  him  for  the  additional  term  of  fifty 
years,  at  the  rent  of  408.  per  annum. 

On  the  30th  of  June,  1880,  John  Broom  became  bankrupt,  and  the 
defendants  Ganderton,  Pittman,  and  Slatter  were  the  assignees  of 
his  estate  and  effects  ;  and  by  the  various  events  which  had  occurred, 
the  equity  of  redemption  and  the  right  to  an  under-lease,  which 
♦when  the  draft  of  the  lease  was  prepared  were  vested  in  Thomas  [  •42  ] 
Willows,  had  now  become  vested,  as  to  two  third  parts  thereof,  in 
the  assignees  of  John  Broom,  and  as  to  the  other  one  third  part 
thereof,  in  the  representatives  of  Herbert  Broom. 

By  a  decretal  order,  dated  the  25th  of  July,  1833,  it  was  referred 
back  to  the  Master  to  settle  and  approve  of  the  lease  to  the  plaintiff, 
which  by  the  decree  he  was  declared  entitled  to  have  executed  to 
him  ;  and  in  settling  the  lease  the  Master  was  to  have  regard  to  the 
circumstances  and  events  which  had  taken  place  since  the  time 
when  the  drafts  were  prepared  by  Mr.  White,  and  the  relations  in 
which  the  parties  stood. 

In  pursuance  of  this  order  the  Master  by  his  report,  dated  the 
23rd  of  April,  1839,  approved  the  draft  of  a  lease  which  did  not 
contain  any  of  the  special  covenants  which  the  draft  of  1809 
proposed  that  Thomas  Willows  should  enter  into.  The  parties  were 
Richard  Bosser,  the  survivor  of  the  trustees  named  in  the  indenture 
of  the  27th  of  June,  1806,  of  the  first  part ;  Thomas  Davy,  the 
trustee  named  in  the  indenture  of  the  31st  of  December,  1814,  of 
the  second  part ;  Thomas  Ganderton,  Joseph  Pittman,  and  Thomas 
Slatter,  the  assignees  of  John  Broom,  of  the  third  part ;  Herbert 
Broom,  the  heir-at-law  of  Herbert  Broom,  deceased,  of  the  fourth 
part;  Rebecca  Broom,  the  administratrix  of  Herbert  Broom 
deceased,  of  the  fifth  part ;  Mary  Linwood  of  the  sixth  part ;  and  the 
plaintiff  Samuel  Page  of  the  seventh  part ;  and  in  this  draft  lease 
Page  the  plaintiff  had  entered  into  all  the  requisite  covenants  in 
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Page        conformity  with  the  agreement ;  but  the  only  covenant  on  the  part 
Bboom.       of  the  assignees  of  John  Broom  and  the  heir  and  administratrix  of 
Herbert  Broom  was  the  usual  trustee  covenant  that  they  had  not 
incumbered. 

[  43  ]  The  plaintiff  took  exceptions  to  the  Master's  report,  approving  of 

this  draft  lease,  insisted  in  effect  that  it  ought  to  contain  covenants 
on  the  part  of  the  assignees  and  heir,  to  the  extent  of  the  interest  in 
the  premises,  to  the  same  effect  as  if  the  lease  had  been  executed  by 
Willows ;  namely,  that  they  should  enter  into  covenants,  limited  as 
above  stated,  for  payment  of  taxes,  to  repair  main  walls,  to  insure 
the  premises,  to  rebuild  in  case  of  fire,  not  to  build  higher  than  the 
limited  line,  for  quiet  enjoyment,  and  further  assurance,  &c. 
The  exceptions  now  came  on  for  argument. 

Mr.  Pemberton  and  Mr.  S.  Sharpe,  in  support  of  the  exceptions, 
contended  that  the  assignees  and  heir,  who  were  to  have  the  benefit 
of  Page's  covenants,  were  bound  on  their  parts  to  enter  into  the 
limited  covenants  proposed,  otherwise  Page  would  receive  as  a 
security  for  his  advances,  which  exceeded  18,000/.  in  1809,  not  a 
lease  in  the  terms  of  the  agreement,  but  one  discharged  of  rates, 
taxes,  insurance,  and  those  protections  for  the  beneficial  enjoyment 
of  the  property  which  he  had  stipulated  for.  That  the  parties 
claiming  the  benefit  of  the  agreement  entered  into  by  Willows  must 
bear  the  burthen,  and  that  this  was  not  the  ordinary  case  of  trustees, 
whose  covenants  were  limited  to  their  own  defaults,  but  a  case 
where  parties  were  seeking  the  benefit  of  an  agreement,  and 
attempting,  at  the  same  time,  to  avoid  incurring  the  obligation. 
That  though  the  estate  of  Willows  was  equitable,  yet  the  parties  in 
possession,  with  notice  of  the  covenants,  would  in  equity  be  bound 
by  them :   The  Duke  of  Bedford  v.  The  British  Museum  (i). 

[  44  ]  Mr.  Teed  and  Mr.  Glasse,  for  the  assignees,  and  Mr.  Kind^rslei/, 

for  Herbert  Broom,  the  heir-at-law,  admitted  that  the  covenants 
now  proposed  were  similar  to  those  inserted  in  the  draft  lease  of 
]  809,  but  limited  to  the  estate  and  interest  of  the  assignees  and 
heir ;  they  however  argued  that  the  plaintiff  was  not  now  entitled  to 
be  placed  in  a  better  situation  than  he  would  have  been  if  the  lease 
had  been  actually  executed  in  1809.  That  in  such  case  the 
covenants  would  have  been  in  gross,  and  would  not  have  run  with 
the  land,  so  as  to  bind  the  assignees.  Willows  the  lessor  not  having 
(1)  39  E.  E.  288  (2  My.  &  K.  552). 
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the  l^al  estate,  which  at  that  time  was  vested  in  White  and  Bosser.  paos 
[They  cited  Webb  v.  Russell  (i),  Wilkins  v.  Fry  (2),  and  other  cases,  Bboom. 
and  argued]  that  the  Court  had  in  view  this  very  point  when  it 
directed  the  Master  to  have  regard  to  the  change  of  circumstances, 
and  that  the  effect  of  making  the  assignees  enter  into  such  covenants 
as  those  proposed,  would  be  to  postpone  the  distribution  of  the 
bankrupt's  estate  until  the  expiration  of  the  lease. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls:  Julyt^, 

This  case  comes  on  upon  exceptions  to  the  Master*s  report,  [  ^^  ] 
approving  the  draft  of  a  lease  to  be  granted  to  the  plaintiff  by  the 
defendants,  claiming  under  Thomas  Willows  deceased,  by  whom  the 
lease  was  agreed  to  be  granted  ;  and  the  question  is,  what  covenants 
the  plaintiff  is  entitled  to  have  inserted  in  the  lease,  the  plaintiff 
contending  that  he  is  entitled  to  covenants  more  numerous  and 
important  than  those  which  have  been  inserted  in  the  draft  of  the 
lease  approved  by  the  Master. 

The  facts  of  this  case  are  very  long  and  complicated,  and  the 
time  necessarily  employed  in  obtaining  a  correct  knowledge  of  them, 
tends,  on  every  occasion,  to  increase  the  delays  which  have 
unfortunately  occurred  in  this  suit.  (His  Lordship  recapitulated 
the  facts,  and  proceeded  :) 

The  plaintiff  makes  no  complaint  of  the  covenants  which, 
according  to  this  draft,  are  proposed  to  be  entered  into  by  himself, 
or  by  the  trustees  Bosser  and  Davy,  or  by  Miss  Linwood ;  but  the 
draft  proposes  that  Herbert  Broom,  the  heu*  of  Herbert  Broom 
deceased,  and  Ganderton,  Fittman,  and  Slatter,  the  assignees  of 
John  Broom,  should  only  covenant  that  they  respectively  have  done 
no  act  to  incumber,  and  it  is  therefore  proposed,  that  the  plaintiff, 
who  has  done  all  in  his  power  to  perform  the  agreement  on  his  part, 
and  who  is  bound  in  further  performance  thereof  to  execute  leases 
to  Miss  Linwood,  and  to  those  who  claim  under  Thomas  Willows, 
should,  under  the  circumstances  which  have  taken  place,  altogether 
loee  the  benefit  of  the  several  special  covenants  which,  by  the  draft 
of  1809,  it  was  proposed  and  agreed  that  Thomas  Willows  should 
enter  into. 

The  plaintiff  insists  that  this  is  not  the  common  case  of  heir  or        l^^l 
assignees  being  called  upon  formally  to  give  effect  to  the  agreements 

(1)  1  E.  B.  725  (3  T.  E.  393).  (2)  15  E.  E.  110  (1  Mer.  26o}. 
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Page  or  covenants  of  persons  under  whom  they  claim,  but  the  case  of 
Broom.  mortgagors  and  landlords,  or  lessors,  seeking  for  themselves  or  the 
estates  they  respectively  represent,  the  benefit  of  the  agreements 
entered  into  by  the  mortgagee  and  lessee,  in  consideration  of 
which  the  persons  under  whom  they  claim  entered  into  the  agree- 
ment on  their  parts.  Those  claiming  under  Willows  ask  for  the 
benefit  for  which  he  stipulated,  and  it  is  argued  that  they  must,  to 
the  extent  of  the  estate  they  have  received,  sustain  the  burden. 
.  They  claim  the  reversion  of  the  lease  which  Page  is  to  receive,  and 
the  rent  which  Page  is  to  pay,  and  Page  thereupon  insists  that, 
to  the  extent  of  that  reversionary  interest  which  they  derive 
from  Willows,  they  must  secure  to  him,  the  plaintiff,  those  benefits 
which  were  intended  to  be  secured  to  him  by  the  covenants  of 
Willows. 

The  equity  of  redemption  and  the  reversionary  interest  in  the 
property  to  be  comprised  in  the  lease,  as  to  two  third  parts,  is 
vested  in  the  assignees  of  John  Broom,  and  as  to  the  remaining 
third,  in  the  representatives  of  Herbert  Broom. 

The  bill  is  filed  by  the  mortgagee  and  proposed  lessee  against  the 
mortgagor  and  proposed  lessor. 

Pending  the  suit,  certain  alienations  and  transmutations  of 
interest  have  taken  place,  but  the  persons  now  claiming  the  interest 
of  Willows  have  vested  in  them  the  right  to  all  the  beneficial  interest 
which  Willows  was  to  receive,  and  claim  the  performance  of  all  the 
duties  which  the  plaintiff  Page  was  to  perform  towards  Willows,  and 
[  •47  ^  they  cannot  be  allowed  to  exact  from  Page  all  *the  benefit  which 
Page  was  to  secure  to  Willows,  without  giving  to  him  (to  the  extent 
of  the  property  they  have  derived  from  Willows),  the  benefit  which 
Willows  stipulated  to  give. 

The  principal  argument  urged  by  the  defendants  is  that  they  are 
not  liable  to  more  than  they  would  have  been  liable  to  if  Willows 
had  actually  executed  a  lease  according  to  the  draft  of  1809,  and 
that  such  covenants  as  are  now  required  would  not  have  run  with 
the  land ;  but  I  am  of  opinion  that  this  argument  cannot  prevail : 
the  plaintiff  has  never  been  in  the  situation  in  which  he  would  have 
been  if  the  lease  of  1809  had  been  executed  at  the  proper  time. 

The  plaintiff  executed  the  works,  and  entered  into  the  agreement 
on  his  part,  in  consideration  of  the  annuity  and  of  the  covenants 
which  he  was  to  receive  from  Mr.  Willows.  The  benefits  for  which 
he  stipulated  have  been  suspended  for  a  long  series  of  years,  and  in 
the  meantime  the  interest  of  Willows  has  become  vested  in  persons 
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who  claim  in  a  representative  character,  and  claim  for  the  estates 
they  represent  all  the  benefits  which  Willows  stipulated  to  receive, 
and  some  of  which  are  to  l>e  secured  by  the  acts  of  Page ;  and  it 
seems  unreasonable  to  allow  this  claim,  to  which  they  are  entitled, 
without  imposing  upon  them,  to  the  extent  of  the  beneficial  interest 
they  receive,  the  same  obligation  to  secure  Page  to  which  Willows 
himself  was  liable. 

The  several  instruments  executed  by  Willows  were  agreements  to 
be  performed  :  the  benefit  of  those  agreements  is  now  sought,  in  the 
right  of  Willows,  by  those  who  are  now  entitled  to  the  beneficial 
interest  which  belonged  to  Willows,  and  I  conceive  that  the  Court, 
in  ^directing  that  the  Master,  in  settling  the  lease,  should  have 
regard  to  the  circumstances  and  events  which  had  taken  place,  and 
the  relation  in  which  the  several  parties  stood,  did  not  intend  to 
deprive  the  plaintiff  of  all  the  securities  which  he  might  have  had 
from  the  covenants  of  Willows,  but  to  give  him  the  same  advantages, 
so  far  as  they  could  justly  be  had,  against  the  persons  to  whom  the 
beneficial  interest  of  Willows  had  passed.  I  think,  therefore,  that 
the  report  is  erroneous,  and  that  it  must  be  referred  back  to  the 
Master  to  alter  the  draft  of  the  lease  by  inserting  proper  covenants 
from  the  assignees  of  John  Broom  and  the  heir  and  personal 
representative  of  Herbert  Broom,  for  the  several  purposes  intended 
to  be  secured  by  the  covenants  of  Thomas  Willows ;  such  covenants, 
however,  to  be  limited  to  the  beneficial  interest  to  which  the 
assignees  and  heir  respectively  are  entitled  in  the  premises. 


Page 

V, 

Broom. 
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GREENLAW   v.   KING. 

(3  Beav.  49-63 ;  AfPd.  10  L.  J.  Ch.  129 ;  S.  0,  5  Jur.  18.) 

An  Act  of  Parliament  empowered  a  rector,  with  the  consent  of  the 
Bbhop  who  was  patron  of  the  living,  to  raise  money  by  annuity  for  building 
a  new  rector}'  house,  the  plan  and  the  accounts  of  which  wei*e  to  be  approved 
of  by  the  Bishop.  The  Bishop  advanced  the  necessary  money ,  and  obtained 
a  grant  of  an  annuity,  charged  on  the  hving :  Held,  though  there  was  no 
unfairness,  that  the  transaction,  on  principle,  could  not  stand. 

A  rector  was  empowered  by  Act  of  Parliament,  with  the  consent  of  the 
Bishop,  to  raise  money  by  way  of  annuity  on  lives,  for  the  purpose  of 
building  a  new  rectory  house,  and  to  charge  the  same  on  the  rectory.  The 
Bishop  himself  advanced  the  money:  the  annidty  was  granted  and  was 
paid  by  the  rector  until  his  death ;  the  sums  thus  paid  amounted  to  the 
sum  advanced  with  lawful  interest.  At  the  suit  of  the  succeeding  rector, 
the  transaction  was  set  aside  on  the  ground  of  the  equitable  incapacity 
of  the  Bishop  to  become  the  purchaser  of  the  annuity:  Held,  that  the 
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GuKBNLAW  plaintiff  had  a  right  to  avoid  the  annuity'  altogether,  and  that  the  defen- 

^  r.  dant  was  not  entitled  to  have  it  ascertained,  what  was  a  proper  annuity  Uf 

King.  have  been  granted,  and  to  charge  the  succeeding  rector  with  his  proportion 

thereof. 

The  object  of  this  bill  was  to  set  aside  an  annaity  granted  to  a 
trustee  for  a  former  Bishop  of  Rochester,  and  secured,  under  the 
powers  contained  in  a  private  Act  of  Parliament,  on  the  rectory  of 
St.  Mary,  Woolwich ;  the  ground  on  which  it  was  impeached  was, 
that  the  Bishop  filled  a  fiduciary  character  under  the  Act,  and 
that  it  was,  therefore,  incompetent  for  him  to  contract  for  a 
charge  upon  the  living. 

In  1819,  Hugh  Fraser  was  the  rector,  and  the  Bishop,  in  right 
of  his  see,  was  the  patron  of  the  rectory  of  St.  Mary,  Woolwich, 
and  by  an  Act  passed  in  the  forty-ninth  year  of  King  George  the 
Third  (i),  intituled  **  An  Act  to  enable  the  rector  of  the  parish  and 
parish  church  of  St.  Mary,  Woolwich,  in  the  county  of  Kent,  for 
the  time  being,  to  grant  building  leases  of  the  glebe  lands 
belonging  to  the  said  rectory,  and  to  sell  the  present  rectory  house 
and  garden,  and  to  build  a  new  rectory  house,"  after  reciting  that 
great  benefit  would  accrue  to  the  said  rectory,  and  great  convenience 
to  the  inhabitants  of  the  said  town,  if  power  was  given  to  the  rector 
for  the  time  being,  to  grant  a  lease  or  leases  of  the  said  glebe  lands 
[  '50  ]  for  a  term  of  years,  sufficient  to  encourage  *persons  to  build  upon 
and  improve  the  same,  and  that  it  would  be  beneficial  if  permission 
were  given  to  sell  the  then  rectory  house  and  garden,  and  to  build  a 
new  rectory  house ;  it  was  enacted,  that  the  rector  for  the  time 
being,  should  have  power,  "  by  and  with  the  consent  of  the  Bishop 
of  Rochester  for  the  time  being,"  to  lease  the  glebe  lands  for  any 
term  not  exceeding  ninety-nine  years,  at  the  best  improved  rent ; 
and  the  rectory  house  and  garden  were  thereby  vested  in  the 
Rev.  G.  A,  Hatch  and  Alexander  Fraser,  discharged  of  all 
estates,  &c.  of  the  Bishop  and  his  successors,  and  of  the  rector  and 
his  successors ;  upon  trust  to  sell  and  apply  the  produce  towards 
building  a  new  rectory  house,  of  such  dimensions  and  extent,  and 
with  such  conveniences  thereto  as  should  be  approved  of  by  a 
plan,  &c.,  under  the  hand  and  seal  of  the  said  Bishop  of  Rochester 
for  the  time  being  ;  and  it  was  provided  that  such  new  rectory  house 
should  be  built  and  finished  to  the  satisfaction  of  the  Bishop  of 
Rochester  for  the  time  being,  at  a  price  not  exceeding  3,000Z. ;  and 
if  the  monies  arising  from  the  sale  should  be  insufficient  for  the 

(1)  Local  and  personal,  c.  88. 
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purpose,  the  rector  was  authorized  to  take  fines  on  granting  leases,     Gbeenlaw 
but  so  as  such  fines  should  not  in  the  whole  exceed  8,0002.,  and  that        king. 
the  amount  of  every  such  fine  should  be  approved  of  by  the  Bishop 
of  Rochester  for  the  time  being. 

The  powers  of  the  above  Act  were  enlarged  by  a  subsequent  Act 
of  the  52  Geo.  III.,  whereby,  after  reciting  the  sale  of  the  rectory, 
tlie  granting  of  building  leases,  and  of  the  application  of  the 
produce  (about  2,100/.)  in  building  the  new  rectory  house,  &c.  and 
that  there  would  still  be  wanting  2,000Z.  or  thereabouts  to  carry  the 
Act  into  execution,  and  that  it  would  be  advantageous  to  the  present 
and  future  rectors  if  power  was  given  to  Hugh  Fraser  to  borrow  a 
sum  of  money  by  way  of  *annuity  upon  two  lives,  towards  finishing  [  •si  ] 
the  rectory,  &c. ;  it  was  enacted,  that  it  should  be  lawful  for  the 
rector  for  the  time  I>eing  by  deed,  &c.  **  by  and  with  the  consent  of 
the  Bishop  of  Rochester  for  the  time  being,  to  be  signified  by  any 
writing  under  his  hand  and  seal,"  to  borrow  any  sum,  not  exceeding 
2,00W,,  as  might  be  necessary  for  completing  the  rectory  house,  &c. 
by  the  sale  of  one  or  more  annuity  or  annuities,  upon  one  or  more 
life  or  lives,  and  to  secure  the  payment  of  such  annuity  or 
annuities  by  a  grant  or  charge  upon  the  ground  rents  reserved 
under  the  leases  already,  granted  under  the  said  Act  of  the 
49  Geo.  III.,  or  in  case  of  the  ground  rents  being  insufficient,  upon 
the  rents  and  profits  of  the  rectory. 

The  produce  so  to  be  raised  was  directed  to  be  invested  in 
Exchequer  bills,  in  the  names  of  the  trustees,  and  by  them  to  be 
from  time  to  time  applied  in  finishing  the  rectory,  &c. 

And  it  was  thereby  further  enacted,  that  when  and  so  soon  as  the 
new  rectory  house,  garden  and  offices  should  have  been  finished  and 
completed  to  the  satisfaction  of  the  Bishop  of  Bochester  for  the 
time  being,  a  declaration  or  writing  to  that  effect,  under  the  hand 
and  seal  of  the  Bishop  should  be  a  sufficient  release  and  discharge 
to  the  trustees  for  all  the  monies  which  might  have  been  applied  by 
them,  or  by  Hugh  Fraser  under  their  authority,  for  and  towards 
finishing,  &e.  the  new  rectory  house,  &c.  pursuant  to  an  account 
thereof  to  be  by  them  rendered  and  approved  of  under  the  hand 
and  seal  of  the  Bishop  of  Rochester  for  the  time  being  ;  and  that  in 
case  there  should  be  any  balance  remaining,  it  should  be  lawful  for 
the  rector  for  the  time  being  to  lay  out  and  expend  the  same,  by  and 
with  the  approbation  of  the  Bishop  of  Rochester  for  the  *time  being,  [  '62  ] 
in  permanent  improvements  upon  the  rectory.  There  was  a  general 
saving  clause  of  the  right  of  all  persons,  except  the  Bishop  and  rectors. 
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gbbenlaw  On  the  passing  of  the  last-mentioned  Act,  measures  were  adopted 
King.  for  raising  2,000/.  thereunder.  Advertisements  were  inserted  in  the 
London  and  local  papers,  for  persons  willing  to  contract  for  an 
^  annuity  on  one  or  two  lives  secured  on  the  rectory.  Many 
applications  were  made,  but  there  were  no  offers  at  a  less  rate  than 
about  10  per  cent.  A  Mr.  Hill  afterwards  offered  to  advance  2,000/. 
on  annuity  for  two  lives,  and  the  life  of  the  survivor  at  9  per  cent., 
and  a  deed  being  prepared  for  securing  it,  and  sent  to  the  Bishop 
for  his  execution,  he  objected  that  the  rate  was  too  high,  and 
declined  executing  the  deed.  What  was  thereupon  done  did  not 
appear  in  evidence,  but  a  letter  from  the  Bishop  to  the  agent  who 
was  negociating  the  loan  was  proved,  which  was  as  follows:  ''As  Mr. 
Broderip,  the  gentleman  I  spoke  to  here,  will  not  take  the  annuity 
at  less  than  8i|^  per  cent.,  I  have  come  to  the  determination  of  taking 
it  myself  at  that  rate,  provided  that  in  the  meantime  you  have  not 
been  able  to  procure  the  2,000/.  on  lower  terms.  The  two  lives  I 
propose  to  insert  are  those  of  my  two  sons,  Walker  King  aged 
fourteen,  and  Edward  Dawson  King  aged  thirteen  years.  I  conceive 
that  being  a  party  in  the  deed,  I  cannot  hold  the  annuity  in  my 
own  right,  and  therefore  I  propose,  that  my  eldest  son  Walker 
should  be  the  third  party  in  the  deed,  and  hold  the  annuity  for  his 
sole  benefit.  I  take  it  for  granted,  that  his  being  a  minor  is  not  an 
obstacle  to  his  thus  holding  it,  but  if  it  should,  I  propose  my 
brother,  John  King,  Esq.  of  Grosvenor  Place,  should  hold  the  same 
for  me ;  and  give  me  a  declaration  of  trust  to  that  effect.  I 
[  *53  ]  suppose  there  can  be  no  objection  to  having  an  indorsement  ^made 
on  the  back  of  the  deed,  to  the  purport  of  the  memorandum  which 
I  herein  inclose." 

The  proposed  indorsements  stated  the  advertisements,  and ''  that 
no  offers  were  made  for  purchasing  any  annuity  for  the  longest  liver 
of  two  lives  upon  lower  terms  than  nearly  10  per  cent.,  except  one 
at  9  per  cent." 

It  was  afterwards  determined  that  a  Mr.  Yenables  should  be  the 
trustee  for  the  Bishop;  and  by  an  indenture  of  the  10th  of 
January,  1818,  and  made  between  the  Bishop  of  the  first  part; 
Mr.  Eraser,  the  rector,  of  the  second  part ;  the  two  trustees  under 
the  Act  of  the  third  part ;  and  Thomas  Venables,  the  brother-in-law 
of  the  Bishop,  of  the  fourth  part  ;  it  was  witnessed,  that  pursuant 
to  and  in  exercise  of  the  power  and  authority  to  the  said  Lord 
Bishop  of  Rochester  given  by  the  said  stated  Act,  he,  the  said 
Lord  Bishop  of    Eochester,   did  thereby  consent  that  the  said 
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Hugh  Fraser  should  borrow  the  said  sum  of  2,000/.  from  the  said  Greenlaw 
Thomas  Venables,  for  the  purpose  of  the  said  Act,  by  the  sale  to  k/ng. 
him  of  an  annuity  of  170/.  for  the  lives  of  the  said  Walker  King 
and  Edward  Dawson  King,  and  the  life  of  the  survivor  of  them ; 
and  it  was  thereby  also  witnessed,  that  in  consideration  of  2,000/. 
paid  to  George  Avery  Hatch  and  Alexander  Fraser,  and  in  con- 
sideration of  10s.  to  him  Hugh  Fraser  also  paid  by  T.  Venables, 
the  said  Hugh  Fraser  did  grant,  bargain,  sell,  and  confirm  unto 
T.  Venables,  his  executors,  administrators,  and  assigns,  one  annuity 
of  170/.,  to  be  paid  and  payable  for  and  during  the  lives  of  the  said 
Walker  King  and  Edward  Dawson  King,  and  the  life  of  the  survivor 
of  t^em,  and  to  be  charged  upon,  and  issuing  and  payable  out  of 
all  and  singular  the  rents  reserved  by  the  several  building  leases 
then  already  granted  in  pursuance  of  the  said  Act ;  and  Hugh  Fraser, 
*  thereby  also  charged  the  ground  rents,  and  also  the  rents  and  [  *r>4  ] 
profits  of  the  said  rectory  of  the  parish  and  parish  church  of  Saint 
Mary,  Woolwich,  with  the  payment  of  the  same  annuity. 

The  2,000Z.  was  admitted  to  have  been  the  money  of  the  Bishop ; 
and  by  an  indenture  of  the  28th  of  January,  1818,  made  between 
Mr.  Venables,  of  the  one  part,  and  the  Bishop  of  the  other  part, 
after  reciting  that  the  2,000/.  was  the  proper  money  of  the  Bishop, 
and  that  the  annuity  of  170/.  had  been  granted  to  Mr.  Venables  in 
trust  for  the  Bishop,  Mr.  Venables  declared  that  he  would  hold  the 
annuity  in  trust  for  the  Bishop,  his  executors,  administrators,  and 
assigns. 

By  letters  written  to  the  Bishop  by  his  confidential  solicitors  in 
1820,  the  invaUdity  of  the  transaction  had  been  called  to  the  attention 
of  the  former,  and  counsels'  opinion  had  been  taken  thereon. 

In  1823  the  Bishop,  for  natural  love  and  affection,  transferred 
the  annuity  to  his  son,  the  defendant,  the  Bev.  Walker  King. 

The  Bishop  died  in  1827 ;  and  the  rector  having  died  in  1837, 
the  plaintiff,  who  then  became  rector,  filed  this  bill  against  the 
Rev.  W.  King  and  the  representatives  of  Venables,  insisting  on  the 
invalidity  of  the  transaction,  and  praying  that  it  might  be  set 
aside ;  and  for  a  declaration  *'  that  all  sums  already  paid  on 
account  of  the  annuity  of  170/.  ought  to  be  considered  as  applied 
in  or  towards  satisfaction  and  discharge  of  the  interest,  and  then 
of  the  principal  of  the  said  sum  of  2,000/. ;  and  if  it  should  appear 
on  taking  the  accounts  that  the  principal  and  interest  had  been 
discharged,  then  that  the  plaintiff  might  be  relieved  from  further 
paying  the  annuity.*' 
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Greenlaw         The  principal  defendant,  by  his  answer,  admitted,  **  that  the 
King.        several  payments  made  in  respect  of  the  said  annuity  would  together 
L  65  ]        amount  to  more  than  a  sum  of  2,000/.,  with  lawful  interest  for  the 
same,  from  the  date  of  the  grant  of  the  said  annuity." 

There  was  conflicting  evidence  as  to  the  rate  at  which  an 
irredeemable  annuity  for  two  lives  might  have  been  procured  at 
the  time,  but  as  the  decision  proceeded  on  other  grounds,  it  is 
immaterial  to  state  the  evidence  on  this  point. 

Mr.  Pemheriouy  Mr.  Kinderslei/,  and  Mr.  It.  }V.  E.  Forster,  for 
the  plaintiff,  contended  that,  under  these  Acts  of  Parliament,  the 
Bishop  of  Rochester  was  placed  in  the  position  of  a  trustee  to 
defend  the  rectory  and  the  future  incumbents  from  any  improper 
or  prejudicial  dealing  by  the  trustees  or  the  then  rector.  That  it 
had  been  clearly  settled  that  a  trustee,  or  any  other  person  holding 
a  fiduciary  character,  was  incapacitated  from  purchasing  the  trust 
property,  or  dealing  therewith  for  his  own  benefit:  thus,  the 
commissioners  and  assignees  of  a  bankrupt,  the  solicitor  to  the 
commission,  a  confidential  agent,  the  committee  of  a  lunatic, 
the  trustees  of  a  charity  and  a  guardian,  had  been  held  incapacitated 
from  purchasing  the  property  as  to  which  they  had  an  inconsistent 
duty.  That  this  case  was  like  Grover  v.  Hugell  (i),  where  a  part  of 
a  glebe  had  been  sold  for  the  redemption  of  the  land  tax,  and  the 
rector  had  become  the  purchaser,  it  was  held  that  the  transaction 
was  such  as  to  prevent  a  good  title  being  made.  They  contended 
also,  that  as  the  rectory  had  repaid  the  2,000Z.  and  interest,  the 
annuity  deed  ought  to  be  delivered  up  to  be  cancelled.  They 
[  *56  ]  cited  Ex  j^cLVte  ^Bennett  (2),  Attoimey -General  v.  Dudley  («),  Scott  v. 
Davis  (4). 

Mr.  G.  Richards  and  Mr.  Hchcrden,  contra.     *     *     * 

[The  arguments  for  the  Bishop  suflSciently  appear  from  the 
following  judgment :] 

[  58  ]        The  Master  op  the  Rolls  : 

It  appears  that,  in  1809,  it  was  thought  desirable  to  build  a  new 
rectory  house  at  Woolwich,  and  for  that  purpose  it  was  proposed  to 
sell  the  old  house  and  part  of  the  glebe  lands,  to  obtain  a  power  of 
granting  leases  on  fines,  and  to  employ  the  amount  thereby  raised 

(1)  27  R.  R.  103  (3  Ruse.  42H).        (3)  14  R.  R.  220  (G.  Cooper,  146). 

(2)  8  R.  R.  1  (10  Ve8.  381).  (4)  48  R.  R.  11  (4  My.  &  Cr.  87). 
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ill    building   the  new  house.     To   effect   this   purpose   an   Act  of    Greenlaw 
Parliament  was  obtained  in  1809",  authorising  certain  things  to  be        king. 
done,  with  the  consent  of  the  Bishop  of  the  diocese. 

The  monies  raised  under  this  Act  being  found  insufficient  for  the 
purpose,  a  second  Act  was  obtained  in  1812,  whereby  authority  was 
given  to  raise  a  further  sum  of  2,000Z.,  by  granting  annuities  on  one 
or  more  life  or  lives.     In  this  Act  of  Parliament  again,  several 
things  were  required  to  be  done  with  the  consent  of  the  Bishop, 
who,  being  the  patron  of  the  rectory,  was  a  most  important  party 
to  any  proceedings  affecting  the  living.     The  several  offices  which 
seem  to  have  been  imposed  upon  him  by  these  Acts  of  Parliament, 
as  far  as  they  relate  to  the  present  question,  were  these :  It  being 
highly  necessar}'  and  important  that  a  house  should  be  erected 
suited  to  the  rectory  or  to  the  value  of  the  rectory,  the  plan  of  the 
house  was  to  be  approved  of  by  him :  in  the  next  place  the  borrowing 
of  the  money  by  sale  of  annuities  was  also  to  be  assented  to  by  him : 
the  money  to  be  raised  was  to  be  placed  in  the  hands  of  trustees 
appointed  by  the  Act ;  but  prior  to  their  discharge  *there  was  to  be        [  *ri9  ] 
a  declaration  of  the  Bishop,  that  the  house  had  been  finished  and 
completed  to  his  satisfaction.     The  accounts  were  to  be  rendered 
by  the  trustees,  and  to  be  approved  of  by  the  Bishop ;   and  more- 
over, any  surplus  raised  by  these  means  was  to  be  applied,  with 
the  approbation  of  the  Bishop,  in  planting  and  in  other  purposes 
for  the  permanent  improvement  of  the  rectory.     In  all  these  several 
particulars,  therefore,  it  is  perfectly  manifest  that  the  Bishop  had 
a  very  important  duty  to  perform.    He  was  intrusted  not  only  with 
the  protection  of  the  interest  of  the  see  in  regard  to  its  patronage, 
but  also  with  the  protection  of  the  rectory  and  the  interest  of  all 
future  rectors.     The  annuity  was  to  be  granted  by  the  then  rector; 
but  as  the  produce  was  to  be  applied  for  purposes  which  were  to  be 
useful  to  all  succeeding  rectors,  a  duty  was  imposed  on  the  Bishop, 
to  see  that  the  rector  for  the  time  being  did  not  abuse  the  power 
which  was  thus  vested  in  him. 

In  December,  1812,  the  rector  proposed  to  raise  2,000Z.  by  the 
grant  of  an  annuity  of  180Z.  for  two  lives.  This  proposal  was 
communicated  to  the  Bishop,  who  conceiving,  as  I  think  most 
properly,  that  it  was  his  duty  not  to  give  a  blind  consent,  but  to 
exercise  his  judgment  having  regard  to  those  interests  which  he  was 
bound  to  protect,  observed,  that  he  thought  9  per  cent,  was  too 
high  a  rate,  and  in  consequence  of  his  interference  the  negotiation 
then  pending  was  broken  off. 
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Greenlaw  It  is  to  be  infeiTed  from  the  correspondence,  that  the  Bishop 
Kino.  thought  he  could  probably  be  able  to  find  some  person  who  would 
require  a  less  price,  and  I  cannot  help  thinking  that  the  necessary 
inference  to  be  derived  from  his  own  letter  is  this, — that  by  his  own 
proper  inquiries,  and  acting  in  a  manner  in  the  highest  degree 
[  '60  ]  meritorious  for  the  benefit  of  the  rectory,  he  *had  found  a  person 
who  was  willing  to  advance  the  2,000Z.  for  a  less  annuity  than  that 
which  had  been  previously  proposed  by  Mr.  Fraser,  the  rector, 
under  the  advice  of  Mr.  Hogg  the  surveyor.  I  cannot  imagine  that 
the  Bishop,  either  at  this  time  or  ever  throughout  this  transaction, 
had  the  least  sinister  object  in  view;  so  far  from  it,  I  believe 
he  was  then  acting  with  a  desire  to  promote  the  interest  of  the 
rectory,  and  if  he  had  never  interfered  further,  the  transaction 
would  no  doubt  have  stood  entirely  clear;  instead  of  any  con- 
trivance or  fraud,  or  any  thing  of  that  sort  on  his  part,  I  think  we 
have  indications  of  his  having  been  actuated  by  a  very  contrary 
spirit.  Finding  that  Mr.  Broderip,  to  whom  he  referred,  did  not 
think  fit  to  advance  the  2,000Z.  at  a  less  rate  than  8^  per  cent.,  the 
Bishop  unfortunately  imagined  it  would  not  be  a  bad  thing  for  him 
to  obtain  the  annuity  at  that  price.  But  even  then,  so  far  from 
being  actuated  by  any  sordid  or  fraudulent  motive,  he  openly  and 
fairly  states  in  his  letter,  that  he  had  come  to  the  determination  of 
taking  it  at  that  rate  himself,  "  provided  that  in  the  mean  time  the 
agent  had  not  been  able  to  procure  the  2,000Z.  at  a  lower  rate ; " 
so  that  if  it  had  been  in  the  power  of  the  rector  or  his  agent,  in  the 
mean  time,  to  procure  the  2,0002.  on  lower  terms,  I  have  no  doubt 
the  Bishop  would  immediately  have  given  up  the  project  he  at  that 
time  entertained,  and  personally,  would  have  had  no  more  to 
do  with  this  transaction.  How  a  communication  of  that  kind  from 
the  Bishop  might  have  affected  Mr.  Fraser,  or  those  who  were 
advising  him,  is  a  matter  of  very  different  consideration  ;  for  if  they 
found  that  this  was  a  thing  agreeable  to  the  Bishop,  they  might 
certainly  have  discontinued  all  exertions  for  procuring  another 
person  to  accept  the  annuity  at  a  lower  price,  and  would,  perhaps, 
have  felt  very  much  inclined  to  gratify  the  Bishop  on  whom 
Mr.  Fraser  so  much  depended. 
[  61  ]  The  Bishop  seems  to  have  been  perfectly  aware  that  there  was  a 

difficulty  in  the  transaction, — he  was  conscious,  that  being  "  a  party 
to  the  deed"  in  another  character,  there  existed  a  difficulty  in 
making  himself  the  grantee  of  the  annuity,  and  he  therefore 
proposed  to  have  a  trustee  appointed.    Mr.  Yenables  was  ultimately 


TOL.  uaJ]  1840.     CH.     S  BEAV.  61—62.  29 


fixed  upon  for  that  purpose,  and  the  transaction  was  then  com-    CfBEENLAw 
pleted.     Thus  the  Bishop,  in  whom  all  these  powers  were  vested,        king. 
in  whom  this  trust  was  reposed  by  the  Act  of  Parliament,  made 
himself,  in  the  course  of  the  transaction,  an  interested  party. 

Now  I  apprehend  that  the  question  here,  is  not  whether  there 
was  fraud  or  no  fraud,  nor  whether  there  was  a  contrivance  to  get  an 
undue  advantage  or  not ;  but  the  question  is,  whether  this  Court 
will  permit  a  person  standing  in  the  fiduciary  and  confidential 
situation  in  which  the  Bishop  then  was,  to  make  himself  an 
interested  party  in  the  very  transaction  which  he  was  bound  as 
trustee  most  vigilantly  to  superintend.  What  Lord  Eldon  said  on 
this  subject  is  calculated  to  make  an  impression  on  every  mind ; 
he  sskys  (speaking  quite  generally  of  trustees  and  persons  in  fiduciary 
situations)  (i), "  If  a  trustee  can  buy  in  an  honest  case,  he  may  in  a 
case  having  that  appearance,  but  which,  from  the  infirmity  of 
human  testimony,  may  be  grossly  otherwise."  The  impossibility 
of  detecting  the  conduct  of  parties  placed  in  such  situations,  is  the 
reason  which  imposes  upon  the  Court  a  necessity,  which  I  believe 
has  always  been  acted  on,  of  saying  that  such  transactions  shall 
not  stand  at  all.  You  have  not  the  means  of  finding  out  all  the 
modes  in  which  advantage  can  be  taken ;  and,  therefore,  it  is  safer, 
and  the  interests  of  society  require,  that  you  should  forbid  such 
transactions  altogether. 

It  is  undoubtedly  a  great  satisfaction  to  observe,  that  in  the  [  62  ] 
course  of  these  proceedings  the  Bishop  intended  to  do  what  was 
right ;  he  however  violated  the  rule  of  law,  and  at  no  very  long 
period  afterwards  he  was  apprised  of  the  difficulty  in  which  he  had 
placed  himself, — he  was  at  that  early  period  placed  on  his  guard, 
and  had  then  the  opportunity  of  making  provisions  for  the  chance 
of  the  transaction  being  afterwards  set  aside. 

It  appears  to  me  the  Bishop  was  making  what  he  thought  a 
proper  and  an  advantageous  arrangement  for  himself ;  but  he  had 
not  the  slightest  idea  of  defrauding  the  rectory.  I  think  it  is 
but  due  to  those  who  are  now  claiming  under  him  to  say,  that  such 
is  the  strong  impression  which  I  have  on  my  mind,  and  that 
I  do  not  think  there  is  the  smallest  imputation  which  can  rest 
on  his  memory;  no  such  charge  is  made  by  the  bill,  and  the 
counsel  for  the  plaintiff  have  most  carefully  abstained  from  making 
any  such  imputation.  The  simple  questioA,  however,  to  which  we 
are  brought  in  this  case  is,  whether  such  a  transaction  as  this  is, 
(1)  8  B.  E.  4  (10  Yes.  385). 
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Gbkenlaw  can,  consiBtently  with  the  rules  of  law,  be  allowed  to  stand.  I  am 
Kino.  of  opinion  it  cannot,  because  it  is  a  clear  violation  of  those  rules 
which  have  been  established  for  the  defence  of  those  whose  interests 
and  property  have  been  committed  to  the  protection  of  persons 
placed  in  a  fiduciary  situation ;  on  that  ground  alone  I  think  this 
case  is  to  be  determined. 

It  is  said,  that  length  of  time  is  to  operate  as  a  bar;  but  I 
apprehend  that  time  runs  in  this  case  only  from  the  period  when 
the  present  rector  was  appointed ;  the  Bishop  was,  in  one  sense, 
a  trustee  for  the  several  rectors,  he  was  to  protect  the  interest 
of  the  rectory,  not  only  for  Mr.  Fraser  the  incumbent  at  that 
particular  time,  but  all  future  rectors;  and  if  Mr.  Fraser  had 
[  *^  ]  either  so  ^involved  himself  in  the  transaction  that  he  could  not  set 
it  aside,  or  if  he  was  so  interested  or  so  well  satisfied  that  he  did 
not  choose  to  set  it  aside,  surely  that  is  no  reason  whatever 
why  the  person  who  succeeded  him  should  not  be  allowed  to 
complain.  The  question  is,  what  is  now  to  be  done.  The  Bishop 
and  those  who  claim  under  him  have  been  repaid  the  2,000/.  and 
interest ;  that  is  admitted  in  the  answer.  Then  who  is  injured  ? 
The  Bishop  and  those  who  claim  under  him  have  been  repaid  the 
money  advanced,  with  interest,  and  although  the  annuity  will  now 
be  determined  to  the  disappointment  of  parties  claiming  under  the 
Bishop,  yet  this  is  the  consequence  of  the  transaction  into  which 
he  entered,  and  those  who  claim  under  him  must  be  bound  by  it. 
What  the  plaintiff  says  is  this:  the  rectory  was  benefited  to  the 
amount  of  2,0002.,  and  that  has  been  repaid  out  of  the  income 
of  the  rectory, — repaid  it  is  true,  out  of  the  income  of  the  rectory 
while  in  the  enjoyment  of  Mr.  Fraser ;  but  what  has  the  defendant 
to  do  with  that?  The  Bishop  and  those  claiming  under  him 
have  been  repaid,  and  the  debt  incurred  by  the  rectory  having  been 
satisfied,  the  annuity  ought  to  cease. 

It  being  admitted  in  the  answer  that  the  2,000/.  and  the  interest 
have  been  repaid,  I  am  of  opinion,  that  the  annuity  deed  ought  to 
be  delivered  up  to  be  cancelled. 

1841.  From  the  decision  of  his  Lordship  in  favour  of  the  plaintiff,  the 

an^  .      defendant  King  appealed  [as  reported  in  10  L.  J.  Ch.  129]. 

[  10  L.  J.  Ch. 
129  1 

Mr.  Ulgrain  and  Mr,  R.  IV.  E.  Forster,  for  the  respondents. 
Mr.  G.  Richards  and  Mr.  Heherden,  for  the  appellants. 
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The  Lord  Chancbllob,  on  this  day,  delivered  his  judgment  on     Gbbknlaw 
the  appeal :  Kino. 

I  have  looked  through  the  cases  referred  to  in  the  course  of  the 
argument,  and  I  find  no  reason  to  alter  the  opinion  I  then  formed. 
The  Bishop  of  Rochester  was  not  in  a  situation  that  enabled  him 
to  deal  with  the  property  in  question  as  he  has  done ;  and  the 
Master  of  the  Rolls  very  properly  expressed  an  opinion  that 
there  was  nothing  in  the  transaction  that  could  at  all  reflect  on  the 
Bishop's  conduct,  for  the  Bishop  only  intervened  in  the  matter 
when  the  advance  of  the  money  required  could  not  be  obtained 
from  other  sources,  on  the  same  beneficial  terms  as  were  offered  by 
him.  The  Bishop  was  not,  at  the  time  of  the  transaction,  aware, 
nor  had  he  his  attention  sufficiently  drawn  to  the  rules  of  this 
Court  relative  to  purchases  made  by  persons  holding  confidential 
situations.  The  observations  I  have  to  make  are  not  concerning 
the  intention  of  the  parties  connected  with  the  transaction,  but  on 
the  rule  of  this  Court  in  cases  like  the  one  before  me.  Some  of 
the  authorities  referred  to  in  the  course  of  the  arguments,  might 
lead  persons  to  suspect  that  there  was  an  absolute  rule  of  the  Court 
applicable  only  to  particular  classes  of  persons,  such  as  solicitors, 
guardians,  and  trustees,  in  the  ordinary  sense  of  that  word,  whereas 
the  principle  of  the  rule  lies  much  deeper ;  and  the  rule  has 
reference  to  and  affects  all  persons  coming  within  its  principle, 
which  is,  that  no  persons  can  be  allowed  to  purchase  interests 
where  they  have  duties  to  discharge,  which  are  inconsistent  with 
their  character  of  purchasers.  It  is  not  sufficient  to  say,  a  par- 
ticular person  or  class  of  persons  is  not  within  the  rule :  that  was 
strongly  exemplified  in  Ex  parte  Hvxfhe8{\),  which,  in  its  circum- 
stances, is  the  nearest  case  to  the  present  that  I  can  find  ;  and  it 
was  there  held,  by  Lord  Eldon,  that  the  creditor  who  had  been 
previously  consulted  only  as  to  the  mode  of  sale  of  a  bankrupt's 
property,  but  had  not  acted  in  the  sale,  could  not  be  allowed  to  be 
a  purchaser  under  it.  The  cases  of  Ex  parte  Bennett  (2)  and 
Graver  v.  Hugell  (3)  clearly  establish  the  principle  which  governs 
cases  of  this  nature  ;  the  question  not  being,  whether  a  case  is  to  be 
found  in  the  books  exactly  similar  to  the  present,  but  whether  the 
transaction  before  me  comes  within  the  principle.  Here  a  sum  of 
money,  which  was  to  be  raised  by  way  of  annuity,  was  required  to 

(1)  6  B.  R.  1  (6  Ves.  617).  (3)  27  R.  B.  103  (3  Russ.  428). 

(2)  8  R.  R.  1  (10  Ves.  381). 
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Gbekmlaw  be  laid  out  in  improvements,  and  in  repairing  and  beautifying  the 
King.  ^^^  rectory-house  and  offices,  &c.  mentioned,  but  the  amount  was 
not  to  exceed  the  sum  of  2,000Z. ;  and  it  would  have  been  improper, 
and  perhaps  injurious  to  a  successor  in  the  living,  to  have  left  to 
the  then  incumbent  alone  the  power  and  discretion  of  charging  the 
same,  he  having  only  a  limited  interest  therein.  In  this  case, 
therefore,  as  in  all  others  of  a  like  nature,  another  authority  was 
interposed,  and  the  Bishop  of  Rochester,  who  was  the  patron  of  the 
living,  was  appointed  by  the  Act  of  Parliament  to  exercise  a 
[  '130  J  discretion  *in  raising  the  amount  required  for  the  purposes  contem- 
plated by  the  Act.  (His  Lordship  here  read  that  part  of  the  Act 
of  the  52  Geo.  III.,  which  enabled  the  rector  of  the  parish  of 
Woolwich,  for  the  time  being,  with  the  consent  of  the  Bishop  of 
Rochester,  to  borrow  a  sum  by  way  of  annuity,  not  exceeding 
2,000?.,  for  the  purposes  mentioned  in  the  Act.)  It  is  quite 
immaterial,  whether  the  Bishop  was  appointed  only  to  ascertain  the 
sum  proper  to  be  raised,  or  the  terms  on  which  the  annuity  was  to 
be  granted.  The  Bishop  intervenes,  as  he  was  required  to  do  by 
the  Act,  and  as  was  necessary,  and  the  annuity  is  granted  to 
another  person  on  behalf  of  the  Bishop.  I  say  nothing  more 
on  that  part  of  the  case,  but  that  the  Bishop  was  selected  to  take 
care  of  the  interest  of  those  who  were  not  and  could  not  be  present 
in  the  transaction,  viz.  of  those  who  might  thereafter  be  appointed 
rectors  of  the  living.  Howard  v.  Ducane  (i)  was  a  very  different 
case  to  the  one  before  me  ;  there  the  tenant  for  life,  the  purchaser, 
had  only  to  protect  himself,  and  not  any  absent  party,  the  trustees 
being  present  to  protect  the  inheritance  and  those  to  come  after- 
wards. Generally,  the  trustees  are  not  the  active  parties  in  selling 
estates,  but  the  tenant  for  life.  It  is  singular,  but,  as  the  law  now 
stands,  a  tenant  for  life  of  an  estate  cannot  purchase  it,  under  a 
sale  directed  by  this  Court ;  but  he  may  be  the  purchaser  where 
the  sale  is  not  made  under  the  order  of  this  Court.  According  to 
the  authorities,  it  is  clear  the  Bishop  could  not  become  a  purchaser 
of  the  annuity  in  the  present  case.  Before  I  dismiss  that  part  of 
the  case  which  relates  to  the  purchase  made  by  the  Bishop,  I  will 
refer  to  Ex  parte  Lacey{2),  where  Lord  Eldon  explains  the 
principle,  and  says,  "A  trustee  who  is  intrusted  to  sell  and 
manage  for  others,  undertakes,  in  the  same  moment  in  which  he 
becomes  a  trustee,  not  to  manage  for  the  benefit  and  advantage 
of  himself." 

(1)  23  E.  li.  190  (T.  &  li.  81).  (2)  G  K.  H.  9,  at  p.  10  (6  Ves.  625). 
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The  only  question  that  remains  for  my  consideration  is,  whether,  Gbeenlaw 
after  so  great  a  lapse  of  time,  the  Court  ought  to  set  aside  the  ktnq. 
annuity.  The  present  incumbent  of  the  living  has  nothing  to  do 
with  the  time  that  has  elapsed.  The  late  rector  could  not  by  his 
act  bind  his  successor,  who,  when  he  was  presented  to  the  living, 
found  it  deeply  encumbered,  and  within  one  year  afterwards 
asserted  his  right.  Suppose  the  former  incumbent  and  the  Bishop 
had  colluded,  and  the  incumbent  had  lived  thirty  years  afterwards, 
could  his  successor  be  precluded  by  the  lapse  of  time  from  asserting 
his  right  ?  It  is  impossible,  under  the  circumstances  of  this  case, 
that  time  can  run  against  the  relief  prayed  by  the  bill.  It  is  then 
said,  that  the  result  of  all  this  wiU  be,  that  the  plaintiff  will  gain  a 
benefit.  No  doubt  he  will,  but  such  a  result  is  common  to  all  cases 
where  transactions  are  entered  into  that  cannot  be  supported.  It 
is  a  wholesome  result  of  the  principle  I  am  speaking  of,  that  a 
cestui  qu^  trust  obtains  the  benefit  of  a  breach  of  trust  committed 
by  his  trustee,  and  is  sometimes  better  off  than  he  would  have  been 
if  the  breach  of  trust  had  not  been  committed.  If  a  trustee  makes 
a  bargain,  which  cannot  be  maintained,  he  is  not  permitted  to  say 
the  bargain  cannot  be  supported,  whether  it  turn  out  beneficial  to 
him  or  otherwise.  He  must  take  the  consequence,  the  one  way  or 
the  other,  of  the  infirmity  of  the  original  transaction.  Here,  inci- 
dentally and  by  accident,  the  present  incumbent  receives  the  income 
of  the  living,  freed  from  the  annuity,  in  the  same  way  that  a 
cestui  que  trust  gains  the  benefit  of  a  breach  of  trust  committed  by 
his  trustee ;  and  however  prejudicial  it  may  be  to  the  trustee,  and 
in  favour  of  the  cestui  que  trust,  the  consequences  must  follow ;  but 
the  Court  will  not  set  aside  an  annuity,  or  any  other  transaction, 
without  doing  justice  between  the  parties.  This  Court  will  see 
justice  done  to  a  defendant  in  the  case  of  an  annuity  which  has 
been  granted,  and  is  void  at  law ;  and  if  the  proceedings  in  the  case 
before  me  had  been  taken  before  the  principal  money  advanced  and 
interest  thereon  had  been  wholly  paid,  this  Court  would  have  seen 
that  the  defendant  was  paid  what  remained  due  to  him,  in  respect 
of  the  principal  sum  and  interest  thereon ;  but  it  is  conceded  by 
the  defendant,  that  the  sums  which  have  been  paid  by  way  of 
annuity,  exceed  in  amount  the  principal  money  and  interest 
thereon.  It  is  then  said,  that  the  late  rector  has  had  the  benefit  of 
all  *the  improvements :  be  it  so,  but  he  has  only  paid  what  he  [  ♦131  ] 
contracted  to  pay.  It  is  the  Bishop  who  received  less,  and  not  the 
late  rector,  who  received  more  than  he  contracted  for.     There  has 
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Gbsbnlaw    not  been  anything  urged  on  the  part  of  the  defendant,  as  a  saffi- 
Knia.        cient  ground  for  interfering  with  the  decision  of  the  Mastbb  op  the 

Appeal  dismissed. 


18S9. 
July  15. 

UtdU  Court, 

Lord 

Langdale, 

M.K. 

[72] 


[•73] 


MEHRTENS  v,  ANDREWS. 

(3  Beav.  72—78.) 

A  testator,  who  died  in  1767,  directed  his  estate  to  be  converted  and 
invested,  and  he  gave  the  same  to  his  wife  for  life,  remainder  to  his 
daughter,  with  remainder  to  the  plaintiffs.  The  executors  neglected  to 
convert  some  leaseholds,  and  permitted  the  successive  tenants  for  life  to 
enjoy  the  same  until  their  expiration.  After  their  deaths  the  plaintiffs 
filed  their  bill  against  the  representatives  of  the  executors  for  a  general 
account.  The  executors,  who  had  no  personal  knowledge  of  the  matter, 
represented  the  residue  to  consist  of  a  sum  in  the  funds ;  and  they,  by  their 
answer,  amongst  other  papers,  admitted  the  leases  to  be  in  their  possession. 
At  the  hearing  the  plaintiffs  waived  the  accounts,  and  took  the  money  in 
the  funds.  They  afterwards  discovered  the  breach  of  trust  in  respect  of  the 
leaseholds,  and  filed  a  supplemental  bill  to  obtain  relief  in  respect  thereof. 
The  Court,  notwithstanding  the  former  decree,  decided  in  their  favour,  but 
without  costs. 

Executors  who,  contrary  to  the  trusts  of  the  wUl,  had  permitted  the 
tenant  for  life  to  enjoy  leasehold  property  in  specie,  the  title  to  which  was 
bad,  but  of  which  no  advantage  was  taken  by  the  owners  of  the  property : 
Held,  responsible  for  the  value  of  the  lease  at  the  testator's  death :  Held, 
further,  that  the  value  should  be  ascertained,  having  regard  to  the  enjoyment 
actually  had  thereunder. 

The  testator  J.  G.  Bass,  being  possessed,  amongst  other  property, 
of  two  leaseholds,  the  first  being  held  for  a  term  of  sixty-one  years 
from  Michaelmas,  1753,  at  a  rent  of  20Z.,  and  the  second  for  a  terra 
of  twenty-one  years  from  Midsummer,  1753,  at  a  rent  of  20Z.,  made 
his  will,  dated  in  1761,  whereby  he  gave  to  John  Savage  and  James 
Savage  all  the  residue  of  his  estate  and  effects,  upon  the  special 
trust  that  they  should,  as  soon  as  might  be  after  bis  decease,  con- 
vert the  same  into  money,  and  invest  the  same  at  interest  oH 
Government  or  other  securities,  and  pay  the  interest  to  his  wife 
for  life,  with  remainder  to  his  daughter  Sarah  Duppa  for  life,  with 
remainder  to  her  children,  and  in  default,  to  his  next  of  kin  living 
at  the  death  of  Sarah  Duppa  (who,  in  the  events  which  happened, 
proved  to  be  the  plaintiffs  in  this  cause),  and  he  appointed  John 
Savage  and  James  Savage  his  executors. 

In  1767  the  testator  died,  and  his  will  was  proved  by  his  executors. 
They  realised  the  other  residuary  estate,  and  invested  it  in  7,000Z. 
Consols,  but  they  did  not  sell  the  leasehold  property ;  in  the  same 
year  *(1767),  the  widow  and  the  two  executors  demised  the  first- 
mentioned  leasehold  property  for  twenty-one  years,  determinable  at 
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the  end  of  seven  or  fourteen  years,  at  a  rent  of  185Z.  16«. ;  and  in    Mbhbtbns 
the  same  year  the  executors,  for  a  nominal  consideration,  assigned     Andrews. 
the  second  mentioned  property  for  the  residue  of  the  term  unexpired 
therein. 

The  first  mentioned  property  was  afterwards  let  on  lease  by  the 
widow  and  Sarah  Duppa,  and  the  whole  rents  were  received  by  them 
during  the  continuance  of  the  lease.  , 

The  widow  died  in  1789;  the  first  mentioned  lease  expired  in 
1814,  and  Mrs.  Sarah  Duppa  having  died  in  1881  without  issue,  the 
ultimate  limitation  thereupon  took  effect  in  favour  of  the  plaintiffs, 
who  were  foreigners. 

The  defendant  Gibbs  was  the  executor  of  Sarah  Duppa,  who  was 
the  surviving  executrix  of  the  surviving  executor  of  the  testator; 
and  he  thus  represented  both  the  original  testator  and  Sarah  Duppa. 
In  1882,  and  after  the  death  of  Sarah  Duppa,  the  plaintiffs  filed 
their  bill  against  Gibbs  and  others  for  a  general  account  of  the 
estate  of  the  testator.  Gibbs,  who  was  a  mere  representative,  and 
was  very  imperfectly  acquainted  with  the  affairs  of  the  testator, 
stated  by  his  answer,  that  the  whole  residue  consisted  of  the  money 
in  the  funds,  but  he  admitted  the  leases,  &c.  relating  to  the  lease- 
holds to  be  in  his  possession.  The  cause  came  on  for  hearing, 
when  the  plaintiffs  waived  taking  the  accounts  of  the  estate,  and 
having  on  a  reference  been  found  to  be  the  next  of  kin  entitled 
under  the  testator's  will,  they,  on  the  cause  coming  on  for  further 
directions,  obtained  an  order  for  dividing  the  funds  amongst  them. 

Having  afterwards,  as  they  stated,  discovered  the  facts  relating        [  74  ] 
to  the  leaseholds,  and  alleging  that  they  had  been  misled  by  the 
erroneous  statement  in  the  answer  of  Gibbs,  they  filed  the  second 
bill  to  recover  the  amount  of  the  value  of  the  leaseholds  at  the 
testator's  death. 

The  leases  were  alleged  by  the  defendants  to  have  been  granted  by 
a  tenant  in  tail,  who  had  power  to  lease  for  twenty-one  years  only, 
and  who  died  without  issue,  and  without  having  suffered  a  recovery. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Wright  contended,  that  by  the  non- 
conversion  of  the  property  according  to  the  specific  directions  of  the 
will,  a  breach  of  trust  had  been  committed,  for  which  the  defendants 
were  responsible;  that  the  plaintiffs  had  not  been  guilty  of  any 
laches ;  that  the  time  did  not  run  until  the  death  of  the  tenant  for 
Life,  when  the  class  to  take  became  for  the  first  time  ascertained. 

8— a 
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MKHBTEaiB    »rjj^^  jjjjg  waiver  of  accounts  had  been  made  by  the  plaintiffs  in 
Akdbewb.     ignorance  of  their  rights,  and  ought  not  therefore  to  deprive  them 
of  the  relief  now  sought  by  their  supplemental  bill. 

Mr.  Kinder  sley  and  Mr.  Shad  well  for  the  defendants,  submitted, 
that  the  present  suit  ought  not  to  be  entertained  after  the  plaintiff's 
waiver  of  the  accounts  in  the  former  suit.  They  also  insisted,  that 
the  lease  of  1758,  having  been  granted  by  a  tenant  in  tail  who  had 
the  power  to  lease  for  twenty-one  years  only,  and  who  died  without 
having  suffered  a  recovery,  was  therefore  void  as  against  those  in 
remainder,  and  had  expired  in  1774,  after  which  the  parties  had 
become  mere  tenants  at  will.  They  argued  also  that  at  this  dis- 
[  *7f'  ]  tance  of  time  it  ought  "^to  be  assumed  that  the  tenants  for  life  had 
become  the  purchasers  of  the  leaseholds  ;  that  the  defendants  were, 
at  the  utmost,  liable  only  for  the  value  of  the  leaseholds  at  the 
testator's  death,  having  regard  to  the  bad  title ;  and  that  the 
plaintiffs  were  barred  by  the  lapse  of  time. 

Mr.  Pemberton^  in  reply : 

No  length  of  time  will  bar  a  trust,  and  parties  whose  mterests  are 
contingent  are  not  bound  to  assert  their  rights  until  such  interests 
come  into  possession.  The  value  of  the  leases  must  be  ascertained 
with  reference  to  the  enjoyment  had  thereunder. 

The  Master  of  the  Bolls: 

This  is  one  of  thos^  cases  which  one  cannot  contemplate  without 
very  great  regret,  for  .whatever  may  have  been  the  conduct  of  the 
parties  at  the  time  when  this  transaction  took  place,  still  this  suit, 
if  successful,  will  have  the  effect  of  depriving  innocent  parties  of 
that  to  which  they  had  every  reason  to  think  themselves  entitled, 
and  who  have  had  no  reason  to  believe  that  their  interests  would 
be  contested. 

The  direction  in  the  will  of  the  testator  was  distinct,  it  was  there- 
fore the  duty  of  the  executors  and  trustees  to  have  obeyed  that 
direction,  and  to  have  converted  the  leaseholds  into  money.  That 
course,  however,  was  not  pursued,  they  permitted  the  successive 
tenants  for  life  to  enjoy  the  whole  income,  so  that  on  their  death 
the  whole  interest  was  gone,  and  nothing  was  reserved  for  those 
who  became  entitled  in  remainder. 

It  is  attempted  to  answer  this  by  saying  that  although  the  lease 

had  been  granted  for  sixty -one  years,  yet  it  was  granted  upon  a 

[  *7(3  J       bad  title  :  that  the  lesbor  was  "^only  tenant  in  tail,  and  had  no  right 
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to  grant  a  longer  lease  than  that  which  a  tenant  in  tail  has  the  power    Mbhbtbns 

to  grant.     It  is  not  very  material  how  that  may  be,  for  if  the  .  Andrews. 

parties  who  became  successively  entitled  to  this  property  after  the 

death  of  the  tenant  in  tail  did  not  think  fit  to  dispute  'the  lease, 

but  allowed  it  to  continue  as  if  it  were  a  legal  and  valid  lease,  and 

thereby  permitted  the  persons  who  were  to  enjoy  the  benefit  of  it 

under  the  will  to  receive  the  whole  profit,  such  persons  were  not         * 

entitled  to  retain  the  whole  profit  for  their  own  benefit,  but  ought 

to  have  secured  it  for  all  the  persons  entitled  under  the  testator's 

will,  and  amongst  them  for  the  contingent  legatees.     It  is  said, 

and  perhaps  truly,  that  if  this  property  had  been  sold  at  the  time, 

a  very  small  sum  would  have  been  produced  for  the  tenants  for  life 

and  those  in  remainder,  but,  however  that  might  have  been,  the 

property  ought  to  have  been  secured  for  the  persons  in  remainder ; 

and  if  by  the  forbearance  of  those  who  were  entitled  to  dispute  the 

validity  of  the  lease,  profit  was  made  by  it,  the  whole  of  it  ought 

not  to  have  been  received  by  the  tenants  for  life  alone,  but  all  the 

persons  entitled  under  the  will  were  entitled  to  their  proportion  of 

the  benefit  of  it. 

It  is  then  said,  that  the  plaintiffs  are  precluded  by  the  length  of 
time  which  has  occurred  since  these  transactions  took  place.  The 
tenant  for  life  died  in  1831,  upon  which  event  the  plaintiffs'  interest 
first  vested  absolutely,  and  this  bill  was  filed  in  1886.  It  is  true 
that  the  plaintiffs  might  immediately  on  the  death  of  the  testator 
have  filed  a  bill  to  have  their  interests  secured,  but  they  were  under 
no  obligation  to  do  so,  and  their  neglect  so  to  do  did  not  authorise 
the  trustees  and  executors  to  deal  with  their  property  in  the  way 
they  have  done;  persons  entitled  in  remainder  or  contingency  only, 
are  not  to  be  precluded  from  relief  because  *they  do  not  file  their  [  •77  j 
bill  until  after  their  interests  have  become  vested  in  possession.  I 
am  therefore  of  opinion,  that  no  such  time  elapsed  between  the 
death  of  the  tenant  for  life  in  1881,  and  the  filing  of  this  bill  as  to 
deprive  these  parties  of  relief. 

With  respect  to  the  former  suit,  if  there  were  anything  whatever 
to  show,  that  the  plaintiffs  at  the  time  when  they  prosecuted  that 
suit  were  in  any  degree  aware  of  any  right  they  might  have  with 
respect  to  the  matter  now  complained  of,  I  should  certainly 
have  thought  their  conduct  such  as  would  have  prevented  their 
commencing  a  fresh  suit  for  the  relief  they  now  ask ;  but  this  does 
appear  to  me  to  be  a  discovery  made  since  that  time.  It  is  clear 
thai  the  decree  in  that  cause  is  not  so  framed  as  to  give  to  the 
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parties  the  relief  which  they  seek  for  in  this  cause ;  and  I  think, 
after  some  hesitation,  and  having  had  some  doubt  about  the  matter 
in  the  course  of  this  proceeding,  that  I  ought  not  to  consider  that 
decree  as  one  which  deprived  the  plaintiflFs  of  the  relief  they  now 
ask,  and  which,  independently  of  that  decree,  they  would  be  most 
clearly  entitled  to.  Though  there  has  been  some  neglect,  I  think  I 
am  bound  to  give  the  plaintiffs  relief,  but  I  ought  not  to  give  them 
the  costs,  on  the  contrary,  having  regard  to  the  other  suit,  the  costs 
of  this  suit,  though  for  redress  against  a  breach  of  trust,  must  come 
out  of  the  sum  recovered. 

It  remains  to  be  considered  to  what  extent  the  defendants  are 
liable.  If  the  matter  had  been  rightly  conducted,  the  leases  would 
have  been  sold  on  the  testator's  death  :  the  produce  would  have  been 
invested  :  the  income  would  have  been  paid  to  the  tenants  for  life, 
and  the  capital  preserved  for  those  entitled  in  remainder.  What  is 
to' be  ascertained  is  the  value  of  the  leases  at  the  time  *when  they 
ought  to  have  been  sold.  I  should  scarcely  think  it  worth  while  to 
take  any  enquiry  as  to  the  one  which  was  assigned  for  a  nominal 
consideration ;  with  respect  to  the  other  the  real  object  is  to 
ascertain  what  was  its  value  to  be  sold  at  the  time  when  it  ought 
to  have  been  sold,  which  I  apprehend  to  be  a  year  after  the  death 
of  the  testator.  Now  if  I  were  to  direct  it  simply  in  that  way,  the 
defendant  would  of  course  say  that  it  was  worth  nothing  to  be  sold, 
because  there  was  a  bad  title.  I  cannot  think  that  that  would  be 
right;  what  is  to  be  ascertained  is  the  value  of  the  lease,  having 
regard  to  the  enjoyment  which  was  actually  had  under  it ;  it  must 
then  be  ascertained  how  much  stock  could  have  been  purchased  with 
that  amount,  and  that,  I  think,  is  what  the  plaintiffs  are  entitled  to. 


1840. 
July  2r>,  27. 

Riilh  Cimrt. 

Lord 

Langdale. 

M.R. 

[78] 


GILLETT  V.  PEPPERCORNE(l). 

(3  Beav.  78—85.) 

A.  employed  B.,  a  stockbroker,  to  pui-chase  some  canal  shares.  B. 
apparently  bought  them  from  C,  the  ostensible  owner,  but  who  afterwards 
turned  out  to  be  a  mere  trustee  for  B.  The  Court,  after  a  lapse  of  several 
years,  and  without  entering  into  the  question  of  the  fairness  of  the  price : 
Held  that  the  transaction  was  void  on  grounds  of  public  policy,  and  set  it 
aside  with  costs. 

The  defendant,  a  stockbroker,  was  largely  interested  in  the  South 
Lambeth  Water  Works  Company,  of  which  he  was  also  an  active 


(1)  Robinson  v.  MoIIeU  (1875)  L.  E. 
7  H.  L.  802,  44  L.  J.  C.  P.  362 ;  Graiit  v. 


Gold  Kxplorotiou,  <(y.,  Symhraie  [1900] 
1  (1.  li.  233,  69  L.  J.  Q.  B.  loC— C.  A. 
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director.  Having  recommended  the  plaintiff  to  make  investments 
therein,  the  plaintiff,  in  May,  1826,  December,  1830,  and  January, 
1881,  respectively,  purchased  through  the  defendant  twenty-five 
shares  in  the  undertaking,  and  which  shares  were  transferred  to  the 
plaintiff  by  persons  named  Ewart,  Cole,  and  Manning  respectively, 
and  from  whom,  apparently,  the  defendant  purchased  such  shares 
for  the  plaintiff.  It  subsequently  turned  out  that  at  the  times  of 
the  sales  these  shares  actually  belonged  to  the  ^defendant,  and  that 
they  had  shortly  previous  been  transferred  into  the  names  of  the 
apparent  vendors,  as  trustees  for  him.  Some  of  these  shares  had, 
after  their  purchase,  been  transferred  by  the  plaintiff  to  his  sons 
by  way  of  advancement;  but  they  were  re-transferred  the  day 
previous  to  the  institution  of  this  suit.  The  plaintiff,  as  he  alleged, 
made  this  discovery  in  1837,  and  in  1838  he  filed  this  bill  to  set 
aside  the  transaction,  on  the  ground  that  it  was  not  competent  to  a 
stockbroker  or  agent  employed  to  purchase,  to  sell  his  own  shares 
to  his  principal  in  the  name  of  another  party  ;  that  the  prices  given 
were  extravagant ;  that  the  defendant  had  been  guilty  of  fraudulent 
concealment  of  the  real  fact ;  and  the  bill  prayed  that  the  defendant 
might  return  to  him  the  purchase-money  given  for  the  shares,  with 
interest  at  5  per  cent.,  the  plaintiff  offering  to  re-transfer  the  shares, 
and  all  the  profits  received  by  him. 

The  defendant,  by  his  answer,  insisted  that  he  had  not  acted 
as  the  broker  of  the  defendant,  but  merely  as  a  friend ;  that  the 
prices  given  were  the  fair  market  prices ;  that  no  fraud  had  been 
intended ;  and  that  the  transfer  had  been  made  through  the  medium 
of  a  third  party,  in  order  to  prevent  the  depression  in  the  price  of 
shares,  which  would  have  been  created  by  a  transfer  by  one  so 
intimately  connected  with  the  company  ;  he  also  relied  on  the 
Statute  of  Limitations. 

There  was  no  evidence  of  the  prices  charged  being  extravagant, 
or  of  any  fraud  having  been  intended,  and  it  appeared  also,  that 
the  plaintiff  was  a  large  proprietor  of  shares  purchased  from  other 
persons. 


GiLLETT 
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Mr.  Pevibertan  and  Mr.  Lqftus  Wigram,  for  the  plaintiff, 
argued  that  shares  of  this  description,  the  number  of  which  were 
limited,  had  no  market  price  like  the  *public  funds,  and  that  there- 
fore it  was  not  possible  accurately  to  ascertain  their  real  value. 
That  a  party  employed  as  agent  to  purchase  on  behalf  of  his 
principal  was  not  permitted,  by  the  rules  of  equity,  to  sell  to  his 


[*80] 
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priucipal,  unless  he  clearly  informed  his  employer  of  the  fact. 
That  sales  so  made  were  altogether  void  in  equity,  and  the  trans- 
action was  liable  to  be  set  aside.  That  the  principle  had  been 
settled  by  this  Court  and  the  House  of  Lords  in  the  case  of 
Brookman  v.  RothHchild{i),  That  here  there  had  been  an  improper 
concealment  of  the  facts,  which  could  only  be  accounted  for  by  the 
party  intending  to  do  what  was  wrong;  and  that  the  defendant 
was  liable  to  refund  the  purchase-money,  with  interest,  at  6  per 
cent. :  [Bate  v.  Scales  (2),  and  Munch  v.  Cockerell  (»).] 

Mr.  C,  P.  Cooper,  Mr.  BetheU,  and  Mr.  E.  Montague,  contra, 
contended  that  the  defendant  had  not  acted  as  the  plaintiff's  broker, 
but  gratuitously  as  his  friend ;  and  that  the  advice  he  had  given 
was  bond  fidcy  and  had  turned  out  to  be  sound.  That  the  prices 
given  for  the  shares  did  not  exceed  their  market  value,  or  what 
would  .have  been  given  to  a  third  party ;  that  no  loss  had  been 
sustained,  and  consequently  that  the  allegations  in  the  plaintiff's 
bill  failed.  That  the  plaintiff  and  hi3  son,  who  had  access  to  the 
Company's  books,  must  be  taken  to  be  cognizant  of  the  facts ;  that 
the  delay  in  commencing  proceedings  was  a  bar  to  relief ;  and  that 
the  re-transfer  by  the  son  to  enable  the  father  to  commence  this 
suit  was  contrary  to  the  Statutes  of.  Champerty  and  Maintenance, 
Proaser  v.  Edmonds  (4),  and  had  this  effect,  that  the  plaintiff  now 
claimed  not  in  his  own  right,  but  as  representing  his  son,  who  had 
no  right  of  suit.  They  argued  also  *that  no  fraud  or  intention 
to  deceive  existed ;  that  the  only  reason  for  transferring  through 
a  third  party  was  to  prevent  the  injurious  effect  which' would  result 
in  the  price  of  shares  in  the  market,  if  an  active  director  were 
known  to  be  parting  with  his  interest  in  the  concern;  that  the 
proceeding  was  common  on  the  Stock  Exchange,  and  was  known 
by  the  name  of  an  assignment  by  double  transfer ;  they  insisted 
also  that  the  case  differed  from  Brookman  v.  Rothschild,  where 
there  were  a  series  of  fictitious  transactions,  terminating  in  a  loss. 

Mr.  Pemhei-ton,  in  reply,  contended  that  no  time  would  bar 
relief  in  respect  of  a  fraud  ;  that  where  a  fraud  had  been  committed 
and  concealed,  the  onus  rested  on  the  person  committing  it,  of 
showing  when  the  veil  had  first  been  removed,  and  the  party 
defrauded  first  made  aware  of  his  rights. 


(1)  30  E.  R.  137  (3  Sim.  153; 
0  BUgh  (N.  S.)  165. 

(2)  8  E.  E.  345  (12  Ves.  402). 


(3)  48  E.  E.  270  (5  My.  &  Cr.  178). 

(4)  41  E.  E.  322  (1  Y.  &  C. ;  Ex.  Eq. 
434). 
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The  Mastjsb  of  the  Bolls  : 

Tboagh  this  case  has  necessarily  occupied  considerable  time, 
and  has  been  argued  with  great  ability,  yet  the  question,  as  it 
seems  to  me,  is  a  very  simple  and  short  one.  I  have  not  now 
to  consider  what  was  the  value  of  the  shares  when  bought  by  the 
plaintiff,  but  I  have  simply  to  determine  on  the  validity  of  the 
different  transactions  at  the  time  when  they  took  place.  If  they 
are  to  be  established,  both  parties  will  remain  in  their  present 
situation  ;  but  if  otherwise,  it  must  be  the  endeavour  of  the  Court 
to  restore  them  to  the  situation  in  which  they  would  have  been, 
if  these  transactions  had  never  taken  place. 

It  appears  from  the  facts  admitted,  that  the  plaintiff  and 
defendant  in  this  case  had  been  on  terms  of  intimacy  for  a  great 
length  of  time,  and  that  the  plaintiff  *had  very  frequently  employed 
the  defendant  as  his  stockbroker  and  agent.  The  defendant  was  a 
director  and  the  principal  manager  of  the  Yauxhall  Water  Works 
Company.  The  plaintiff  began  to  have  an  interest  in  that  Company 
about  April,  1826 ;  and  about  the  same  time,  or  in  the  beginning 
of  the  following  month  of  May,  the  plaintiff  was  desirous  of 
increasing  his  interest  in  the  Company.  The  first  transaction, 
which  is  impeached,  was  completed  through  the  medium  of  the 
defendant  on  the  8th  of  May;  and  it  appears  to  me  from  the 
documents,  that  in  that  transaction,  the  defendant  did  act  as  the 
agent  of  the  plaintiff;  that  transaction,  on  the  face  of  it,  was  a 
purchase  by  the  defendant  of  ten  shares,  from  a  Mr.  E  wart,  the 
apparent  owner,  who  conveyed  those  shares  to  the  plaintiff  at 
a  price  amounting  altogether,  with  the  stamp,  to  the  sum  of  981Z. ; 
and  it  seems  that  on  the  29th  of  April,  a  few  days  before, 
the  defendant  had,  for  a  nominal  consideration,  transferred  to 
Mr.  Ewart  the  same  number  of  shares;  and  on  the  whole,  it 
appears  beyond  doubt,  that  at  the  time  when  the  defendant  was 
apparently  acting  as  the  agent  of  the  plaintiff  in  purchasing  the 
shares  for  him  from  Mr.  Ewart,  he  was,  in  fact,  selling  and  causing 
to  be  transferred  shares  which  were  his  own  property. 

The  second  transaction  whieh  is  impeached  took  place  in 
December,  1880;  upon  that  occasion  it  appears  to  me  from  the 
documents,  without  going  further,  that  the  defendant  was  acting 
as  the  gratuitous  agent  of  the  plaintiff ;  but  the  acting  gratuitously 
makes  no  difference  in  my  mind  as  to  the  result  of  this  transaction. 
Mr.  Benjamin  Cole  then  ^transferred  ten  shares  in  this  Company 
to  the  plaintiff.    Now,  so  far  as  the  plaintiff  could  judge  from 
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the  transaction,  Mr.  Cole  appeared  to  transfer  ten  shares  to  him, 
or  according  to  his  nomination ;  and  *Mr.  Peppercorne  appeared 
to  be  acting  as  the  agent  of  the  plaintiff,  procuring  that  transfer 
and  effecting  that  purchase ;  while  the  fact  was,  that  on  that  very 
day  Mr.  Cole  had  received  ten  shares  from  a  person  of  the  name  of 
Davies,  and  on  the  same  day  Mr.  Davies,  for  a  nominal  considera- 
tion, had  received  from  the  defendant  six  shares  in  that  Company. 
It  is  further  alleged  by  the  bill,  that  at  some  considerable  time 
previous,  Mr.  Davies  had  also  received  from  the  defendant  the  other 
four  shares  for  a  nominal  consideration;  but  I  do  not  consider 
that  to  be  proved. 

The  third  transaction  which  is  impeached  took  place  on  the 
20th  of  January,  1831.  Upon  that  occasion,  also,  it  appears  to 
me,  that  the  defendant  was  acting  as  the  agent  of  the  plaintiff. 
The  transaction,  on  the  face  of  it,  was  a  purchase  from,  and  a 
transfer  by  Mr.  Manning  of  five  shares.  The  costs  of  those  shares 
was  454Z.  17«.  6rf. ;  and  in  this  case,  as  in  the  former,  it  seems 
that  the  defendant  had  previously  transferred  those  five  shares  to 
Mr.  Manning  for  a  nominal  consideration.  To  the  extent,  therefore, 
of  the  twenty-one  shares,  it  appears  to  me  that  the  defendant  sold  the 
shares  which  were  belonging  to  himself  to  the  plaintiff,  when,  at  the 
time,  he  was  appearing  to  the  plaintiff  to  act  as  his  agent,  and  to  be 
purchasing  them  from  somebody  else.  The  single  question  in  this 
case,  I  apprehend  is,  whether  such  a  transaction  can  be  supported. 

It  is  said  that  this  is  every  day's  practice  in  the  city.  I  certainly 
should  be  very  sorry  to  have  it  proved  to  me  that  such  a  sort  of 
dealing  is  usual ;  for  nothing  can  be  more  open  to  the  commission 
of  fraud  than  transactions  of  this  nature.  Where  a  man  employs 
another  as  his  agent,  it  is  on  the  faith  that  such  agent  will  act 
*in  the  matter  purely  and  disinterestedly  for  the  benefit  of  his 
employer,  and  assuredly  not  with  the  notion  that  the  person  whose 
assistance  is  required  as  agent,  has  himself  in  the  very  transaction, 
an  interest  directly  opposed  to  that  of  his  principal.  It  frequently, 
I  believe,  happens  that  the  same  person  is  agent  for  both  parties, 
in  which  case  he  holds  an  even  hand,  and  acts,  in  one  sense,  as 
arbitrator  between  them ;  but  if  a  person  employed  as  agent  on 
account  of  his  skill  and  knowledge  is  to  have,  in  the  very  same 
transaction,  an  interest  directly  opposite  to  that  of  his  employer, 
it  is  evident  that  the  relation  between  the  parties  then  becomes  of 
such  a  nature,  as  must  inevitably  lead  to  continued  disappointment, 
if  not  to  the  continued  practice  of  fraud. 
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I  am  of  opinion  that  these  transactions  cannot  be  supported; 
not  only  are  they  in  themselves  so  extremely  likely  to  lead  to  the 
commission  of  fraud,  as  to  make  them  directly  against  the  policy 
of  the  law ;  but  in  those  cases  which  have  occasionally  come  to  the 
knowledge  of  the  Court,  and  which  fortunately  have  not  been 
frequent,  it  has  invariably  been  found  that  fraud  has  been  the 
result  of  such  transactions.  It  is  not  necessary  to  show  that  fraud 
was  intended,  or  that  loss  afterwards  took  place  in  consequence 
of  these  transactions,  because  the  defendant,  though  he  might 
have  entertained  no  intention  whatever  of  fraud,  was  placed 
in  such  a  situation  of  trust  with  regard  to  the  plaintiff  that 
the  transaction  cannot,  in  the  contemplation  of  this  Court,  be 
considered  valid. 

Being  for  these  reasons  of  opinion,  that  these  transactions  cannot 
stand,  the  next  question  is,  whether  any  thing  has  taken  place 
to  deprive  the  plaintiff  of  the  right  of  saying  to  Mr.  Peppercorne, 
'"  Put  me  in  the  situation  in  which  I  was  before ;  whether  these 
shares  *were  of  greater  value  or  not,  I  do  not  choose  to  be  at  the 
risk  of  selling  the  shares  which  now  stand  in  my  name  :  they  have 
been  transferred  to  me  in  a  manner  which  the  law  does  not  warrant, 
and  I  desire  to  be  placed  in  the  situation  in  which  I  should  have 
been  if  the  transaction  had  never  taken  place."  First,  with  regard 
to  the  length  of  time ;  there  is  nothing  to  show  that  this  was 
discovered  before  the  year  1887 ;  it  is  not  suflBcient  to  say  that 
the  plaintiff,  being  a  proprietor,  might  have  gone  to  the  books 
and  made  a  search  and  found  out  all  these  matters,  or  that 
the  son,  being  a  director  and  having  the  books  before  him, 
might  have  made  this  search ;  the  knowledge,  in  my  opinion, 
ought  to  have  been  brought  home  to  the  plaintiff,  and  this  has 
not  been  done. 

With  respect  to  the  other  point  as  to  the  transfer  made 
previously  to  the  institution  of  the  suit,  I  do  not  think  it  makes  any 
difference.  The  prayer  of  the  bill,  to  the  extent  of  the  twenty- 
one  shares,  must,  therefore,  be  granted:  the  defendant  ought  to 
take  back  those  shares,  with  all  the  dividends  which  have  been 
paid  upon  them,  and  he  ought  to  pay  to  the  plaintiff  the  purchase- 
money,  with  interest  at  the  rate  of  5  per  cent.,  and  the  costs  of 
this  suit. 
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HODGES   V.   The    CROYDON    CANAL    COMPANY  (1). 

(3  Beav.  86—90.) 

Money  secnrod  by  the  mortgage  of  a  Canal  Company's  property  works 
and  rates  is  **  money  charged  upon  or  payable  out  of  land,"  within  the 
meaning  of  the  Beal  Property  Limitation  Act,  1833. 

A  foreclosure  suit  was  brought  to  determine  whether  a  mortgagee  was 
entitled  to  six  years'  or  twenty  years'  arrears  of  interest.  The  defendant, 
the  mortgagor,  was  willing  before  suit  to  pay  the  principal  and  six  years' 
interest,  but  made  no  tender.  At  the  hearing  the  mortgagor  succeeded  on 
the  point  of  interest:  Held,  that  as  there  had  been  no  tender,  the  mortgagor 
must  pay  the  costs. 

By  the  Act  incorporating  the  Croydon  Canal  Company  (41  Geo.  III.), 
they  were  empowered  to  borrow  money  by  mortgage  according  to  a 
particular  form. 

In  1810  they  borrowed  3001.  from  L.  Brickwood,  which  was 
secured  by  mortgage  under  their  common  seal,  whereby  the 
Company  bargained  &c.,  to  Brickwood  the  canal  and  all  the  works, 
and  all  the  rates  payable  by  virtue  of  the  Act,  to  hold  &c.,  until  the 
said  sum  of  8002.,  with  interest  at  5/.  per  cent.,  should  be  repaid. 
There  was  no  covenant  to  pay. 

No  interest  had  been  paid  subsequent  to  October,  1819,  and 
under  an  Act  of  the  5th  Will.  IV.  the  Croydon  Canal  was  sold 
to  the  Croydon  Railway  Company  for  40,250i.,  and  it  was  enacted 
that  the  purchase-money  and  all  other  the  monies  belonging  to  the 
Croydon  Canal  Company,  should,  from  time  to  time,  be  paid  and 
applied,  under  the  orders  and  directions  of  the  committee  for  the 
time  being  of  such  Company,  in  or  towards  the  performing, 
observing,  paying,  answering  and  satisfying  all  the  mortgage  and 
other  debts,  contracts,  engagements,  damages  and  expenses,  and 
all  other  claims,  demands  and  liabilities  whatsoever,  to  which  the 
said  Canal  Company  were  or  might  be  subject  or  liable,  and  which 
were  or  ought  to  be  performed,  observed,  paid,  answered,  or  satisfied 
by  the  same  Canal  Company,  or  ^so  far  as  the  same  monies  would 
extend ;  and  the  surplus  (if  any)  of  the  said  purchase,  compensation, 
and  other  monies,  which  might  ultimately  remain  after  answering 
the  purposes  aforesaid,  should  be  paid  and  distributed,  under  the 
like  orders  and  directions,  to  and  amongst  the  proprietors,  for  the 
time  being,  of  the  shares  in  the  said  Croydon  Canal  Company. 

This  bill  was  filed  in  June,  18S9,  by  Hodges,  the  assignee  of  the 
estate  of  Brickwood,  on*  behalf,  &c.,  against  the  Canal  Company, 
for  an  account  of  what  was  due  on  the  mortgage,  and  for  payment. 
(1)  Kinmird  v.  TroUope  (1889)  42  Ch.  D.  610. 
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The  defendants  stated  they  were  ready  and  willing,  prior  to  the 
institution  of  the  suit,  to  pay  the  plaintiff  his  principal  and  six  years' 
interest ;  and  the  question  was,  whether  the  plaintiff  was  entitled, 
consistently  with  the  recent  Statutes  of  Limitations,  to  recover 
more  than  six  years*  arrear  of  interest. 
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Mr.  Piggott  (in  the  absence  of  Mr.  Pemberton)  for  the  plaintiff,         [  ^  ] 
contended  that  the  8  &  4  Will.  IV.  c.  27,  s.  42,  was  not  applicable 
to  this  case,  and  that  the  plaintiff  was  entitled  to  recover  twenty 
years'  arrear  of  interest  under  the  8  &  4  Will.  IV.  c.  42,  s.  8.  *  *  * 

He  also  argued  that  the  Railway  Act  created  a  trust  for  payment        [  89  ] 
of  the  creditors  of  the  Canal  Company. 

As  to  costs,  that  there  having  been  no  actual  tender,  the  plaintiff 
was  entitled  to  his  costs  of  suit:  Oammon  v.  Stone  (i),  and  that  in 
Garforth  v.  Bradley  (2),  where  there  had  been  several  tenders,  yet 
the  mortgagee  was  considered  entitled  to  costs,  except  for  his  having 
been  vexatious. 

Mr.  Kindersley  and  Mr.  Chandless,  contra,  contended  *  * 
that  the  Railway  Act  did  not  alter  or  extend  the  rights  of  the 
creditors.  As  to  the  costs,  they  insisted  that  the  plaintiff  had 
claimed  too  much,  and  the  defendants  having  always  been  ready  to 
pay  the  principal  and  six  years'  interest,  it  must  follow,  that  if  the 
plaintiff  should  fail  as  to  the  interest,  which  was  the  only  point  in 
difference,  he  ought  to  be  ordered  to  pay  the  costs  of  the  suit  which 
had  been  occasioned  by  his  insisting  on  more  than  he  was  entitled  to. 

The  Master  of  the  Bolls  : 

This  bill  is  filed  for  the  recovery  of  a  mortgage  secured  on  land, 
and  not  on  rates  alone ;  and  the  only  question  is,  what  arrears  of 
interest  can  be  recovered  on  the  principal  sum  of  800^.  This  must 
depend  on  the  *different  Statutes  of  Limitation.  The  8  &  4  Will.  IV.  [  •W  ] 
c.  27,  s.  42,  enacts,  ''  That  after  the  said  dlst  of  December,  1883, 
Jtc."  Now  I  cannot  doubt  that  this  money  is  **  charged  upon  or 
payable  out  of  land  or  rent,"  and  according  to  this  clause,  interest 
cannot  be  recovered  for  more  than  six  years.  I  am  then  referred 
to  another  Act,  the  8  &  4  Will.  IV.  c.  42,  the  third  section  of 
which  enacts  **  That  all  actions  of  debt,  &;c."  In  this  case,  there 
in  no  covenant  or  engagement  to  pay,  there  is  simply  a  conveyance 

(1)  1  Vefl.  Sen.  339.  (2)  2  Yes.  Sen.  G78. 
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of  the  canal,  &c.  Is  this  then  the  species  of  action  of  covenant  or  of 
debt  upon  bond  or  other  specialty  referred  to  in  the  second  Act  ?  I 
think  not,  and  that  this  case  depends  on  the  first  Act ;  consequently 
no  more  than  six  years  of  interest  can  be  recovered. 

As  to  the  costs,  there  was  no  tender  or  offer  to  pay  until  the  bill 
was  filed ;  the  defendants  must,  therefore,  pay  the  costs.  If  there 
had  been  a  tender  of  the  principal  and  six  years'  interest,  then  the 
plaintiff  would  have  had  to  pay  them.  The  result  of  this  litigation 
is,  that  the  plaintiff  loses  his  fourteen  years*  interest,  and  the 
defendants  the  whole  costs  of  the  suit. 
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ATTORNEY-GENEEAL   v.   BRETTINGHAM. 

(3B©av.  91— 96.) 

Ten  acres  of  charity  land  were  alienated  by  the  trustees  in  consideration 
of  do/.,  and  a  fixed  rent-charge  of  6/.  Held,  that  it  was  incumbent  on 
those  claiming  the  benefit  of  the  alienation  to  show  that  the  transaction  was 
beneficial  for  the  charity,  and  not  having  done  so  it  was  held  invalid. 

The  Court  does  not  consider  it  the  duty  of  the  AtUyruey-G^utral  to  contend 
for  his  strict  rights  in  charity  iufoi*mations ;  in  cases  of  hardship  it  sanctions 
his  acting  with  forbearance  towards  the  parties;  and  will  postpone  its 
decision,  to  give  the  parties  an  opportunity  of  entering  into  an  arrangement 
with  the  Attorney-General . 

A  PIECE  of  copyhold  land  of  ten  acres,  without  the  walls  of  the 
city  of  Norwich,  was  held  by  trustees  for  the  poor  of  the  parish  of 
St.  Mary,  under  a  will  dated  in  1561,  which  described  it  as  ten  acres 
of  arable  land.  In  April,  1725,  the  trustees,  in  consideration  of  a 
yearly  rent-charge  of  6/.  and  551.  in  money,  agreed  to  surrender 
the  property  to  Matthew  Brettingham  and  his  heirs,  and  out  of  the 
61.  he  was  to  be  at  liberty  to  deduct  9s.  7d.,  which  was  a  yearly  rent^ 
due  to  the  lord  of  the  manor. 

The  property  was  conveyed,  and  the  551.  was  paid  and  invested,  and 
now  consisted  of  100{.  Consols  standing  in  the  names  of  the  trustees. 

This  information  was  filed  in  1835,  by  the  Attorney-General,  on 
the  certificate  of  the  charity  commissioners,  stating  the  present 
annual  value  of  the  property  to  be  about  lOOZ.  a  year,  insisting  that 
the  trustees  had  no  powers  to  alienate,  and  praying  a  reconveyance 
of  the  property  upon  the  trusts  of  the  charity. 

There  was  no  relator  named  in  the  information.  The  bill 
contained  a  statement,  **  that  it  was  generally  understood  in  the 
parish  that  the  land  so  devised,  before  it  was  sold,  was  unprofitable, 
uninclosed,  and  used  for  play  ground."    The  agreement  for  sale, 


HAM. 

[•92] 


VOL.  ui.]  1840.     CH.     8  BEAV.*  91—94.  47 

dated  the  6tb  of  April,  1725,  stated,  ''  that  by  this  agreement  the         A.-G. 

parish  made  a  considerable  improvement  of  this  charity,  *for  Mr.     bbettino- 

Brettingham  was  to  pay  SOZ.  over  and  above  the  6/.  per  annum, 

and  which  B0{.  the  trustees  agreed  to  have  applied  to  the  use  of 

the  poor  of  St.  Mary's,  in  the  same  manner  as  the  6^.  per  annum 

was  to  be  applied,  and  to  that  end  land  was  to  be  bought  and  settled 

accordingly." 

The  defendant,  who  had  become  entitled  to  the  property,  (being 
the  fifth  owner  in  succession  from  the  purchaser,)  stated  his  belief, 
that  the  ground  was  unprofitable  at  the  time  of  the  sale ;  that  the 
sale  was  beneficial  to  the  charity ;  that  large  sums  had  been  since 
expended ;  and  he  submitted  that  the  alienation  was  valid,  and  in 
case  of  being  compelled  to  resurrender,  he  claimed  to  be  allowed' 
the  monies  laid  out  in  permanent  improvements. 

The  witnesses  on  the  part  of  the  information  deposed,  that  the 
present  annual  value  of  the  property  was  about  1302. 

The  defendant's  witnesses  proved  that  the  buildings  erected  about 
the  year  1725  must  have  cost  1,388Z.,  and  that  the  money  expended 
in  buildings,  <&c.  since  1820,  amounted  to  750{. 

Mr.  Kinder sley  and  Mi\  Blunt  in  support  of  the  information 
[cited  Attorney-General  v.  Cross  (l),  Attorney-General  v.  Lord 
Hotliam  (2),  and  o*ther  cases]. 

Mr.  Pemberton,  Mr.  George  Turner,  and  Mr,  Bird,  contra,  [  93  ] 
after  commenting  on  the  harshness  of  this  proceeding,  in  which 
the  Attorney-General  .had  filed  an  information  without  a  relator 
responsible  for  costs,  to  set  aside  a  transaction  after  115  years' 
acquiescence,  and  suggesting  no  fraud,  but  relying  simply  on  the 
dry  principle  of  law,  proceeded  to  argue,  that  the  trustees  of  a 
charity  were  under  no  absolute  incapacity  which  prevented  them 
alienating  the  property,  if  under  the  circumstances  it  was  beneficial 
to  the  charity  [and  cited  Attorney-General  v.  Hungerford  (s),  Attorney- 
General  V.  Warren  (4),  Attorney -General  v.  Pembroke  Hall  (5)]. 

That  if  this  were  a  case  of  fraud  or  undervalue,  it  ought  to  be        [  94  ] 
alleged  and  proved  by  the  Attorney-General;  but  now,  after  a  lapse 
of  so  many  years,  when  the  witnesses  were  dead  and  the  evidence 
destroyed,  every  presumption  ought  to  be  made  in  favour  of  the 

(1)  17  R.  R.  121  (3  Mer.  540).        (4)  19  R.  R.  74  (2  Swanst.  302). 

(2)  24  R.  R.  21  (T.  &  R.  209).         (j)  2b  R.  R.  244  (2  Sim.  &  St.  441). 

(3)  37  R.  R.  145  (2  CI.  &  Fin.  357). 
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A.-G.         transaction,  especially  where  no  allegation  of  improvidence  was 
BBEn'iiio-    stated  on  the  information. 

HAH. 

Mr.  Jeremy,  for  the  trustees. 

The  Master  of  the  Bolls,  without  hearing  a  reply,  observed : 

I  am  of  opinion  that  this  transaction  cannot  stand.  I  think  this 
a  hard  case,  and  that  a  discretion  on  the  part  of  the  public  might 
well  have  been  exercised  by  abstaining  from  prosecuting  it,  but 
being  brought  before  the  Court,  it  must  be  dealt  with  strictly  upon 
the  law  and  the  facts  as  they  appear. 

[  i*"  ]  This  being  an  absolute  alienation  of  charity  property  in  con- 

sideration of  a  perpetual  rent-charge  and  a  sum  of  30L,  I  think 
it  is  incumbent  upon  those  who  claim  the  benefit  of  that  alienation 
to  show  that  it  was  beneficial  to  the  charity.  That  has  not  been 
done  on  the  present  occasion,  it  is  difficult  even  to  presume  it,  yet 
without  that  presumption  it  is  impossible  to  sustain  the  transaction. 
Considering,  therefore,  that  it  cannot  be  supported,  it  is  a  matter 
of  difficulty  to  determine  what  relief  is  to  be  given.  It  would,  I 
think,  be  better  to  leave  the  matter  for  the  present  for  the  con- 
sideration of  the  Attorney-General;  the  case  is  a  very  hard  one, 
and  the  Attofmey-General  will  exercise  a  very  sound  discretion  by 
treating  with  the  parties  leniently,  or,  if  I  may  say  so,  liberally. 
If,  however,  he  thinks  fit  to  call  upon  the  Court  to  act  according  to 
the  strict  rules  of  law,  the  Court,  whatever  regret  it  may  feel,  must 
do  so ;  but  I  cannot  help  saying  that  it  is  much  better  in  this  case, 
as  in  a  case  before  Lord  Eldon,  to  leave  the  consideration  of  this 
matter  for  some  time,  at  least,  in  the  bands  of  the  Attorney - 
General.  I  ought  to  state,  in  consequence  of  something  that  has 
passed  during  the  argument,  that  I  do  not  think  it  is  the  duty  of 
the  Attorney-General  in  all  cases  to  contend  strictly  for  the  rights 
which  the  law  may  give  him ;  I  found  my  opinion,  on  reasons 
which  appear  to  me  to  be  quite  consistent  with  general  policy; 
and,  if  example  were  wanting,  I  have  that  of  Lord  Eldon,  in  The 
Attorney-General  v.  The  Corporation  of  Exeter  (i),  who  referred  it  to 
the  Attorney-General  of  the  day  to  consider  whether  it  would  be 
proper  for  the  charity  to  accept  a  less  sum  than  was  found  to  be 
due  to  it.  Lord  Eldon,  in  that  case,  did  not  receive  from  the 
Attorney-General  an  answer  that  it  was  no  part  of  his  business  to 

[  '96  ]       relieve  the  Court  from  its  perplexity,  *but  the  Attornry-GnirraJ  took 

(1)  26  B.  B.  2  (2  Bius.  370). 
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the  matter  into  his  consideration,  and  made  his  rex)ort,  which  was 
afterwards  confirmed  and  acted  on  by  the  Lord  Chancellor. 

I  should  state,  that  I  have  never  received  an  answer  of  that 
description  from  any  Attorney-General;  and  I  hope  that  every 
Attorney-General  whilst  he  acts  in  the  vigorous  discharge  of  his 
daty  to  redress  breaches  of  charitable  trusts,  will  consider  it  to  be 
his  duty  to  act  considerately  and  with  forbearance  in  all  proper 
cases.  The  law  arms  him  with  great  power,  and  enables  him  to 
bring  parties  before  the  Court  without  the  peril  of  costs.  That 
power  is  intended  for  the  benefit  of  the  public,  and  ought  to  be 
used,  as  it  generally  is,  with  forbearance,  and  without  oppression 
to  individuals. 


A..G. 

BllETT  ING- 
HAM. 


The  cause  was  ordered  to  stand  over  to  enable  the  Attorney- 
General  to  take  the  case  into  his  favourable  consideration. 


BASTIN  V.  WATTS  (1). 

(3  Beav.  97—102;  S.  C.  4  Jur.  791.) 

A  testator  devised  a  copyhold  estate  to  trustees,  in  trust  to  pay  the  rents 
to  his  wife  until  bis  youngest  child  attained  twenty-one,  she  maintaining 
his  children  until  that  event ;  and  when  and  as  soon  as  that  event  should 
happen,  upon  trust  to  pay  one  fifth  of  the  rents  to  his  wife  for  life.  He 
then  gave  the  remaining  four  fifths  separately  to  his  four  daughters, 
vomtTtatim,  for  life,  with  remainder  to  their  respective  children ;  and  it  was 
his  will  that  if  any  of  his  children  should  die  without  issue  that  the  share 
of  her  so  dying  should  go  to  the  children  of  such  of  his  daughters  as 
should  leave  issue;  but  in  case  all  his  daughters  should  die  without 
leaving  lawful  issue,  then  he  devised  all  his  said  real  and  personal  estate 
unto  his  brothers  and  sisters;  he  subsequently  devised  the  one  fifth  given 
to  the  wife  for  life  in  a  similar  maoner.  A.,  one  of  the  daughters,  died 
without  issue  before  the  youngest  attained  twenty-one:  Held,  that  the 
shares  vested  on  the  youngest  attaining  twenty-one ;  that  the  gift  over  was 
only  of  vested  shares,  and  therefore  that  there  was  an  intestacy  as  to  the 
one  fifth  intended  for  A. 

William  Bastin,  the  testator,  by  his  will,  dated  in  1818,  devised 
and  bequeathed  to  trustees  his  five  copyhold  messuages,  &c.  in 
Cheltenham,  and  all  other  his  real  and  personal  estate,  upon  trust 
to  pay  the  rents  and  profits  unto  his  wife,  Sarah  Bastin,  until  his 
youngest  child  should  attain  the  age  of  twenty-one  years,  (provided 
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(1)  A  questionable  decision,  since 
the  children's  shares  might  have 
been  treated  as  vested  by  the  rule  in 
BartuioH*»  case,  3  Go.  Bep.  19  a,  but 

B.B. — ^VOL.  LII. 


defeasible  on  death  without  issue  sub- 
ject to  a  chattel  interest  on  the  mother 
during  the  minority  of  the  yoimgest 
child.— O.  A.  S. 
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Bastin       she  continued  his  widow,)  she  maintaining,  &c.,  his  four  children  ; 


V. 


Watts.  but  in  case  his  w4fe  should  die  or  marry  again  before  his  youngest 
child  attained  twenty-one,  then  he  directed  his  trustees  to  apply  such 
rents  and  profits  towards  the  support,  &c.,  of  his  children  "  until 
his  youngest  child  should  attain  the  age  of  twenty-one  years ;  and 
when  and  as  soon  as  that  event  should  happen,"  the  testator 
directed  that  his  trustees,  &c.,  ''should  divide  his  said  real  and 
personal  estate  into  five  equal  shares  and  proportions,  and  that  his 
said  trustees  should  stand  possessed  thereof,  upon  trust  to  pay  the 
rents,  issues,  and  profits  of  one  fifth  part  thereof  unto  his  said  wife, 
Sarah  Bastin,  and  her  assigns  for  her  life,  or  so  long  thereof  as  she 
should  continue  his  widow,"  which  he  directed  should  be  made  up 
1001.  a  year.  And  if  she  married  again  he  revoked  the  devise  in 
her  favour,  and  in  lieu  gave  her  an  annuity  of  801.  And  he 
[  ♦98  ]  "  further  directed  that  as  to  one  other  equal  *fifth  part  of  all  his 
said  real  and  personal  est^ate,  his  said  trustees  should  pay  the 
rents,  issues,  and  profits  thereof  unto  his  daughter,  Mary  Ann 
Bastin,  and  her  assigns  for  life,  and  after  her  decease  upon  trust  to 
convey  such  share  unto  all  and  every  the  child  or  children  of 
Mary  Ann  Bastin;  to  hold  to  her,  him,  or  them,  their  heirs, 
executors,  administrators,  and  assigns  as  tenants  in  common;  "  and 
he  gave  in  similar  terms  another  one  fifth  to  his  daughter  Emily 
for  life,  with  remainder  to  her  children ;  and  a  third  one  fifth  to 
his  daughter  Charlotte  for  life,  with  remainder  to  her  children  ; 
and  the  remaining  one  fifth  the  said  testator  directed  should  be 
paid  to  his  daughter  Juliana  Bastin,  under  the  same  provisions, 
limitations,  and  restrictions ;  and  the  testator  directed  the  shares 
to  his  daughters  should  be  for  their  separate' use. 

"  Provided  and  the  testator's  will  was,  that  in  case  any  or  either 
of  his  said  children  should  die  without  issue,  that  the  share  or 
shares  of  her  or  them  so  dying  should  go  and  belong  to  all  and 
every  the  child  and  children  of  such  of  his  said  daughters  as 
should  happen  to  leave  issue,  his,  her,  and  their  heirs  and  assigns 
as  tenants  in  common  ;  but  in  case  all  his  said  children  should  die 
without  leaving  lawful  issue,  then  the  said  testator  devised  and 
bequeathed  his  said  real  and  personal  estate  unto  his  brother  and 
two  sisters,  to  hold  to  them,  their  heirs,  executors,  administrators, 
and  assigns  as  tenants  in  common." 

And  from  and  after  the  decease  of  Sarah  Bastin,  the  testator 
directed  "  that  his  trustees  should  stand  possessed  of  the  said  fifth 
part,  or  share  of  his  said  real  and  personal  estate,  the  rents,  issues. 
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and  profits  whereof  were  therein  before  given  to  Sarah  Bastin  for       iustin 
her  life,  upon  trust  to  pay  and  apply  the  rents,  issues,  and  *profits       watts. 
thereof  between  his  said  daughters  in  equal  shares  in   manner       [  *99  j 
aforesaid,  and  to  convey  and  assure  the  same  unto  and  between  all 
the  children  of  the  said  testator's  said  daughters,  their  heirs  or 
assigns  as  tenants  in  common,  or  in  default  of  issue  to  the  said 
testator's  brother  and  sisters  in  such  and  the  same  manner,  and 
to  the  same  uses,  intents,  and  purposes  as  were  thereinbefore 
expressed  with  regard  to  the  said  four  shares  thereinbefore  devised." 

The  testator  died  shortly  after,  leaving  his  widow  and  four 
daughters  surviving  him. 

In  1829  the  testator's  daughter  Juliana  died  an  infant  without 
issue,  and  on  the  24th  of  May,  1837,  Emily  the  youngest  surviving 
daughter  attained  twenty-one.  Neither  of  the  surviving  daughters 
had  any  issue. 

The  only  remaining  property  of  the  testator  consisted  of  the 
copyhold  houses  in  Cheltenham,  the  rents  of  the  one  fifth  part 
whereof,  originally  intended  for  the  testator's  daughter  Juliana, 
had  been  carried  to  a  separate  account  until  the  determination  of 
the  rights  of  the  parties  thereto  under  the  above  circumstances.  A 
supplemental  bill  was  filed  for  determining  that  point,  and  it  now 
came  on  for  hearing. 

Mr.  Pemberton  and  Mr,  Koe,  for  the  surviving  daughters 
contended,  that  the  gift  to  Juliana  did  not  vest  until  the  youngest 
attained  twenty-one,  and  that  having  died  before  that  period,  she 
had  acquired  no  vested  interest ;  so  that  even  her  children  (if  she 
had  had  any)  could  not  have  taken.  That  the  gift  over,  being  of 
the  vested  share  only  to  which  the  daughter  Juliana  at  her  *death  [  *ioo  ] 
might  be  entitled,  had  failed  by  the  death  of  Juliana  during  the 
minority  of  Emily ;  that  there  was  consequently  an  intestacy  as  to 
the  one  fifth  intended  for  Juliana. 

Mr.  Kindersley  and  Mr.  Blower,  for  the  heir  of  one  of  the 
deceased  sisters  of  the  testator ;  and 

Mr.  G.  Turner  and  Mr.  James  Campbell,  for  a  surviving 
brother  and  sister  of  the  testator,  admitted  that  nothing  vested  in 
Juliana ;  but  they  contended,  that  the  gift  over  was  of  the  share 
intended  for  her ;  that  the  ultimate  gift  to  the  brother  and  sisters 
was  expressed  to  be  "  of  my  said  real  and  personal  estate,"  which 
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Bastin       was  a  residuary  gift,  and  not  a  gift  of  the  particular  contingent 
WATxa       shares  previously  given  to  the  daughters,  and  that  this  showed 
clearly  the  meaning  of  the  testator  in  the  previous  gifts  over. 

That  the  gift  over  to  the  brother  and  sisters  was  not  too  remote, 
and  that  they  would  be  entitled  in  the  event  of  the  other  daughters 
dying  without  children.  They  insisted,  that  until  the  one  fifth 
vested,  the  rents  of  that  share  of  the  estate  ought  to  be  accumu- 
lated so  long  as  the  law  allowed,  and  that  the  accumulated  fund 
arising  from  the  mesne  profits  would  belong  to  those  ultimately 
found  entitled  to  Juliana's  share ;  'they  cited  Generyv,  Fitzgerald  (i), 
and  earlier  cases] . 

Mr.  Pemberton,  in  reply  : 

The  subsequent  gift  over  of  the  wife's  one  fifth,  shows  that  the 
[  'loi  ]       prior  gift  over  to  *the  brother  and  sisters  was  not  of  a  residue,  but 
of  the  particular  vested  shares. 

The  Master  op  the  Rolls  : 

It  appears  to  me,  that  upon  the  true  construction  of  this  will,  the 
brothers  and  sisters  are  entitled  only  to  such  shares  as  had  become 
previously  vested  in  the  wife  and  children.  I  apprehend  that  this 
testator  never  contemplated  the  event  of  any  child  dying  before  the 
youngest  attained  twenty-one ;  and  in  that  respect  he  seems  to 
have  made  a  very  absurd  disposition  of  his  property.  He  gave  the 
whole  of  his  property  to  trustees  upon  trust,  to  pay  the  income  to 
the  wafe  until  the  majority  of  his  youngest  child,  for  the  support 
of  herself  and  her  children.  When  the  youngest  attained  twenty- 
one,  then  there  is  a  distinct  gift  in  five  equal  parts,  one  to  the  wife, 
and  the  other  to  each  of  the  four  children ;  and  there  are  remain- 
ders over  as  to  the  shares  which  were  given  to  the  children,  and 
which  were  to  vest  in  the  children  when  the  youngest  attained 
twenty-one.  He  proceeds  then  to  consider  certain  events  which 
might  happen :  that  some  of  his  children  might  die  without  leaving 
issue,  in  which  case  he  gives  their  shares,  that  is  the  shares 
previously  vested,  to  the  children  of  the  other  daughters.  This, 
which  is  certainly  a  very  singular  provision,  was  a  gift  over  of 
those  shares  only  which  had  vested  in  his  daughter.  It  was 
admitted  in  the  argument,  that  no  share  vested  in  his  daughter 
Juliana,  and  without  relying  upon  that  admission,  it  appears  to  me 
that  this  is  the  true  construction  of  this  will ;  and  then  comes  the 
(1)  23  E.  R.  121  (Jacob,  468). 
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gift  over  to  the  brothers  and  sisters,  in  the  very  same  clause,  and 
ill  the  very  same  sentence,  in  which  he  has  been  giving  over  those 
shares  only  which  had  become  vested  in  the  children.  That  this 
is  not  a  general  residuary  clause  applied  to  the  *  whole  estate,  is 
perfectly  manifest ;  because  it  applies  only  to  the  shares  of  the 
children,  and  not  to  that  of  the  wife,  and  the  testator  seems  so 
conscioas  of  it,  that  he  proceeds  immediately  to  dispose,  separately 
from  the  others,  of  that  share  which  he  had  previously  given  to  the 
wife.  This,  therefore,  is  not  that  general  and  universal  gift  which 
is  required  for  the  purposes  of  the  argument.  I  think  the  real 
effect  of  the  will  is,  to  give  over  to  these  parties  those  shares  which 
were  previously  vested,  and  no  other;  there  is,  therefore,  an 
intestacy  as  to  the  share  in  question. 


Bastin 
Watts. 


[  •102  ] 


BUNNY  V.  BTJNNY(I). 

13  Beav.  109—113;  S.  C.  9  L.  J.  (K.  S.)  Ch.  335;  4  Jur.  716.) 

By  her  will  a  testatrix  gave  legacies  of  200Z.  each  to  the  seven  children  of 
J.  B.  B.,  and  also  other  interests.  By  her  first  codicil  she  revoked  the 
legacies  of  200/.  to  the  children  of  J.  B.  B.,  and  all  other  legacies  given  by 
the  will,  and  in  lieu  gave  legacies  of  200/.  each  to  Samuel  and  four  other 
children  of  J.  B.  B.  by  name.  By  her  second  codicil  she  cancelled  all 
legacies  left  in  her  will  to  J.  B.  B.'s  children,  and  by  a  third  codicil  she 
revoked  the  legacy  of  200/.  by  a  previous  codicil  to  her  will  given  to  Samuel : 
lield,  that  the  legacies  of  200/.  each,  given  to  the  other  four  children  by  the 
first  codicil  were  not  revoked. 

The  question  in  this  case  was,  whether  certain  legacies  of  200/. 
each,  given  by  the  first  codicil  to  the  will  of  the  testatrix,  were  or 
were  not  revoked. 

On  the  20th  of  November,  1824,  the  testatrix  made  her  will, 
which  was  prepared  in  a  formal  manner,  commencing,  **  this  is  the 
last  will,"  «&c.,  and  she  thereby,  amongst  other  legacies,  gave  as 
follows :  "1  give  to  the  seven  children  of  my  said  cousin  Joseph 
Blandy  Bunny  a  legacy  of  200Z.  each."  She  also  thereby  gave  to  each 
of  such  children  as  should  be  living  at  her  death,  a  reversionary 
interest  in  a  sum  of  1,750/. 

On  the  15th  of  August,  1885,  she  made  a  codicil  to  her  will, 
which  was  also  prepared  in  a  formal  manner,  commencing  with 
the  words,  "This  is  a  codicil  *to  my  will"  dated  the  10th 
November,  1824,  and  it  contained  this  passage  :  *'*  I  revoke  the 
l»*j»acy   of  200/.   each  to  the  children  of  my  late  cousin,  Joseph 

(1)  Farrtr  v.  -SY.  Cathtnm'6  CoUtye  (1873)  L.  R.  16  Eq.  19,  42  L.  J.  Ch.  809. 
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Bunny  Blandy  Bunny,  and  all  and  every  other  legacy,  benefit  or  bequest, 
BuKNT.  given  to  them  or  any  of  them  under  my  said  will,  and  in  lieu 
thereof,  I  give  only  the  legacy  of  200Z.  each  to  Samuel  Bunny, 
Joseph  Bunny,  Martha  Bunny,  Elizabeth  Bunny,  and  Anna 
Bunny,  five  of  the  children  of  my  said  cousin  Joseph  Blandy 
Bunny/' 

On  the  18th  of  August,  1836,  the  testatrix  wrote  on  a  small  piece 
of  paper  the  following  memorandum,  which  was  proved  as  a 
testamentary  paper :  '*  I  cancel  all  the  legacies  I  have  left  on 
my  (1)  will  to  my  late  cousin  Joseph  Blandy  Bunny's  children. 

"  A.  Bunny,  August,  1836." 

On  the  21st  of  December,  1886,  she  made  another  formal  codicil, 
commencing,  ''  This  is  a  further  codicil  to  the  last  wdll  and  testa- 
ment of  me,"  &c.,  which  bears  date  the  20th  November,  1824,  and 
which  contained  the  following  passage :  "I  revoke  the  legacy  of 
200L  by  a  previous  codicil  to  my  said  will,  given  to  Samuel  Bunny, 
the  eldest  son  of  my  late  cousin,  Joseph  Blandy  Bunny."  She 
thereby  also  gave  other  legacies,  and  declared  it  to  be  a  further 
codicil  to  her  said  will,  and  to  be  deemed  and  taken  as  part 
thereof. 

Joseph,  Martha,  Elizabeth,  and  Anna  Bunny,  by  this  bill  claimed 
the  legacies  of  200/.  each  given  by  the  first  codicil  of  the  15th  of 
August,  1835,  and  the  question  was,  whether,  on  the  context  of  the 
testamentary  papers,  these  legacies  had  or  had  not  been  revoked. 

[  111  ]  Mr.  PeviherUm  and  Mr.  John  Baily,  for  the  plaintiflfs  : 

*  *  Even  if  the  second  codicil  revoked  the  legacies  given  by 
the  first,  the  third  codicil  would  operate  as  a  restitution  of  them. 
A  construction  must  be  put  on  these  instruments  which  will  make 
the  whole  consistent ;  that  can  only  be  done  by  holding  that  the 
plaintiflfs  are  entitled,  which  construction  is  clearly  in  accordance 
with  the  intention  of  the  testatrix:  [Hearle  v.  Hicks  (2),  Miles  v. 
Clark  (3)]. 

[  112  ]  ;i/;-.  Tinnei/  and  Mr.  Piijijoity  contra ,  contended  that  at  the  time 

of  making  the  second  codicil,  the  original  will  and  the  first  codicil 

together  formed  the  will  of  the  testatrix,  for  all  codicils  form  part  of 

a  will:  Crosbie  v.  MacDoual  (4),  so  that  by  the  second  codicil  the 

(1)  It   was  argued  that  this  woi-d  (2)  36  B.  B.  1  (8  Bing.  480). 

in   the  original  was  *'auy,"  and  not  (3)  44  B.  B.  32  (1  Keen,  92). 

"my."  "  (4)  4  B.  B.  301  (4  Ves.  610). 
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testatrix,  in  cancelling  all  the  legacies  she  had  left  in  her  will  to  the       Bunny 
children  of  Joseph  Blandy  Bunny  revoked  the  gifts  both  in  the  will       bdnny. 
and   in   the   first  codicil :    [Skerratt  v.   Oakley  (i)] .     That  there 
was   no    greater  inconsistency    in   the   testatrix    twice    revoking 
the  legacies  to   Samuel,   than   there  would  be  in  adopting  the 
plaintiff's  construction,  *which  assumed  that  she  had  twice  revoked       [  'HS  ] 
the  legacies  of  2002.  given  by  the  will,  namely,  by  the  first  and 
third  codicils. 

Mr.  Pemberton,  in  reply. 

Thb  Master  op  the  Rolls: 

It  appears  to  me  that  the  plaintiffs  are  entitled.  The  testatrix 
commences  her  will  and  the  first  and  third  codicils  with  formal 
words;  she  terms  the  first  "her  will,"  and  the  two  others  **a 
codicil  to  her  will,"  and  "  a  further  codicil  to  her  will,  bearing  date 
the  20th  of  November,  1824 ; "  and  the  principal  question  is,  what  the 
testatrix  means  by  the  word  "will,"  when  used  in  the  second 
codicil.  She  must  mean  either  her  will  or  her  will  and  codicil 
taken  together ;  if  she  meant  the  former,  she  was  doing  what  was 
unnecessary  ;  as  the  legacies  by  the  will  had  already  been  revoked ; 
and  if  she  meant  her  will  and  codicil,  then  it  is  not  easy  to  account 
for  the  subsequent  revocation  of  a  supposed  existing  gift  to  Samuel. 
In  this  state  of  inconsistency,  by  far  the  most  reasonable  hypothesis 
is,  that  she  was  desirous  of  having  it  clearly  known  that  she  had 
revoked  the  bequests  of  200/.  each  given  by  her  will,  and  that  in  the 
absence  of  advice,  she  wrote  the  paper,  which  was  a  short  repetition 
of  what  she  had  already  done ;  any  doubt  seems  removed  by  the 
subsequent  codicil,  when  she  appears  to  have  had  advice :  no  longer 
relying  on  her  recollection,  and  having  the  assistance  of  a  profes- 
sional person,  she  revokes  the  legacies  of  200Z.  by  a  previous  codicil 
given  to  Samuel.  It  is  manifest  that  she  and  the  person  who  was 
advising  her  then  considered  that  Samuel,  and  consequently  the 
plaintiffs  also,  had  at  that  time  legacies  left  by  the  previous  testa- 
mentary papers.  I  am  of  opinion,  therefore,  that  the  plaintiffs  are 
entitled,  and  must  decree  accordingly. 

Decree  for  the  plaintiffs. 

(1)  4  R.  B.  504  (7  T.  R  492). 
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1840.  The  DURHAM  and  SUNDERLAND  RAILWAY 

Jvly  18,  22. 

—  COMPANY  V.  WAWK 

Ridh  (hurt.  ^^^   119-123 ;  S.  C.  4  Jur.  764.) 

Lord 

Lanodalr,  The  0001^  will  restrain  one  tenant  in  oommon  from  the  wilful  destruction 

•  of  the  common  property ;  but  where  a  railroad  company  had  obtained  a 

L  ^^^  J  lease  from  five  out  of  six  tenants  in  common,  and  had,  contraiy  to  the 

wishes  of  the  remaining  tenant  in  common,  constructed  a  railroad  on  the 

proi)erty,  which,  at  law,  had  been  held  to  be  an  ouster,  the  Court  refused 

to  interfere  by  injunction  to  prevent  the  dissenting  tenant  in  common 

removing  the  i-ails,  &c.,  though  the  rent  agreed  to  be  paid  by  the  Company 

was  three  times  the  former  rent. 

The  defendant  Mr.  Wawn  was  tenant  by  the  curtesy  with 
remainder  to  his  infant  son  of  one  undivided  sixth  part  of  two 
messuages,  and  two  quays  or  wharfs  adjoining  thereto,  situate  in 
Sunderland ;  the  remaining  five  sixths  being  vested  in  other  persons. 
This  property  was  let  at  an  annual  rent  of  80Z.  The  plaintiflFs 
[  '120  ]  being,  in  1885,  desirous  of  obtaining  this  property  *for  the  purposes 
of  their  railway,  agreed  with  the  other  tenants  in  common  for  a 
lease  of  it  for  ninety-nine  years  at  th^  old  rent,  until  the  railway 
had  commenced  its  operations,  and  thenceforward  at  a  rent  of  90L 
a  year.  A  lease  had  been  prepared  by  which  the  several  tenants  in 
common  purported  to  grant  the  property  to  the  Company  on  the 
above  terms,  with  liberty  to  pull  down  the  houses  and  to  erect 
works  and  machinery,  and  the  Company  covenanted  at  the  expira- 
tion of  the  lease  to  replace  the  property  in  its  former  condition. 
This  lease,  dated  the  1st  of  July,  1835,  was  executed  by  the  other 
tenants  in  common,  but  the  defendant  refused  to  execute  it,  alleging 
that  he  had  entered  into  no  agreement  to  grant  a  lease. 

In  August,  1835,  the  Company  nevertheless  entered  into 
possession,  and  pulled  down  the  houses,  and  erected  the  railway, 
works,  &c.  on  the  site  at  some  considerable  expense.  A  lengthened 
correspondence  took  place  between  the  Company  and  Mr.  Wawn  as 
to  his  concurring  in  the  lease,  but  which  it  is  unnecessary  to  set 
forth.  In  December,  1835,  Mr.  Wawn  gave  notice  of  his  intention 
to  bring  an  action  against  the  Company,  and  he  accordingly  brought 
an  action  of  ejectment  to  recover  possession,  but  was  defeated  by 
an  outstanding  term  set  up  by  the  Company.  He  afterwards 
brought  a  second  action  and  recovered  (1).  On  the  11th  of  May, 
1840,  the  defendant  caused  a  writ  of  possession  for  one  sixth  of 
the  property  to  be  issued  ;  and  on  the  29th  of  June  the  Company 

(1)  5  M.  &  \y.  o64. 
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filed  this  bill  against  Mr.  Wawn  and  the  other  tenants  in  common,  The 

Stating  the  above  facts,  and  that  from  information  they  had  received,  and 

they  believed  that  the  defendant  Wawn  would,  on  being  put  into  ^^^^^^y^ 
possession  of  his  one  sixth,  pull  down  the  buildings,  &c.  *erected      Company 
by  the  Company,  and  pull  up  the  railway  by  violence ;  and  unless        Wawn. 
prevent-ed  by  injunction  would  take  such  proceedings  as  would  in       L     ^i  j 
all  probability  lead  to  a  breach  of  the  peace ;  the  bill  prayed  for  an 
injunction. 

On  the  dOth  of  June,  the  Master  of  the  Bolls,  for  the  purpose 
of  preventing  any  damage  until  the  question  could  be  discussed, 
granted  an  injunction  ex  parte,  restraining  the  defendant  from 
damaging  the  buildings  and  railway. 

The  defendant  now  moved  to  dissolve  the  injunction. 

Mr.  Bethell  and  Mr.  ILire,  in  support  of  the  motion,  contended, 
that  an  injunction  to  stay  waste  had  in  no  case  been  granted  on  the 
application  of  one  tenant  in  common  against  another ;  that  such 
was  the  distinct  opinion  of  Lord  Eldon  in  Hole  v.  Thomas  (i),  [and 
in  Twort  v.  Twort  (2)].  That  there  had  been  no  acquiescence  on  the  [  122  ] 
part  of  the  defendant,  who  had  all  along  repudiated  the  agreement 
of  the  other  tenants  in  common. 

Mr.  Pemberton  and  Mr.  EldertoUy  contra ,  contended  that,  although 
a  tenant  in  common  had  an  unquestionable  right  of  using  property 
in  a  beneficial  manner  for  himself,  still  he  had  no  right  so  to  deal 
with  it  as  to  destroy  the  profitable  enjoyment  of  it  by  the  other 
tenants  in  common ;  that  here  it  was  evidently  most  beneficial  to 
all  parties  to  lease  the  property  at  a  triple  rent,  and  that  a  mere 
tenant  for  life  of  one  sixth  could  not  be  allowed  to  prevent  the  other 
parties  interested  in  the  property  from  enjoying  that  benefit.  That 
to  take  up  the  rail  would  be  a  mere  wilful  destruction  of  the 
property,  and  in  the  cases  cited  the  Court  admitted  than  an 
in j miction  would  be  granted  between  tenants  in  common  ''in  a 
case  of  malicious  destruction  "  (3).     *     *     ♦ 

Mr.  Bethell,  in  reply.     ♦     *     * 

The  Master  of  the  Bolls  :  juh/  22. 

I  have  read  the  papers  in  this  case,  and  am  of  opinion  that  the        [  123  j 
injunction  cannot  be  sustained.     There  are  two  grounds  on  which 

U)  6  R.  E.  195  (7  Yes.  589).  (.J)  (J  K.  R.  190  (7  AVs.  590). 

(2)  10  R.  R.  141  (16  Yes.  128). 
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[B.B. 


Wawn. 


Thb         it  has  been   put    by  the   plaintiffs;    namely,   acquiescence,   and 

AND        secondly,  that  the  circumstances  are  such  as  to  amount  to  wilful 

^^^TLWAY^  destruction  of  the  common  property.     It  cannot  be  sustained  on 

Company      the  first  ground,  for  it  appears  that  the  defendant  throughout  has 

kept  the  Company  at  arm*s  length.    On  the  second  point,  that  it 

involves  the  destruction  of  the  property,  two  cases  have  been  stated 

which  are  material  as  showing  this,  that  if  property  be  held  by 

tenants  in  common,  and  enjoyed  in  conformity  with  their  common 

rights,  and  one  makes  wilful  destruction  of  the  common  property, 

he  will  be  restrained  by  the  Court.     This  state  of  things  does  not 

exist :  the  state  of  things  which  now  exists  was  brought  about  by 

the  plaintiffs,  in  defiance  of  the  legal  rights  of  the  defendant.     This, 

therefore,  does  not  appear  to  me  to  come  within  the  principle  of  the 

cases  cited,  and  the  injunction  must  be  dissolved  with  costs. 

The  plaintiffs  appealed  to  the  Lord  Chancellor,  but,  after  the 
hearing,  the  case  was  compromised. 


1840. 
July  2,  n. 

RolU  Court, 

Lord 

Lanodale, 

M.R. 

[124] 


GRAHAM   V.   OLIVER  (1). 

(SBeav.  124—130.) 

A  party,  acting  as  the  absolute  owner,  contracted  to  sell  property.  He 
was  the  absolute  owner  of  part,  and  as  to  the  other  part  he  was  tenant  for 
life,  with  a  power  of  sale,  at  his  request  and  by  his  direction,  vested  in 
trustees.  Upon  a  bill  by  the  purchaser  for  a  specific  performance,  an 
enquiry  was  directed  "whether  the  defendant  could  make  a  good  title,  or 
cotdd,  by  application  to  the  trustees,  procure  a  good  title  to  be  made." 

This  was  a  bill  for  specific  performance,  filed  by  William  Graham 
against  John  Oliver. 

In  1888,  the  defendant  Oliver,  acting  as  the  owner,  entered  into 
an  agreement  for  the  sale  to  the  plaintiff  of  about  ninety-three  acres 
of  freehold  land,  some  leaseholds,  and  two  leasehold  cottages  for 
the  sum  of  5,500/.  The  defendant  having  refused  to  perform  his 
contract,  the  plaintiff  filed  this  bill,  praying  a  specific  performance 
of  the  agreement,  upon  the  defendant  making  a  good  title ;  or  if  he 
should  not  be  able  to  make  a  good  title  to  the  whole,  then  for  a 
specific  performance  as  to  that  to  which  he  could  make  a  good 
title,  with  a  reasonable  abatement  from  the  purchase  money. 

According  to  the  answer,  it  appeared  that  the  defendant  was 
absolutely  entitled  to  the  leaseholds  ;  that  the  cottages  belonged  to 
his  mother,  who  had  verbally  promised  to  make  him  a  present  of 

(1)  ToUou  V.  iihmrd  (1876)  5  Ch.  Uiv.  19,  46  L.  J.  Ch.  615,  36  L.  T.  756. 
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them ;  and  as  to  the  freeholds,  that  on  his  marriage  they  had  been      Graham 
settled  on  the  defendant  for  life,  or  until  bankruptcy,  &c.,  with       Oliver. 
remainder  to  his  wife  for  her  separate  use,  with  remainder  to  the 
children  of  the  marriage  (which  last  limitations  had  failed  by  the 
death  of  his  wife  without  issue),  with   remainder  over  to  other 
persons  ;  and  it  was  declared  that  it  should  be  lawful  for  the  trustees 
of  the  *8ettlement,  "  at  the  request  and  by  the  direction  of  the       [  •125  ] 
defendant  during  his  life,"  to  be  testified  by  some  writing,  to  sell  the 
property  at  such  price  as  to  the  trustees  should  seem  reasonable. 

The  defendant  resisted  the  performance  of  the  agreement  on  the 
following  grounds :  first,  he  insisted  that  the  memorandum  was  a 
proposal  only,  and  not  a  concluded  agreement ;  secondly,  he  alleged 
that  the  word  "  cottages "  had  been  struck  out  of  the  agreement 
before  he  executed  it,  and  that  therefore  there  was  no  existing 
contract  as  to  them ;  thirdly,  that  the  agreement  had  been  unfairly 
obtained  at  an  undervalue ;  and,  fourthly,  he  insisted  that  he  could 
not  make  a  good  title  to  the  freehold,  having  no  power  to  compel 
the  trustees  to  execute  the  power  of  sale,  and  that  he  was  wholly 
unable  to  complete  the  contract  as  to  the  cottages. 

Mr.  Pemberton,  Mr,  G.  Turner,  and  Mr.  (Jr.  Ilusaell,  for  the 
plaintiff,  after  combating  the  first  three  objections  to  a  specific 
performance,  depending  on  facts  which  it  is  not  necessary  to  set 
out,  argued,  that  the  contract  being  valid,  the  plaintiff  was  entitled 
to  a  specific  performance,  either  as  to  the  whole,  or  as  to  such  part 
as  the  defendant  was  able  to  make  a  good  title  to,  and  that  this  was 
a  case  for  a  partial  performance  with  a  compensation.  [Thomas  v. 
Derituf  (i),  M(yrtl}vk  v.  BuUer  (2),  Hill  v.  Ihtckln/  (3).  They  asked 
for  a  reference  as  to  title.] 

Mr.  Kimlvrsley  and  Mr.  S.  Sharpe,  for  the  defendant :  [  126  ] 

•  *  SuflScient  doubt  has  been  thrown  op  the  transaction  to 
induce  the  Court  to  withhold  its  intervention,  especially  in  a  case 
where  the  rights  of  persons  not  parties  to  the  cause  are  deeply 
concerned.  *  *  The  settled  and  unsettled  property  has  been 
sold  for  one  gross  sum  ;  this  was  improvident  as  regards  the  settled 
property,  as  the  respective  values  cannot  be  clearly  and  satisfactorily 
ascertained,  and  the  prices  severed. 
As  to  a  partial  performance,  the  case  cited  of  Thomas  v.  Deiimi 

(1)  44  E.  R.  lo8  (1  Keen,  729).  (3)  11  l\,  11.  109  (17  Yes.  394). 

K'l)  7  R.  R.  417  (10  Yes.  31(5). 
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Graham  negatives  the  right  of  the  plaintiff  to  have  a  ^conveyance  of  the 
Oliver.  ^^^^  estate,  and  here  there  is  no  alternative  prayer,  as  there  was  in 
[  ♦127  ]      that  case. 

Mr.  George  Turner,  in  reply.     *     *     * 

The  Master  op  the  Eolls  : 

This  bill,  for  the  specific  performance  of  an  agreement  or 
contract,  is  certainly  filed  under  very  unfortunate  and  very  peculiar 
circumstances. 

The  defendant  being  entitled  to  part  of  the  property  as  tenant  for 
life,  and  as  to  other  part  being  absolutely  entitled,  and  with  regard 
to  the  remainder,  it  being  very  doubtful  whether  he  had  any  title 
at  all,  enters  into  a  contract  to  sell  the  whole  property  to  the 
plaintiff,  as  if  it  was  his  own.  Being  called  upon  to  perform  the 
agreement,  he  first  of  all  disputes  the  validity  of  the  contract.  I 
am  of  opinion,  however,  upon  the  evidence,  that  the  contract  is 
binding  upon  the  defendant,  and  that  there  is  no  reason  whatever 
for  saying  that  it  was  unfairly  obtained.  The  plaintiff  is,  therefore, 
either  entitled  in  this  Court  to  a  specific  performance  as  to  the  whole 
or  in  part,  or  he  is  entitled  to  damages  at  law  for  the  non-perform- 
ance of  his  contract.  It  does  not  at  present  appear  whether  this 
contract  can  be  specifically  performed  and  carried  into  execution  or 
not.  It  certainly  can,  provided  the  trustees,  who  have  a  power  of 
sale,  at  the  request,  and  by  the  direction,  of  the  defendant,  think  it 
an  advantageous  and  proper  transaction  to  be  carried  into  effect  by 
them.  If  this  appeared  to  be  the  case,  I  should  have  no  diflBculty 
in  compelling  the  defendant  to  perform  his  part  of  the  contract. 
[  ♦128  ]  If  the  *trustees  do  not  so  consider  it,  the  plaintiff  then  demands  to 
have  the  contract  carried  into  effect,  so  far  as  it  can  be,  by  the 
defendant ;  and  this  case  must  then  be  considered  with  relation 
both  to  the  freeholc^or  settled  property,  and  the  leaseholds.  If  the 
plaintiff'  demands  the  conveyance  of  the  mere  interest  which  the 
defendant  has  in  the  freehold  or  settled  property  and  in  the  lease- 
holds, then  the  question  arises,  which  was  considered  by  me  in  the 
case  of  ThomuH  v.  Deriitf/,  whether,  having  regard  to  all  the 
circumstances,  to  the  nature  of  the  property,  and  to  the  trusts  of  the 
settlement,  to  which  part  of  it  is  subject,  there  ought  to  be  that 
partial  performance. 

The  general  rule,  subject  to  some  qualification,  undoubtedly  is, 
that  where  a  party  has  entered  into  a  contract  for  the  sale  of  more 
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than  he  has,  the  purchaser,  if  he  thinks  fit  to  accept  that  which  it  Graham 
i«  in  the  power  of  the  vendor  to  give,  is  entitled  to  a  performance  to  Oliver. 
that  extent. 

There  is,  however,  a  very  great  diflBculty  in  all  these  cases,  and  I 
scarcely  know  how  it  can  be  overcome  ;  though  a  partial  performance 
only,  it  has  been  somewhat  incorrectly  called  a  specific  performance ; 
the  sentiments  of  Lord  Redesdale  on  this  point,  as  expressed  by 
him  in  two  cases  before  him  (i),  are  strongly  impressed  on  my  mind. 
The  Court  has  thought  it  right  in  many  cases  to  get  over  those 
difficulties  for  the  purpose  of  compelling  parties  to  perform  the 
agreements  into  which  they  have  entered ;  and  it  is  right  that  they 
should  be  compelled  to  do  so  where  it  can  be  done  without  any  great 
preponderance  of  inconvenience. 

I  think  it  right  to  direct  an  inquiry  in  the  terms  asked,  making       [  129  ] 
no  declaration  however  at  present  as  to  the  specific  performance  of 
the  contract;   the  inquiry  however  is  directed  with  a  view  to  a 
specific  performance,  if  upon  the  result  it  should  be  ascertained, 
that  it  can  be  properly  directed  in  this  case. 

It  is  clear  as  to  the  leaseholds,  that  the  defendant  has  an  absolute 
power  of  selling  them,  and  I  am  not  prepared  to  say,  if  the  plaintiff 
asked  for  a  specific  performance  of  the  agreement  so  far  as  it  related 
to  those  leaseholds,  that  he  would  not  have  a  right  to  insist  upon 
it ;  whether  he  would  or  not  does  not  now  appear. 

As  to  the  costs,  it  is  not  at  present  clear  that  a  specific  perform- 
ance will  be  decreed  ;  it  may  possibly  happen,  that  notwithstanding 
the  situation  in  which  things  now  appear,  this  bill  may  ultimately 
be  dismissed.  I  think  it  premature  to  give  the  costs  in  the  present 
state  of  the  cause ;   they  must  therefore  be  reserved. 

Extract  of  Decbbe. — Eefer  it  to  the  Master  to  enquire  whether  [  iso  ] 
the  defendant  can  make  a  good  title,  or  can  by  application  to  the 
trustees  of  the  indenture  of  settlement  of  the  2nd  and  3rd  days 
of  November,  1887,  in  the  pleadings  mentioned,  procure  a  good  title 
to  be  made  to  the  premises  comprised  in  the  contract  or  agreement 
in  the  pleadings  mentioned,  including  the  cottage  therein  mentioned, 
or  to  any  and  what  part  thereof ;  and  in  case  the  said  Master  shall 
find  that  a  good  title  cannot  bq  made  to  the  said  premises  or  any 
part  thereof,  then  he  is  to  state  to  the  Court  the  reason  why  such 
good  title  cannot  be  made,  with  liberty  to  state  special  circumstances. 

(1)  Lawrenson  v.  Sutler  (1  Sch.  &  Lef.  13),  see  22  B.  E.  194  ;  Harnett  v. 
Ynlding,  9  B.  B.  98  (2  Sch.  &  Lef.  553). 
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1840. 
July  23. 
Aug.  I. 

RolU  CouH. 

Lord 

Lanodale, 

M.R. 

[131] 


•132  ] 


MATTISON  V.  TANFIELD(l). 

(3  Beav.  131—133.) 

A  testator  devised  real  estate  in  trust,  for  the  persons  who  at  his  decease 
should  he  the  next  of  kin  of  R.  D.  deceased,  according  to  the  Statute  of 
Distrihutions,  and  their  heirs  as  tenants  in  common;  the  next  of  kin 
consisted  of  great  grandchildren's  children,  and  the  children  of  great  grand- 
children's children  :  Held,  that  they  took  par  stirpes^  and  not  ptr  capita. 

The  testator  in  this  cause  devised  certain  real  estates  to  trustees, 
to  hold  to  them  their  heirs  and  assigns,  and  proceeded  to  express 
himself  as  follows:  "but  in  trust,  nevertheless,  for  the  person 
or  persons  who  at  the  time  of  my  decease  shall  be  the  next  of  kin 
of  Eichard  Dixon,  late  of  Thoralby  aforesaid,  grocer,  deceased,  (the 
great  grandfather  of  my  late  wife  Elizabeth  Terry  deceased), 
according  to  the  statute  made  for  the  distribution  of  intestates' 
effects,  and  his,  her,  or  their  heirs  and  assigns  for  ever ;  and 
if  there  shall  be  more  than  one  such  person,  they  shall  take  as 
tenants  in  common,  and  not  as  joint  tenants." 

At  the  death  of  the  testator,  there  were  living  descendants  of 
Bichard  Dixon,  coming  under  the  description  of  next  of  kin 
according  to  the  Statute  of  Distribution,  seventeen  persons,  seven 
of  whom  descended  from  Isabella,  the  only  daughter,  and  ten  of 
whom  descended  from  Thomas  Dixon,  the  only  son  of  the  same 
Bichard  Dixon,  and  they  stood  in  different  degrees  of  propinquity. 
The  next  of  kin  of  equal  degree  were  great  grandchildren's  children ; 
the  rest  were  children  of  great  grandchildren's  children,  who  by 
representation  according  to  the  Statute  of  Distribution  are  deemed 
to  be  next  of  kin.  That  these  were  the  persons  to  take  was 
admitted,  and  the  question  was,  whether  they  were  to  take  per 
capita  or  per  stiiyes.  The  plaintiffs,  and  the  others  who  claimed  as 
children  of  great  grandchildren's  children,  insisted  that  the  seventeen 
next  of  kin  thus  ascertained,  were  to  take  per  capita,  and  that  each 
was  ^entitled  to  an  equal  seventeenth  share  of  the  whole  estate ; 
the  others  contended,  that  the  division  ought  to  be  per  atirpeSy  and 
that  the  children  of  each  great  grandchild's  child  ought  to  take 
among  them  no  more  than  the  parent  would  have  been  entitled  to 
if  living  at  the  testator's  death. 

Mr.  Pemberton  and  Mr.  Torriano,  for  the  plaintiffs. 

Mr.  Temple^  Mr.  Stuart,  Mr.  Atkinson,  Mr.  RomiUy,  Mr.  Koe, 
Mr.  J.  Russell  and  Mr.  Keene  for  other  parties. 

(1)  Leivi8  V.  Mftrris  (1854)  19  Beav.  34  ;  lie  GreenwoofTs  Will  (1861)  3  Giff.  390. 
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The  Master  of  the  Kolls  : 

It  appears  to  me  that  the  next  of  kin  must  take  i)er  stirpes. 
Those  who  are  not  next  of  kin  in  fact,  but  only  deemed  to  be  such 
according  to  the  Statute  of  Distributions,  make  out  their  title  by 
representation  as  the  statute  directs,  and  I  think  that  they  can 
be  entitled  only  to  such  interest  as  might  have  belonged  to  the 
person  they  represent,  unless  there  be  words  in  the  will  which  show 
a  contrary  intention.  In  the  absence  of  such  words,  it  appears 
to  me,  that  the  testator,  by  referring  to  the  statute  must  have 
referred  to  the  taking  by  representation,  allowed  to  persons  standing 
in  a  remoter  degree  of  propinquity  than  others. 

The  question  is,  therefore,  reduced  to  this,  whether  the  words 
of  the  will  import  an  intention  that  the  next  of  kin,  though  some 
of  them  derive  their  character  as  such  by  representation,  are 
nevertheless  to  take  per  capita.  The  cases  seem  to  show  that  the 
word  "  equally  "  or  the  words  ''  share  and  share  alike,"  would  here 
have  had  that  effect.  But  the  gift  in  this  case  is  to  the  persons, 
and  their  heirs  as  tenants  in  common,  and  these  ^words  are  not 
exclusively  applicable  to  equal  interests  as  the  words  ''  equally," 
and  '^  share  and  share  alike ;  "  and  there  being  nothing  in  the  will 
to  show  a  contrary  intention,  I  think,  that  the  parties  who  made 
out  their  right  to  be  legatees,  or  devisees  as  next. of  kin  by  repre- 
sentation according  to  the  statute,  must  under  the  will  take  by 
virtue  of  that  representation,  and  only  take  the  share  of  the  person 
they  represent.  I  think,  therefore,  that  the  estate  belongs  to  lh*e 
next  of  kin  in  shares  to  be  determined  by  a  distribution  per  stirpes. 


MATTIIiiON 
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[  ♦laa  ] 


LEWIS  V.   CHAPMAN  (I). 

(3  Beav.  133—135.) 

Injunction  to  restrain  the  piracy  of  a  publication,  to  which  the  plaintiffs 
would  have  been  otherwise  entitled,  refused  on  the  ground  of  delay  in 
making  the  application. 

Constructive  knowledge  imputed  to  the  plaintiffs  by  the  Court,  of  an 
infringement  of  their  copyright  by  the  defendants. 

Th£  plaintiffs,  Lewis  and  Pringle,  who  were  the  publishers  of  a 
work  called  "  The  Topographical  Dictionary  of  England,"  applied 
for  an  injunction  to  restrain  the  defendants,  Messrs.  Chapman  and 
Hall,  from  printing,  publishing,  vending,  &c.,  a  work  called 
"  Gorton's  Topographical  Dictionary  of  England  and  Wales," 
(1)  Hi»gg  V.  Scott  (1874)  L.  R.  18  Eq.  444,  43  L.  J.  Ch.  705. 
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Lewis       portions  of   which,   as  they  alleged,  had   been  pirated   from   the 
Chapman,     plaintiffs'  work  in  a  similar  way  to  that  stated  in  Lewis  v.  Fnllarton  (i). 
The  principal  circumstances  are  stated  in  the  Master  of  the 
EoLLs'  judgment. 

Mr.  Pemherton,  Mr.  Kindersley,  and  Mr.  Hardy,  tor  the  plaintiffs. 

[  134  ]  Mr.  G.  Richards  and  Mr.  Miller ,  contra,  contended  that  no 

injunction  ought  to  be  granted  until  the  plaintiffs  had  established 
their  title  at  law ;  that  the  two  works  had  been  compiled  from 
common  authorities,  and  that  the  plaintiffs  had  deprived  themselves 
of  their  right  to  an  injunction  by  acquiescence  and  delay ;  they 
cited  Saunders  v.  Smith  (2). 

The  Master  op  the  Rolls  reserved  his  judgment  until  he  had 
again  read  the  affidavits. 

j^yg^  8.       The  Master  of  the  Rolls  : 
"  In   this  case  it  has  appeared,  and  upon  reconsideration  now 

appears  to  me,  that  the  injunction  for  which  the  plaintiffs  have 
moved  ought  not  to  be  granted.  The  work  of  the  defendant  which 
is  sought  to  be  restrained  is  on  the  same  subject  as  the  work 
in  which  the  plaintiffs  claim  copyright. 

The  two  works  were  preparing  for  publication  at  the  same  time. 
The  publication  of  the  defendants  began  first,  and  the  attention  of 
the  plaintiffs  was  drawn  to  it  at  the  commencement,  and  afterwards 
during  the  progress  of  the  defendants'  publication,  which  was 
completed  six  years  and  a  half  before  the  bill  was  filed ;  and  for 
more  than  one  year  before  the  bill  was  filed  a  complete  copy  of  the 
defendants'  work  was  in  the  possession  of  the  plaintiffs,  and  had 
been  obtained  by  the  plaintiffs  for  the  express  and  avowed  purpose 
of  investigating  the  contents  and  comparing  them  with  the  contents 
of  the  plaintiffs'  work,  and  the  contents  of  FuUarton's  book,  which 
at  that  time  was  under  consideration  here.      The  delay  of  the 

[  *1S5  ]  plaintiffs  is  accounted  for  by  *reasons  which  affect  them  and  relate 
to  their  own  convenience  only.  In  the  consideration  of  the  case 
I  have  seen  no  reason  to  doubt  the  plaintiffs'  copyright ;  and  upon 
the  examination  of  the  exhibits  I  have  found  reason  to  think  that 
in  the  preparation  of  Mr.  Gorton's  third  volume,  considerable  use 
was  made  of  the  plaintiffs'  work :  and  although  the  small  extent 

(1)  50  B.  R.  84  (2  Beav.  6).  (2)  45  E.  E.  367  (3  My.  &  Cr.  711). 
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to  which  the  plaintiffs  from  time  to  time  made  themselves  acquainted 
with  the  contents  of  the  defendants'  work,  may  in  point  of  fact  be 
entirely  true;  yet  it  appears  to  me,  that  the  plaintiffs  having 
so  strong  an  interest  in  the  subject,  having  such  powerful  motives 
for  vigilant  attention,  and  having  such  means  of  information, 
cannot  be  allowed  in  a  court  of  justice  to  state  that  they  remained 
ignorant  of  that  which  they  had  the  perfect  means  of  knowing,  and 
which  it  was  their  avowed  purpose  as  well  as  their  strong  interest 
to  learn;  and  under  these  circumstances  I  think  it  my  duty  to 
impute  to  them  such  a  knowledge  of  the  contents  of  the  defendants* 
work  as  made  it  their  duty  to  apply  for  an  injunction,  if  at  all,  at  a 
much  earlier  period. 

And  on  the  ground  of  delay,  and  not  for  any  other  reason, 
I  think  that  the  injunction  moved  for  must  be  refused. 


Lewis 

V, 

Chapmav. 


WILSON  V.  CLUER(l). 

(3  Beav.  136—141 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  333;  4  Jur.  883;  further  pro- 
ceedings, 4  Beav.  214—215.) 

Generally,  annual  rests  are  not  directed  against  a  mortgagee  in  possession, 
when  the  interest  is  in  arrear  at  the  time  he  took  possession;  and  in  the 
absence  of  special  circumstances,  if  a  mortgagee  is  not  liable  to  account 
with  annual  rests,  when  he  enters  into  possession,  he  does  not  become  so 
liable,  until  the  whole  of  the  mortgage  debt  has  been  paid  ofP. 

Where,  however,  a  mortgagee  in  possession  came  to  an  account  with  the 
mortgagor,  whereby  all  the  arrears  of  interest,  &c.  were  converted  into 
principal,  leaving  thereby  no  arrears,  and  he  continued  in  possession,  the 
rent  being  more  than  sufficient  to  keep  down  the  interest,  the  Court  directed 
annual  rests. 

And  where  upon  taking  the  account  with  annual  rests  it  appeared  that 
there  was  nothing  due  at  a  particular  date  when  the  mortgagor  claimed 
possession  before  suit,  the  decree  was  made  against  the  mortgagee  with  costs. 

This  was  a  bill  for  redemption  filed  by  a  party  entitled  to  the 
equity  of  redemption  of  the  property  in  question  against  the 
representatives  of  the  mortgagee. 

In  April,  1789,  Thomas  Cluer  mortgaged  the  property  to  his 
brother  John  Cluer,  for  securing  40Z.  and  lawful  interest ;  this  was 
effected  by  the  assignment  of  an  old  term  of  500  years.  John 
Cluer  in  the  same  year  took  possession,  but  when,  in  particular,  or 
whether  any  arrear  of  interest  was  then  due  did  not  clearly  appear ; 
he  continued  in  possession  until  1824. 

In  1797  an  account  was  taken  between  the  parties,  when  it  was 
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(1)  AshwaHh  V.  Lard  (1887)  36  Ch.  D.  545,  57  L.  J.  Ch.  230,  58  L.  T. 
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Wilson  ascertained  and  settled,  that  the  sum  of  128^  18s.  5d.  was  doe 
Clueb.  to  the  mortgagee  for  principal,  interest  and  expenditure.  In  1824 
possession  was  retaken  by  the  plaintiff,  and  a  sum  of  402.  was 
tendered  by  him  to  the  mortgagee  in  payment  of  his  demands. 

John  Gluer  the  mortgagee  died  in  1882,  and  the  defendant 
Hannah  Gluer,  who  was  his  sole  executrix  brought  an  ejectment 
in  1888  and  recovered  possession  in  the  following  year;  she  had 
ever  since  retained  possession. 

At  the  hearing  of  the  cause,  it  had  been  'referred  to  the  Master 
to  take  the  accounts  between  the  parties ;  by  his  report  he  treated 
[  •isz  ]  the  12SL  IBs.  5d.  found  to  be  *due  in  1797  upon  the  settlement  of 
accounts,  as  principal,  and  calculated  interest  thereon;  and  he 
found  that  45/.  58.  Id.  was  due  to  the  defendant.  It  appeared  that 
the  annual  rents  were  more  than  sufficient  to  discharge  the  interest 
on  the  128/.  18«.  5d. 

The  cause  now  came  on  for  further  directions  on  the  Master's 
report,  to  which  no  exceptions  had  been  taken. 

Mr.  Pemberton  and  Mr.  Coleridge,  for  the  plaintiff,  [cited 
Shephard  v.  Elliot  (i)  and  Wilson  v.  Metcalfe  (2)].  The  mortgagee 
in  this  case  took  possession  the  same  year  in  which  the  mortgage 
was  made,  and  there  could  not  have  been  any  interest  then  due ; 
besides  which,  by  the  settlement  of  accounts  in  1797,  the  interest 
was  converted  into  principal,  and  then,  at  least,  nothing  was  due 
for  interest.  There  ought  therefore  to  be  a  reference  back  to  the 
•Master  to  review  his  report  and  take  the  account  with  annual  rests, 
in  which  case  it  will  appear  that  the  plaintiff  has  tendered  more 
than  was  due. 

Mr.  Stinton,  contra,  contended  that  the  pleadings  and  decree 
precluded  the  account  now  asked.  That  a  very  special  case  was 
required,  to  authorize  an  account  with  annual  rests :  Dai^is  v. 
May  (3),  Latter  v.  Dashwood  (4).  That  by  the  settlement  of  1797, 
[  *188  ]  the  parties  agreed  ^amongst  themselves  in  taking  an  account 
without  rests,  and  had  thereby  recognized  the  principle  that  they 
should  be  taken  in  the  usual  mode. 

Mr.  Tinney  and  Mr.  E.  Montague,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

(1)  20  B.  R.  296  (4  Madd.  254).       (3)  19  Yes.  382.  See  38  H.  E.  loi. 

(2)  25  E.  E.  128  (1  Euss.  530).       (4)  38  E.  E.  149  (6  Sim.  462). 
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Thb  Master  of  the  Rolls  :  Wilson 

V. 

This  cause  came  on  for  further  directions  on  the  Master's  report,       Clubb. 
in  a  suit  instituted  for  the  redemption  of  a  mortgage.  Aug^. 

The  mortgage  consisted  of  a  term  of  500  years,  which  was  created 
in  the  year  1758,  and  in  the  month  of  April,  1789,  was  assigned  to 
John  Cluer  to  secure  the  repayment  to  him  of  40Z.  and  lawful 
interest.  The  equity  of  redemption  was  then  vested  in  Thomas 
Cluer  the  brother  of  John,  the  mortgagee. 

John  Cluer  in  the  year  1789  (the  same  year  in  which  the 
mortgage  was  assigned  to  him),  took  possession  of  the  mortgaged 
estate,  and  he  continued  in  such  possession  till  the  year  1824,  a 
period  of  about  thirty-five  years. 

At  the  time  when  possession  was  taken,  there  could  not  have 
been  more  than  half  a  year's  interest  due  on  the  mortgage  money, 
and  it  does  not  appear  whether,  in  fact,  any  interest  was  due 
at  the  time  of  taking  possession  in  the  year  1789. 

The  Master  states  in  his  report,  that  in  the  year  1797  an  account 
was  stated  between  John  Cluer  the  mortgagee,  ♦and  his  then  late  [  *139  ] 
brother  Thomas  Cluer,  of  the  25th  of  March,  1797,  which  contained 
an  account  of  the  expenditure  of  John  Cluer  the  mortgagee  in 
respect  of  the  mortgaged  premises,  and  also  of  the  principal  sum 
of  40/.  and  interest  secured  thereon  by  the  mortgage ;  and  that  by 
such  account  it  was  then  ascertained  and  settled,  that  there  was 
then  due  to  John  Cluer,  the  mortgagee,  the  sum  of  128L  IBs.  6d. 
upon  the  entire  balance  of  such  account  for  principal,  interest,  and 
expenditure;  in  the  subsequent  part  of  report,  the  Master  treats 
this  sum  of  128Z.  18a.  6d.  as  principal  money,  and  computes 
interest  thereon.  The  particulars  of  the  account  are  not  stated, 
otherwise  than  as  I  have  mentioned,  nothing  is  said  of  rent, 
although  at  that  time  the  mortgagee  had  been  about  eight  years 
in  possession  of  the  estate ;  but  taking  this  (as  upon  the  Master's 
report  not  objected  to  I  think  I  ought)  as  a  settled  account  between 
mortgagor  and  mortgagee  in  possession,  in  relation  to  the  mortgage 
debt  and  the  amount  due  on  the  security,  it  appears,  that  all  which 
was  then  due  to  the  mortgagee,  either  was,  or  was  then  converted 
into,  principal  money ;  after  the  settlement  of  the  account, 
1281.  18s.  5d.  principal  money  was  due  on  the  mortgage,  and 
nothing  was  due  for  interest.  The  mortgagee,  having  nothing  due 
to  him  for  interest,  nevertheless  continued  in  possession  of  the 
estate  ;  and  the  rents  and  profits  in  every  year  exceeded  the  annual 
interest  accruing  due  on  the  principal  sum  of  1282.  8^.  5d.,  and 
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Wii^oN      on  a  further  sum  of  2/.  0«.  4d.  which  at  a  subsequent  period  became 
Cluer.       <iue  to  the  mortgagee  for  substantial  repairs. 

Under  these  circumstances,  the  question  is,  whether  the  surplus 

of   the  rents  after  satisfying  the  interest,  ought  or  ought  not  to 

be  annually  applied  in  reduction  of  the  principal  money  due  on  the 

[  ^140 1       mortgage ;   or  in  *other  words,  whether  the  account  ought  to  be 

taken  against  the  mortgagee  with  annual  rests. 

With  some  qualification  perhaps,  it  may  be  said  to  be  a  general 
rule,  not  to  direct  annual  rests  to  be  made  in  the  accounts  of  a 
mortgagee  in  possession,  when  the  interest  is  in  arrear  at  the  time 
when  he  takes  possession  ;  and  in  the  absence  of  any  special 
reason,  I  conceive  that  if  a  mortgagee  is  not  liable  to  account  with 
annual  rests  when  he  enters  into  possession,  he  does  not  become  so 
liable  when  the  arrear  of  interest  is  paid  off,  or  till  after  the  whole 
of  the  mortgage  debt  has  been  paid  off  by  receipt  of  the  rents, 
although  from  the  time  when  the  debt  is  ascertained  to  be  paid  off, 
annual  rests  will  be  decreed,  though  none  were  ordered  previously. 

I  am  not  aware  of  any  case,  in  which,  although  the  mortgagee 
may  have  taken  possession  under  circumstances  which  did  not 
render  him  liable  to  account,  with  annual  rests,  there  was  after- 
wards a  settled  account,  by  which  it  appeared  either  that  no 
interest  was  due,  or  that  any  interest  which  was  due  was  satisfied 
as  interest,  by  being  converted  into  principal,  and  the  mortgagee 
continued  in  the  receipt  of  rents  of  amount  more  than  suflScient 
to  satisfy  the  interest  of  such  principal.  But  it  appears  to  me, 
that  such  settlement  of  account  ought  to  be  considered  as  a  rest 
made  by  the  parties  themselves  ;  and  that  the  mortgagee  continuing 
in  possession  after  the  statement  of  such  an  account,  and  with  no 
interest  due  to  him,  must,  from  that  time,  be  dealt  with  as  a 
mortgagee  who  takes  possession  without  any  interest  being  in  arrear. 

Declare  that  from  the  25th  of  March,  1797,  when  the  account 
was  settled  as  in  the  report  mentioned,  the  annual  surplus  of 
[  •141  ]  the  rents  after  satisfying  the  interest  *of  the  principal,  or  so  much 
thereof  as  remained  due  ought  to  be  applied  in  reduction  of  the 
principal,  and  for  that  purpose  refer  it  back  to  the  Master  to  make 
annual  rests  in  the  account  of  rents  and  interest. 

Having  read  the  pleadings,  I  observe,  that  the  account  of  1797  is 
not  mentioned,  either  in  the  bill  or  in  the  answer.  There  was  in 
the  year  1824,  a  tender  of  40Z.  which,  upon  taking  the  account  as 
directed  by  the  decree,  appears  to  have  been  2/.  5«.  Id.  less  than 
the  amount  then  actually  due ;  and  whether  it  was  or  not  suflScient, 
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being  the  principal  point  in  the  cause,  the  plaintiff  has  failed  in      Wilson 
establishing  his  allegation,  upon  the  mode  of  taking  the  account       gluek. 
which  he  appeared  to  be  entitled  to  upon  his  bill ;  the  question  of 
costs,  under  these  circumstances,  will  have  to  be  considered. 

[The  cause  came  on  again  upon  the  Master's  report  on   the 
3rd  July,  1841,  as  reported  in  4  Beav.  214.] 

The  Master  found  that  according  to  the  new  mode  of  taking  the        ^^^ 
accounts  159Z.  was  due  from  the  mortgagee  to  the  mortgagor,  and  [4  Beav.  214] 
he  further  found  from  the  accounts  that  by  this  particular  mode 
of  taking  the  accounts  the  mortgage  had  been  paid  off  previous  to 
the  tender  of  the  401. 

Mr.  PemberUm  and  Mr.  Coleridge,  for  the  plaintiff,  asked  that 
the  defendant  might  pay  the  costs  of  the  suit. 


Mr.  Stinton,  contra,  contended  that  the  mortgagee  ought  not  to 
be  subjected  to  costs,  as  the  decision  in  the  case  was  new,  and  as  the 
mortgagor  had  been  originally  in  default.  Binnington  v.  Harwood  (1) 
was  cited. 

The  Master  of  the  Bolls  said  he  had  no  choice,  but  must 
direct  the  defendant  to  pay  the  balance  found  due  from  him,  with 
the  costs  of  the  suit ;  and  to  assign  the  term  at  the  expense  of  the 
plaintiff. 

Note.— See  Harvey  v.  TebhiUt,  21  K.  K.  145  (1  Jac.  &  W.  197), 
and  the  cases  there  referred  to. 
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HICKS  V.  KEAT. 

(3  Beav.  141—145.) 

Pending  a  suit  for  the  administration  of  assets,  and  before  the  accounts 
had  been  taken,  the  AUorney- General  presented  a  petition  for  payment  out 
of  the  assets,  of  a  sum  which,  under  false  representations,  had  been  returned 
to  the  administrator  as  overpaid  in  respect  of  probate  duty,  and  for  the 
legacy  duty  payable  by  the  administrator  on  his  share  of  the  residue.  The 
administrator  had  wasted  the  assets,  and  the  widow,  who  was  entitled  to  one 
third,  had  not  been  paid:  Held,  that  the  application  was  premature,  and 
the  petition  was  dismissed. 

Whether  the  money  thus  repaid  formed  a  primary  charge  on  the  fund,  qunre. 
In  an  administration  suit,  the  Court  provides  for  the  paj-ment  of  the 
legacy  duty  before  payment  to  the  legatee. 

Henry  Gray  Keat  died  intestate,  leaving  a  widow  and  an  only 
Bon  Ebenezer  Keat,  who  thereupon  became  entitled  to  his  personal 
(1)  24  B.  E.  106  (T.  &  B.  477). 


1840. 
Aug.  7. 

RolU  Court, 

Lord 

Lanodale, 

M.U. 

[HI] 
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Hicks       estate.    His  widow  died  shortly  after,  and  Ebenezer  Keat  took  out 
Keat.        letters  of  administration  to  his  father,  swearing  the  property  to  be 

under  12,000Z.,  and  paying  300Z.  for  probate  duty. 
[  H2  ]  Upon  the  affidavit  of  Ebenezer  Keat,  stating  that  a  mistake  had 

been  made  in  the  valuation  of  the  intestate's  estate,  and  that  the 
value  thereof  did  not  exceed  GfiOOl.,  the  commissioners  of  stamps 
returned  him  147/.  15«.  in  respect  of  overpaid  probate  duty. 
Ebenezer  Keat  wasted  the  assets,  and  a  suit  was  instituted  against 
him  in  this  Court  by  the  representatives  of  the  widow,  for  the 
administration  of  the  intestate's  estate ;  the  usual  accounts  had 
been  directed  to  be  taken  before  the  Master,  a  sale  of  the  leasehold 
property,  which  was  the  only  remaining  estate,  had  been  directed, 
and  a  receiver  appointed.  No  report  had  yet  been  made  by  the 
Master.  Ebenezer  Keat  being  called  upon  by  the  usual  rule 
issuing  out  of  the  Court  of  Exchequer  to  render  an  account  of 
the  intestate's  estate,  rendered  one,  by  which  it  appeared  that  the 
value  amounted  to  11,000/.  and  upwards,  and  the  duty  of  1  per 
cent,  on  two  thirds,  being  the  share  of  Ebenezer  Keat,  amounted 
to  77/.  88.  lOd. 

The  Attoniei/'General  presented  this  petition  in  the  cause  praying 
a  declaration  that  the  leaseholds  were  liable  to  answer  the  debt  of 
226/.  8s.  lOf/.,  composed  of  the  two  above  named  sums  of  147/.  15«. 
and  77/.  8«.  10^.,  due  to  her  Majesty ;  that  the  same  might  be  paid 
by  the  receiver  out  of  the  rents  and  profits,  and  if  not  paid  out  of 
the  rents  previous  to  the  sale,  then  that  it  might  be  paid  out  of  the 
produce  of  the  sale. 
Ebenezer  Keat  had  become  bankrupt. 

Mr.  J.  RomiUy,  in  support  of  the  petition,  contended  that  the 
probate  and  legacy  duties  were,  under  the  statutes,  a  primary  charge 
on  the  assets,  and  ought  to  be  paid  in  priority  to  all  other  claims. 

t  ^^^  ]  Mr.  Pemhertoiiy  contra,  contended,  as  to  the  probate  duty,  that 

even  if  it  were  a  lien  on  the  property,  which  he  did  not  admit,  still 
having  been  once  actually  paid,  the  assets  had  been  released ;  and 
that  the  commissioners  had  no  right,  under  the  statutes,  to  revert 
to  the  assets  belonging  to  others,  for  payment  of  money,  which 
the  administrator,  by  false  representations,  had  obtained  from  the 
commissioners. 

As  to  the  legacy  duty  on  the  son's  share,  that  it  formed  no  lien, 
and  that  the  commissioners  had  no  right  to  throw  the  burthen  of 
the  son's  legacy  duty  on  the  mother's  share  of  the  residue. 
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That  the  present  application  was  unwarranted  by  the  practice  of        Hicks 
the  Court,  and  altogether  premature.  Kbat. 

Mr.  J.  RomiUi/y  in  reply. 

The  86  Geo.  III.  c.  52,  and  the  55  Geo.  III.  c.  184,  were 
referred  to. 

The  Masteb  of  the  Bolls: 

It  appears  that  the  probate  duty  having  been  properly  paid,  the 
commissioners,  on  the  representations  of  the  defendant,  returned 
him  1471.  15s.  Upon  that  proceeding  it  would  appear,  that  the 
commissioners  of  stamps  and  the  Grown  were  defrauded ;  and  the 
question  made  in  that  respect  is  this,  what  is  the  situation  of  the 
Grown  as  against  the  estate  ?  what  is  the  demand  of  the  Grown  ? 
and  how  is  it  to  be  enforced  ?  There  was  a  bond  fide  debt  due  to 
the  amount  stated,  which  was  bond  fide  paid ;  a  part  of  it  was 
repaid  upon  a  false  statement,  and  the  question  is,  what  are  the 
rights  of  the  Crown  in  respect  of  the  sum  so  repaid  ?  It  is  argued 
by  the  petitioners,  that  the  debt  is  remitted  to  *the  very  same  [  *144  ] 
situation  in  which  it  originally  stood ;  and  that  the  Grown  has  the 
same  rights  against  the  estate,  as  it  would  have  had,  if  the  sum  of 
30(W.  had  never  been  paid.  On  the  other  side  it  is  said,  that  the 
300/.  was  actually  paid ;  and  if  the  commissioners,  having  ample 
means  of  satisfaction,  allowed  themselves  to  be  deluded  in  this 
manner,  the  Crown  has  not,  to  the  prejudice  of  those  entitled  to 
the  estate,  the  same  remedy  which  it  originally  had. 

The  Act  of  Parliament  is  wholly  silent  upon  this  subject;  yet 
this  petition  is  presented  during  the  administration  of  the  estate, 
in  an  early  stage  of  the  cause,  imsupported  by  any  statement  in  the 
Master's  report,  desiring  that  this  claim  of  the  Grown  may  be 
satisfied  out  of  the  assets;  I  cannot  help  thinking  that  this  is 
premature.  I  do  not  know  how  I  am  to  arrive  at  a  satisfactory 
conclusion  upon  the  important  point  which  has  been  raised ;  and 
I  doubt  whether  I  ought  to  take  upon  me  to  decide  it  without 
the  assistance  of  another  tribunal ;  at  all  events,  it  is  not  necessary 
to  be  decided  in  this  stage  of  the  cause. 

The  other  part  of  the  case  is  different.  Legacy  duty,  or  residue 
duty,  is  payable  out  of  the  shares  which  belong  to  the  son  and 
the  widow ;  the  usual  mode  is  to  pay  the  legacy  duty  at  the  time 
when  the  legacy  is  paid  or  retained ;  and  I  do  not  find  any  state- 
ment here  that  there  has  been  any  ax^propriatiou  of  the  different 
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parts  of  the  residue,  or  that  the  son,  who  was  entitled  to  two  thirds, 
ever  did  appropriate  any  part  to  himself,  or  retain  any  portion  in 
satisfaction  of  his  two  thirds ;  if  he  had  done  so,  his  share  of  the 
duty  would  be  payable.  It  does  not  appear  that  the  widow  has 
received  any  thing,  and  nothing  has  been  retained  for  *her ;  the 
time,  therefore,  has  not  arrived  for  the  payment  of  her  share  of  the 
legacy  duty. 

In  the  administration  of  property  in  a  cause  like  this,  care  is 
always  taken  that  the  amount  of  the  legacy  duty  shall  be  paid  before 
the  party  receives  any  thing  by  the  order  of  the  Court  (i).  Then 
why  is  there  to  be  a  petition  in  this  stage  of  the  cause  desiring  the 
payment  of  the  duty  upon  the  share  of  the  residue  said  to  be  retained  ? 

It  is  said  there  is  a  portion  of  the  estate  existing  in  specie ;  that 
the  son  retained  his  share  of  the  residue,  and  that  therefore  the 
duty  on  this  ought  to  be  paid  out  of  what  remains;  in  what 
character  he  retained  that  share  of  the  residue  we  do  not  know  ; 
but  it  appears  that  the  portion  of  the  estate  now  existing  in  specie 
is  in  a  due  course  of  administration.  I  think  this  application  is 
premature:  whatever  may  be  ultimately  ascertained  to  be  his 
share  of  the  residue  will  no  doubt  be  secured  for  the  payment  of 
the  legacy  duty.  This  Court  would  make  no  order  for  a  party  to 
receive  any  share  of  the  legacy  till  the  duty  has  been  secured  ;  and 
I  do  not  understand,  why  the  Court  is  to  interpose  at  this  early 
stage  of  the  cause  to  order  this  payment  out  of  the  specific  portion 
of  the  assets,  when  it  has  not  been  ascertained  that  it  has  been 
retained  in  satisfaction  of  this  party's  share.  I  do  not  give  my' 
opinion  upon  the  real  question,  this  is  not  the  time  for  it ;  and  I 
even  doubt  whether  the  first  question  can  be  properly  decided  in 
this  Court.    I  make  no  order  ;  and  the  petition  must  be  dismissed. 


1840. 
July  24. 
Av4f.  7, 

Bolls  Court, 

Lord 

Lakodale, 

M.R. 
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FOKD  V.  FOWLER. 

(3  Beav.  146—147.) 

A  testator  bequeathed  to  his  daughter  A.,  the  wife  of  B.,  a  legacy  of 
10,000/.,  payable  six  months  after  his  decease;  and  he  recommended  his 
daughter  and  her  husband  to  settle  it,  together  with  such  sum  of  money  of 
the  husband  as  he  should  choose,  for  the  benefit  of  A.  and  her  children : 
Held,  a  trust  for  the  children,  and  that  the  legacy  did  not  lapse  by  the  death 
of  A.  in  the  lifetime  of  the  testator. 

In  this  case  the  testator  William  Fowler,  after  bequeathing  to  his 
daughter  Elizabeth  W.  Fowler  10,000/.,  to  be  paid  to  her  in  six 

(1)  3(i  Geo.  111.  c.  52,  s.  25. 
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months  next  after  his  decease,  and  to  his  son  John  W.  Fowler  the  Fobd 
sum  of  10,0002.  to  be  paid  to  him  in  like  manner,  expressed  himself  fowleb. 
as  follows :  ''I  also  give  and  bequeath  to  my  daughter  Sarah 
Matilda,  the  wife  of  William  Ford,  &c.,  the  sum  of  10,000Z.  to  be 
paid  to  her  in  like  manner ;  and  I  recommend  to  my  said  daughter 
and  her  said  husband,  that  they  do  forthwith  settle  and  assure  the 
said  sum  of  10,000Z.,  together  also  with  such  sum  of  money  of  his 
own  as  the  said  William  Ford  shall  choose,  for  the  benefit  of  my 
said  daughter  Sarah  Matilda,  and  her  children." 

The  daughter  Sarah  Matilda  died  in  the  lifetime  of  the  testator. 

This  bill  was  filed  by  the  infant  children  of  Sarah  Matilda  Ford, 
by  the  father,  and  next  friend,  against  the  executors  and  the 
residuary  legatees,  for  payment  of  the  legacy  of  10,000Z. 

The  infant  plaintiffs  contended,  that  the  words  of  recommendation 
created  a  trust  for  them. 

The  residuary  legatees  insisted,  that  no  trust  had  been  created, 
and  that  the  legacy  had  lapsed  by  the  death  of  the  testator's  daughter 
in  his  lifetime. 

Mr.  Peniberton  and  Mr.  Osborne  for  the  plaintiffs. 

Mr.  Kindersley  and  Mr.  Halletty  contra. 

MaVim  V.  Keighley  (i),  Wright  v.  Atkyns  (2),  Lechmere  v.  Lavie  (a),        [  H7  ] 
Eade  v.  Eade  (4),  CuHis  v.  Rippon  (5). 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Bolls  :  Aug.  7, 

1  am  of  opinion  that  a  trust  was  created.  The  word  "  recommend  " 
as  here  employed  is  imperative,  according  to  the  authority  of  several 
cases ;  the  subject  of  the  recommendation,  the  disposition  of  which 
the  testator  had  power  to  command,  was  the  certain  definite  sum  of 
10,0002.,  and  the  objects  of  the  recommendation  were  the  children 
of  the  daughter.  I  am  of  opinion,  that  the  husband  could  not  have 
claimed  the  legacy  in  right  of  his  wife,  and  that  the  wife  could  not 
have  claimed  it  for  her  own  use.  A  settlement  upon  the  wife  and 
children  was  intended  by  the  testator  to  be  made  by  the  husband 
and  wife.     The  wife  being  dead,  the  settlement  cannot  be  made ; 

(1)  2  R.  R.  229  (2  Ves.  Jr.  3.33,  529).    (3)  39  R.  R.  174  (2  Mv.  &  K.  197). 

(2)  13  R.  R.  199  (17  Vea.  205;  and     (4)  21  R.  R.  284  (5  Madd.  US). 
19  Ve«.  299).  (d)  21  R.  R.  327  (5  Madd.  434). 
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and  I  am  of  opinion,  that  the  children  are  entitled  equally.  It  was 
argued  that  the  subject  was  uncertain,  because  the  testator  recom- 
mended, that  besides  the  10,000/.  of  his  own,  something  of  the 
husband's  to  be  settled  also ;  but  there  being  certainty  as  to  that 
which  was  in  the  testator's  power,  the  trust  as  to  this  does  not  fail, 
because  the  testator  expressed  a  wish  as  to  something  over  which 
he  had  no  power.  His  wish  or  recommendation  that  the  husband 
should  settle  something  of  his  own  is  perfectly  consistent  with  his 
wish  or  recommendation  that  the  whole  of  the  10,000i.  should  be 
settled,  whether  the  husband  settled  any  thing  or  not. 


1839. 

Dec,  17,  18, 

19,20,21. 

1840. 
Aug.l, 

Ritlls  Gfurt. 

Loid 

Lanodale, 

M.R. 

On  Appeal. 

1848. 

May  1,  9, 10, 

15,  22,  23, 

26,  30. 

1844. 
Sept  4. 

Lord 
Lyndhubst, 

L.C. 

Lord 
Bbouoham. 

Lord 

COTTENHAM. 

Lord 
Campbell. 

[148] 


KNIGHT  V.   KNIGHT. 

(3  Beav.  148—180;  S.  C.  9  L.  J.  (N.  S.)  Ch.  354 ;  4  Jur.  839;  affirmed  by  the 
House  of  Lords  under  the  title  of  Knight  y.  Boughtony  11  CI.  &  Fin.  513 — 
S.  C.  8  Jut. 


odd; 


.  923.) 


A  bequest  to  A.  B.  of  a  residue,  with  a  recommendation  to  him  after  his 
death  to  give  it  to  his  own  relations,  or  such  of  his  own  relations  as  he  shall 
think  most  deserving,  or  as  he  shall  choose,  may  be  sufficiently  certain  both 
as  to  subject  and  object,  to  create  a  trust. 

But  where  it  is  to  be  collected  that  the  donor  did  not  intend  the  words  to 
be  imperative,  or  if  the  first  taker  .was  to  have  a  discretionary  power  of 
withdrawing  any  part  of  the  subject  from  the  objects  of  the  wish,  or  if  the 
objects,  or  the  interests  they  are  to  take,  are  not  ascertained  with  sufficient 
certainty,  no  trust  is  created. 

A  testator,  E.  P.  K.,  was  entitled,  under  a  settlement  and  will  of  his 
gi'andfathor,  to  real  estates  in  tail  male,  with  remainder  to  his  cousins  in 
tail,  with  remainder  to  himself  in  fee  as  right  heir  of  the  settlor.  R.  P.  K. 
suffered  a  recovery  and  acquired  the  fee  simple.  He  afterwards  made  his 
will,  by  which  he  devised  all  his  estates,  real  and  personal,  to  his  brother 
T.  A.  K.,  if  living  at  his  decease,  and  if  not  to  T.  A.  K.'s  son,  T.  A.  K.  the 
younger,  and  in  case  he  should  die  before  the  testator,  to  his  eldest  son  or 
next  descendant  in  the  direct  male  line ;  and  in  case  he  should  leave  no 
such  descendant,  to  the  next  male  issue  of  his  said  brother,  and  his  next 
descendant  in  the  direct  male  line;  but  in  case  that  no  such  issue  or 
descendant  of  his  said  brother  or  nephew  should  be  living  at  the  time  of  his, 
the  testator's,  decease,  to  the  next  descendant  in  the  direct  male  line  of  his 
said  grandfather,  according  to  the  purport  of  his  will  under  which  the 
testator  inherited  those  estates  which  his  industry  had  ac(j[uired  &c.  He 
constituted  the  person  who  should  inherit  his  said  estates  his  sole  executor 
and  trustee,  to  carry  the  same  and  everj'  thing  therein  duly  into  execution, 
*' confiding  in  the  approved  honour  and  integrity  of  his  family  to  take  no 
advantages  of  any  technical  inaccuracies,  but  to  admit  all  the  comparatively 
small  reservations  which  he  made  out  of  so  large  a  property  according  to 
the  plain  and  obvious  meaning  of  his  words:"  he  then  gave  some  small 
legacies,  and  proceeded  thus:  "  I  trust  to  the  liberality  of  my  successors  to 
i-eward  an5M>thor8  of  my  old  seiTants  and  tenants  according  to  their  deserts, 
and  to  their  justice  in  continuing  the  <'states  in  the  male  succession,  accenting 
to  the  will  of  the  founder  of  the  family,  my  above-named  gi'andfather." 
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T.  A.  K.  survived  the  testator :  Held,  that  the  words  were  not  sufficiently       Knight 
imperative,  and  that  the  subject  intended  to  be  affected,  and  the  interests  r. 

to  be  enjoyed  by  the  objects,  were  not  sufficiently  defined  to  create  a  trust       Knight. 
in  favour  of  the  male  line,  and  that  T.  A.  K.  took  the  property  unfettered 
by  any  trust  in  favour  of  the  male  line. 

BicHARD  Knight  being  entitled  to  the  manors  of  Leintwardine 
and  Downton,  executed  an  indenture  of  settlement,  dated  the  26th 
of  April,  1729,  and  made  between  himself  and  Elizabeth  his  mte 
of  the  *fir8t  part ;  his  four  sons,  Eichard  Knight  the  younger,  [  •149  ] 
Thomas  Knight,  Edward  Knight,  and  Ealph  Knight,  of  the  second 
part ;  and  William  Bradley  and  Joseph  Cox  of  the  third  part :  and 
it  was  thereby  witnessed  that  the  said  Bichard  Knight,  for  the  love 
and  affection  which  he  bore  to  his  said  wife  and  sons,  and  for 
settling  an  annuity  by  way  of  jointure  upon  his  wife  in  lieu  of 
dower,  and  "  for  settling  and  assuring  the  hereditaments  therein- 
after mentioned,  to  continue  in  the  name  and  blood  of  the  said 
Bichard  Knight  the  elder,  so  long  as  it  should  please  Almighty 
God,  &c. ; "  and  to  the  end  that  the  hereditaments  might  be  settled 
and  established  to  and  for  the  uses,  intents,  and  purposes,  and  upon 
and  under  the  powers,  provisoes,  limitations,  and  agreements  after 
expressed,  he,  the  said  B.  Knight,  conveyed  the  manors  of  Leint- 
wardine and  Downton,  and  the  hereditaments  therein  described,  to 
trustees,  to  the  use  of  himself  for  life ;  and  after  his  decease,  to  the 
use,  intent,  and  purpose,  that  his  wife  might  receive  the  annuity 
therein  mentioned,  with  powers  of  distress  and  entry,  and  subject 
to  the  annuity,  and  the  remedies  for  the  recovery  thereof,  to  the 
use  of  Bichard  Knight  the  younger  and  his  assigns  for  life ;  with 
remainder  to  the  use  of  the  trustees,  to  preserve  contingent 
remainders ;  with  remainder  to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  sixth,  and  all  and  every  other  sons  of  the  body  of  the 
said  Bichard  Knight  the  younger,  on  the  body  of  his  then  wife  to 
l>e  begotten,  and  the  heirs  male  of  such  sons ;  with  remainder  to  the 
use  of  the  sons  of  the  body  of  the  said  Bichard  Knight  the  younger, 
begotten  on  the  body  of  any  other  wife  in  tail  male ;  with  remainder 
to  the  use  of  his  son  Thomas  for  life ;  with  remainder  to  the  sons  of 
Thomas  successively  in  tail  male ;  with  remainder  to  the  use  of  his 
son  Edward  and  his  assigns  for  his  life ;  with  remainder  to  the  sons 
of  Edward  successively  in  tail  male  ;  with  ^remainder  to  the  use  of  [  •ir>o  ] 
his  son  Balph  and  his  assigns  for  life ;  with  remainder  to  the  sons 
of  Balph  successively  in  tail  male;  with  remainder  to  the  use  of 
the  right  heirs  of  Bichard  Knight,  the  settlor  himself ;  the  deed 
contained  powers  of  jointuring  and  leasing. 
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Knight 
Knight. 


Richard  Knight,  by  his  will  dated  the  27th  day  of  October,  1744, 
devised  his  real  estates  to  trustees,  to  the  uses,  trusts,  intents,  and 
with  and  upon  and  under  the  same  powers,  provisoes,  limitations, 
and  agreements  as  he  had  theretofore  settled,  conveyed,  and  assured 
the  manor  of  Leintwardine ;  and  he  directed  the  residue  of  his 
personal  estate  to  be  laid  out  in  the  purchase  of  lands,  to  be  settled 
to  the  same  uses. 

The  testator  died  on  the  6th  of  February,  1745,  leaving  his  four 
sons  surviving  him.  Richard,  the  eldest  son,  died  in  1765,  without 
leaving  any  issue  male.  Thomas,  the  second  son,  who  died  in  1764, 
was  the  father  of  the  testator  Richard  Payne  Knight  and  of  Thomas 
Andrew  Knight.  Edward,  the  third  son,  who  died  in  1780,  was  the 
grandfather  of  the  plaintiff  John  Knight,  and  of  the  defendant 
Thomas  Knight.  Ralph,  the  fourth  son,  died  in  1754,  leaving  two 
sons,  both  of  whom  died  long  ago  without  issue  male.  (See  the 
pedigree.) 


PEDIGBEE. 


RICHAED    KNIGHT   (the  founder) 
died  1745. 


Kichard 
died  tf.j).  in  1765. 


Thomas 
died  1764. 


Edward 
died  1780. 


Richard  Payne  Knight 

(the  testator) 
bom  1750,  died  «.  i>.  1824. 


Thomas  Andrew 
died  1838. 


Thomas  Andrew    Three  daughters, 
died  8.  p.  1827.  


Five  sons,  who 

died  8,  ^.  the 

survivor  m  1812. 


Ralph 
died  1754. 

I 


Thomas  of 

Henley  Hall 

died  8.  2^'  1803. 


John  of  Lea 
Castle  died  1795. 


Charles 
died  8,  p.  1763. 


John  of  Wolverley  (plaintiff) 
born  1767. 


Three  sons  (plaintiffs). 


Thomas  of  Pap  Castle 

(a  defendant) 

bom  1775. 

Four  sons  and  three 
grandsons  (defendants). 


The  eldest  son,  Richard  Knight,  enjoyed  the  estates  until  his 
death  in  1765,  and  was  succeeded  by  his  nephew  Eichard  Payne 
Knight,  who  held  the  estates  until  his  death  in  1824. 

liichard  Payne  Knight  being  tenant  in  tail  of  the  estates,  suffered 
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common  recoveries  thereof,  and  having  thereby  barred  the  entail,       knight 
became  the  owner  thereof  in  fee.  Knioht. 

On  the  Srd  of  June,  1814,  he  made  his  will.  At  that  time  his  [  i5i  ] 
nearest  relation,  and  the  next  male  descendant  from  Richard  Knight 
his  grandfather,  was  his  brother  Thomas  Andrew  Knight,  who  had 
an  only  son,  Thomas  Andrew  Knight  the  younger ;  after  his 
brother  and  nephew,  the  next  male  descendants  from  Richard 
Knight  the  grandfather,  were  the  plaintiff  John  Knight  and  his 
sons,  and  the  defendant  Thomas  Knight  and  his  sons. 

The  will  was  expressed  as  follows :  ^*  I  give  and  bequeath  all  my 
estates,  real  and  personal  (except  such  parts  as  are  hereinafter 
excepted),  to  my  brother  Thomas  Andrew  Knight,  should  he  be 
living  at  the  time  of  my  decease ;  and  if  not,  to  his  son  Thomas 
Andrew  Knight  the  younger  ;  and  in  case  that  he  should  die  before 
me,  to  his  eldest  son  or  next  descendant  in  the  direct  male  line ; 
and  in  case  that  he  should  leave  no  such  descendant  *in  the  direct  [  *i^^  ] 
male  line,  to  the  next  male  issue  of  my  said  brother,  and  his  next 
descendant  in  the  direct  male  line  ;  but  in  case  that  no  such  issue 
or  descendant  of  my  said  brother  or  nephew  shall  be  living  at  the 
time  of  my  decease,  to  the  next  descendant  in  the  direct  male  line 
of  my  late  grandfather,  Richard  Knight  of  Downton,  according  to 
the  purport  of  his  will,  under  which  I  have  inherited  those  estates 
which  his  industry  and  abilities  had  acquired,  and  of  which  he  had 
therefore  the  best  right  to  dispose  ;  subject,  nevertheless,  and  liable 
in  every  case  to  the  following  reservations  and  deductions  out  of  the 
rents  and  profits  thereof,  which  I  give  and  bequeath  to  the  purposes 
and  in  the  manner  following,  viz. :  in  the  first  place,  I  give  and 
bequeath  the  sum  of  8002.,  to  be  distributed,  within  one  month 
after  my  decease,  among  the  poor  of  the  several  parishes  of  Down- 
ton,  Harrington,  Aston,  Elton,  Leinthall,  Starkes,  and  the  northern 
division  of  Leintwardine,  all  in  the  county  of  Hereford,  in  such 
portions  to  each  individual  pauper  or  poor  family  as  my  executor, 
or  such  person  as  he  shall  appoint  for  that  purpose,  shall  think 
equitable  and  expedient,  on  condition  that  no  diminution  of  the 
parish  allowance  to  any  person  receiving  the  same  shall  be  made  in 
consequence  thereof." 

"And  I  do  hereby  constitute  and  appoint  the  person  who  shall 
inherit  my  said  estates  imder  this  my  will  my  sole  executor  and 
trustee,  to  carry  the  same  and  every  thing  contained  therein  duly 
into  execution;  confiding  in  the  approved  honour  and  integrity 
of  my  family,  to  take  no  advantage  of  any  technical  inaccuracies, 
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Knight      but  to  admit  all  the  comparatively  small  reservations  which  I  make 

Knight,  out  of  80  large  a  property,  according  to  the  plain  and  obvious 
meaning  of  my  words ;  accordingly  I  give  and  bequeath  in  the 
second  place,  out  of  the  said  reserved  rents  and  profits,  the  weekly 
sum  of  25a.  of  good  and  lawful  money  of  Great  Britain  to  my 

[  ♦15B  ]  faithful  old  servant  Ann  Payne,  *to  be  paid  into  her  hands  every 
seventh  day,  commencing  from  the  day  of  my  decease,  so  long  as 
she  shall  live.  And  I  also  give  and  bequeath  the  sum  of  QL  weekly 
out  of  the  said  reserved  rents  and  profits,  to  be  paid  in  the  same 
manner  into  the  hands  of  Caroline  Elizabeth  Gregory,  commonly 
called  Ford,  of  No.  44,*Wells  Street,  Oxford  Road,  London,  as  a 
reward  for  the  affectionate  kindness  and  sincerity  with  which  she 
has  always  behaved  towards  me." 

''  And  I  moreover  give  and  bequeath  all  coins  and  medals,  and 
all  wrought  and  sculptured  articles  in  every  kind  of  metal,  ivory, 
and  gems  or  precious  stones,  together  with  all  descriptive  catalogues 
of  the  same,  and  all  drawings,  and  books  of  drawings  of  every 
kind,  which  shall  be  found  in  the  gallery  or  western  room  of  my 
house  in  Soho  Square,  to  the  British  Museum,  on  condition  that, 
within  one  year  after  my  decease,  the  next  descendant  in  the  direct 
male  line  then  living  of  my  above  named  grandfather  be  made  an 
hereditary  trustee,  with  all  the  privileges  of  the  family  trustees,  to 
be  continued  in  perpetual  succession  to  his  next  descendants  in  the 
direct  male  line,  so  long  as  any  shall  exist  (i) ;  and  in  case  of  their 
failure,  to  the  next  in  the  female  line ;  and  also  on  condition  that 
all  duties  and  other  expenses  attending  the  taking  possession  of  and 
removing  the  said  articles  be  paid  out  of  the  funds  of  the  said 
Museum.  I  had,  in  a  will  which  I  hereby  revoke,  bequeathed 
these  articles  to  the  Boyal  Academy :  and  it  is  not  out  of  any  change 
of  sentiment  or  disrespect  towards  that  body  that  I  now  alter  that 
bequest,  but  because  I  think  that,  under  the  regulations  now 
adopted  in  the  Museum,  they  will  be  of  more  service  to  the 
academicians  and  students,  as  well  as  to  the  public  at  large,  if 
added  to  those  of  my  late  respected  friends  Townley  and  Cratchrode, 

[  *154  ]  so  as  to  *make  one  great  collection,  such  as  no  other  nation  can 
boast,  and  afford  a  more  complete  comparative  view  of  the  rise  and 
progress  of  imitative  art  than  is  any  where  else  to  be  obtained.  I 
trust  to  the  liberality  of  my  successors,  to  reward  any  others  of  my 
old  servants  and  tenants  according  to  their  deserts,  and  to  their 
justice,  in  continuing  the  estates  in  the  male  succession,  according 

(1)  See  5  GhH).  IV.  c.  60. 
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to  the  will  of  the  founder  of  the  family,  my  above  named  grand-       Kniqht 
father,  Richard  Knight.''  Knight. 

Richard  Payne  Knight  died  the  29th  of  April,  1824,  and  his 
brother  Thomas  A.  Knight  proved  his  will. 

The  state  of  the  family  was  not  altered  during  the  time  which 
elapsed  between  the  date  of  this  will  and  the  death  of  Richard 
PayBe  Knight. 

Thomas  Andrew  Knight  took  possession  of  the  estates,  and  certain 
indentures,  dated  the  27th  and  28th  days  of  December,  1825,  and 
made  between  Thomas  Andrew  Knight  of  the  first  part,  Thomas 
Andrew  Knight  the  younger  of  the  second  part,  and  Thomas 
Pendarves  Stackhouse  of  the  third  part,  were  executed:  whereby 
after  reciting  that  it  was  apprehended  that  Thomas  Andrew  Knight 
was  not  made  subject  to  or  bound  by  any  trust  of  the  will  of 
R.  P.  Knight ;  or  if  bound  by  a  trust,  that  he  might  exercise  or 
perform  the  same  trust,  by  settling  the  devised  real  estate  on 
Thomas  Andrew  Knight  the  younger,  his  only  son  in  tail  male,  and 
by  settling  the  personal  estate  on  him  and  the  heirs  male  of  his 
body,  subject  nevertheless  to  an  estate  for  the  life  of  himself  therein ; 
and  that  T.  A.  Knight,  with  the  consent  and  approbation  of  his 
said  son,  had  determined  to  settle  the  said  real  and  personal  estate 
accordingly ;  it  was  witnessed  that  he  conveyed  the  said  real  estates 
to  a  trustee  and  his  heirs,  to  the  use  of  Thomas  Andrew  Knight  for 
life,  *without  impeachment  of  waste ;  with  remainder  to  the  use  of  [  '155  ] 
Thomas  Andrew  Knight  the  younger,  and  the  heirs  male  of  his 
body  lawfully  issuing;  with  remainder  to  the  use  of  Thomas 
^Vndrew  Knight  in  fee,  subject  nevertheless  to  the  trusts,  if  any,  • 

created  by  the  will  of  the  said  R.  P.  Knight,  and  which  were  not 
thereby  performed  and  duly  executed.  By  the  same  deeds  the 
personal  estate  was  limited  to  a  trustee,  in  trust  to  permit  Thomas 
Andrew  Knight  to  use  the  same  during  his  life ;  and  after  his  death, 
in  trust  for  Thomas  Andrew  Knight  the  younger  and  the  heirs  of 
his  body. 

In  Trinity  Term,  1826,  a  common  recovery  was  suffered  of  such  of 
the  real  estates  as  were  situate  in  the  county  of  Hereford,  and 
Thomas  Andrew  Knight  and  his  son  Thomas  Andrew  Knight  the 
younger  were  vouched  therein,  and  the  uses  thereof  were  declared 
to  be  in  favour  of  Thomas  Andrew  Knight  in  fee. 

On  the  80th  of  November,  1827,  Thomas  Andrew  Knight  the 
younger  died  intestate  and  without  issue,  and  his  father  Thomas 
Andrew  Knight  became  his  legal  personal  representative.     The 
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Knight      trustee  of  the  deeds  of  December,  1825,  afterwards  died,  and  the 
Knight,      defendant,   Edward  W.   W.   Pendarves,   was   his    legal   personal 
representative. 

Thomas  Andrew  Knight  the  elder  afterwards  executed  certain 
indentures,  dated  the  24th  and  25th  of  April,  1835,  the  release 
being  made  between  Thomas  Andrew  Knight  of  the  one  part  and 
Sir  William  Edward  Bouse  Boughton  of  the  other  part ;  and  after 
reciting  that  doubts  were  entertained  whether  Thomas  Andrew 
Knight  was  not  tenant  in  tail  at  law  or  in  equity  of  the  lands 
therein  mentioned,  being  lands  devised  by  the  will  of  the  said 
[  •isG  ]  Eichard  P.  Knight,  and  that  he  was  desirous  and  had  *determined 
to  bar  the  same  estate  tail,  if  any,  and  enlarge  his  estate  and 
interest  therein  to  a  fee-simple,  it  was  witnessed  that,  in  pursuance 
of  the  said  determination  and  of  the  statute  of  the  8  &  4  Will.  lY. 
c.  74,  Thomas  Andrew  Knight  conveyed  the  lands  in  Middlesex, 
Salop,  and  Gloucester,  discharged  of  all  estates  in  tail  and  interests 
of  the  nature  of  estates  tail,  to  Sir  William  Edward  Bouse  Boughton 
and  his  heirs,  to  the  use  of  Thomas  Andrew  Knight  in  fee.  The 
memorial  of  this  deed  was  duly  enrolled. 


[The  subsequent  proceedings  down  to  the  hearing  before  the 
Master  of  the  Bolls  are  more  clearly  stated  in  the  report  of  the 
appeal  to  the  House  of  Lords  in  11  CI.  &  Fin.  at  p.  619,  as  follows :] 
1844.  The  [plaintiffs  John  Knight  and  his  three  sons] ,  in  the  year 

r  11  CL& Fin.  1886,  exhibited  their  bill  in  Chancery,  against  the  said  T.  A.  Knight, 
.'>19  ]  T||omas  Knight  the  elder,  and  his  sons  T.  Knight  the  younger  and 
Edw.  Knight,  and  against  John  Knight  and  Humphrey  Senhouse 
Knight  (other  sons  of  T.  Knight  the  elder),  then  out  of  the  juris- 
diction, and  also  against  Edw.  Wynne  Pendarves,  the  personal 
representative  of  T.  P.  Stackhouse,  deceased,  the  trustee  named  in 
the  indentures  of  December,  1825.  The  bill,  after  stating  the  wills, 
deeds,  recovery,  assurances,  and  facts  before  mentioned,  among 
others,  further  stated  that  T.  A.  Knight  had  claimed  to  be  absolutely 
entitled  to  all  the  real  and  personal  estates  of  the  testator  B.  Payne 
Knight,  and  to  be  entitled  to  cut  down  timber  on  the  real  estates, 
either  by  virtue  of  his  will,  or  of  the  said  indentures  of  December, 
1825,  and  the  said  recovery,  or  by  virtue  of  the  said  indentures  of 
April,  1835  ;  and  that  he  had  lately  cut  down  divers  timber  and 
other  trees  which  were  standing  on  the  said  real  estates,  and 
disposed  of  them,  and  received  and  applied  the  proceeds  to  his 
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own  use ;  and  had  in  like  manner  applied  to  his  own  use  and      Knight 
benefit  divers  parts  of  the  residuary  personal  ^estate  of  the  said    bouohton. 
testator.    But  the  appellants  stated  that  they  were  advised  that       [  *520  ] 
the  said  indentures  of  December,  1825,  and  the  recovery,  and  the 
indentures  of  April,  1835,  were  not  in  conformity  to,  but  in  violation 
of  the  trusts  and  purposes  of  the  will  of  the  said  testator,  and  that 
neither  the  defendant  T.  A.  Knight,  nor  the  said  T.  A.  Knight  the 
younger,  could  by  the  said  indentures,  or  any  of  them,  or  by  the 
said  recovery,  derive  any  title  to  any  part  of  the  real  or  personal 
estate  of  the  said  testator ;  and  that  his  will  contained  a  direction, 
and  created  a  trust,  in  pursuance  of  which  all  his  real  estates  ought 
to  be  conveyed,  and  all  his  residuary  personal  estate  ought  to  be 
invested  and  secured,  in  such  manner  as  might  continue  the 
enjoyment  thereof  in  the  male  descendants  of  Bichard  Knight  the 
grandfather. 

The  bill  prayed  that  the  will  of  B.  Payne  Knight  might  be 
established,  and  the  trusts  thereof  carried  into  execution  ;  and  that 
it  might  be  declared  that,  according  to  the  true  construction  thereof, 
and  under  the  directions  and  trusts  therein  contained,  all  the  real 
estates,  and  all  the  residue  of  the  personal  estate  of  the  testator, 
ought  to  be  conveyed  and  assigned  in  such  manner  as  best  to 
secure  the  enjoyment  thereof  to  the  male  descendants  of  Bichard 
Enight,  the  grandfather  of  the  testator,  as  long  as  the  rules  of  law 
and  equity  would  permit;  and  for  that  purpose,  that  the  same 
ought  to  be  so  limited,  conveyed,  and  assigned  that  the  defendant 
T.  A.  Knight  should  have  only  a  life  estate  therein,  with  such 
remainders  to  his  issue  male  and  to  the  appellants  as  might  best 
answer  the  purposes  aforesaid  ;  and  that  all  proper  accounts  might 
therefore  be  taken  of  the  real  and  personal  property  of  the  testator, 
B.  Payne  Knight,  and  of  the  application  of  such  personal  estate, 
and  *of  all  timber  cut  from  the  real  estates  since  his  death ;  and  [  •521  ] 
that  proper  persons  might  be  appointed  trustees  of  such  real  and 
personal  estates  and  timber  money;  and  that  the  defendants, 
T.  A.  Knight  and  Ed.  Wynne  Pendarves,  might  be  decreed  to 
execute  all  necessary  and  proper  deeds,  and  do  all  necessary  acts, 
for  the  purpose  of  conveying,  assigning,  and  securing  such  real  and 
personal  estates  and  timber  money  accordingly. 

The  defendants,  T.  A.  Knight  T.  Knight  the  elder,  T.  Knight 
the  younger,  and  Ed.  Wynne  Pendarves,  put  in  their  answers  to  the 
the  bUl. 
In  May,  1838,  before  the  cause  came  to  be  heard,  T.  A.  Knight 
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Khioht  died.  By  his  will,  dated  the  6th  February,  1836,  and  duly  executed 
BouQHTON.  and  attested  for  passing  freehold  estates,  he  (after  stating  certain 
conferences  and  arrangements  between  himself  and  his  son, 
before  the  son's  death,  as  to  the  future  disposition  of  the  estates 
devised  by  E.  Payne  Knight's  will)  devised  and  bequeathed  unto 
the  respondent  Sir  W.  £.  R.  Bough  ton,  his  heirs,  executors,  adminis- 
trators, and  assigns,  all  his  freehold,  copyhold  and  leasehold  estates 
whatsoever  and  wheresoever  situate,  comprising  as  well  those  which 
were  R.  Payne  Knight's  as  his  own  (excepting  two  messuages 
with  their  appurtenances  situate  as  therein  mentioned),  upon 
certain  trusts  therein  declared  for  the  several  benefits  of  the 
testator's  wife  Frances  Knight,  of  his  daughters  Mrs.  Acton  and 
Mrs.  Walpole,  and  of  the  said  Sir  W.  E.  R.  Boughton  and  Dame 
Charlotte  his  wife  (another  of  the  testator's  daughters),  and  of 
their  second  son  Andrew  Johnes  Boughton.  And  after  directing 
(among  other  things)  that  his  household  goods  and  furniture,  books 
[  *522  ]  and  pictures,  &c.  in  his  *mansion-house  of  Downton  Castle,  should 
be  held  and  enjoyed  with  his  said  mansion-house  and  premises,  so 
far  as  the  rules  of  law  and  equity  would  admit,  by  the  person  or 
persons  for  the  time  being  eptitled  under  his  will  to  the  same 
mansion-house  and  premises  respectively ;  as  to  all  the  residue  of 
his  personal  estate  and  effects  which  he  should  die  possessed  of  or 
entitled  to,  and  not  thereinbefore  disposed  of,  he  bequeathed  the 
the  same  unto  his  wife,  for  her  own  absolute  use  and  benefit. 

The  testator  then  made  provision  for  the  expenses  of  litigating 
the  questions  arising  on  the  will  of  R.  P.  Knight ;  and  in  the  event 
of  its  being  ultimately  decided  that  he  had  not  the  right  of  disposing 
of  the  real  and  personal  estates  of  his  said  brother  as  he  had  done 
by  his  will,  then  and  in  such  case  only,  and  if  he  had  power  to 
direct  the  order  of  succession  and  appoint  the  real  and  personal 
estates  of  his  said  brother  to  such  one  or  more  of  the  male  descen- 
dants of  hi^  grandfather  Richard  Knight  as  he  should  think  proper, 
he  gave  and  devised  all  and  singular  the  real  estates  which  were 
the  property  of  his  brother  R.  Payne  Knight,  unto  his  cousin 
T.  Knight  the  elder,  for  his  life,  with  remainders  to  his  sons,  John, 
Robert,  Edward,  James,  and  Humphrey  Senhouse  Knight,  suc- 
cessively in  tail  male.  And  as  to  the  personal  estate  of  his  said 
brother,  in  the  event  only  and  under  the  circumstances  aforesaid, 
and  as  far  as  he  was  authorized  and  enabled  thereto,  he  bequeathed 
the  same  unto  the  said  T.  Knight  the  elder,  for  his  life,  and  after 
his  decease  to  the  said  J.  Knight  (his  son)  and  the  heirs  male  of 
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his  body ;  and  for  default  of  such  issue,  to  the  said  Bobert  Knight      Knight 

and  the  heirs  male  of  his  body :    And  after  devising  all  estates    bouohtox. 

which  should  be  vested  in  him  as  a  trustee,  unto  and  to  the  use  of 

Sir  W.  E.  E.  Boughton,  his  heirs  and  *assigns  for  ever,  upon  and       [  •523  ] 

for  the  trusts  and  purposes  for  which  he  held  the  same  respectively, 

he  appointed  him  the  sole  executor  of  his  will. 

This  will  was  duly  proved  by  Sir  W.  E.  R.  Bough  ton,  who  thereby 
became  the  legal  personal  representative  of  T.  A.  Knight,  and  of 
B.  Payne  Knight;  and  also  of  T.  A.  Knight  the  younger,  by 
obtaining  administration  de  bonis  non  to  him. 


The  necessary  parties  having  been  brought  before  the  Court  by  a        1840. 
bill  of  revivor  and  supplement,  and  the  preliminary  enquiries  having  ^  3  b^I^i59  j 
been  made  by  the  Master,  the  causes  now  came  on  for  hearing. 

The  question  in  the  cause  was,  whether  the  precatory  words  in 
the  will  of  Bichard  P.  Knight  were  imperative  on  Thomas  A.  Knight. 

Mr.  PemhertoHy  Mr.  G.    Turner,   Mr.  J.  Humphry,  and  Mr.       [  I60  ] 
Menteath,  for  the  plaintiffs.     *     *     * 

Mr.  Spence,  Mr.  Coote,  and  Mr.  Phillips,  for  the  defendant        [  164  ] 
Thomas  Knight  of  Pap  Castle  and  his  children.     *     *     * 

The  Attomey-General,  Mr.  Tinney,  Mr.  WiWraham,  and  Mr. 
Hodgson,  for  the  widow  of  the  testator  and  for  Mrs.  Acton,  his 
daughter,  and  Pendarves,  a  trustee ; 

Mr.  Kindersley  and  Mr.  K.  Parker,  for  Sir  W.  Boughton  and 
children ;  and 

Mr.  Itivluirds  and  Mr.  Torriano,  for  Mrs.  Walpole,  who  claimed 
under  the  will  of  Thomas  Andrew  Knight,  contra.     *     ♦     ♦ 

Mr.  Pemberton,  in  reply.  [  no  ] 

[The  contentions  supported  by  the  different  parties  and  the 
principal  cases  cited  on  their  behalf  sufficiently  appear  from  the 
following  judgment  of  the  Master  of  the  Bolls,  who,  after  stating 
the  circumstances  of  the  case,  proceeded  as  follows :] 

The  plaintiff,  John  Knight  of  Wolverley,  contends,  that,  under  -iug.  7. 
the  will  of  Bichard  Payne  Knight,  his  brother  Thomas  Andrew  [vn  ] 
Knight  was  bound  to  make  a  strict  settlement  of  the  real  and 

6—2 
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kkioht      personal  estates  upon  the  male  descendants  of  Bichard  Knight  the 
Kkight.     grandfather. 

The  defendant,  Thomas  Knight  of  Pap  Castle  contends,  that 
Thomas  Andrew  Knight  was  not  bound  to  make  a  strict  settlement 
of  the  estates,  but  was  bound  to  make  some  settlement  thereof 
upon  one  or  more  of  the  male  descendants  of  Richard  Knight, 
among  whom  he  had  a  power  of  selection,  which  he  has  duly 
exercised  by  his  will. 

The  defendant  Sir  William  Edward  Bouse  Boughton,  and  the 
widow  and  daughters  of  Thomas  A.  Knight,  who  claim  under  his 
will,  contend,  that  he  had  an  absolute  estate  and  interest  in  the 
property  in  question,  and  had  a  power  of  disposition,  unfettered  by 
any  trust  or  obligation  whatever. 

The  principal  question  is,  whether  a  trust  in  favour  of  the  male 
descendants  of  Bichard  Knight  is  created  by  the  will  of  the  testator 
Bichard  Payne  Knight. 

That  the  testator  wished  that  his  estates,  or  at  least,  that  some 
estates  should  be  preserved  in  the  male  line  of  his  grandfather,  and 
had  a  reliance,  or  in  the  popular  sense,  a  trust,  that  the  person  to 
whom  he  gave  his  property,  and  those  who  should  succeed  to  it, 
would  act  upon  and  realise  that  wish,  admits  of  no  doubt.  He 
has  expressed  his  wish  and  his  reliance  in  terms  which  are,  to 
that  extent,  sufficiently  clear. 
[  172  ]  But  it  is  not  every  wish  or  expectation  which  a  testator  may 

express,  nor  every  act  which  he  may  wish  his  successors  to  do,  that 
can  or  ought  to  be  executed  or  enforced  as  a  trust  in  this  Court ; 
and  in  the  infinite  variety  of  expressions  which  are  employed,  and 
of  cases  which  thereupon  arise,  there  is  often  the  greatest  difficulty 
in  determining,  whether  the  act  desired  or  recommended  is  an  act 
which  the  testator  intended  to  be  executed  as  a  trust,  or  which  this 
Court  ought  to  deem  fit  to  be,  or  capable  of  being  enforced  as  such. 
In  the  construction  and  execution  of  wills,  it  is  undoubtedly  the 
duty  of  this  Court  to  give  effect  to  the  intention  of  the  testator 
whenever  it  can  be  ascertained  :  but  in  cases  of  this  nature,  and  in 
the  examination  of  the  authorities  which  are  to  be  consulted  in 
relation  to  them,  it  is,  unfortunately,  necessary  to  make  some 
distinction  between  the  intention  of  the  testator  and  that  which  the 
Court  has  deemed  it  to  be  its  duty  to  perform  ;  for  of  late  years  it 
has  frequently  been  admitted  by  Judges  of  great  eminence  that,  by 
interfering  in  such  cases,  the  Court  has  sometimes  rather  made  a 
will  for  the  testator,  than  executed  the  testator's  will  according  to 
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}iis  iutentiou ;  and  the  observation  shows  the  necessity  of  being      knight 
extremely  cautious  in   admitting  any,  the  least,  extension  of  the       knioht. 
principle  to  be  extracted  from  a  long  series  of  authorities,  in  respect 
of  which  such  admissions  have  been  made. 

As  a  general  rule,  it  has  been  laid  down,  that  when  property  is 
given  absolutely  to  any  person,  and  the  same  person  is,  by  the 
giver  who  has  power  to  command,  recommended,  or  entreated,  or 
wished,  to  dispose  of  that  property  in  favour  of  another,  the 
recommendation,  entreaty,  or  wish  shall  be  held  to  create  a  trust, 

First,  if  the  words  are  so  used,  that  upon  the  whole,  they  ought     .  [  178  ] 
to  be  construed  as  imperative; 

Secondly,  if  the  subject  of  the  recommendation  or  wish  be 
certain  ;  and, 

Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit 
of  the  recommendation  or  wish  be  also  certain. 

In  simple  cases  there  is  no  difficulty  in  the  application  of  the 
rule  thus  stated. 

If  a  testator  gives  1,000Z.  to  A.  B.,  desiring,  wishing,  recom- 
mending, or  hoping  that  A.  B.  will,  at  his  death,  give  the  same  sum 
or  any  certain  part  of  it  to  C.  D.,  it  is  considered  that  G.  D.  is  an 
object  of  the  testator's  bounty,  and  A.  B.  is  a  trustee  for  him.  No 
question  arises  upon  the  intention  of  the  testator,  upon  the  sum 
or  subject  intended  to  be  given,  or  upon  the  person  or  object  of 
the  wish. 

So,  if  a  testator  gives  the  residue  of  his  estate,  after  certain 
purposes  are  answered,  to  A.  B.,  recommending  A.  B.,  after  his 
death,  to  give  it  to  his  own  relations,  or  such  of  his  own  relations 
as  he  shall  think  most  deserving,  or  as  he  shall  choose,  it  has  been 
considered  that  the  residue  of  the  property,  though  a  subject  to  be 
ascertained,  and  that  the  relations  to  be  selected,  though  persons  or 
objects  to  be  ascertained,  are  nevertheless  so  clearly  and  certainly 
ascertainable — so  capable  of  being  made  certain,  that  the  rule  is 
applicable  to  such  cases. 

On  the  other  hand,  if  the  giver  accompanies  his  expression  of 
wish,  or  request  by  other  words,  from  which  it  is  to  be  collected, 
that  he  did  not  intend  the  wish  to  *be  imperative :  or  if  it  appears  [  '174  ] 
from  the  context  that  the  first  taker  was  intended  to  have  a  dis- 
cretionary power  to  withdraw  any  part  of  the  subject  from  the 
object  of  the  wish  or  request :  or  if  the  objects  are  not  such  as  may 
be  ascertained  with  sufficient  certainty,  it  has  been  held  that  no  trust 
is  created.     Thus  the  words  "  free  and  unfettered,''  accompanying 
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Knight  the  strongest  expression  of  request,  were  held  to  prevent  the 
Knioht.  words  of  the  request  being  imperative.  Any  words  hy  which  it 
is  expressed  or  from  which  it  may  be  implied,  that  the  first  taker 
may  apply  any  part  of  the  subject  to  his  own  use,  are  held  to 
prevent  the  subject  of  the  gift  from  being  considered  certain  ;  and 
a  vague  description  of  the  object,  that  is,  a  description  by  which 
the  giver  neither  clearly  defines  the  object  himself  nor  names  a 
distinct  class  out  of  which  the  first  taker  is  to  select,  or  which 
leaves  it  doubtful  what  interest  the  object  or  class  of  objects  is  to 
take,  will  prevent  the  objects  from  being  certain  within  the 
meaning  of  the  rule ;  and  in  such  cases  we  are  told  (i)  that  the 
question  ''never  turns  upon  the  grammatical  import  of  words — 
they  may  be  imperative,  but  not  necessarily  so ;  the  subject-matter, 
the  situation  of  the  parties,  and  the  probable  intent  must  be 
considered."  And  (2)  "  wherever  the  subject,  to  be  administered  as 
trust  property,  and  the  objects,  for  whose  benefit  it  is  to  be 
administered,  are  to  be  found  in  a  will,  not  expressly  creating  a 
trust,  the  indefinite  nature  and  quantum  of  the  subject,  and  the 
indefinite  nature  of  the  objects,  are  always  used  by  the  Court  as 
evidence,  that  the  mind  of  the  testator  was  not  to  create  a  trust ; 
and  the  difficulty,  that  would  be  imposed  upon  the  Court  to  say  what 
should  be  so  applied,  or  to  what  objects,  has  been  the  foundation  of 
the  argument,  that  no  trust  was  intended  " ;  or,  as  Lord  Eldon 
[  •175  ]  expresses  it  in  another  *case  (3),  "  Where  a  trust  is  to  be  raised 
characterised  by  certainty,  the  very  difficulty  of  doing  it  is  an  argu- 
ment which  goes,  to  a  certain  extent,  towards  inducing  the  Court  to 
say,  it  is  not  sufficiently  clear  what  the  testator  intended." 

I  must  admit  that,  in  the  endeavour  to  apply  these  rules  and 
principles  to  the  present  case,  I  have  found  very  great  difficulty  ; 
that  in  the  repeated  consideration  which  I  have  given  to  the 
subject,  I  have  found  myself,  at  difi'erent  times,  inclined  to  adopt 
different  conclusions ;  and  that  the  result  to  which  I  have  finally 
arrived  has  been  attended  with  much  doubt  and  hesitation. 

The  testator,  at  the  date  of  his  will,  was  entitled  in  fee  to  a  large 
real  estate,  and  absolutely  entitled  to  a  very  considerable  personal 
estate.  Of  the  largest  part  of  the  real  estate  he  had  been  tenant  in 
tail,  under  the  dispositions  made  by  his  grandfather  Eichard Knight; 
he  had  suffered  recoveries,  whereby  he  became  entitled  to  the  same 

(1)  Meggism  v.  Mttore,   2  Yes.   Jr.      7  B.  R.  241  (10  Yes.  536). 

632,  633.  (3)   Wright  v.  Atkgns,  24  R.  R.  p.  (5 

(2)  M(trice  v.   liiahop    of  Durham,      (T.  &  R.  159). 
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estate  in  fee ;  and  the  question  is,  whether  by  the  will  he  meant  to       Knight 
impose  on  his  brother,  Thomas  Andrew  Knight,  the  trust  or  duty  of      knight. 
making  such  a  settlement  as  is  alleged  by  the  plaintififs ;  or  such  a 
settlement  upon  some  of  the  male  descendants  of  the  grandfather  as 
would,  under  the  will  of  Thomas  Andrew  Knight,  give  a  right  to  the 
defendant,  Thomas  Knight  of  Pap  Castle ;  or  did  he  mean  that  his 
brother  was  to  have  over  the  estate  the  same  power  which  he 
himself  had  acquired  and  enjoyed ;    and  which   by  his  will  he 
exercised  for  the  purpose  of  transmitting  the  estate  to  the  next 
male  heir  of  his  grandfather,  and  which  he  wished  his  successors  to 
use  in  the  same  manner  for  the  farther  transmission  of  the  estates 
in  the  same  line.    And  I  *am  of  opinion,  though,  I  admit,  after       [  ♦176  ] 
great  doubt  and  hesitation,  that  the  testator  did  not  intend  to  impose 
an  imperative  trust  on  his  successor,  and  that  his  will  ought  not  to 
be  construed  to  have  that  effect. 

As  he  who  had  made  himself  absolute  owner  of  the  property  had 
conceived  himself  bound  in  honour  to  transmit  it  to  the  male  line 
of  his  grandfather,  so  he  wished  the  same  sentiment  to  govern  his 
succBssors.  He  was  pleased  to  speak  of  the  honour  and  integrity  of 
his  family,  and  he  expressed  his  trust  or  reliance  on  the  justice 
of  his  successors ;  but  it  does  not  appear  to  me  that  he  intended  to 
subject  them,  as  trustees,  to  the  power  of  this  Court,  so  that  they 
were  to  be  compelled  to  do  the  same  thing  which  he  states  he 
trusted  their  own  sense  of  justice  would  induce  them  to  do. 

It  is  a  common  observation  in  all  such  cases,  that  the  testator 
might,  if  he  had  intended  it,  have  created  an  express  trust;  but  the 
authorities  show  that  if  there  be  sufficient  certainty,  and  nothing  in 
the  context  of  the  will  to  oppose  the  conclusion,  the  trust  may  and 
must  be  implied ;  and  the  question  is,  whether  there  is  a  trust 
by  implication. 

He  gave  all  his  estates,  real  and  personal  (except  as  therein 
mentioned),  to  his  brother,  or  to  the  next  descendant  in  the  direct 
male  line  of  his  grandfather,  who  should  be  living  at  the  time  of 
his  death.  The  gift  is  in  terms  which  make  the  devisee  the  absolute 
owner,  and  give  him  the  power  of  disposing  of  the  whole  property 
(with  such  exceptions  as  are  mentioned)  as  he  pleases.  The 
exceptions,  deductions,  or  reservations  consist  of  certain  gifts  for 
charitable  and  other  purposes ;  and  he  constitutes  his  devisee  sole 
executor  and  trustee  to  carry  his  will  into  execution,  ''confiding 
in  the  approved  *honoilr  and  integrity  of  his  family  to  take  no  f  *i"7] 
advantage  of  any  technical  inacQuracies } "  and  the  context  appear3 
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Knight  to  me  to  show,  that  these  words  relate  to  the  reservations  whicii 
Knight,  he  had  made  out  of  the  general  devise  and  bequest  to  his  brother  or 
^he  next  descendant  in  the  direct  male  line  of  his  grandfather.  The 
expressions  used  in  his  great  bequest  to  the  British  Museum,  afford 
additional  evidence  of  his  wish  to  maintain  the  distinction  of  his 
family  in  the  same  line  ;  but  I  think  that  the  question  in  the  cause 
depends  on  the  effect  to  be  given  to  the  last  sentence  in  the  will. 
Having  given  all  his  estates,  real  and  personal,  to  his  successor, 
that  is,  the  next  male  descendant,  and  having  given  a  few  legacies, 
he  says,  "I  trust  to  the  liberality  of  my  successors  to  reward  any 
others  of  my  old  servants  and  tenants  according  to  their  deserts, 
and  to  their  justice  in  continuing  the  estates  in  the  male  succession, 
according  to  the  will  of  the  founder  of  the  family,  my  above-named 
grandfather  Bichard  Knight." 

In  this  passage  there  is  no  doubt  of  the  wish,  or  of  the  line  of 
succession,  in  which  the  testator  desired  the  estates  (whatever  he 
meant  by  that  term)  to  devolve  or  be  transmitted. 

Contemplating  his  successors,  and,  as  it  would  seem,  all  his 
successors  without  limit  in  that  line,  he  says,  that  he  trusts  to  their 
liberality  for  one  purpose,  and  to  their  justice  for  another.  So  far 
as  he  trusts  to  their  liberality  to  reward  any  of  his  old  servants  or 
tenants,  according  to  their  deserts,  he  cannot  be  understood  to  have 
intended  to  create  an  imperative  trust.  Notwithstanding  the  use 
made  of  the  word  **  trust,"  an  indefinite  discretion  was,  in  that 
respect,  left  with  the  successors ;  and  it  is  difficult  to  suppose,  that 
having  in  this  sentence  used  the  word  **  trust  "  in  a  sense  consistent 
[  •178  J  with  an  ♦indefinite  discretion  in  the  person  trusted,  he  should,  in 
the  same  sentence,  use  the  word  "  trust "  in  a  sense  wholly 
inconsistent  with  such  discretion;  in  a  sense  which  imposed  an 
absolute  obligation  to  resort  to  the  most  refined  subtleties  of  the 
law  for  the  purpose  of  executing  a  trust  in  such  a  manner  as  to 
preserve,  by  compulsion,  the  succession  to  the  estate  in  the  same 
line  for  the  longest  time  possible.  Admitting  the  wishes  of  the 
testator,  which  seem  to  me  sufficiently  expressed,  I  have  found  an 
insuperable  difficulty  in  coming  to  a  satisfactory  conclusion  that  he 
did  not  intend  to  rely  on  the  honour,  integrity,  or  justice  of  his 
family  or  successors  for  the  performance  of  his  wishes,  but  did 
intend  to  impose  upon  his  successors  an  obligation  to  be  enforced 
by  legal  sanction  :  and  the  impression  arising  from  the  last  words 
in  the  will  appears  to  me  to  be  increased  by  a  consideration  of  the 
preceding  parts.    He  gave  absolute  estates ;  as  to  the  gifts  to  other 
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persons,  he  confides  in  the  approved  honour  and  integrity  of  his  Knight 
family  that  no  advantage  will  be  taken  of  technical  inaccuracies  to  ENmHT. 
defeat  them;  and  as  to  the  succession  of  the  estates  intended 
to  pass  in  the  line  he  had  chosen,  he  trusts  to  their  justice.  It 
seems  to  me,  as  if  he  had  said,  ''  you  see  my  sense  of  what  is  due  to 
the  founder  of  the  family;  under  his  will,  I  have  inherited  the 
estates  which  his  industry  and  abilities  acquired,  and  of  which  he 
had,  therefore,  the  best  right  to  dispose.  I  have,  by  my  own  act, 
made  myself  absolute  master  of  the  estates,  but  I  think  it  just  to 
continue  the  succession  in  the  same  manner :  this  I  do  by  my  will, 
and  I  trust  to  your  justice  to  do  the  like.'*  If  this  were  his  meaning, 
it  is  consistent  with  an  intention  that  each  successor  should  take 
from  his  immediate  predecessor,  by  gift  proceeding  from  a  sense  of 
justice,  or  by  descent  from  the  same  motive,  an  absolute  interest  in 
the  estates  ;  and  that  the  continuance  in  the  line  designated  should 
be  provided  for  in  that  way. 

I  think,  therefore,  that  there  is  great  reason  to  doubt  the  intention  [  nu  ] 
to  create  an  imperative  trust :  and  looking  to  the  subject  to  which 
his  wishes  were  directed — observing  the  absolute  gift  of  all  his 
estates,  real  and  personal,  with  certain  exceptions  ;  and  that,  in  the 
last  clause,  he  has  not  used  the  words  "my  said  estate,"  or  any 
words  clearly  and  certainly  indicating  all  that  he  had  given  to 
those  whom  he  has  called  his  successors,  but  has  simply  used  the 
words,  "  the  estates,"  leaving  it  [to]  be  matter  of  by  no  means  easy 
construction,  whether  he  intended  under  that  expression  to  include 
the  personal  estate  as  well  as  the  real ;  and  it  not  being  certain, 
having  regard  to  the  subsequent  reference  to  the  will  of  his  grand- 
father, whether  he  meant  to  include  more  than  the  estates  of  his 
grandfather,  to  which  he  had  himself  succeeded ;  and  observing 
that  some  part  of  the  personal  estate,  at  least,  was  subjected  to  the 
liberality  of  his  successors,  I  think  that  there  is  reason  to  doubt 
whether  the  subject  is  sufficiently  certain  for  a  trust  of  this  nature. 

The  objects  do  appear  to  me  to  be  indicated  with  sufficient 
certainty,  and  it  seems  to  me  clear  in  what  order  he  wished  them 
to  take.  But,  unless  they  were  to  take  successively  as  absolute 
owners,  I  cannot  discover  what  estates  they  were  intended  to  take. 
I  have  not  been  able  to  persuade  myself  that  the  testator  meant  to 
tie  down  his  successor  to  make  such  a  settlement  as  is  proposed  by 
the  plaintiffs,  and  nothing  less  would  give  the  plaintiffs  any  right  to 
ask  for  a  decree  of  this  Court  in  their  favour;  and  if  I  might 
be  permitted  to  adapt  the  words  of  Lord  Bosslyn,  in  the  case  of 
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Kniobt  Meggigim  v.  Mwre  (i),  to  the  circumstaucee  of  this  case,  I  should 
Knight.  Bay,  that  **  if  I  were  imperatively  to  declare  that  the  successors 
[  •!»'>]  designated  by  the  will  should  take  only  *for  life  and  their  issue  in 
strict  settlement,  I  should  do  a  thing  most  foreign  to  the  testator's 
intention.  His  successor  might  have  done  what  is  suggested.  The 
testator  intinmted  a  wish  to  him,  and  gave  sufficient  power ;  but  I 
cannot  say  that  he  has  left  it  to  the  Court  of  Chancery  to  accomplish 
his  wishes^" 

On  the  whole,  I  am  under  the  necessity  of  saying,  that  for  the 
creation  of  a  trust,  which  ought  to  be  characterised  by  certainty, 
there  is  not  sufficient  clearness  to  make  it  certain  that  the  words  of 
trust  were  intended  to  be  imperative,  or  to  make  it  certain  what  was 
precisely  the  subject  intended  to  be  affected,  or  to  make  it  certain 
what  were  the  interests  to  be  enjoyed  by  the  objects. 

It  appears  to  me,  therefore,  that  the  plaintiffs  have  not  made  out 
any  title,  and  that  the  bill  ought  to  be  dismissed. 

Bill  dismissed  without  costs. 


[The  plaintiffs  appealed  from  this  order,  as  reported  in  11  Clark  & 
Finnelly,  518.] 

1844.  Mr.  Pemherton  Leigh  and  Mr.  J.  Hmnph-y  {Mr.   G.  Turner 

\  11  clI Fin    ^^^  ^^^^  them),  for  the  appellants.      ♦     *     * 

626] 

r  53g  J  The  Solicitor-General  and  Mr.  Turner,  for  the  respondents.  *  *  * 

[  544  ]  Mr.  Pemherton  Leigh,  in  reply.     ♦     ♦     ♦ 

Sej)L  4.       The  Lord  Chancbllor  : 

[  :,47  ]  The  question  in   this  appeal — which  was  argued  before  your 

Lordships  in  the  last  Session — arose  upon  the  will  of  the  late 
Tlichard  Payne  Knight.  He  had  succeeded  to  a  large  real  estate 
and  to  considerable  personal  property,  under  the  will  of  his  grand- 

[  •r,48  ]  father  Eichard  Knight.  These,  with  other  real  *estates  and  other 
personal  property,  he  bequeathed  **  to  his  brother  Thomas  Andrew 
Knight,  should  he  be  living  at  the  time  of  his,  the  testator's, 
decease,  and  if  not,  to  his  son  Thomas  Andrew  Knight  the  younger ; 
and  in  case  he  should  die  before  the  testator,  to  his  eldest  son,  or 
next  descendant  in  the  direct  male  line ;  and  in  case  he  should 
leave  no  such  descendant  in  the  direct  male  line,  then  to  the  next 
male  issue  of  the  testator's  said  brother,  and  his  next  descendant 

(1)  2  Yes.  Jr.  p.  633. 
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in  the  direct  male  line  ;  but,"  he  adds,  *'  in  case  no  such  issue  or  Knight 
descendant  of  my  said  brother  or  nephew  shall  be  living  at  the  boughton. 
time  of  my  decease,  to  the  next  descendant,  in  the  direct  male  line, 
of  my  late  grandfather  Richard  Knight,  of  Downton,  according  to 
the  purport  of  his  will,  under  which  I  have  inherited  these  estates, 
which  his  industry  and  abilities  had  acquired,  and  of  which  he  had 
therefore  the  best  right  to  dispose."  This  property  so  bequeathed 
was  given  in  fee. 

The  will,  in  a  subsequent  part  of  it,  contained  this  clause :  "  I 
trust  to  the  liberality  of  my  successors  to  reward  any  others  of  my 
old  servants  and  tenants,  according  to  their  deserts ;  and  to  their 
justice,  in  continuing  the  estates  in  the  male  succession,  according 
to  the  will  of  the  founder  of  the  family,  my  above-named  grand- 
father Richard  Knight." 

The  question  is  whether  by  the  words,  "  I  trust  to  the  justice  of 
my  successors,  in  continuing  the  estates  in  the  male  succession," 
&c.y  a  trust  was  created ;  or  whether  the  testator  intended  to  leave 
a  discretion  in^  the  persons  whom  he  calls  his  successors,  with 
respect  to  the  disposal  of  their  property.  The  law  upon  questions 
of  this  nature  is  well  laid  down  by  Lord  Alvanlby  in  Malim  v. 
Keighley  (i) :  "  Wherever,"  *he  says,  "any  person  gives  property,  [  •549  ] 
and  points  out  the  object^  the  property,  and  the  way  in  which  it 
shall  go,  that  does  create  a  trust,  unless  he  shows  clearly  that  his 
desire  expressed  is  to  be  controlled  by  the  party,  and  that  he  shall 
have  an  option  to  defeat  it." 

I  have  shared  the  doubt  expressed  by  the  Master  of  the  Rolls 
in  his  judgment  in  this  case  (2) ;  but  I  have  come  to  the  conclusion, 
upon  considering  the  whole  of  the  will,  that  the  testator  had  no 
intention  to  create  a  trust ;  that  no  trust  has  in  fact  been  created  ; 
and  that  it  was  in  the  discretion  of  the  devisee,  Thomas  Andrew 
Knight,  to  dispose  of  the  property  as  he  should  think  proper.  I  do 
not  think  that  the  testator  intended  to  control  his  successors  in  the 
disposal  of  the  property,  but  to  leave  the  whole  to  their  discretion. 
In  the  very  clause  in  question,  the  testator  "  trusts  to  the  liberality 
of  his  successors  to  reward  any  others  of  his  old  servants  and 
tenants,  according  to  their  deserts."  This,  it  is  clear,  does  not 
raise  a  trust ;  it  creates  no  legal  obligation ;  and  when  the  testator, 
therefore,  goes  on  and  expresses  his  trust  in  "  their  justice,  in 
continuing  the  estates  in  the  male  succession,  according  to  the  will 
of  the  founder  of  the  family,"  it  would  be  difficult  to  suppose  that 
(1)  2  R.  E.  229  (2  Ves.  Jr.  33d).  (2)  AnU,  p.  87. 
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Knight  he  intended  to  create  a  different  description  of  obligation.  He  had 
BouGHTON.  himself  suffered  a  recovery  of  the  estate  to  which  he  had  succeeded 
under  the  will  of  his  grandfather,  and  thereby  converted  the  entail 
into  an  estate  in  fee  simple.  By  his  will  he  disposed  of  this  to  the 
nearest  male  descendant  of  his  grandfather,  who  should  be  living 
at  his  own  death.  He  then  gave  him  the  power  of  acting  as  he 
[  •550  ]  himself  had  *done  in  furtherance  of  his  grandfather's  view ;  and 
he  might,  and  probably  did,  suppose  that  this  mode  of  disposing  of 
the  property  would  be  more  effectual  for  that  purpose  than  any 
special  limitation  of  it  that  the  law  would  permit. 

Another  observation  arising  out  of  the  clause  is,  that  it  is  not 
confined  to  his  immediate  successors  but  is  without  limit :  as  he 
must  have  known  that  such  an  injunction  could  not  be  imperative 
on  his  successors  generally,  he  must,  I  think,  have  meant  it  as  a 
mere  suggestion  applicable  in  the  same  way  to  his  immediate  as  to 
his  more  remote  successors,  and  not  intending  thereby  to  fetter 
their  discretion  as  to  the  disposal  of  the  property. 

Another  argument  in  support  of  this  view  arises  out  of  the 
language  of  the  clause  as  to  the  property  to  which  it  refers.  It  is 
not  clear  to  what  it  applies.  By  the  use  of  the  word  "  continuing," 
it  would  seem  to  be  confined  to  the  estates  which  the  testator  took 
from  his  grandfather ;  but  this  is  by  no  means  clear.  It  is  doubtful, 
too,  whether  it  includes  the  personal  as  well  as  the  real  estate.  This 
vagueness  is  not  inconsistent  with  the  intention  that  everything 
should  be  left  to  the  discretion  of  the  successors,  but  is  not  easily 
reconcileable  with  the  intention  of  imposing  a  positive  obligation 
upon  them. 

This  obscurity,  as  to  the  property  to  which  the  clause  was 
intended  to  apply,  and  the  circumstance  that  an  indefinite  portion 
of  the  personal  estate  was  subject  to  be  disposed  of  according  to  the 
liberality  of  his  successors,  raise  another  difficulty  in  the  way  of 
considering  this  as  an  imperative  trust. 

Then  as  to  the  nature  of  the  estate  to  be  taken  in  the  property, 
supposing  the  property  itself  to  be  sufficiently  ascertained,  what  is 
[  ♦Bsi  ]  there  to  guide  the  Court  *in  determining  it  ?  The  testator  has 
said  nothing  upon  the  subject.  This  affords  a  further  reason  against 
the  supposition  that  the  testator  intended  to  impose  an  imperative 
obligation  on  his  successors  as  to  the  settlement  of  the  property. 

Beferring  then  to  the  rule  stated  by  the  learned  Judge  (Lord 
Alvanlby)  to  whom  I  have  referred,  there  is,  I  think,  too  much 
uncertainty  in  this  disposition  to  admit  of  a  trust  being  raised  in 
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the  devisee  with  respect  to  any  part  of  the  property  in  question  ;      Knight 
aod  considering  the  terms  that  the  testator  has  used,  in  connexion    bououton. 
with  the  other  circumstances  to  which   I  have  adverted,  I   am 
persuaded  he  had  no  intention   to  do  so.      I  recommend  your 
Lordships,  therefore,  to  affirm  this  judgment. 

Lord  Brougham  : 

I  heard  the  argument  in  this  case,  and  I  take  the  same  view  of 
it  as  that  which  has  been  expressed  by  my  noble  and  learned  friend. 
With  respect  to  the  precatory  words,  I  had  some  doubt  at  first,  but 
oD  farther  looking  into  the  case  these  doubts  have  been  removed ; 
and  on  the  whole  I  agree  with  my  noble  and  learned  friend  in 
thinking  that  this  judgment  ought  to  be  affirmed. 

Lord  Cottenham: 

I  concur  in  thinking  that  the  decree  in  this  case  ought  to  be 
affirmed.  I  adopt  the  rule  as  laid  down  by  Lord  Alvanley  in 
Malimv.  Keighley,  and  I  think  this  case  comes  within  the  exception 
he  there  lays  down  :  his  words  are  thus  reported  :  "  Wherever  a 
person  gives  property,  and  points  out  the  object,  the  property,  and 
the  way  in  which  it  shall  go,  that  creates  a  trust,  unless  he  shows 
clearly  that  his  desire  expressed  is  to  be  controlled  by  the  party, 
and  that  he  is  to  have  an  option  to  defeat  *it."  "If  a  testator  [  •562  ] 
shows  his  desire  that  a  thing  shall  be  done,  unless  there  are  plain 
express  words  or  necessary  implication  that  he  does  not  mean  to 
take  away  the  discretion,  but  intends  to  leave  it  to  be  defeated,  the 
party  shall  be  considered  as  acting  under  a  trust  "  (i). 

I  will  not  consider  whether  the  testator  has  sufficiently  described 
the  property,  or  expressed  the  way  in  which  it  should  go ;  because, 
assuming  that  he  has  done  so,  I  think  there  is  sufficient  upon  the 
face  of  this  will  to  show  that  he  did  not  intend  to  take  away  from 
the  devisee  the  discretion  of  defeating  the  devise  he  expressed. 
Having  by  his  will  expressed  his  sense  of  the  justice  of  continuing 
the  estate  in  the  male  succession,  according  to  the  will  of  his 
grandfather,  it  must  be  assumed  that  he  conceived  the  obligation 
to  be  binding  on  himself ;  and  how  did  he  perform  this  duty  ?  He 
had  a  brother,  and  that  brother  had  a  son  at  the  time  he  made  his 
will ;  but  so  far  from  himself  limiting  the  succession  of  the  estates 
according  to  the  will  of  his  grandfather,  he  gives  absolute  estates 
to  his  brother,  and  to  his  brother's  son,  but  only  in  the  event  of 
his  brother  not  being  alive  at  the  time  of  his  own  death  ;  and  he 
(1)  2  B.  E.  at  p.  231  (2  Ves.  Jr.  335). 


94  1844.     H.  L.     11  CL.  &  PIN.  652—554.  [b.b. 

Knight  makes  provision  in  terms  for  the  next  descendant  in  the  male  line 
BouoHTON.  of  his  grandfather,  only  in  the  event  of  there  being  no  issue  male 
of  his  brother  at  the  time  of  his  own  death.  Such  next  descendant, 
in  the  direct  male  line,  of  his  grandfather  was  to  take  according  to 
the  purport  of  his  (the  grandfather's)  will ;  but  there  was  no  such 
direction  as  to  his  brother  or  his  brother's  sons.  He,  no  doubt, 
assumed  that  the  sons  of  his  brother  and  their  issue  male  would 

[  *553  ]  in  due  succession  enjoy  the  property ;  but  *not  doubting  but  that 
such  would  be  the  case,  he  took  no  means  to  secure  it,  unless  the 
provision  at  the  close  of  his  will  had  that  effect ;  and  if  it  had,  all 
would  have  taken  immediate  interests  in  remainder  under  the  will, 
and  not  absolute  interests,  such  as  he  gave  to  his  brother  and  his 
brother's  son  in  certain  events. 

It  is  an  observation  incident  to  all  trusts  created  by  precatory 
words,  that  the  testator  might,  if  he  had  intended,  have  created  an 
express  trust ;  but  there  is  a  peculiarity  in  this  case  which  seems 
to  give  peculiar  force  to  that  observation :  the  testator  must  have 
been  aware  of  his  own  legal  power  over  the  property,  obtained  by 
his  own  act  (the  recovery  he  had  suffered),  but  he  felt  bound  by  a 
moral  obligation  to  give  effect  to  the  supposed  wishes  of  his  grand- 
father. To  effect  that  he  must  have  intended  either  to  subject  his 
successors  to  the  same  moral  obligation  and  so  to  effect  his  object 
through  their  acts,  or  to  secure  it  by  his  own.  The  provisions  of 
his  will  are  precisely  calculated  for  the  first  purpose,  but  are 
inapplicable  to  the  second.  An  act  which  is  to  depend  upon  the 
sense  of  justice  of  another,  must  be  discretionary  in  the  person 
from  whom  it  is  to  proceed.  In  ordinary  cases  the  testator  must 
be  supposed  either  to  have  considered  his  recommendation  as 
equivalent  to  a  command,  or  as  imposing  a  condition  upon  the 
gift ;  both  of  which  exclude  the  idea  of  discretion,  which  is  in  the 
present  case  necessarily  implied. 

This  construction  is,  I  think,  strengthened  by  the  clause  which 
relates  to  the  donation  he  gave  to  the  poor  and  others  out  of  his 
estate ;  he  intended  that  those  directions  should  be  imperative,  and 
with  this  view  he  declared  "  that  the  person  who  should  inherit 

[  *o5i  ]  his  estates  under  his  will  should  be  his  sole  executor  *and  trustee, 
to  carry  the  same  and  every  thing  contained  therein  duly  into 
execution."  But  apprehending  that  there  might  be  some  technical 
inaccuracies  fatal  to  the  legal  validity  of  these  gifts,  he  in  that  case 
expresses  his  "  confidence  in  the  approved  honour  and  integrity  of 
his  family  to  take  no  advantage  of  any  such  technical  inaccuracy. 
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but  to  admit  all  the  comparatively  small  reservations  he  had  made 
out  of  80  large  a  property,  according  to  the  plain  and  obvious 
meaning  of  his  words ;"  terms  very  similar  to  those  by  which  he 
expresses  his  wishes  as  to  the  line  of  succession  to  his  estates,  but 
very  different  from  those  in  which  he  gives  directions  which  he 
intended  to  be  imperative. 

I  think,  for  these  reasons,  that  the  testator  contemplated,  and,  in 
the  words  of  Lord  Alvanley,  intended  that  the  desire  he  expressed 
should  be  subject  to  the  control  of  those  who  might  succeed 
to  his  estates,  and  liable  to  be  defeated  at  their  discretion  and 
option ;  and  consequently  that  the  judgment  of  Lord  Langdale 
was  right,  and  ought  to  be  affirmed. 

Lord  Campbell: 

Having^  been  counsel  in  this  case,  I  have  regarded  my  own 
opinion  upon  it  with  a  good  deal  of  distrust,  although  that  opinion 
was  very  strongly  in  favour  of  the  decree ;  but  now,  having  heard 
the  opinions  of  the  noble  and  learned  Lords  who  have  preceded 
me,  I  have  no  hesitation  in  saying  that  I  do  not  entertain  the 
smallest  doubt  that  the  decree  was  right ;  feeling  strongly  that  the 
testator  had  not  the  remotest  notion  that  there  was  to  be  any 
resort  to  a  court  of  justice  to  keep  the  estate  in  the  family,  but  that 
those  precatory  words  were  considered  by  him  as  intimating  what 
he  desired  that  the  settlement  should  be.  I  can  hardly  say  that 
that  is  "^a  strict  settlement,  because  that  is  not  at  all  the  model  on 
which  such  a  settlement  should  be  framed.  It  has  caused  great 
confusion  in  this  particular  case,  and  might  tend,  I  think,  to 
unsettle  the  law  upon  the  subject.  I  therefore  heartily  concur  in 
the  motion,  that  the  judgment  be  affirmed. 

The  decree  was  accordingly  affirmed  and  the  appeal  dismissed. 


Knight 
r, 

BOUOHTON, 


[  *555  ] 


LOKD  DOKCHESTEB  v.  The  EARL  op  EFFINGHAM  (1). 

(3Beav.  180,n.— 182, 7i.) 

A.  having  a  power  of  revocation  and  new  appointment  over  an  estate,  of 
which  B.,  his  heir,  was  tenant  in  tail,  by  his  will  directed  the  estate  '*  to  be 
attached  to  his  title  as  closely  as  possible  "  :  Held,  that  the  estate  of  B.  and 
ail  other  tenants  in  tail  in  eue  at  A.*s  death  (being  in  the  line  of  the  title) 
were  abridged  to  estates  for  life  only. 

Thb  facts  of  the  case,  as  appearing  by  the  decree,  were  as  follows  : 

under  certain  indentures,  real  estates  were  limited  to  the  use  of 

(I)  SackvilU  Wr6t  V.  Holme$dale  (1870)  L.  B.  4  H.  L.  543. 


1813. 

Feb.  18,  ID. 

March  9. 

Ilolls  Court, 

[  3  Bcav. 
180,  w.  ] 
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Lord        Guy  Lord  Dorchester  for  life,  with  remainder  to  his  then  eldest  son 

DORCHBSTBB 

«..  Christopher  for  life,  with  remainder  to  Christopher's  first  and  other 

eZil"^op      ^^^^  ^  **^^  male,  with  remainder  in  succession  to  the  other  children 

Effingham,  of  Guy  Lord  Dorchester  for  life,  with  remainder  to  their  first  and 

other  sons  in  tail.    A  power  of  revocation  of  these  uses,  and  of 

making  a  new  appointment  by  deed  or  will,  was  reserved  to  Guy 

Lord  Dorchester. 

Christopher  died  in  1806,  leaving  the  plaintiff  Arthur  Henry,  his 
eldest  son,  an  infant. 

Guy  Lord  Dorchester  died  in  1808.  By  his  will,  attested  so  as 
to  pass  real  estate,  he  expressed  himself  as  follows:  ''All  my 
landed  estates  to  be  attached  to  my  title  as  closely  as  possible;  all 
[  •isi,  ii.  ]  the  timber  woods  *and  trees  on  my  estates  I  leave  to  my  executors 
in  trust  to  increase  my  landed  property ;  all  debts  due  to  me  from 
Government,  and  all  my  personal  property  not  otherwise  disposed  of, 
I  leave  to  my  executors  in  trust  to  increase  my  landed  property,  all 
which  trust  shall  be  lodged  in  bank  stock,  there  to  accumulate 
principal  and  interest,  and  profits  arising  therefrom,  till  my  executors 
find  an  advisable  purchase  adjoining  to  or  near  my  estates.  The 
executors  to  have  a  power,  with  the  consent  and  approbation  of  Lady 
Dorchester,  to  sell  my  estates  for  the  purpose  of  buying  others, 
which  may  unite  or  approximate  the  landed  property." 

By  a  codicil  unattested,  he  gave  all  the  timber  on  his  estates, 
and  all  his  personal  property  not  otherwise  disposed  of,  to  his 
executors  in  trust  to  increase  his  landed  property. 

After  the  death  of  Guy  Lord  Dorchester,  his  grandson  Arthur 
Henry,  then  Lord  Dorchester,  who,  under  the  limitations  in  the 
deeds,  taken  independently  of  the  will,  would  have  been  tenant 
in  tail,  filed  this  bill  by  his  guardian,  praying  that  he  **  might  be 
declared  to  be  tenant  in  tail  of  the  said  settled  estates,  under  and 
by  virtue  of  the  limitations  of  the  said  deeds ;  "  that  the  deeds  and 
will  might  be  carried  into  execution,  and  for  a  declaration  of  the 
rights  of  the  parties. 

The  parties  entitled  in  remainder,  after  the  limitations  to  the 
plaintiff  and  his  issue,  insisted  "  that  the  said  testator  did  by  his 
said  will  alter  the  uses  of  the  said  settlement,  and  that  he  had  full 
right  and  power  so  to  do ;  and  that  upon  the  true  construction 
of  the  said  will,  the  plaintiff  ought  to  be  declared  to  be  tenant  for 
life  of  the  estates  of  the  said  Guy  Lord  Dorchester ;  and  that  they 
would  become  entitled  upon  the  death  of  the  said  plaintiff  to 
successive  estates  for  life  therein,  with  remainder  to  their  respective 
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sons  in  tail  male ;  and  the  defendant  Guy  Carlton  claimed  to  be        lord 

DOBCH  E«ST£R 

the  first  tenant  in  tail  in  being  of  the  said  estates."  r. 

It  appears,  from  the  Eegistrar's  note-book,  that  the  cause  came      eabl"of 
on  upon  the  18th  and  19th  of  February,  1818,  when  it  was  ordered    Effingham. 
to  stand  over  for  a  fortnight,  with  liberty  for  the  plaintiff  to  amend 
the  bill,  and  bring  the  cause  again  to  a  hearing  as  he  should  be 
advised.    The  cause  accordingly  came  on  upon  the  9th  of  March, 
1818,  when 

Sir  S.  Romilly  and  Mr.  Troicer  appeared  for  the  plaintiff. 

Mr.  Leach  and  Mr.  Courtenay  for  Lady  Dorchester  and  the 
defendants  to  the  amended  bill. 

Mr.  Richards,  for  the  executors. 


Sir  WiLLUM  Grant,  Master  of  the  Rolls,  declared  "  that  by  the 
effect  of  the  said  testator's  will,  the  estate  tail  of  the  said  plaintiff 
Lord  Dorchester,  in  the  said  settled  estates,  and  the  estates  tail  of 
all  other  the  male  issue  *or  descendants  (if  any)  of  the  testator 
in  €886,  at  the  time  of  the  testator's  death,  in  the  same  estates  were 
abridged  to  estates  for  life  only,  with  remainder  to  their  first  and 
other  sons  successively  in  tail  male  in  strict  settlement." 


[  ♦182,  w.  ] 


PRANKS  V.   PRICE. 

(3  Beav.  182—212;  S.  C.  9  L.  J.  (N.  S.)  Ch.  383.) 

A  testator  gave  life  interests  in  real  and  personal  estate  to  M.  and  N., 
•with  interests  to  their  issue  male  in  certain  events  only,  and  the  estate  was 
given  over  to  the  heir  of  the  testator  on  a  general  failure  of  issue  male  of 
M.  and  N.    Held,  that  M.  and  N.  took  estates  tail  by  implication. 

A  testator  devised  his  real  and  personal  estate  to  trustees,  and  gave  life 
estates  therein  to  several  persons,  namely  A.,  B.,  &c. ;  and  after  their 
deaths  he  directed  the  trustees  to  pay  the  income  to  M.  and  N.,  during 
their  respective  lives,  share  and  share  alike;  and  in  case  either  of  them 
should,  after  the  deaths  of  A.,  B.,  &c.,  depart  this  life  without  leaving  issue 
male  of  his  body,  in  trust  to  pay  the  whole  income  to  the  survivor  for  life ; 
and  he  directed  that  if  M.  should,  after  the  deaths  of  A.,  B.,  &c.,  die  before 
N.,  leaving  issue  male,  then  the  trustees  should  convey,  a  moiety  of  the 
real  estate,  to  the  use  of  the  first  and  other  sons  of  M.  in  tail  male,  with 
remainder  to  N.  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
and  in  default  to  the  testator's  right  heirs,  and  lay  out  a  moiety  of  the 
personal  estate  in  land,  and  convey  the  same  to  trustees  to  the  like  uses. 
The  testator  made  a  similar  disposition  mutatis  mutomlis  of  the  other 
moiety  in  case  of  the  death  of  N.,  after  the  deaths  of  A.,  B.,  leaving  issue 
E.B* VOL.  UI.  7 
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Franks  male,  and  he  provided  that  in  case  M.  and  N.  should  die  without  leaving 

tr.  issue  male,  or  if  such  issue  male  should  die  without  leaving  any  issue  male. 

Price.  ^^  trustees  should  convey  the  property  to  such  person  as  should,  at  the 

death  of  the  survivor  of  M.  and  N.  be  the  right  heir  of  the  testator.  It  will 
be  seen  that  no  provision  was  made  for  the  event  (which  happened),  of  M. 
dying  without  issue  before  the  death  of  A.,  B.  N.  survived  M.  and  A.,  B., 
&c.,  and  M.  died  without  issue.  Held,  first,  that  the  words  "after  the 
deaths  of  A.,  B.,"  &c.,  did  not  import  contingency,  but  were  merely  words 
of  reference,  showing  that  the  gifts  then  in  course  of  expression  were  subject 
to  the  prior  gifts,  and  were  not  to  have  effect  in  possession  until  those  prior 
gifts  were  satisfied  or  had  become  inoperative.  Secondly,  that  the  words, 
•*  if  M.  shoidd  die  before  the  death  of  N.,  leaving  issue  male,"  must  have 
their  natural  meaning,  and  be  taken  to  provide  only  for  the  particular  cases 
expressly  described.  Thirdly,  that  to  effectuate  the  general  intent,  N.  took 
an  estate  tail  by  implication  in  both  moieties  of  the  realty,  and  an  absolute 
interest  in  the  personalty.  And,  fourthly,  that  the  trusts  on  which  the 
question  arose  were  not  executory  so  as  to  alter  the  construction  as  arising 
on  an  executed  trust. 

The  question  in  this  case  arose  on  the  will  of  the  testator  Moses 

Hart,  and  was,  whether,  under  the  will  and  in  the  events  which 

had  happened,  Naphthali  Hart  took  an  estate  for  life,  or  an  estate 

[  *183  ]      tail  by  implication,  *in  the  real  and  personal  estate  of  the  testator. 

In  the  former  case  alone  the  plaintiff  would  be  entitled. 

The  testator,  by  his  will,  dated  the  2nd  of  April,  1756,  (after 
bequeathing  several  annuities  and  certain  legacies,  and  specifying 
various  personal  property  to  which  he  was  entitled,  and  reciting 
that  he  was  possessed  of  divers  messuages  and  hereditaments  and 
premises  at  Islesworth,  as  well  freehold  and  copyhold,  and  at 
Richmond  and  Topsfield,  and  also  divers  other  leasehold  messuages, 
lands,  and  tenements,)  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees,  their  heirs,  executors,  and  administrators, 
upon  trust  to  sell  his  real  estate  at  Islesworth  and  Richmond,  and 
his  personal  estate,  and  invest  the  produce  in  Govei-nment  securities ; 
and  out  of  the  yearly  income  thereof,  and  out  of  the  rents  and 
profits  of  his  estate  at  Topsfield,  and  of  his  leasehold  estates,  and 
all  other  his  real  and  personal  estate,  to  pay  the  annuities  and 
legacies ;  and  after  payment  thereof,  he  directed  the  trustees  to 
pay  the  surplus  yearly  income  of  his  estate,  both  real  and  personal, 
in  manner  following :  that  is  to  say,  one  moiety  thereof  to  his 
daughter  Judith  Levy,  during  her  life,  or  so  long  as  she  continued 
the  widow  of  her  late  husband;  and  the  other  moiety  to  his 
daughter  Eachael  Adolphus,  during  her  life,  for  her  separate  use. 
The  testator  then  proceeded  in  the  following  terms :  "  And  upon 
further  trust,  that  if  the  said  Eachael  Adolphus  shall  survive  the 
said  Judith  Levy,  or  if  the  said  Judith  Levy  shall  at  any  time 


VOL.  ui.]  1889.     CH.     8  BEAV.  188—185.  99 


hereafter  intermarry  with  any  other  husband,  that  from  the  time       Franks 
of  such  death  or  marriage,  the  moiety  of  the  surplus  of  the  income       pbice. 
of  my  real  and  personal  estates  made  payable  as  aforesaid  to 
the  said  Judith  Levy  shall  be  paid  by  half-yearly  payments  to  the 
said  Rachael  Adolphus,  for  the  term  of  her  natural  life,  for  her  own 
sole  and  separate  use,  in  the  same  manner  as  the  other  moiety 
is  hereby  *directed  to  be  paid  to  her  as  aforesaid ;   and  upon       [  *184  j 
further  trust,  that  if  the  said  Bachael  Adolphus  shall  die  without 
having  any  issue  of  her  body,  and  the  said  Judith  Levy  shall  her 
survive,  that  then  and  in  such  case  the  moiety  of  the  surplus 
of  the  income  of  my  said  real  and  personal  estate,  payable  to  the 
said  Bachael  Adolphus  as  aforesaid,  shall  by  half-yearly  payments 
be  paid  to  the  said  Judith  Levy,  for  and  during  the  term  of  her 
natural  life,  if  she  so  long  continues  the  widow  of  the  said  Elias 
Levy.     And  upon  further  trust,  that  if  the  said  Bachael  Adolphus 
shall  at  her  death  have  any  issue  of  her  body  lawfully  begotten, 
that  then  and  in  such  case  the  moiety  of  the  surplus  of  the  income 
of  my  said  real  and  personal  estate  payable  to  the  said  Bachael 
Adolphus    as    aforesaid    shall    from    thenceforth    by  half-yearly 
payments  be  paid  to  all  the  children  of  the  said  Bachael  Adolphus, 
during  their  respective  lives,  in  equal  proportions,  share  and  share 
alike;   and  in  case  of  the  death  of  any  of  them,  the  part  and 
share  of  such  child  so  dying  shall  be  equally  paid  to  and  amongst 
the  survivors  and  survivor  of  them.     And  on  further  trust,  that 
from  and  after  the  death  or  marriage  of  the  said  Judith   Levy, 
the  income  of  my  said  real  and  personal  estates  devised  to  her 
as  aforesaid  shall  be  paid  by  half-yearly  payments  to  and  amongst 
all  and  every  of  the  children  of  the  said  Bachael  Adolphus,  in  the 
same  manner  and  with  the  like  benefit  of  survivorship  as  the  surplus 
of  the  income  of  my  said  real  and  personal  estate  payable  to  the 
said  Bachael  Adolphus  as  aforesaid  is  hereby  directed  to  be  paid. 
And  on  farther  trust,  that  in  case  my  daughter  Bachael  Adolphus 
shall  have  any  issue  of  her  body  lawfully  begotten,  that  my  said 
trustees  do  and  shall  lay  out  and  expend  so  much  money  as  they 
shall  think  necessary  for  the  boarding,  maintenance,  and  education 
of  such  children  out  of  the  yearly  income  and  produce  of  my  said 
real  and  personal  estates  devised  to  them  as  aforesaid,  until  such 
time  as  they  shall  respectively  attain  their  ^respective  ages  of      [  *185  ] 
twenty-five  years;  and  that  they  my  said  trustees  and  executors 
shall  respectively  lay  out  the  surplus  of  such  yearly  income  and 
produce  in  Government  securities  for  the  use  of  such  children 
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Franks  respectively,  to  be  paid  to  each  of  them,  as  he,  she,  or  they  shall 
Pbice.  respectively  attain  their  age  or  ages  of  twenty-five  years,  share  and 
share  alike,  with  benefit  of  survivorship  to  each  other.  And  upon 
further  trust,  from  and  after  the  decease  of  both  my  said  daughters, 
and  of  the  issue  of  the  said  Bachael  Adolphus  (or  on  the  marriage 
of  my  daughter  Judith  Levy  as  aforesaid,  she  surviving  the  said 
Bachael  Adolphus  and  her  issue),  that  the  trustees  and  executors, 
&c.,  do  pay  the  yearly  income,  &c.  of  all  my  said  estates,  &c., 
among  so  many  of  my  said  three  sisters,  Margolus  Simons,  Judith 
Hart,  and  Jacobed  Hart,  as  shall  be  then  living,  and  to  the 
survivors  and  survivor  of  them,  share  and  share  alike,  for  and 
during  their  respective  natural  lives,  and  the  life  of  the  longer  liver 
of  them,  for  their  separate  use." 

"  And  upon  further  trust,  from  and  after  the  decease  of  my  said 
daughters,  and  of  the  issue  of  my  daughter  Bachael  Adolphus, 
and  of  the  decease  of  my  said  three  sisters,  that  my  said  trustees 
and  executors  shall  pay  the  yearly  income  and  produce  of  my  said 
real  and  personal  estates  unto  Moses  Hart  and  Naphthali  Hart,  the 
sonS'  of  my  brother-in-law  Solomon  Hart,  for  and  during  the  term 
of  their  respective  natural  lives,  share  and  share  alike  ;  and  in  case 
either  of  them,  the  said  Moses  Hart  and  Naphthali  Hart,  shall, 
after  the  deaths  of  the  said  Judith  Levy  and  Bachael  Adolphus, 
and  of  the  children  of  the  said  Bachael  Adolphus  (if  any  she  shall 
have),  and  of  the  decease  of  my  said  three  sisters,  depart  this  life 
without  leaving  issue  male  of  his  body  lawfully  begotten,  then 
in  trust  to  pay  the  whole  yearly  income  and  produce  of  my  said 
real  and  personal  estate  unto  the  survivor  of  them,  for  and  during 
the  term  of  his  natural  life." 
[186]  "And  I  do  hereby  further  direct  and  appoint,  that  if  the  said 

Moses  Hart  shall,  after  the  deaths  of  the  said  Judith  Levy  and 
Bachael  Adolphus,  and  the  children  of  the  said  Bachael  Adolphus 
(if  any  she  shall  have),  and  of  the  decease  of  my  said  three  sisters, 
depart  this  life  before  the  said  Naphthali  Hart,  leaving  issue  male 
of  his  body,  that  then  and  in  such  case  my  said  trustees,  or  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  shall  convey  one 
moiety  of  my  said  real  estate  at  Topsfield,  and  also  convey  one  moiety 
of  all  such  other  parts  of  my  freehold  and  copyhold  estates  as  shall 
be  then  remaining  unsold,  to  trustees  to  the  use  and  behoof  of 
the  first  and  every  other  son  and  sons  of  the  said  Moses  Hart, 
severally  and  successively  in  tail  male;  and  in  default  of  such 
issue,  remainder  to  che  said  Naphthali  Hart,  for  the  term  of  his 
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natural  life,  with  remainder  to  his  first  and  other  sons,  severally  Franks 
and  successively  in  tail  male  ;  and  in  default  of  such  issue,  to  my  price. 
right  heirs.  And  in  case  of  such  death  in  manner  aforesaid  of  the 
said  Moses  Hart  before  the  said  Naphthali  Hart,  and  of  the  said 
Moses  Hart  leaving  issue  male,  I  do  hereby  direct  and  appoint  that 
my  said  trustees,  and  the  survivor,  &c.,  shall  and  do  lay  out  one 
moiety  of  my  personal  estate  and  effects,  and  of  such  money 
as  shall  have  arisen  by  sale  of  my  freehold  and  copyhold  estates, 
directed  as  aforesaid  to  be  sold  (in  case  they  should  then  have  been 
sold),  in  the  purchase  of  lands  of  inheritance,  and  convey  the  same 
to  trustees  to  the  like  uses  as  I  have  hereinbefore  directed,  one 
moiety  of  my  said  real  estate  at  Topsfield  to  be  conveyed  and  settled 
on  the  issue  of  the  said  Moses  Hart,  on  the  contingency  aforesaid." 

"  And  I  do  hereby  further  direct  and  appoint,  that  if  the  said 
Naphthali  Hart  shall,  after  the  deaths  of  the  said  Judith  Levy  and  • 
liachael  Adolphus,  and  the  children  of  the  said  Bachael  Adolphus 
(if  any  she  shall  have),  *and  of  the  decease  of  my  said  three  sisters,  [  *187  ] 
depart  this  life  before  the  said  Moses  Hart,  leaving  issue  male  of 
his  body  lawfully  begotten,  that  then  and  in  such  case,  my  said 
trustees,  or  the  survivor,  &c.,  shall  convey  one  moiety  of  my  real 
estate  at  Topsfield,  and  also  convey  one  moiety  of  all  such  other 
parts  of  my  freehold  and  copyhold  estates  as  shall  be  then  remaining 
unsold,  to  trustees,  to  the  use  and  behoof  of  the  first  and  every 
other  son  and  sons  of  the  said  Naphthali  Hart,  severally  and 
successively  in  tail  male  ;  and  in  default  of  such  issue,  remainder 
to  the  said  Moses  Hart,  for  the  term  of  his  natural  life,  with 
remainder  to  his  first  and  other  sons  severally  and  successively 
in  tail  male ;  and  in  default  of  such  issue,  to  my  right  heirs.  And 
in  case  of  such  death,  in  manner  aforesaid,  of  the  said  Naphthali 
Hart  before  the  said  Moses  Hart,  and  his,  the  said  Naphthali  Hart's, 
leaving  issue  male,  I  do  hereby  direct  and  appoint  that  my  said 
trustees,  and  the  survivor,  &c.,  shall  and  do  lay  out  one  moiety  of 
my  personal  estate  and  effects,  and  of  such  money  as  shall  have 
arisen  by  sale  of  my  freehold  and  copyhold  estates,  directed  as 
aforesaid  to  be  sold  (in  case  they  should  have  been  then  sold), 
in  the  purchase  of  lands  of  inheritance,  and  convey  the  same 
to  trustees  to  the  like  uses  as  I  have  hereinbefore  directed,  one 
moiety  of  my  said  real  estate  at  Topsfield  to  be  conveyed  and 
settled  on  the  issue  of  the  said  Naphthali  Hart,  on  the  contingency 
aforesaid." 

''  And  in  case  the  said  Moses  Hart  and  Naphthali  Hart  shall  both 
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Fhanks  die  without  leaving  any  isBiie  male,  or  such  issue  male  shall  die 
Price.  without  leaving  any  issue  male,  that  then  and  in  such  case  my  said 
trustees  and  executors,  or  the  survivor,  &c.,  shall  convey  my  said 
real  estate  at  Topsfield,  and  all  other  my  freehold  and  copyhold 
estates  which  shall  then  remain  unsold,  unto  such  person  or 
persons  as  shall,  at  the  death  of  the  survivor  of  them,  the  said 
[  'iss  ]  Moses  Hart  and  Naphthali  Hart,  be  *my  right  heir  or  right  heirs ; 
and  shall  in  that  case  transfer,  pay,  and  dispose  of  all  my  personal 
estate  to  and  amongst  such  persons,  and  in  such  shares  and  propor- 
tions as  they  would,  by  virtue  of  the  Statute  of  Distribution  of 
Intestates'  Estates,  be  respectively  entitled  unto  in  case  I  had  died 
intestate." 

It  will  be  seen  that  the  will  made  no  provision  for  the  events 
which  afterwards  happened,  namely,  of  Moses  dying  without  issue 
before  the  deaths  of  the  previous  tenants  for  life. 

The  testator  died  in  1756. 

All  the  devisees  named  in  the  testator's  will  survived  him.  The 
events  which  subsequently  happened  were  these  : 

The  testator's  daughter  Eachael,  and  his  sisters  Margolus, 
Judith,  and  Jacobed,  and  Moses  Hart,  all  died  without  issue,  in  the 
lifetime  of  Judith  Levy  and  of  Naphthali  Hart. 

In  1803  Judith  Levy  died. 

In  1828  Naphthali  Hart  died  a  bachelor. 

Judith  Levy  remained  in  possession  of  the  property  until  her 
death.  Naphthali  Hart  then  entered  into  possession,  and  assuming 
to  be  tenant  in  tail  in  possession,  he  suflfered  recoveries  of  the  free- 
hold and  copyhold  property,  and  in  1821  conveyed  all  the  freehold 
and  copyhold  and  personal  estate  to  a  purchaser  for  valuable 
consideration. 

The  co-heirs-at-law   and  next  of  kin   of  the  testator  were  the 
plaintiffs,  Jacob  Henry  Franks,  and  the  defendants,  Pi-iscilla  Franks 
and  Dame  Isabella  Bell  Cooper. 
[  i«9  ]  Besides  some  leaseholds,  there  was  a  sum  of  1,600?.  East  India 

Stock,   and   458Z.  Consols,   forming  the  personal  estate    of    the 
testator. 

This  bill  was  filed  in  1829,  by  Jacob  Henry  Franks,  against 
Priscilla  Franks,  and  Sir  William  H.  Cooper  and  Lady  Cooper,  and 
the  personal  representative  of  the  testator  and  the  heir-at-law  of 
the  surviving  trustee  of  the  real  estate,  and  against  parties  claiming 
beneficially  under  the  purchaser  and  their  trustee,  praying  that  the 
rights  of  all  parties  in  the  testator's  real  and  ^.ersonal  estates  might 
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be  declared,  for  conBequential  accounts  and  inquiries,  and  that  the      Fbanks 
plaintiff  might  be  let  into  possession  of  his  share  of  the  real  estates.        pbi'ck. 

The  preliminary  inquiries  having  been  made  before  the  Master, 
the  cause  came  on  to  be  heard  for  further  directions  in  March,  1837, 
when  a  case  was  directed  for  the  opinion  of  the  Judges  of  the  Court 
of  Common  Pleas  on  the  following  points  : 

1.  Whether  Naphthali  Hart  took  any  and  what  estate,  under 
the  will  of  Moses  Hart,  in  the  real  estate  of  the  testator  at 
Topsfield. 

2.  Whether  Jacob  Henry  Franks,  Priscilla  Franks,  and  Dame 
Isabella  Bell  Cooper,  the  heirs-at-law  of  the  testator  living  at  the 
death  of  Naphthali  Hart,  took  any  and  what  estate  under  the  will 
in  the  real  estate  at  Topsfield  ;  and, 

3.  Whether  Judith  Levy,  Bachael  Adolphus,  H.  Isaac  Franks, 
Philah  Franks,  and  Priscilla  Franks,  the  heirs-at-law  of  the 
testator  living  at  the  time  of  his  death,  took  any  and  what  estate 
under  his  will  in  the  real  estate  at  Topsfield. 

The  case  was  argued  in  Michaelmas  Term,  1888  (i),  and  the       [  U'O  j 
following  Certificate  was  returned  : 

"  We  are  of  opinion,  that  upon  the  death  of  Moses  Hart  without 
issue,  Naphthali  Hart  became  and  was  seised,  under  and  by  virtue 
of  the  testator's  will,  of  a  vested  estate  in  tail  male  in  remainder 
expectant  on  the  determination  of  the  estates  limited  to  Judith 
Levy,  Bachael  Adolphus  and  her  children,  and  the  testator's  three 
sisters,  in  all  the  messuages,  lands,  and  hereditaments  at  Topsfield. 
It  having  been  intimated  to  us  by  the  counsel  on  both  sides,  that, 
in  the  event  of  our  opinion  on  the  first  question  being  such  as  is 
above  stated,  they  do  not  desire  to  have  our  opinion  on  the  matters 
referred  to  in  the  second  and  third  questions,  we  forbear  to  say 
any  thing  in  answer  to  them." 

The  cause  now  came  on  for  further  directions  upon  the  certificate 
of  the  Court  of  Common  Pleas. 

Mr.  Pemberton,  Mr.  Parker,  and  Mr.  Lee,  for  the  plaintiff.  *  *  * 

Mr.  Tinney  and  Mr.  Stuart,  for  defendants  in  the  same  interest       [  196  ] 
with  the  plaintiff. 

Mr.  Kindersley,  Mr.  BetheU,  Mr.  Beiry,  and  Mr.  Hedge,  for  the 
other  defendants  contra.     *     *     * 

(1)  5  Bing.  N.  C,  37 ;  6  Scott,  710, 
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Fbanks  Mr.  PemherUm,  in  reply. 

r. 
Prior. 
[  201  ]  The  Master  of  the  Eolls  postponed  giving  his  judgment. 

1840.        The  Master  of  the  Eolls  [after  stating  the  case  and  the  terms 
"^"H:!'  of  the  will,  said]  : 

^  ^^*^  ]  *     *     The   directions   of   this  will,  if  applied    to    the    events 

[  207  ] 

relating  to  Moses  and  Naphthali  which  happened,  are,  that  the 
trustees  should  pay  the  surplus  income  to  Moses  and  Naphthali, 
share  and  share  alike,  during  their  joint  lives,  and  upon  the  death 
of  Moses  without  leaving  male  issue  in  the  lifetime  of  Naphthali, 
to  pay  the  whole  surplus  income  to  Naphthali  for  life,  and  upon  the 
death  of  both  Moses  and  Naphthali  without  leaving  issue  male,  that 
the  trustees  should  convey  the  real  estate  to  the  testator's  right 
heirs,  and  transfer  and  pay  the  personal  estate  to  his  next  of  kin. 

As  the  heir-at-law  and  next  of  kin  were  not  to  take  unless  both 
Moses  and  Naphthali  should  die  without  leaving  male  issue,  the 
testator  must  have  intended  such  issue,  if  any  such  there  had  been, 
to  take,  and  unless  there  are  other  parts  of  the  will  by  which 
estates  are  given  directly  to  such  male  issue,  the  rules  of  law  will 
upon  this  construction  of  the  will  give  to  the  parents  such  estates 
as  might  enable  the  issue  to  take  the  interests  intended  for  them. 

It  was  argued  in  this  case,  that  in  the  clauses  of  the  will  which 

precede  the  gift  over,  by  which  if  at  all  the  gift  by  implication  is 

[  ^208  ]      to  be  sustained,  estates  were  directly  *given  to  the  issues  of  Moses 

and  Naphthali  in  such  a  manner  as  to  exhaust  the  whole,  and  by 

that  means  to  prevent  the  gift  by  implication. 

In  considering  those  clauses,  it  has  appeared  to  me  that  the 
words  '*  after  the  death  of  the  said  Judith  and  Bachael,  and  of  the 
children  of  Eachael,  and  the  decease  of  my  said  three  sisters," 
which  so  frequently  occur,  do  not  import  contingency,  but  are 
merely  words  of  reference,  showing  that  the  gifts  then  in  course  of 
expression  were  subject  to  the  prior  gifts,  and  not  to  have  effect  in 
possession  till  those  prior  gifts  were  satisfied  or  become  inoperative ; 
but  there  are  other  words  in  some  of  the  same  clauses  which  do 
seem  to  me  to  import  contingency.  There  are  four  events  or 
states  of  things  which  the  testator  seems  to  have  distinctly  con- 
templated with  respect  to  Moses  and  Naphthali. 

1.  Their  joint  lives ;  in  this  case  they  were  to  enjoy  the  surplus 
income  share  and  share  alike  during  the  continuance  of  their  lives. 

2.  The  death  of  either  of  them  without  leaving  any  issue  male, 
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leaving  the  other  surviving  in  this  case  (which   happened),  the       Fkanks 
survivor  was  to  receive  the  whole  surplus  income  for  his  life.  pwce. 

3.  The  death  of  either,  in  the  lifetime  of  the  other  leaving  issue 
male.  This  case  is  provided  for  by  clauses  distinctly  applicable  to 
Moses  and  Naphthali  respectively,  but  the  effect  in  terms  applicable 
to  either  was  that  the  trustees  of  the  will  were  directed  to  convey 
and  transfer  one  moiety  of  the  real  and  personal  estate  to  trustees 
for  the  issue  of  the  nephew  who  died  first,  as  to  the  real  estate  in 
tail  male  with  remainder  to  the  surviving  nephew  for  life ;  with 
remainder  to  the  issue  *male  of  the  surviving  nephew;  with  [.•209] 
remainder  to  the  testator's  right  heirs.     Neither  of  the  two  clauses 

which  thus  provide  for  a  moiety  of  the  estate  being  settled  on  the 
issue  male  of  the  nephew  dying  first,  makes  any  provision  for  the 
moiety  which  by  the  former  clauses  was  given  to  the  other  nephew 
for  life ;  and  then  comes  the  last  case. 

4.  Both  nephews  dying  without  leaving  issue  male,  or  such  issue 
male  dying  without  leaving  issue  male.  In  this  case  there  is  a  gift 
over  to  the  heir  and  next  of  kin  of  the  testator. 

The  testator  having  thus  distinctly  contemplated  the  event  which 
happened,  and  having  thereupon  given  the  estate  to  his  heir  and 
next  of  kin,  the  gift  ought  to  take  effect,  if  consistent  with  the 
rules  of  law,  and  the  intention  appearing  on  the  whole  will,  it 
can  do  so. 

If  the  words  which  the  testator  used  with  reference  to  the  event 
of  Moses  dying  before  Naphthali  leaving  issue  male,  and  to  the 
event  of  Naphthali  dying  before  Moses  leaving  issue  male,  could  be 
construed  as  merely  referential,  and  not  confined  to  the  particular 
event  provided  for,  it  would  follow  that  all  the  issue  of  both  Moses 
and  Naphthali  were  in  every  event  provided  for  in  the  clauses  which 
precede  the  gift  over,  and  no  estate  tail  would  be  implied  from 
words  in  which  the  gift  over  is  expressed ;  but  it  appears  to  me 
from  the  words  used,  and  even  from  the  care  taken  to  repeat  the 
words  as  applied  to  the  case  of  Moses  and  Naphthali  respectively, 
that  the  words  must  have  their  natural  meaning,  and  be  taken  to 
provide  only  for  the  precise  cases  which  are  expressly  described, 
and  it  seems  as  if  the  testator  intending  to  provide,  that  in  all 
events,  the  gift  over  should  not  take  effect  if  there  were  any  issue 
*male  of  either  Moses  or  Naphthali,  and  doubting  whether  he  had  [  *2io  ] 
contemplated  or  provided  for  all  the  events  which  might  happen, 
expressed  the  gift  over  in  such  a  way  as  to  comprise  any  issue  male 
of  Moses  and  Naphthali  which  might  have  been  omitted.     I  think, 
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Franks  therefore,  that  the  words  operate  to  create  an  estate  tail  by 
Prtcb.        implication. 

It  is  said,  that  even  if  this  should  be  so  as  to  one  moiety,  it  is  not 
so  as  to  the  other :  but  it  appears  to  me,  that  as  to  this  purpose  no 
sufficient  distinction  can  be  made  l)etween  the  two.  Naphthali  as 
survivor  was  by  direct  gift  tenant  for  life  of  the  whole,  and  the  gift 
over  applies  to  the  whole,  and  I  think  that  the  implication  which 
arises  as  to  a  moiety  must  be  held  to  arise  as  to  the  whole. 

It  is  then  said,  that  if  any  estate  tail  is  to  be  implied  it  should 
not  be  in  favour  of  Moses  and  Naphthali  or  either  of  them,  but  in 
favour  of  their  issue  male.  In  the  consideration  of  the  gift  over, 
with  a  view  to  this  question,  it  is  to  be  observed,  that  although  the 
testator  has  on  different  occasions  throughout  his  will  used  the 
words  issue  and  children  synonymously,  yet  that,  except  in  the 
particular  cases  specified,  there  is  no  direct  gift  either  to  children 
or  issue,  and  consequently,  that  the  issue  of  children  must  take 
through  children,  and  that  the  children,  if  at  all,  take  through  their 
parents  by  an  implied  gift  to  them.  The  case  differs  materially 
from  those  w^hich  were  cited.  In  Lewis  v.  Waters  (i)  there  was  an 
expressed  gift  to  the  first  and  other  sons  and  their  heirs,  and  the 
words  "  such  issue  "  were  construed  to  refer  to  the  heirs  of  the  sons. 
In  the  case  of  Ginger  v.  White  (2)  there  were  express  gifts  to  all  the 
[  '211  ]  *male  children  successively,  and  to  their  heirs,  and  then  to  the 
female  children  and  their  heirs  ;  and  the  words  ''  such  issue  "  were 
construed  to  refer  not  to  the  issue  of  the  parent  generally,  but  to 
such  issue  as  he  had  mentioned  before.  In  the  present  case  the 
sons  or  issue  of  Moses  and  Naphthali  do  not  appear  to  have  given 
to  them  any  estate  capable  of  being  affected  by  implication  arising 
upon  the  construction  of  the  gift  over. 

It  is  lastly  said,  that  although  this  may  be  an  estate  tail  in 
Naphthali  if  the  will  is  conceived  to  contain  only  legal  or  equitable 
limitations;  yet  that  upon  the  true  construction  of  the  will,  the 
trusts  are  executory,  and  ought  to  be  carried  into  effect  by  this 
Court  according  to  the  manifest  intention,  which  was,  to  give  the 
estates  to  the  heir,  in  default  of  issue  male  of  Moses  and  Naphthali. 

That  some  of  the  trusts  were  executory  is  plain  ;  whether  Moses 
or  Naphthali  died  first,  leaving  issue  male,  there  was  to  be  a  con- 
veyance of  a  moiety  to  the  trustees  ;  but  as  to  the  other  trusts,  it 
does  not  appear  that  any  discretion  was  given,  or  that  any  act  was 
required  to  give  the  cestuis  que  trust  the  beneficial  interest  intended, 
(1)  6  East,  336,  (2)  WiUes,  348, 
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Acts  were  required  to  be  done,  to  place  the  property  in  the  condition 
in  which  the  testator  intended  it  to  be  enjoyed,  but  the  trusts  and 
limitations  upon  which  the  questions  in  this  cause  arise  seem  to  be 
expressly  declared ;  and  it  does  not  appear  to  me  that  this  Court 
has  any  authority  to  interfere  with  their  legal  efifect. 

On  the  whole,  therefore,  I  concur  with  the  opinion  of  the  Judges 
of  the  Court  of  Common  Pleas  ;  and  it  *doe8  not  appear  to  me  that 
I  ought  to  send  the  case  to  the  same,  or  any  other  Court,  for  further 
consideration. 

Mr.  Pemberton  called  the  attention  of  the  Court  to  the  fact, 
that  the  bill  applied  both  to  freehold  and  leasehold  estate,  and  that 
a  different  construction  might  possibly  prevail  as  to  the  latter  :  but 

The  Master  of  thb  Bolls  said  that  the  will  gave  an  estate 
tail  in  the  freeholds,  and  consequently  an  absolute  interest  in  the 
leaseholds. 


Franks 

r. 
Price. 


[  *2I2  ] 


PALMER   V.  WAKEFIELD  (1). 

(3  Beav.  227—234.) 

A  teetator  appointed  two  trustees,  and  gave  them  a  power  of  making 
advancements  to  his  children ;  and  he  directed  that  if  either  declined  to  act,  a 
new  trustee  should  be  appointed.  One  alone  (the  mother  of  the  children) 
acted,  and  made,  as  was  alleged,  advancements  without  the  concun^ence  of 
the  other  trustee,  or  the  appointment  of  a  new  trustee:  Held,  that  the 
proper  discretion  had  not  been  exercised,  and  that  no  inquiries  could 
be  directed  as  to  the  alleged  advancements  with  a  view  to  their  being 
allowed. 

A  widow  was  absolutely  entitled  to  legacies  of  3,500^,  of  which  her 
husband  by  his  will  professed  to  give  to  her  and  her  children  2,500/.,  which 
he  directed  to  be  invested  in  the  funds  or  real  securities.  He  gave  his 
widow  other  benefits  out  of  his  own  property.  The  widow  received  the 
money,  and  invested  it  in  the  funds,  but  treating  it  as  her  own,  she  after- 
wards sold  it  out,  and  applied  it  to  her  own  use.  A  case  of  election  arose 
on  the  will,  but  it  did  not  appear  when  she  had  elected :  Held,  that  the 
widow  electing  to  take  under  the  will  was  responsible  for  2,500/.  only,  and 
not  for  the  stock  purchased  therewith. 

Liability  of  husband  for  the  breach  of  trust  of  his  wife  before  mamage. 

Thb  testator  Richard  Palmer,  being  entitled  in  right  of  Elizabeth 
his  wife  (now  the  wife  of  the  defendant  Wakefield)  to  two  legacies 
of  3,000/.  and  5001.  each,  which  had  not  been  reduced  into  posses- 
sion, by  his  will,  dated  in  1807,  bequeathed  to  his  wife  Elizabeth, 

(1)  By  the  Married  Women's  Pro-  antenuptial  debts  of  their  wives :  and 

p**rty   Act,    1870,   husbands   married  see  the  M.  W.  P.  Act,  1882,  ss.  14,  22. 

after   the    passing  of    the   Act  (9th  — O.  A.  S. 
August,  1870)  were  relieved  from  the 


1840. 
March  20. 

Ilolh  Court, 

Lord 

Lakgdale. 

M.R. 

[  227  J 
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Palmek      the  sam   of   1,000/.  part  of  these  legacies,   "and   he   gave  and 
Wakefield,  bequeathed  the  sum  of  2,500/.,  being  the  remainder  of  the  aforesaid 
legacies  amounting  to  8,500/.  as  aforesaid,  and  the  interest  that 
should  become  due  thereon  until  the  principal  should  be  paid,  unto 
his  said  wife,  and  to  his  brother  the  Rev.  John   Palmer,  their 
executors  and  administrators,  upon  trust  to  lay  out  and  invest  the 
same  in  or  upon  some  or  one  of  the  public  stocks  or  funds,  or  upon 
Government  or  real  securities,  in  their  names  at  interest,  with 
power  to  vary  and  transfer  such  stocks,  funds,  and  securities  for 
others  of  a  similar  nature  until  the  same,  or  the  money  thereon  to 
be  invested,  should  become  transferrable  and  assignable  under  the 
trusts  thereinafter  declared  concerning  the  same ;  and  he  declared 
that  his  said  wife  and  brother,  and  the  survivor  of  them,  or  other 
the  trustees  or  trustee  for  the  time  being  of  his  said  will,  should 
stand  possessed  of  the  stocks,  funds,  and  securities  after  said  sum 
of  2,500/.  should  be  so  invested  &s  aforesaid,  and  of  said  sum  of 
2,500/.  in  the  mean  time,  in  trust  to  pay  to  and  permit  and  suffer 
[  ♦228  ]      hiB  said  *wife  or  her  assigns  to  receive  the  interest,  dividends,  and 
annual  produce  thereof  during  her  life  for  her  and  their  own  use ; 
and  from  and  immediately  after  her  decease  in  trust  for  all  and 
every  his  present  and  future  children  by  his  said  wife  that  should 
be  living  at  his  decease  or  born  in  due  time  afterwards  in  equal 
shares,"  &c.     The  testator  devised  all  his  freehold,  copyhold,  and 
leasehold  estates  to  his  wife  and  brother  upon  similar  trusts.     The 
will  contained  a  clause,  whereby  the  testator  declared  and  directed 
that  it  should  be  lawful  for  the  trustees  or  trustee  for  the  time  being 
of  his  will  after  the  decease  of  his  said  wife,  and  also  during  her 
life  with  her  consent,  to  levy  and  raise  by  mortgage,  sale,  transfer, 
or  other  disposition  of  the  presumptive  or  expectant  shares  of  his 
said  children,  of  and  in  the  therein  aforesaid  stocks,  funds,  securities, 
and  trust  estates,  or  any  part  thereof,  any  sum  or  sums  of  money 
not  exceeding  the  sum  of  600/.  for  any  one  child  towards  the 
maintenance  and  education  of  his  said  children,  or  towards  placing 
out  his  said  children  in  any  profession,  trade,  or  employment,  or 
otherwise  for  their  advancement  or  benefit,  notwithstanding  such 
children  should  not  have  attained  vested  interests ;  and  the  testator 
directed  new  trustees  to  be  appointed  if  the  said  Elizabeth  Palmer 
and  John  Palmer,  or  either  of  them,  or  any  future  trustees  or  trustee, 
should  die  or  refuse  or  decline  to  act,  and  he  appointed  his  wife 
sole  executrix  and  guardian  of  his  cl^ildren. 
The  testator  died  in  1808,  leaving  his  wife  and  six  infant  children 
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sorviTing,  the  eldest  of  whom  was  then  about  sixteen  years  of  age ;      Palmeb 
his  will  was  proved  by  his  widow  alone;  she  thenceforward  enjoyed    wakbfibld. 
the  testator's  property  devised  and  bequeathed  to  her  for  life.    John 
Palmer,  the  testator's  brother,  survived  the  testator,  and  died  in 
1817,  and  (as  was  stated  in  the  bill  and  answer)  without  having 
acted  in  the  trusts. 

In  March,  1816,  Elizabeth  Wakefield,  the  widow,  received  the  [  229  ] 
sums  of  3,000Z.  and  500L,  and  on  the  28th  of  March,  1816,  she 
invested  the  same  in  her  own  name  in  the  purchase  of  8,878Z.  28.  4J. 
Navy  5  per  cents.  This  sum  was  afterwards  converted  into 
S,228Z.  18«.  9d.  4  per  cents.,  and  was  sold  out  by  her  in  different 
sums  in  the  years  1827,  1829,  and  1830,  through  the  intervention 
of  the  defendant  Thomas  Wakefield ;  the  produce  was  received  by 
him  and  applied  in  the  reimbursement  of  advances  made  by  him  to 
Elizabeth  Palmer. 

In  October,  1831,  Elizabeth  Palmer  married  the  defendant 
Thomas  Wakefield,  and  on  their  marriage  a  settlement  was  made 
on  him  of  the  property  devised  by  the  testator's  will.  A  separation 
took  place  between  defendant  Wakefield  and  his  wife,  and  in  1835 
the  testator's  children  filed  this  bill  against  Thomas  Wakefield  and 
Elizabeth  his  wife,  to  compel  them  to  replace  the  stock  which  might 
have  been  purchased  with  the  2,500Z.  The  bill  alleged  that  a  case 
of  election  had  arisen  under  the  testator's  will,  and  that  Elizabeth, 
the  widow  of  the  testator,  had  elected  to  take  under  the  testator's 
will ;  it  also  alleged  that  Thomas  Wakefield,  both  when  the  stock 
was  sold  out,  and  on  his  marriage,  had  notice  of  the  trusts  of  the 
fund. 

Thomas  Wakefield,  who  appeared  separately  from  his  wife, 
denied  all  notice  of  the  trust;  none  was  proved  against  him 
further  than  the  constructive  notice  which  might  arise  from  the 
marriage  settlement. 

The  defendant,  by  his  answer,  insisted  that  the  legacies  belonged 
absolutely  to  his  wife,  and  that  if  any  case  of  election  did  arise,  no 
election  had  been  made;  he  further  said  ''he  believed  that  the 
plaintiffs  had,  in  fact,  long  since  had  and  received  from  Elizabeth 
*Wakefield  the  full  benefit  to  which  they  would  have  been  entitled  [  •230  ] 
from  such  bequest ;  for  he  said  that  Elizabeth  Wakefield  remained 
unmarried  from  the  death  of  her  first  husband,  in  1807,  to  October, 
1831,  when  she  intermarried  with  the  defendant ;  and  that  during 
that  period  the  defendant  believed  that  she  not  only  maintained  and 
educated  the  plaintiffs,  her  children,  but  also  advanced  considerable 
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Palmer  sums  of  money  in  placing  out  the  plaintiflFs,  her  sons,  and  on  the 
Wakefield,  marriage  of  the  plaintiflFs,  her  daughters;  and  that  the  sums  of 
money  paid  and  applied  by  her  for  the  purposes  aforesaid,  were 
fully  equal  to  the  shares  of  the  piaintiflfs,  her  children,  of  and  in 
the  sum  of  2,500/.  in  the  testator's  will  mentioned  to  be  bequeathed 
to  them  out  of  the  legacies  of  3,000Z.  and  500/." 

At  the  original  hearing  of  the  cause,  in  1838,  it  was  referred  to 
the  Master  to  enquire  whether  Elizabeth  Wakefield,  before  her 
marriage,  had  elected  to  take  the  benefits  given  by  the  testator's 
will ;  the  Master  found  in  the  affirmative. 

The  cause  now  came  on  for  further  directions,  when 

Mr.  Kindersleij  and  Mr,  KoCy  for  the  piaintiflfs,  asked  for  a 
decree  against  the  defendants  to  replace  the  amount  of  stock  in 
which  the  2,500/.  had  been  invested,  with  costs,  contending  that 
the  defendant  Wakefield  had  constructive  notice  of  the  breach  of 
trust  committed  by  his  wife,  and,  moreover,  that  he  was  responsible 
for  the  liabilities  of  his  wife  at  the  time  of  the  marriage. 

Mr.  Pemberton  and  Mr.  Wilbraham  for  the  defendant  Mr. 
Wakefield,  contended  that  the  defendant  was  not  aflfected  by  notice 
of  the  trusts,  and,  if  responsible,  was  responsible  for  the  2,500/. 
[  *23i  ]  sterling  only ;  and  further  *that  from  this  sum  the  amount 
advanced  by  Mrs.  Wakefield  to  her  children  for  their  maintenance 
and  advancement  (being  ascertained  by  a  further  enquiry),  ought 
to  be  deducted. 

The  Master  of  the  Bolls  (after  stating  the  principal  circumstances 
of  the  case)  said  : 

I  think  that  as  Mr.  Wakefield  on  his  marriage  obtained  from  his 
wife  a  conveyance  of  the  interest  in  the  real  estate  which  she  took 
under  the  will  of  her  first  husband,  he  must  be  assumed  to  have 
had  notice  of  its  contents  at  that  time,  but  there  is  not  the  slightest 
evidence  to  show  that  he  was  acquainted  therewith  at  the  time 
when  the  stock  was  sold.  I  apprehend,  therefore,  that  the  circum- 
stance of  his  being  employed  by  Mrs.  Palmer,  as  an  agent  to 
procure  the  sale  of  that  stock,  in  no  way  aflfected  him  with  the 
knowledge  of  the  will.  Some  time  after  the  second  marriage, 
Mr.  and  Mrs.  Wakefield  separated,  and  Mr.  Wakefield  being  then 
called  upon  to  make  good  the  stock  which  the  legacies  would  have 
purchased  if  invested  when  first  received,  his  wife,  who  was  the 
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person  by  whom  and  for  whose  benefit  it  was  sold,  and  who  had  Palmer 
used  it,  appears,  upon  the  hearing  of  this  cause,  separately  from  wakefield 
her  husband,  saying,  she  makes  no  objection  to  the  relief  which 
the  plaintiff  seeks.  This  certainly  is  one  of  those  cases  which  can 
never  be  contemplated  without  great  pain.  The  law  is  rigid,  and 
in  respect  of  breaches  of  trust  must  compel  parties  to  perform  their 
duty ;  but  in  this  case  we  find  the  children,  educated  and  main- 
tained by  the  mother,  out  of  her  means  and  not  out  of  any  fortune 
or  property  of  their  own,  many  years  after  they  have  attained  the 
age  of  twenty-one  years,  and  after  a  separation  between  their 
mother  and  her  second  husband,  come  and  demand  a  restoration 
of  this  stock,  and  resisting  the  slightest  allowance  in  respect  of  the 
^benefits  which  they,  from  time  to  time,  received  from  her  during  [  '232  ] 
the  period  in  which  she  was  applying  her  own  means  for  their 
maintenance.  It  is  fit,  1  think,  to  advert  to  these  proceedings, 
though  my  judgment  must  not  in  the  least  be  guided  by  considera- 
tions of  that  nature.  In  cases  of  breaches  of  trust  the  law  must 
be  rigidly  applied,  however  hard  it  may  press  in  particular  cases. 

A  question  was  made  whether,  under  this  will,  a  case  of  election 
arose.  It  appears  to  me  there  clearly  did.  It  was  referred  to  the 
Master  to  enquire  whether  she  had  elected ;  and  the  Master  has 
found  that  she  has.  Having  elected,  it  was  her  duty,  as  I  conceive, 
to  treat  the  money  originally  belonging  to  her,  but  of  which  the 
testator  assumed  the  right  of  disposing,  as  a  legacy  given  by  the 
will  and  subject  to  the  trusts  contained  in  the  will ;  she  must  be 
taken  to  have  known  the  right,  and  ought  to  have  performed  her 
duty,  and  I  think  that  she  must  be  considered  as  owing  that  money 
from  the  time  when  it  came  into  her  hands.  She  appears,  how- 
ever, not  to  have  considered  herself  subject  to  any  duty,  but  to 
have  treated  the  money  as  her  own.  She  had  the  option  in  what 
sort  of  security  she  would  invest  it,  and  might  have  invested  it 
ui>on  real  security,  and  the  rights  of  the  parties  wouM  have  been 
fully  satisfied  by  the  production  of  the  principal  sum  of  2,500Z. 
given  by  the  testator  in  this  case ;  and,  looking  at  the  circumstances 
of  this  case,  I  do  not  think  that  I  am  acting  at  all  contrary  to  the 
rules  which  this  Court  has  adopted,  when  I  say,  that  the  sum  for 
which  she  was  answerable  was  the  sum  of  2,500Z.,  the  principal 
money;  she  became  answerable  for  it,  in  respect  of  what  must 
be  considered  as  her  breach  of  trust,  because,  upon  her  election, 
it  became  trust  money.  Having  become  answerable  *for  it,  she  [  '233  ] 
married  Mr.  Wakefield,  and  it  was  by  the  marriage,  and  by  his 
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assuming  the  liabilities  to  which  she  was  subject,  that  he  also, 
as  I  think,  became  liable  to  pay  it,  notwithstanding  he  is  called 
upon  to  make  good  that  liability  by  these  children,  who  are  aided 
in  doing  so  by  the  mother,  who,  before  her  marriage,  applied  this 
money  to  her  own  use  as  she  thought  fit.  The  children,  neverthe- 
less, who  are  the  objects  of  the  trust,  and  entitled  to  the  benefit  of 
that  which  the  testator  intended  to  give  them,  have  a  right  to  call 
upon  him  to  make  good  that  sum. 

The  next  question  which  has  been  raised  is,  whether  any  allow- 
ance is  to  be  made.  There  is  a  proviso  in  the  will,  giving  the 
trustees  a  power  to  apply  sums  of  money,  to  the  extent  of  600Z. 
for  each  child,  for  their  maintenance,  education,  or  advancement. 
Could  anybody  do  it  but  the  trustees  ?  Did  the  testator  intend 
that  this  discretionary  power  should  be  vested  in  anybody  but  the 
trustees  ?  I  must  say  that  it  is  with  great  regret  that  I  come  to 
the  conclusion  that  the  trustee,  not  having  been  here  introduced, 
because  the  lady  applied  the  money  herself,  and  without  applying 
to  Mr.  J.  Palmer  to  act  as  trustee,  there  was  not  that  discretion 
in  the  application  of  this  money  which  was  necessary  under  all  the 
cu'cumstances  in  this  case.  It  happened  that  this  lady,  thinking 
herself  the  absolute  owner  of  this  property,  applied  what  she  con- 
sidered her  own  monies  for  the  maintenance  of  the  children.  She 
might,  by  the  assistance  of  the  trustee  or  of  this  Court,  have  had 
the  money  applied  for  them ;  and  the  question  is,  whether,  after 
so  many  years,  we  can  review  the  matter,  and  say,  she  ought  to  be 
allowed  this  sum.  I  am  much  afraid,  according  to  the  rules  which 
have  been  adopted,  we  cannot. 

Considering  that  the  suit  has  other  objects  than  the  relief  in 
respect  of  the  breach  of  trust,  the  decree  must  be  against  the 
defendant,  Mr.  Wakefield,  without  costs. 
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EYCEOFT  V.  CHRISTY  (1). 

(3  Beav.  238—242;  S.  C.  4  Jur.  599.) 

A  ftme  cvart  made  a  disposition  of  property,  as  to  which  it  was  doubtful 
whether  it  was  settled  to  her  separate  use.  The  husband  disclaimed :  Held, 
that  whether  separate  property  or  not,  the  husband's  disclaimer  gave  effect 
to  the  disposition  of  the  wife. 

A.  B.,  the  cestui  que  trust  of  money  in  the  hands  of  a  trustee,  by  deed,  with- 
out consideration,  directed  part  of  the  dividends  to  be  paid  by  the  trustee 


(1)  In  re  Earl  o/Lucan  (1890)  45  Ch.  D.  470,  472,  60  L.  J.  Ch.  40,  (i8  L.  T.  538. 
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for  the  maintenance  of  an  infant,  a  stranger  to  A.  B.,  and  covenanted  to       RycaoFT 
indemnify  him,  and  agreed  to  allow  the  same  out  of  the  dividends  of  the  t*. 

trust  fund.    The  trustee  accepted  the  new  trust,  and  acted  upon  the  deed:       Chbisty. 
Held,  that  there  was  a  valid  executed  trust  created,  which  A.  6.  could  not 
revoke. 

The  testator  John  Price,  by  his  will,  dated  in  1831,  bequeathed 
his  personal  estate  to  the  defendant  William  Miller  Christy,  on 
trust  to  sell  and  invest,  and  pay  the  dividends,  &c.  "unto,  or 
permit  the  same  to  be  received  and  taken  by  Ann  Bycroft,  then 
residing  with  him  as  his  housekeeper,  or  her  assigns,  during  her 
life,  for  her  and  their  own  absolute  use  and  benefit,"  and  after 
her  decease  in  trust  for  his  natural  daughter  Pamela  by  the  said 
Ann  Rycroft. 

The  testator  died  in  the  same  year,  leaving  Ann  Bycroft  and  her       [  239  ] 
daughter  Pamela,  and  also  another  natural  daughter  by  one  Ann  Elf. 

William  M.  Christy  proved  the  testator's  will. 

Ann  Bycroft  was  a  married  woman,  her  husband  being  living  at 
the  death  of  the  testator. 

The  daughter  of  Ann  Elf  being  wholly  unprovided  for,  Ann 
Bycroft,  by  an  instrument  dated  11.  e  21st  of  December,  1881,  and 
made  between  the  plaintiff  Ann  Bycroft  of  the  one  part,  and  William 
M.  Christy  of  the  other  part,  after  reciting  the  will,  and  that  the 
testator  had  another  child  by  Ann  Elf,  and  that  it  was  his  express 
wish  and  desire,  although  not  stated  in  his  will,  that  the  said  Ann  Elf 
should  be  paid  or  allowed  out  of  his  estate  Is.  a  week  for  the 
maintenance  and  support  of  his  said  child  by  the  said  Ann  Elf,  as 
the  said  Ann  Bycroft  did  thereby  acknowledge ;  it  was  witnessed 
that,  in  order  to  carry  into  effect  the  wish  and  desire  of  the  testator, 
Ann  Bycroft  did  thereby  direct  W.  M.  Christy,  out  of  the  interest 
of  500L,  forming  part  of  the  produce  of  the  estate  of  the  testator 
secured  by  the  warrant  of  attorney  of  one  Bichard  Meeson,  to  pay 
7s.  a  week  to  Ann  Elf  for  the  maintenance  of  her  child  until  she 
should  attain  sixteen  years.  Ann  Bycroft  thereby  covenanted  to 
indemnify  Christy  in  respect  of  such  sum,  and  agreed  to  allow  the 
same  to  Christy  out  of  the  dividends  payable  to  her  under  the 
will.  At  the  time  of  Ann  Bycroft's  executing  the  deed  she  was 
a  married  woman,  having  married  the  defendant  Henry  Bycroft 
in  1811 ;  they  were  then  and  were  now  living  separate. 

The  trustee  accepted  the  trusts  of  the  deed  of  1831,  and  acted 
upon  it. 

In  1885  Ann  Bycroft  and  her  daughter  filed  a  bill  against  her        [  240  ] 
husband  and  Christy  the  trustee,  for  the  administration  of  the 
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Rycboft      estate.     H.  Bycroft,  the  husband,  by  his  answer,  disclaimed  all 
Chbisty.     interest  in  the  funds. 

By  an  order  on  further  directions,  it  was  referred  to  the  Master 
''  to  inquire  and  state  to  the  Court,  whether  the  agreement  in  the 
answer  of  the  defendant  W.  M.  Christy  was  binding  on  Ann  Eycroft." 
The  Master  found  in  the  affirmative. 

The  plaintiff  took  an  exception  to  the  report,  alleging  that  the 
Master  ought  to  have  found  that  the  agreement  was  not  binding  on 
the  plaintiff.    This  exception  now  came  on  for  argument. 

Mr,  C.  P.  Cooper,  for  the  plaintiff,  contended  that  the  words 
of  the  will  did  not  create  a  separate  estate  in  Mrs.  Bycroft :  Tyler 
V.  Lake{i).  That  her  deed,  therefore,  as  a  married  woman,  was 
inoperative,  and  could  not  become  effectual  by  the  subsequent 
disclaimer  of  her  husband.  That  this  was  an  executory  and 
voluntary  trust,  which  could  not  be  enforced  in  this  Court. 

Mr.  Tinney  and  Mr.  Keene,  contra,  contended  that  the  words 
used  by  the  testator  were  sufficient  to  create  a  trust  for  the  separate 
use  of  Mrs.  Bycroft,  who  therefore  became,  as  regarded  the  property, 
B,f€vie  sole,  Prichardy.  Ames  (2)  ;  and  that  if  not,  then  that  the  effect 
of  the  disclaimer  of  her  husband  confirmed  her  previous  disposition. 
That  a  valid  executed  trust  had  been  created,  which  had  become 
irrevocable  and  binding  on  the  settlor,  her  husband  and  the  trustee. 

[  2«  ]  Mr.  Cooper,  in  reply. 

The  Master  of  the  Bolls: 

This  case  has  been  very  ably  argued  by  the  counsel  on  both  sides ; 
and  though  I  feel  considerable  difficulty,  yet,  on  the  whole,  I  cannot 
do  otherwise  than  come  to  the  same  conclusion  as  the  Master. 
The  will  gives  the  income  to  this  lady  and  her  assigns  during  her 
life,  ''for  her  and  their  own  absolute  use  and  benefit."  I  have, 
undoubtedly,  very  great  difficulty  in  saying  that,  by  the  form  of  words 
contained  in  this  will,  the  property  is  given  to  her  for  her  separate 
use ;  when  the  circumstances  are  considered,  it  is  very  probable 
that  the  testator  so  intended  it ;  but  I  cannot  say  that  such  is  the 
effect  of  the  words.  At  the  testator*s  death,  Mrs.  Bycroft  was 
living  separate  and  apart  from  her  husband ;  the  income  was  at 
her  disposal,  to  do  as  she  pleased  with  it,  for  her  husband,  it 
appears,  did  not  in  any  way  concern  himself  therewith,  and  having 
afterwards  been  informed  of  the  gift,  he  actually  disclaimed  all 
(1)  34  E.  B.  53  (2  Euss.  &  My.  18a).  (2)  24  E.  E.  470  (T.  &  E.  222). 
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interest  in  it,  and  thus  gave  effect  to  that  which  his  wife  had  done 
Avith  it.  The  question,  therefore,  turns  on  that  which  Mrs.  Rycroft 
had  done  in  the  meanwhile;  she  had  executed  this  deed,  which 
recites  (upon  what  foundation  in  fact  is  not  stated  here)  that  it  was 
the  wish  and  intention  of  the  testator,  from  whom  she  derived  this 
income,  that  this  child  should  be  maintained  and  supported.  What 
did  she  do  ?  There  was  a  sum  of  5001.  in  the  hands  of  the  trustee, 
to  the  income  of  which  she  was  entitled,  and  which,  when  received, 
it  was  then  the  duty  of  the  trustee  to  pay  to  Mrs.  Bycroft ;  she 
executed  an  instrument  which  contains  an  express  direction  to 
Mr.  Christy,  the  trustee,  to  pay  a  certain  portion  of  that  property 
to  the  child  of  Ann  Elf.  So  far  as  Mrs.  Bycroft  had  the  power,  she 
transferred  *the  trust  from  herself  to  the  object  she  desired  to  be 
benefited,  namely,  to  this  child,  and  from  the  moment  when  that 
direction  was  signed  and  accepted  by  Christy,  it  became  his  duty  to 
pay  the  sum  directed  to  Ann  Elf.  This  duty  being  imposed  upon 
him,  and  there  being  no  further  instrument  or  formality  to  be 
executed,  it  became  a  trust  binding  on  Mr.  Christy  to  the  extent  of 
that  direction.  Then  the  question  is,  whether  a  trust,  which  is 
executed  in  this  way,  can  be  rendered  executory  back  again  by  an 
accident  which  subsequently  occurs,  namely,  by  a  transfer  of  this 
fund  into  Court?  The  duty  which  is  once  fixed  is  not  to  be  changed 
by  any  circumstance  which  afterwards  occurs.  I  do  not  think 
upon  that  part  of  the  case  there  is  any  doubt,  although  there 
may  be  upon  the  other  point ;  I  think  the  Master's  report  ought 
to  be  confirmed. 


Rycroft 

V. 

Christy. 
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In  rb  SHAEP'S   PATENT  (1). 
Ex   PARTE  WOEDSWOETH. 

(3  Beav.  245—254;  S.  C.  10  L.  J.  Ch.  86.) 

Under  the  5  &  6  Will.  IV.  c.  83  (2),  a  patentee  by  the  authority  of  the 
Sciidtor 'General^  entered  a  memorandum  of  alteration  of  the  enrolment  of 
the  specification,  which  it  was  alleged  extended  the  patent  and  infringed 
upon  another  patent  granted  to  the  petitioner:  Held,  that  the  Master  of  the 
Bolls  had  no  jurisdiction  to  order  the  memorandum  of  alteration  to  be 
expunged. 

On  the  8th  of  October,  1836,  John  Sharp  obtained  a  patent  for 
an  alleged  invention  of  machinery  "  for  converting  ropes  into  tow, 


(1)  An  unauthorized  memorandum 
of  disclaimer  may  be  expunged  by  the 
Master  of  the  BoUs;  In  re  Berdan^a 
Paimt  (187o)  L.   E.    20  Eq.  346,  44 


L.  J.  Ch.  544. 

(2)  Amendments  of  specifications  of 
patents  are  now  regulated  by  46  &  47 
Yict.  c.  57,  8.  18.— 0.  A.  S. 

8—2 


1840. 
^^0V.  5,  6. 
I>eo.  22. 

IfolU  Court 

Lord 
Lanodalb, 

M.U. 

[245] 
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In  re         and  of  improvements  in  machinery  for  preparing  hemp  or  flax  for 

Patent,  spinning,  part  of  which  improvements  were  also  applicable  to  the 
preparing  of  cotton,  wool,  and  silk  for  spinning."  A  specification 
of  the  invention  was  enrolled  on  the  8th  of  April,  1837. 

On  the  31st  of  May,  1838;  the  petitioner,  Joshua  Wordsworth, 
obtained  a  patent  for  an  alleged  invention  of  improvements  in 
machinery,  ''for  heckling  and  dressing  flax,  hemp,  and  other 
fibrous  materials." 

[  246  ]  After   the   date  of  this  patent,   and  before  the  specification  of 

the  petitioner's  invention  had  been  enrolled,  Mr.  Sharp,  in 
September,  1838,  obtained  from  the  Solicitor-General  an  order  or 
certificate,  directed  to  the  clerk  of  the  patents,  whereby  it  was 
certified,  that  John  Sharp  had  applied  to  the  Solicitor-General  for 
leave  to  enter  with  the  clerk  of  the  patents,  certain  memorandums 
of  alteration  of  part  of  the  specification  of  the  invention  for  which 
letters  patent  had  been  granted  to  him  ;  and  that  the  Solicitor- 
General,  on  considering  the  said  application,  had  directed  the  said 
John  Sharp  to  advertise  his  said  alterations  in  the  London  Gazette 
and  certain  other  papers  ;  that  such  advertisements  had  been  duly 
made,  and  that  no  objection  having  been  made  to  the  said  applica- 
tion, the  Solicitor- General  had  accordingly  granted  leave  to  the  said 
John  Sharp  to  file  his  said  memorandums,  of  alterations  pursuant 
to  the  statute  of  the  6  Will.  IV.  c.  83. 

By  this  statute  it  is  enacted,  that  any  patentee  may,  if  he  think 
fit,  enter  with  the  clerk  of  the  patents  of  England,  "  having  first 
obtained  the  leave  of  his  Majesty's  Attorney-General  or  Solicitor- 
General  in  case  of  an  English  patent,"  certified  by  his  fiat  and 
signature,  "a  disclaimer  of  any  part  of  either  the  title  of  the 
invention  or  of  the  specification,  stating  the  reason  for  such  dis- 
claimer ;  or  may  with  such  leave  as  aforesaid,  enter  a  memorandum 
of  any  alteration  in  the  said  title  or  specification,  not  being  such 
disclaimer  or  such  alteration  as  shall  extend  the  exclusive  right 
granted  by  the  said  letters  patent ;  and  such  disclaimer  or  memo- 
jandum  of  alteration  being  filed  by  the  said  clerk  of  the  patents, 
and  enrolled  with  the  specification,  shall  be  deemed  and  taken  to 
be  part  of  such  letters  patent,  or  such  specification  in  all  Courts 
whatever."     It  then  provides  that  any  person  shall  have  a  right  to 

[*247]  enter  a  caveat,  and  be  heard  *bef ore  the  Attorney  or  Solicitor- 
General,  who  before  granting  the  fiat  may  require  the  disclaimer  or 
alteration  to  be  advertised. 

The  specification  of  the  petitioner's  invention  was  enrolled  on  the 
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30th  November,  1838,  befoi"e  the  petitioner  had  been  informed  of        in  re 

Sharp's 
the  memorandum  of  alteration  filed  by  Sharp.  Patent. 

The  petitioner  Wordsworth  now  presented  his  petition  to  the 
Master  of  the  Rolls,  alleging  that  the  machinery  described  in 
Sharp*s  memorandum  of  alteration,  constituted  a  new  machine, 
or  arrangement  of  machinery,  and  extended  the  exclusive  right 
granted  by  Sharp's  patent;  and  was  also  in  substance  the  same 
machinery  which  was  invented  by  the  petitioner,  and  was  described 
in  his  specification. 

The  petition  prayed  "  That  such  portions  of  the  said  memo- 
randums of  alterations  in  the  said  specification  of  the  8th  of 
April,  1837,  filed  by  Mr.  Sharp,  as  were  in  substance  descriptive 
of  the  same  machinery,  as  was  invented  by  the  petitioner,  might 
be  expunged  from  the  memorandum  of  alterations  and  the  rolls  of 
the  Court,"  with  costs. 

Mr.  Pemherton^   and  Mr.  Jainea  Riissell,   in   support   of  the 
petition : 

The  alteration  which  has  been  made  in  the  specification  of  the 
patent  is  such  as  the  Act  of  Parliament  does  not  warrant.  The  Act 
expressly  provides  that  the  alteration  shall  not  extend  the  patent, 
but  here  it  is  extended  in  such  a  manner  as  to  infringe  upon  the 
patent  right  of  the  petitioner  to  his  very  great  prejudice ;  from 
this  he  ought  to  be  relieved. 

The  statute  provides  that  the  alteration  in  the  specification  shall  [  248  ] 
be  taken  as  part  of  the  letters  patent  in  all  Courts  whatever  ;  if  this 
alteration,  unwarranted  by  the  statute,  is  to  be  considered  as  part 
of  the  records  of  the  Court,  then  this  Court  has  jurisdiction  to 
expunge  the  irregular  entry  on  its  rolls.  The  records  of  the 
different  Courts  have  always  been  subject  to  their  jurisdiction  and 
authority,  and  if  the  Court  finds  they  are  not  in  the  state  they 
ought  to  be,  it  will  correct  them.  In  Redmund's  case(i)  Sir 
J.  Leach  ordered  an  error  in  the  enrolment  of  a  specification  to 
be  corrected. 

*  ♦  *  *  * 

They  cited  Ptrnj  v.  Skinner  (2),  in  which  it  was  held  that  where        [  2tJ>  ] 
a  patent  is  originally  void,  but  amended  under  5  &  6  Will.  IV.  c.  83, 
by  filing  a  disclaimer  of  part  of  the  invention,  that  Act  has  not 
a  retrospective  operation,   so   as  to  make   a   i)arty   liable,  for   an 

(1)  o  Rufis.  44.     That  was  a  mere  (2)  46  R.  R.  656  (2  M.  &  W.  471). 

clerical  correction. 
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In  re        infringement  of  the  patent,  prior  to  the  time  of  entering  such 
Sharp's        ,.    ,   . 
Patent,      disclaimer. 

Mr.  M,  D,  mil  and  Mr.  Bacon,  contra,  contended  that  the 
Master  of  the  Bolls  had  no  jurisdiction  to  do  that  which  was 
[  •250  ]  asked  by  the  petition  ;  that  the  alteration  *wa8  not  even  a  record 
in  its  strict  sense,  and  that,  if  it  were,  the  Master  of  the  Bolls 
sitting  as  the  Keeper  of  the  Becords,  had  no  power  to  expunge  the 
alteration  sanctioned  by  the  proper  authority  :  for  his  jurisdiction, 
in  this  respect,  was  confined  to  the  amendment  of  clerical  errors 
only.     *     *     * 

That  no  hardship  existed,  as  in  an  action  at  law,  a  defendant  was 
not  estopped  by  the  statements  in  the  patent,  but  might  disprove 
the  recitals  therein  that  the  invention  was  new  and  useful. 

They  also  contended  that  the  remedy,  if  any,  was  by  scire  facias, 
and  not  by  petition  to  the  Master  of  the  Bolls. 

Mr.  Pemhcrton,  in  reply. 

The  Master  of  the  Bolls  (after  stating  the  cii'cumstances) : 
[  *26i  ]  The  petitioner   complains  of   this  proceeding  *as  injurious  to 

him,  as  it  undoubtedly  is,  if  the  facts  be  as  alleged ;  and  he  prays 
that  such  portions  of  the  memorandum  in  Sharp*s  specification  as 
are  in  substance  descriptive  of  the  machinery  invented  by  the 
petitioner,  may  be  expunged  from  the  memorandum  of  alterations 
and-  the  rolls. 

The  question  now  is,  whether,  supposing  the  facts  to  be  as  alleged, 
I  have  authority  to  do  what  is  asked,  and  I  am  very  clearly  of 
opinion  that  I  have  not. 

Patents  for  inventions  are  granted  on  condition  of  a  specification 
of  each  invention  being  enrolled  in  a  limited  time,  and  except  for 
the  purpose  of  correcting  mere  verbal  or  clerical  errors,  proved  to 
have  arisen  from  mistake  or  inadvertence,  I  am  of  opinion  that  I 
have  no  authority  to  make  any  alteration  in  the  enrolment  of  the 
patent  or  specification. 

The  party  enrolling  his  specification  does  it  at  his  own  peril ;  and 
if  in  his  specification  he  expresses  something  by  which  his  patent  is 
rendered  invalid,  lie  must  submit  to  all  the  legal  consequences ;  and 
those  who  have  a  right  to  take  advantage  of  any  error  of  his,  must 
do  so  in  a  legal  course:  they  cannot  require  the  Keeper  of  the 
Beeoids  or  Bolls  to  alter  that  which  the  patentee  has  claimed  or 
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disclaimed  in  his  specification,  and  compel  him,  by  such  enforced        in  re 
alteration,  to  say  something  which  he  never  intended  to  say,  patent. 

There  were  very  good  reasons  for  relieving  patentees  from  some 
of  the  risks  and  difficulties  to  which  they  were  liable  from  errors  in 
their  specifications :  and  the  statute  5  &  6  Will.  IV.  c.  83,  authorised 
disclaimers  and  memorandums  of  alteration  to  be  filed  and  enrolled 
with  the  leave  of  the  Attorney  or  Solicitor-General :  and  *enacted,  [  •252  ] 
that  when  filed  and  enrolled,  the  same  should  be  deemed  and  taken 
to  be  part  of  such  letters  patent  or  specification,  i.e.  as  the  Act 
has  been  expounded  (i),  shall  be  deemed  and  taken  to  be  part  of 
the  letters  patent  or  specification  from  the  time  of  filing  the 
memorandum  of  alteration. 

And  considering  the  memorandum  of  alteration  as  now  being  part 
of  the  specification,  I  conceive  that  it  ought  to  be  dealt  with  as  such, 
and  no  otherwise. 

If  it  were  alleged  that  the  enrolled  memorandum  of  alteration,  by 
mistake  of  the  writer,  contained  verbal  or  clerical  errors  by  means 
of  which  something  was  enrolled  contrary  to  the  true  intent  of  the 
party,  and  if  sufficient  evidence  were  given  of  the  fact,  I  should 
think  myself  authorised,  by  precedent,  to  correct  the  error  and 
make  the  enrolment  accord  with  the  proved  intention  of  the  party 
at  the  time  of  the  enrolment. 

But  it  has  never  been  supposed  that  the  Master  of  the  Bolls,  as 
Keeper  of  the  Becords,  had  authority  to  permit  or  to  order  an 
erroneous  claim  to  be  expunged  or  amended.  The  party  may  have 
claimed  too  much,  and  thereby  made  his  patent  good  for  nothing, 
or  may  have  omitted  to  claim  something  which  he  was  justly 
entitled  to ;  but  on  such  grounds  the  Keeper  of  the  Becords  could 
not  interfere  on  his  behalf  or  at  his  instance;  and  I  apprehend 
that  no  attempt  has  ever  been  made  to  induce  the  Keeper  of  the 
Becords  to  expunge  by  his  authority  some  claim  which  the 
patentee  desired  to  sustain,  and  was  willing  to  defend  in  due 
coarse  of  law. 

Under  the  late  statute  the  disclaimer  is  not  to  be  such  as  shall 
extend  the  exclusive  right  granted  by  the  letters  ^patent.  But  the  [  *253  j 
Keeper  of  the  Becords  as  such  has  no  authority  to  decide  whether 
there  is  any  extension  ;  nor  has  he,  in  that  character,  any  means  of 
investigating  the  truth  and  justice  of  the  case.  It  is  no  part  of  his 
dut}',  when  he  receives  the  enrolment  into  his  custody,  to  consider 
whether  the  Attorney  or  Solicitor-General  has  improperly  given 
(1)  Perry  v.  Skinner,  46  E.  R.  656  (2  M.  &  W.  471). 
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In  re  leave  to  file  the  memorandum,  nor  can  he  afterwards  determine 
Patent.      ^^Y  s^^ch  question. 

I  delayed  my  decision  in  this  case  for  the  purpose  of  inquiring 
what  had  heretofore  been  done  in  the  amendment  of  enrolments  in 
this  Court;  and  from  the  information  which  I  have  received,  it 
would  seem  that  it  has  always  been  usual  to  amend  clerical  errors. 
When  errors  have  been  made  in  grants,  as  was  said  **per  incuHam 
et  ex  inani  inadvertentid  scriptoris,*'  they  have  been  amended  by  the 
Master  of  the  Bolls  ;  sometimes  under  the  authority  of  a  warrant 
from  the  Crown,  sometimes  with  the  consent  of  the  Attorney -General, 
sometimes  in  consequence  of  a  reference  to  him  by  the  Lord 
Chancellor;  and  there  is  an  instance  of  an  amendment  being 
made  by  an  order  of  the  Lord  Chancellor,  pursuant  to  an  order  of 
the  King.  The  errors  have  been  proved  and  rectified  by  comparison 
with  the  Writ  of  Privy  Seal,  or  with  the  signed  bill,  or  with  the 
original  grant. 

At  an  early  period  the  enrolment  of  the  acknowledgment  of  a 
deed  was  amended  at  the  request  of  the  grantor  who  had  acknow- 
ledged it. 

I  have  not  been  supplied  with  any  early  instance  of  amending  the 
specification  of  a  patent  invention,  but  the  recent  instances  of  such 
amendments  have  been  of  this  kind  :  In  a  case  before  Lord  Gifford 
in  1824,  the  word  "  wire  *'  had  been  written  instead  of  "  fire,"  and 
[  *2o4  ]  he  ordered  the  specification  to  be  amended.  In  the  *case  of 
Redmund,  an  erroneous  transposition  of  numbers  was  amended 
by  order  of  Sir  John  Leach,  who,  in  a  subsequent  case,  ordered 
to  be  amended  two  errors,  by  one  of  which  the  word  "  which  "  was 
written  instead  of  "  wheel ;  "  and  by  the  other,  of  which  the  word 
"  increase  '*  had  been  written  instead  of  the  word  "  inverse.'* 

I  have  had  some  similar  cases  before  me,  in  which  there  have 
been  errors  more  or  less  numerous,  but  all  of  the  same  kind. 

And  in  every  case  which  has  occurred,  it  has  plainly  been  intended 
to  do  no  more  than  to  amend  mere  slips  or  clerical  errors  made  by 
the  parties,  or  the  agents  of  the  parties,  who  intending  to  make  an 
accurate  enrolment,  have,  by  mere  inadvertence,  made  an  enrolment 
which  was  not  what  it  purported  to  be,  a  true  statement  of  that 
which  the  party  intended  at  the  time;  and  not  only  has  strict 
evidence  of  error  been  required,  but  in  order  to  enable  any  third 
party  to  dispute  the  validity  of  the  amendment,  and  of  the  order,  it 
has  been  directed  that  the  order  itself  should  be  endorsed  on  the 
enrolment. 
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It  does  not  appear  that  the  Master  of  the  Bolls,  as  Keeper  of         in  re 
the  Becords  in  Chancery,  has  ever  exercised  any  greater  authority      patent. 
than  I  have  stated  in  matters  of  this  kind ;  and  being  of  opinion 
that  I  have  no  jarisdiction  to  make  any  such  order  as  is  asked  by 
this  petition  ;  I  must  dismiss  the  petition  with  costs. 


The  ATTORNEY-GENERAL   v.   CHAPMAN.  i840. 

y^ov,  25. 
(3  Beav.  255—257 ;  S.  C.  10  L.  J.  Ch.  90.)  

Payment  of  interest  on  a  legacy  by  an  executor,  commencing  six  years 
after  the  testator's  death,  and  continuing  seven  years  :  Held  to  be  such  an     ^  ANr^ruiLE 
admission  of  assets  as  to  make  the  executor  personally  liable  for  the  legacy.  ^  r^      * 

The  testator,  George  Perkins,  by  his  will,  dated  in  1799,  directed  ^  ^"^^  ^ 
his  executors,  therein-named,  to  purchase  out  of  his  personal  estate 
so  much  in  the  8  per  cent.  Consolidated  Bank  Annuities  as  would 
produce  a  yearly  sum  of  202.,  and  to  stand  possessed  thereof  upon 
trust  to  pay  the  dividends  to  the  vicar  and  churchwardens  for  the 
time  being  of  the  parish  of  Barrow- upon- Soar,  to  be  distributed  by 
them  on  the  21st  of  December  yearly  amongst  the  necessitous  poor 
of  that  parish  ;  and  the  testator  declared  that  the  sum  necessary  to 
make  such  purchase  should  be  the  first  charge  on  his  personal 
estate,  and  should  be  paid  before  his  debts  and  other  legacies, 
which  he  thereby  charged  upon  his  real  estates  in  the  event  of  his 
personal  estate  being  insufficient  to  satisfy  them  after  such  invest- 
ment as  aforesaid  had  been  made ;  and  after  devising  his  real 
estates  charged  as  aforesaid  to  William  Chapman  and  Daniel 
Chapman,  and  directing  his  personal  estate  to  be  valued  and 
divided  between  them,  he  appointed  them  his  executors  accordingly. 

The  testator  died  in  the  following  year. 

It  could  not  be  ascertained  whether  any  investment  had  been 
actually  made  to  answer  the  201.  a  year,  though  it  was  supposed 
there  had  been,  and  that  the  amount  had  been  sold  out.  No  such 
investment,  however,  existed. 

William  Chapman,  one  of  the  executors,  died  in  1804,  and  Daniel 
Chapman,  the  other  executor;  died  in  1820,  having  regularly  paid 
the  20^.  down  to  the  time  of  his  death. 

Daniel    Chapman    appointed   his    son,    the   defendant  Joseph       [  25G  ] 
Chapman,  his  executor,  and  devised  his  real  estate  to  his  other  sons. 
After  Daniel  Chapman's  death,  his  devisees,  considering  the  20/. 
a  year  to  be  a  charge  on  the  real  estate,  continued  to  pay  it  down  to 
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rR.R. 


A.-G. 

V, 

Chapman. 


the  year  1826,  when  they  refused  to  make  any  further  payments, 
whereupon  the  defendant,  Joseph  Chapman,  the  executor  of  D. 
Chapman,  continued  to  pay  it  down  to  the  year  1833 ;  but  from 
that  time  he  also  refused  to  continue  any  further  payment. 

An  information  was  filed  by  the  Attorney-General  against  Joseph 
Chapman,  to  compel  him  to  purchase  such  a  sum  of  stock  as  would 
produce  20/.  per  annum,  for  the  charity,  and  insisting  that  as 
executor  of  Daniel,  he  had,  by  his  conduct,  admitted  assets  of 
Daniel  so  as  to  make  himself  personally  liabla 

The  information  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr,  Blunts  for  the  Attorney-General,  asked 
for  a  decree,  with  costs,  in  the  first  instance,  on  the  ground  that  he 
had  admitted  assets,  and  made  himself  personally  liable. 

Mr.  Kinderaley  and  Mr.  Messiter,  for  the  defendant  Joseph 
Chapman,  insisted  that  the  defendant  was  entitled  to  have  an 
account  taken  of  the  assets  of  Daniel  Chapman,  possessed  by  him  ; 
and  that  his  liability  would  be  limited  to  the  balance  found  against 
him. 

Mr.  Stevenson,  for  the  vicar  and  churchwarden. 


The  Master  op  the  Bolls  : 

The  defendant  has,  for  seven  years,  paid  the  20Z.  to  the  charity, 
[  *237  ]  and  the  first  payment  was  made  six  years  *after  the  death  of  his 
testator.  He  had,  therefore,  ample  time  to  ascertain  the  state  of 
the  assets.  In  this  situation  of  circumstances  he  must  be  taken  to 
have  admitted  assets,  and  is  no  longer  entitled  to  have  any  account 
of  them,  but  must  be  declared  liable  to  make  good  the  fund. 

1840. 

yoc,  3,  4.  • 

1841. 
Jan.  16. 

jRolU  Court. 

Lord 
LANGDALE, 

M.R. 

On  ApjKjal. 

1843. 
July  7,  10. 

llimne  of 
Lordif. 

Lord 

Lyndhuest, 

L.C. 

[  257  ] 


PLATT   V.  EOUTH  (1). 

(3  Beav.  257—283;  8.  C.  10  L.  J.  Ch.  131;  affirmed  by  the  House  of  Lord^*, 
sub  nom.  Drake  v.  A,-0,,  10  CI.  &  Fin.  257—288.) 

A  testator  gave  his  residuary  estate  in  trust  for  his  daughter  for  life, 
with  remainder  to  such  persons  (other  than  A.,  B.  and  C.  and  their  rela- 
tions) as  she  should  by  will  appoint,  and  in  default,  over;  and  if  the 
daughter  manied  or  received  visits  from  A.  or  any  of  his  relations,  then 
she  was  to  forfeit  her  power.  The  daughter  appointed  the  property  by  her 
will :  Held,  on  her  death  ;  first,  that  under  the  Legacy  Duty  Act,  she  had 
a  general  and  absolute  power  of  appointment,  and  that,  therefore,  legacy 

.(I)  //*  re  Uoskin'a  TrusU  (1877)  5  Ch.  D.  229. 
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duty  was  payable  on  the  residue,  under  the  first  wiU ;  secondly,  that  no         Pl  att 
probate  duty  was  payable  on  the  probate  of  the  daughter's  will,  in  respect  v* 

t)f  s«uch  reeddue  (1) ;  and,  thirdly,  that  legacy  duty  was  also  payable  on  the 
same  residue  so  appointed  under  the  will  of  the  daughter. 


ROUTH. 


The  testator  John  Bamsden,  by  his  will  dated  in  1825,  devised 
and  bequeathed  his  real  and  personal  estate  to  his  daughter  Judith 
Ann  Piatt,  J.  Routh,  and  two  other  persons,  whom  he  appointed 
executrix  and  executors,  in  trust  to  sell  and  convert  and  invest  the 
pnjduce  in  the  funds,  and  pay  the  dividends  to  J.  A.  Piatt  for  her 
life ;  and  after  her  death  upon  trust,  to  pay  two  legacies  of  3,0002. 
euch ;  and  the  said  testator  thereby  directed,  that  after  such  last- 
mentioned  payments,  his  then  surviving  trustees  should  stand  and 
1 6  ix)sses5ed  of  the  said  trust  monies,  stocks,  funds,  and  securities, 
Jind  the  dividends,  interest,  and  income  thereof,  and  of  the  rents 
and  profits  of  his  said  freehold  and  copyhold  hereditaments  and 
premises,  until  the  sale  of  the  same,  upon  trust  for  such  person  or 
[arsons  (other  than  and  except  Joseph  Woodhead,  otherwise 
Woodward,  of  Russia  Row,  Cheapside,  and  his  relations,  Moses 
Hoper  of  Dorset  Street,  Esquire,  and  his  relations,  *and  the  relations  [  '258  ] 
of  the  late  husband  of  the  testator's  said  daughter,  and  every  of 
tLem),  in  such  parts,  shares,  and  proportions,  for  such  intents  and 
pui-poses,  and  in  such  manner  and  form  as  the  said  J.  A.  Piatt,  as 
^cll  when  covert  or  sole,  and  notwithstanding  her  coverture,  by  her 
list  will  and  testament  in  writing,  or  any  writing  purporting  to  be 
ur  being  in  the  nature  of  her  last  will  and  testament,  or  any  codicil 
nr  codicils  thereto,  to  be  by  her  signed  and  published  in  the  presence 
f'f  and  attested  by  two  or  more  credible  witnesses,  should  direct  or 
lil^pobt ;  and  in  default  of  such  direction  or  appointment,  and  so 
far  as  any  such  direction  or  appointment,  if  incomplete,  should  not 
extend,  upon  trust  for  the  next  of  kin  of  Dyson  Ramsden,  late  of 
Waterclough,  in  the  parish  of  South  Oram,  near  Halifax,  in  equal 

>hares  and  proportions,  and  to  pay  the  same  accordingly. 
And  by  the  testator's  will  it  was  provided,  and  he  did  thereby 

expressly  declare  his  will  and  mind  to  be,  that  in  case  his  said 

;i}  The  charge  of  probate  duty  was  beai-s  its  own  share  of  estate  duty  unless 

ifti  urards  extended  by  Act  of  Parlia-  the  testator  makes  his  residuary  estiito 

«-.'Tit  to  cover  property  over  which  a  liable:  Ju  re  7V«/«Hrf' [1900]  2Ch.  648, 

'i'i>;t«4-d  jteison  had  a  general  power  69  L.  J.  Ch.  751,  83  L.  T.  142;    In  re 

"*  ipi-ointment.   23  &  24  Vict.  c.  15,  Madilock  [1901]  2  Ch.   372,   70  L.  J. 

'■  4;  but  it  has  been  held  by  Keke-  Ch.  660;  la  re  Power  [1901]  2  Ch.  659. 

*  •'  Ji.  J.,  followed  by  Bykne,  J.,  that  (U})dru  Buckley,  J.,  hi  re Mmwe  [1901] 

^  «l  property  does  not  pass  to  the  1  Ch.  691,  70  L.  J.  Ch.  321.— O.  A.  S. 
<•xtt■uwra2^  executor,  and  consequently 
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Platt  daughter  Judith  Ann  Piatt  should  at  any  time  thereafter  intermarry 
RouTH.  with  the  said  Joseph  Woodhead,  otherwise  Woodward,  or  with  any 
of  his  relations,  or  in  case  she  should  reside  with,  or  should  visit,  or 
receive  visits  from  him  the  said  J.  Woodhead,  otherwise  Woodward, 
or  any  of  his  relations,  then,  and  in  any  or  either  of  the  said  cases, 
the  said  testator  declared,  that  all  and  singular  the  gifts  and  bequests 
to,  and  the  trusts  contained  in  his  said  will  in  favour  of,  and  the 
power  of  appointment  thereinbefore  given  to,  the  testator's  said 
daughter,  should  from  thenceforth  be  absolutely  null  and  void  to  all 
intents,  and  effects,  and  purposes ;  and  then  and  from  thenceforth 
the  said  testator  directed  that  his  said  trustees,  their  executors, 
administrators,  and  assigns  should  stand  and  be  possessed  of  all 
[  •2o9  ]  and  singular  the  said  trust  *monies,  stocks,  funds,  and  securities, 
upon  trust  with  and  out  of  the  said  dividends,  interest,  and  income 
thereof,  to  pay  to  his  said  daughter  the  weekly  sum  of  40«.  and  no 
more,  during  her  life ;  and  subject  thereto,  it  was  the  testator's  will, 
that  the  whole  of  his  said  trust  monies,  stocks,  funds,  and  securities, 
and  the  dividends,  interest,  and  income  thereof,  should  go  and 
belong  to,  and  be  held  in  trust  for,  the  next  of  kin  of  the  said 
Dyson  Ramsden,  to  whom  the  said  testator  gave  and  bequeathed 
the  same  accordingly. 

The  testator  died  in  May,  1826,  the  estate  was  realized,  and  the 
income  of  the  residue  was  paid  to  Mrs.  Platt  during  her  life.  She 
married  George  Edward  Platt,  who  survived  her,  and  on  the  27th  of 
April,  1837,  she  made  a  will  in  execution  of  the  power  given  to  her 
by  her  father's  will,  and  thereby  gave  and  appointed  her  father's 
residuary  estate  to  various  persons,  and  amongst  other  sums,  gave 
10,003/.  Bank  8  per  cent.  Annuities,  to  the  descendants  of  Dyson 
Bamsden,  and  she  appointed  the  residue  to  Mr.  Walter  Drake. 

All  the  persons  named  as  cestui  que  trusts  in  the  appointment 
made  by  the  will  of  Mrs.  Platt  were  strangers  in  blood  both  to 
Mr.  Eamsden  and  to  Mrs.  Platt,  except  the  descendants  of  Dyson 
Bamsden ;  Dyson  Bamsden  was  a  first  cousin  of  the  testator,  John 
Bamsden. 

Mrs.  Platt  died  in  September,  1837. 

The  estate  was  administered  in  this  Court,  and  a  question  having 
arisen  respecting  the  amount  of  probate  and  legacy  duty  payable 
upon  the  property  bequeathed  by  the  wills  of  John  Bamsden  and 
Judith  Ann  Platt,  a  sum  of  40,000/.  31  per  cent.  Beduced  Annuities 
[  *260  ]  was  carried  over  to  an  account,  entitled,  **  The  Claims  of  Probatn 
and  Legacy  Duty  Account,"  and  a  case  was  submitted   for  the 
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opinion   of    the  Judges  of    the  Court    of    Exchequer    upon  the        Platt 

^^^l>ie<^*-  ROUTH. 

The  Judges  certified  their  opinion  to  be  (i), 

That,  on  the  death  of  Judith  Ann  Piatt,  a  legacy  duty  of  one  per 
c«Dt.  became  payable  in  respect  of  the  bequest  in  the  will  of  John 
Ramsden  of  the  residue  of  his  estate  and  effects  to  the  said  Judith 
Ann  Piatt,  after  allowing  any  duty  already  paid  in  respect  thereof. 

That  no  probate  duty  was  payable  upon  the  probate  of  the  will 
of  Judith  Ann  Piatt  in  respect  of  the  estate  and  effects  of  her  late 
father,  appointed  by  her  in  pursuance  of  the  power  given  to  her 
by  his  will ;  and 

That  legacy  duty  was  payable  in  respect  of  the  bequests  contained 
in  the  will  of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at  which 
such  duty  would  have  been  payable  if  the  bequests  had  be^n  mere 
legacies  given  by  her  payable  out  of  her  personal  estate. 

Both  the  Attorney-General^  and  Mr.  Drake  who  was  entitled  to 
the  fund  in  Court  subject  to  the  payment  of  the  duty,  were  dis- 
satisfied with  the  certificate,  and  each  presented  petitions  to  this 
Court  on  the  subject. 

Mr.  Drake,  by  his  petition,  alleged  that  no  legacy  duty  whatever 
was  payable  in  respect  of  the  residuary  estate  of  the  testator  John 
Bamsden,  which,  by  his  will,  was  given  after  the  death  of  Judith 
Ann  Piatt  to  her  appointees  ;  or,  if  any  duty  was  payable  thereon, 
that  such  duty  only  was  payable  as  would  have  been  payable,  if  the 
appointment  made  by  Judith  Ann  Piatt  had  been  part  of  the  will  of 
John  Bamsden,  and  the  appointees  *of  Judith  Ann  Piatt  had  been  [  *20i  ] 
named  in  the  will  of  John  Bamsden,  to  take  his  residuary  estate  in 
the  manner  directed  by  the  appointment ;  and  he  submitted,  that 
the  certificate  of  the  Court  of  Exchequer  was,  as  to  the  opinion  in 
respect  of  the  legacy  duty,  erroneous. 

The  Attorney-General  by  his  petition  alleged,  that  according  to 
the  statutes  in  that  behalf  made  and  provided,  not  only  legacy  duty 
was  payable  in  respect  of  the  residuary  estate  of  the  testator  John 
Ramsden,  which  was  given  by  his  will,  but  that  probate  duty  was 
payable  upon  the  probate  of  the  will  of  Judith  Ann  Piatt,  in  respect 
of  the  estate  and  effects  appointed  by  her  in  pursuance  of  the  power 
given  to  her  by  the  will  of  John  Bamsden. 

The  Attorney-General,  by  his  petition,  prayed  that  there  might  be 
paid  to  the  Beceiver-General  of  Stamps  not  only  the  legacy  duty 

(I)  6  M.  &  W.  756. 
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platt       which  the  Judges  certified  to  be  due,  but  also  the  probate  duty  upon 

KoDTH.  *^®  probate  of  the  will  of  Judith  Ann  Platt,  which  the  Judges 
certified  not  to  be  due.  And  Mr.  Drake,  by  his  petition,  prayed 
either  that  the  whole  fund  in  Court  might  be  transferred  and  paid  to 
him  without  deducting  any  thing  for  legacy  or  probate  duty ;  or  that 
the  same  fund  might  be  transferred  and  paid  to  him,  after  deducting 
only  such  legacy  duty  as  would  have  been  payable  if  the  appointees 
of  Judith  Ann  Platt  had  been  named  in  the  will  of  John  Bamsden. 
The  questions  as  to  the  legacy  duty  [turned  on  the  Act  86 
Geo.  III.  c.  52,  ss.  2,  7  (i),  and  18]. 

[  264  ]  The  question  of  probate  duty  under  the  will  of  Mrs.  Platt  depended 

on  the  [Act  55  Geo.  III.  c.  184,  which  imposed  the  duty  upon  the 
value  of  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of 
which  the  probate  or  letters  of  administration  is  or  are  to  be  granted]. 

[  265  ]  The  two  petitions  now  came  on  for  hearing  together. 

Mr.  Tinnei/,  Mr.  Pemberton,  and  Mr.  Teed,  in  support  of  the 
petition  of  Mr.  Drake,  and  in  opposition  to  that  of  the  Attorney- 
General,  [contended  first,  that  legacy  duty  was  not  payable  under 
the  will  of  John  Bamsden,  because  Mrs.  Piatt's  power  was  restricted 
and  she  was  not  entitled  under  the  will  in  default  of  appointment ; 
secondly,  that  probate  duty  was  not  payable  under  Mrs.  Piatt's 
will,  because  probate  duty  could  only  be  chargeable  upon  the  pro- 
perty to  be  possessed  and  administered  under  the  grant  of  probate, 
Attorney-General  v.  Hope  (2) ;  and  thirdly,  that  no  legacy  duty  was 
payable  on  this  property  under  the  testamentary  appointment  of 
Mrs.  Platt,  because  it  was  not  her  personal  estate,  but  merely 
subject  to  a  restricted  power  of  appointment  by  her  J . 

[  270  ]  Mr.  Romilly,  in  the  absence  of  the  Attorney-General,  contra  : 

The  Crown  is  entitled  to  legacy  duty  of  one  per  cent,  on  the 

whole  estate  which  was  bequeathed  by  the  will  of  the  original 

testator  to  his  daughter  for  life,  with  a  power  of  appointment  by 

will;  and  to  probate  duty  upon  the  fund  appointed  by  her  will, 

together  with  legacy  duty  thereon,  at  the  rate  of  10  per  cent,  the 

appointees  being  strangers  to  the  appointor.     *    *     * 

[  271  ]  One  test  of  the  generality  of  a  power  is,  whether  the  property, 

on  the  execution  of  the  power  in  favour  of  volunteers,  would  or 

not  be  assets  for  the  payment  of  the  appointor's  debts.    The  case 

of  Jenney  v.  Andrews  {s)  shows  clearly  that,   in  the  opinion  of 

(1)  S.  7  was  rep.  S.  L.  Rev.  Act,  (2)  37  R.  R.  29  (2  CI.  &  Fin.  84). 

1872.  (3)  23  R.  R.  216  (6  Madd.  264). 
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Sir  J.  Leach,  there  was  no  distinction  between  a  power  exercisable        Platt 
by  will  and  one  to  be  executed  by  deed.     *     *     *  routh. 

As  to  legacy  duty  under  the  will  of  Mrs.  Platt,  it  is  plain  that        [  273  ] 
as  against  parties  taking  the  benefit  of  her  disposition,  legacy  duty 
is  payable ;  for,  with  respect  to  them,  she  ''  had  power  to  dispose 
of  the  property  as  she  thought  fit." 

She  had  a  life  estate  with  an  absolute  power  of  appointment 
restricted  as  against  three  families;  but  in  effect,  the  whole 
dominion  of  the  property  was  vested  in  her.  She  might  have 
given  it  as  part  of  her  own  estate  to  her  executors,  or  to  her 
creditors,  and  in  case  *of  an  appointment  to  volunteers,  it  would  [  *274  ] 
have  been  assets  for  the  payment  of  her  debts.  Such  a  power  over 
property  is  equivalent  to  ownership  as  regards  the  party  having 
the  power.  Sir  Wm.  Gkant,  on  this  point,  observes  in  Holmes  v. 
Coghill  (1),  "  there  is  an  evident  difference  between  a  power  and  an 
absolute  right  of  property :  not  so  much  with  regard  to  the  party 
possessing  the  power,  as  to  the  party  to  be  affected  by  the  execu- 
tion of  it.  If  our  attention  is  to  be  confined  to  the  former  entirely, 
there  is  no  reason  why  the  money  he  has  a  right  to  raise  should 
not  be  considered  his  property,  as  much  as  a  debt  he  has  a  right 
to  recover.  But  the  latter  can  only  be  charged  in  the  manner,  and 
to  the  extent  specified  at  the  creation  of  the  power." 

The  point  is  also  settled  by  authority.  In  re  Cholmondeley  (2),  it 
was  held  that  legacy  duty  was  payable  in  a  case  where  a  wife, 
having  a  power  of  appointment  by  will,  executed  it  by  her  will. 

Mr.  George  Turner,  for  the  executors. 

Mr.  Tinney,  in  reply. 

*  ♦  *  ♦  * 

The  Master  of  the  Bolls  [after  stating  the  case,  said] :  i84i 

The  questions  are—  "^""^^ 

Firstly,  whether  Mrs.  Platt  or  her  estate  is  liable  to  pay  any        [  276  ] 

legacy  duty  beyond  that  which  was  payable  on  the  life  interest       ^       -" 

given  to  her  for  her  own  benefit. 
Secondly,  whether  any  probate  duty  is  payable  on  the  probate 

of  her  will  in  respect  of  her  father's  residuary  estate  thereby 

appointed,  and 
Thirdly,  what,  if  any,  legacy  duty  is  payable  upon  the  sums       [  279  ] 

appointed  by  her  will. 

(1)  6  B.  B.  166  (7  Ves.  504).  (2)  38  B.  E.  601  (1  Cr.  &  M.  149). 
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Platt  The  first  and  the  last  of  these  questions  appear  to  me  to  be 

RouTH.  attended  with  considerable  difficulty.  The  first  depends  on  the 
construction  which  ought  to  be  put  upon  the  eighteenth  section 
of  the  Act  36  Geo.  III.  c.  52.  '  It  is  argued  on  behalf  of  the  Crown, 
and  the  opinion  of  the  Judges  of  the  Court  of  Exchequer  is  bo 
declared,  that  the  power  given  by  the  will  of  John  Bamsden  is  a 
general  and  absolute  power  within  the  meaning  of  the  Act.  On 
the  other  hand,  it  is  contended  for  Mr.  Drake,  that  a  power  to  be 
exercised  only  by  will,  which  cannot  be  exercised  in  favour  of 
certain  excepted  classes  of  persons,  and  the  continued  existence 
of  which  depends  on  the  donee  abstaining  from  certain  specified 
acts,  cannot  be  deemed  an  absolute  and  general  power ;  and  then 
it  is  said  that  the  Act,  if  it  does  not  comprise  the  particular  case, 
cannot  be  extended  by  construction  :  so  that,  if  the  present  case  be 
not  specifically  described,  the  duty  is  not  imposed,  and  it  is  not 
competent  to  any  Court  to  presume  upon  the  intention  of  the 
Legislature,  and  say  that,  because  it  must  have  been  intended,  it 
must  therefore  be  considered  that  the  duty  was  imposed. 

In  this  case  the  residue  of  John  Bamsden's  estate  was  given  for 
a  limited  interest  to  Mrs.  Platt.  A  power  of  appointment  was 
also  given  to  her;  and  she  was  not  the  person  to  whom  the 
property  would  have  belonged  in  default  of  her  appointment. 
Under  these  circumstances,  if  the  power  of  appointment  were 
general  and  absolute,  the  case  would  fall  within  the  express  pro- 
visions of  the  Act;  and  the  question  comes  therefore  to  this, 
whether  the  power  given  in  this  case  is  not  a  general  and  absolute 
[  •280  ]  power  within  the  true  meaning  of  *the  Act  (i) ;  and  after  some 
hesitation,  and  contrary  to  my  first  impression,  I  have  come  to  the 
conclusion  that  it  is.  Provision  was  made  for  the  duties  payable 
on  legacies  which  were  subject  to  powers  if  the  appointees  were 
named  or  described  by  the  testator  (the  donor  of  the  power), 
and  the  proportions  only  were  left  to  be  determined  by  the  donee 
of  the  power :  the  appointees  were  charged  as  legatees  of  the 
testator;  but  if  the  appointees  were  not  named  or  described  by 
the  testator,  but  left  solely  to  the  disposition  or  selection  of  the 
donee  of  the  power,  in  that  case  the  property  upon  execution  of 
the  power,  i.e.  upon  doing  the  act  whereby  the  property  is  dis- 
posed of,  or  the  appointees  selected,  is  charged  as  if  it  had  been 
given  to  the  donee  of  the  power,  after  allowing  for  any  duty  before 
paid  in  respect  thereof. 

(1)  36  Geo.  III.  c.  52,  s.  18. 
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The  limited  interest  first  given,  and  the  interest  vested  by  Platt 
means  of  the  execution  of  the  power  of  appointment  disposing  of  routh. 
the  whole  remaining  interest,  make  together  the  whole  interest  in 
the  property,  and  it  is  the  entire  property  which,  in  such  a  case 
as  this,  is  partly  possessed,  and,  as  to  the  rest,  disposed  of  by  the 
donee  of  the  power ;  and,  considering  the  meaning  of  the  words 
"general  and  absolute"  in  their  application  to  such  a  case,  I  do 
not  think  that  the  power  can  be  considered  as  otherwise  than 
general  and  absolute  within  the  meaning  of  the  Act,  because  it 
could  only  be  executed  by  will,  or  because  the  donee  was  not 
permitted  to  execute  it  in  favour  of  three  families  named.  A 
power  which  might  be  executed  in  favour  of  any  body  in  the  world, 
except  the  members  of  three  families,  appears  to  me  to  be  for  this 
purpose  a  general  power;  and  as,  among  the  objects  of  it,  the 
p«3wer  of  disposition  is  absolute,  *I  think  that  the  power  is  within  [  *28i  ] 
the  meaning  of  the  Act  a  general  and  absolute  power,  and  con- 
sequently I  am  of  opinion  that,  upon  the  death  of  Mrs.  Platt,  which 
was  the  time  when  the  execution  of  the  power  by  will  took  effect, 
a  datj  of  1  per  cent,  became  due  upon  the  residuary  estate  of 
John  Bamsden,  after  allowing  any  duty  previously  paid  in  respect 
thereof. 

My  opinion  is  not  founded  upon  the  notion,  that  the  residue  of 
John  Ramsden's  estate  had  become  the  property  of  Mrs.  Platt,  but 
upon  the  notion,  that  property,  circumstanced  as  this  was,  is  so 
chargeable  by  the  Act. 

The  next  question  is,  whether  the  residuary  estate  of  John 
Pkamsden,  appointed  by  the  will  of  Mrs.  Platt,  is  chargeable  with 
probate  duty  upon  the  probate  of  the  will  of  Mrs.  Platt ;  and  I  am 
of  opinion  that  it  is  not.  It  was  not  the  property  of  Mrs.  Platt,. 
and  could  not  be  recovered  by  her  executors  by  virtue  of  the 
probate.  It  would  be  singular  that  the  rule  of  this  Court,  which 
requires  a  probate  merely  as  evidence,  to  show  that  the  instrument 
of  appointment  is  a  will,  should  have  the  effect  of  subjecting  the 
property  to  duty  as  if  it  had  been  the  property  of  the  testator, 
which  this  Court  does  not  consider  it  to  be.  The  question  depends 
on  the  construction  of  the  Act  55  Geo.  III.  c.  184,  the  schedule  to 
which  states  the  amount  of  probate  duty  payable  upon  the  estate 
and  effects  for  or  in  respect  of  which  the  probate  is  granted ; 
and  it  was  argued  that,  because  probate  was  required  in  order  to 
show  that  the  property  now  in  question  was  appointed  by  will, 
the  probate  was  granted  for  and  in  respect  of  this  property,  and 
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Platt       therefore  subject   to  the   duty :   but   the  thirty-eighth  section  of 

RouTH.       ^b®  ^ct  appears  to  me  to  show  that  the  Act  only  relates  to  the 
estate  and  effects  of  the  deceased  for  or  in  respect  of  which  the 

[  ♦282  ]  probate  is  granted,  and  as  this  was  not  the  *property  of  the 
deceased,  I  am  of  opinion  that  no  duty  is  payable  in  respect  of  it(i). 
The  last  question  relates  to  legacy  duty  payable  on  the  sums 
appointed  by  the  will  of  Mrs.  Platt.  This  question  appears  to  me 
to  involve  the  same  difficulty  which  affects  the  first.  The  Act 
86  Geo.  III.  c.  52,  s.  7,  provides  that  any  gift  by  will  which  shall 
by  virtue  of  the  will  have  effect  out  of  the  personal  estate  of  the 
testatrix,  or  out  of  any  personal  estate  which  the  testatrix  has 
power  to  dispose  of  as  she  shall  think  fit,  shall  be  deemed  a  legacy. 
In  this  case  the  gifts  by  the  will  of  Mrs.  Platt  are  to  take  effect 
out  of  the  personal  estate  of  John  Bamsden,  which  she  had  power 
to  dispose  of,  and  they  are  to  be  deemed  legacies,  unless  the 
restrictions  to  which  she  was  subjected  are  to  be  held  inconsistent 
with  the  words  ''  as  she  shall  think  fit,"  according  to  the  meaning 
which  ought  to  be  attributed  to  them  in  the  Act.  Upon  the  best 
consideration  which  I  have  been  able  to  give  the  subject,  it  appears 
that,  notwithstanding  the  restrictions  imposed  upon  her,  the  testa- 
trix had  a  power,  of  disposing  of  the  property  as  she  thought  fit, 
within  the  meaning  of  the  Act,  and  therefore  upon  this  point  also  I 
concur  with  the  opinions  of  the  Judges  of  the  Court  of  Exchequer. 

Under  the  circumstances  I  think  that  I  ought  to  confirm  the  certifi- 
cate, and  refer  it  to  the  Master  to  ascertain  the  amount  of  duty  which 
is  payable  according  to  the  certificate,  with  a  stay  of  execution  of 
the  order,  to  allow  the  intended  appeal  to  the  House  of  Lords. 
«  «  «  «  « 

[  ioci.&Fix].      William  Walker  Drake  appealed  against  this  decree,  so  far  as  it 
^^^  ^        declared  that  legacy  duty  of  one  per  cent,  became  payable  under  the 
will  of  John  Bamsden  in  respect  of  the  bequest  in  his  will  con- 

[  *266  ]  tained  of  the  ^residue  of  his  estate  and  effects  to  Judith  Ann 
Platt,  and  that  legacy  duty  was  payable  in  respect  of  the  bequests 
contained  in  her  will,  at  the  same  rate  at  which  duty  would  have 
been  payable  if  the  bequests  had  been  mere  legacies  given  by  her, 
payable  out  of  her  own  personal  estate :  and  the  Attorney-General 
appealed  against  the  decree,  so  far  as  the  same  declared  that  no 
probate  duty  was  payable  upon  the  probate  of  the  will  of  Judith 
Ann  Platt  in  respect  of  the  estate  and  effects  of  John  Bamsden, 
appointed  by  her  in  pursuance  of  the  power  given  to  her  by  his  will. 
(1)  See  note»  ante,  p.  123. 
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[The  appeal  is  reported  in  10  CI.  &  Fin.  257,  under  the  title       Drake 
of  Drake  v.  Attorneif-GeneraL]  A.-a. 


Mr.  Tinney  {Mr,  Pemberton  Leigh  and  Mr,  Teed  were  with         ]^* 
him),  for  the  appellant  Drake.     *     ♦     *  [  lo  CL  &  Fin. 

265] 

[Mr.  Twiss  and  Mr,  RomiUy,  for  the  Crown.] 

Mr,  Tinney  replied  :  [  287  ] 

The  decision  of  the  Court  below  as  to  the  probate  duty  is  right. 

Thb  Lord  Chancellor  (without  in  form  putting  any  question  to 
the  Judges  present  (i) ) : 

All  the  learned  Judges  who  are  present,  and  all  the  noble  and 
learned  Lords  who  have  heard  the  argument,  are  of  that  opinion, 
and  think  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  All  are  of  opinion  in  favour  of  the  appellant  on  that 
part  of  the  case. 

As  to  the  question  of  the  liability  to  legacy  duty,  we  all  think 
that,  taking  the  whole  of  the  18th  section  of  the  86  Geo.  III. 
t<^ether,  the  latter  part  is  merely  meant  to  be  distinguished  from, 
)mt  is  not  opposed  to,  the  former.  It  amounts  to  nothing  more 
than  this,  that  by  the  former  part  of  the  clause,  where  a  power  of 
appomtment  is  created  ''  for  the  benefit  of  any  persons  specially 
named  as  the  objects  of  such  power,"  they  are  to  be  subject  to  the 
payment  of  the  legacy  duty,  in  respect  of  the  benefit  they  receive 
onder  it ;  and  according  to  the  latter  branch  of  the  clause,  the  duty 
is  to  be  imposed  where  the  property  is  given  '^for  a  limited  interest, 
and  a  general  and  absolute  power  of  appointment  is  also  given," 
which  we  think  *to  be  the  case  in  this  instance.  Taking  the  whole  [  *  288  ] 
together,  the  clause  means  to  describe,  as  liable  to  legacy  duty, 
property  which  was  not  subject  to  any  power  of  appointment  for  the 
benefit  of  any  persons  specially  named.  The  property  here  taken 
by  Mrs.  Piatt  for  her  life,  was  taken  not  subject  to  any  power  of 
appointment  for  any  persons  specially  named,  and  is  therefore 
^abject  to  legacy  duty  in  the  hands  of  her  appointees.  But  on  the 
other  hand,  the  property  appointed  was  not  property  which,  within 
the  meaning  of  the  Act  as  applied  to  the  schedule  imposing  the 
probate  duty,  was  so  completely  her  property  as  to  render  it  liable 
to  that  duty;  so  that  the  judgment  of  the  Court  below  appears 

(1)  Lofrd  Chiof  Juetioe  Tindal ;  Wightman,  and  CressweU ;  and  Barons 
JiuticeR  Coleridge,   Etakine,    Maule,      Parke,  Alderson,  and  Eolfe. 
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Drake       to  be  right  in  both  instances.     The  judgment  will  therefore  be 
ii,.G,        affirmed. 

We  shall  say  nothing  of  costs  in  a  case  of  this  kind. 

The  judgment  of  the  Court  below  was  affirmed  on  both 
points,  without  costs. 


1840. 
Drr.  4. 

Both  Covrt, 

Lord 

Lanodale, 

M.B. 

[  290] 


WOOD  r.  HAEPUR  (1). 

(3  Beav.  290.) 

Affidavits  sworn  before  a  Master  extraordinary,  who  was  the  clerk  of 
the  plaintiff's  attorney,  rejected. 

This  was  a  motion  to  commit  the  defendants  for  the  breach  of 
an  injunction,  and  it  was  proposed  to  read  certain  affidavits,  which 
were  objected  to,  on  the  ground  that  they  had  been  sworn  before 
a  Master  extraordinary  of  the  Court,  who  acted  as  clerk  to  the 
plaintiflf's  attorney. 

Mr.  Pemberton  and  Mr.  Lee,  for  the  plaintiff. 

Mr.  Kinder sley  and  Mr.  Dixon,  for  the  defendants. 

The  Master  of  the  Bolls  rejected  the  affidavits  on  the  ground 
stated. 


1840. 
Nov.  20. 
Dec.  8. 

Ilolls  Cimrt. 

Lord 

Lanodale, 

M.R. 

[290] 


[291] 


CHOWICK  V.  DIMES. 

(3  Beav.  290—294.) 

A  sole  plaintiff  having  died,  the  Court,  on  the  application  of  the  defen- 
dant, ordered  that  the  administrator  should  revive,  or  that  the  bill  should 
be  dismissed  without  costs. 

This  was  a  suit  to  redeem  a  mortgage  and  judgments ;  and  the 
sole  plaintiff  having  died,  the  defendant  moved  that  his  adminis- 
trator might  revive  the  cause,  or  that  the  bill  might  be  dismissed 
without  costs. 

Mr.  Bacon,  for  the  motion,  pressed  upon  the  attention  of  the 
Court  the  hardship  of  allowing  a  suit  to  continue  in  Court,  the 
effect  of  which,  according  to  the  doctrine  of  lis  pendens,  would 
prevent  the  parties  dealing  with  their  estate. 


Mr.  E.  Montagu,  contra. 

'    (1)  Ihihe  of  Nwthumherland  \,  Todd 
(1878)  7  Ch.  D.  777.  47  L.  J.  Ch.  343, 


38  L.  T.  746 ;  Bourhe  v.  Aim  (1889) 
44  Ch.  D.  at  p.  126,  62  L.  T.  34. 
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The  Master  of  the  Bolls  said  that  he  would  make  enquiry  as     Chowigk 
to  the  practice  in  such  cases.  Dimes. 


The  Master  of  the  Bolls  [after  referring  to  a  number  of  cases 
on  the  subject,  said :] 

I  am  of  opinion  that  this  motion  should  be  granted,  unless  it 
shoald  appear,  that  in  consequence  of  the  whole  interest  of  the 
deceased  plaintiff  not  being  vested  in  his  legal  personal  representative, 
some  farther  notice  is  yet  wanting. 


Dec,  8. 


[294] 


CHADWICK  V.  BROADWOOD. 

(3  Beav.  308—317  ;  S.  C.  10  L.  J.  Ch.  242  ;  5  Jur.  359.) 

Where  property  is  under  lease,  adverse  possession  runs  against  the  rever- 
sioner from  the  expiration  of  the  lease,  or  from  the  time  when  the  tenant 
pays  rent  to  one  claiming  wrongfully  to  be  entitled  in  immediate  reversion. 

A  hill  of  discovery  in  aid  of  an  action  of  ejectment,  filed  in  1840,  stated 
that  in  1776  A.  B.,  being  seised  in  fee,  granted  leases  of  the  property  which 
expired  in  1825,  and  that  the  plaintiff,  as  heir  of  A.  B.,  was  now  entitled 
to  the  property,  for  the  recovery  of  which  he  was  about  to  bring  an  action 
of  ejectment.  The  defendant  pleaded  the  Statute  of  Limitations  (8  &  4 
Will.  IV.  c.  27),  and  averred  that  the  plaintiff  had  not  been  in  possession 
or  received  rents  for  more  than  twenty  years  before  the  bill  was  filed  :  that 
the  defendant  had  entered  into  possession  as  purchaser  in  fee  simple  in 
1^19,  and  had  ever  since  remained  in  peaceable  possession  as  tenant  in 
fee :  Held,  that  this  plea  could  not,  in  law,  be  sustained ;  for  there  being 
no  allegation  that  the  rent  had  been  paid  to  any  one  wrongfully  claiming 
to  he  entitled  in  reversion  immediately  expectant  on  the  determination  of 
the  lease,  the  plaintiff's  right  did  not  accrue  imtil  the  expiration  of  the 
lease  in  1825,  or  within  twenty  (1)  years  from  the  filing  of  the  bill. 

This  case  came  before  the  Court  upon  a  plea  to  a  bill  of  discovery, 
in  aid  of  an  action  at  law  intended  to  be  commenced  by  the  plaintiff. 

The  bill  stated  certain  conveyances  of  December,  1717,  and  July, 
1720,  under  which  Sir  Andrew  Chadwick  became  seised  in  fee  of 
certain  premises  in  Broad  Street,  St.  James's ;  that  by  indenture 
of  lease,  which  was  supposed  to  bear  date  the  2nd  day  of  June, 
1776,  he  demised  a  specified  part  of  the  property  to  F.  Johnstone  for 
sixty  years,  at  a  rent  of  40i.  a  year ;  and  that  he  "  executed  divers 
other  leases  in  writing,  of  such  of  the  same  premises  respectively 
as  were  not  comprised  in  the  lease  of  the  2nd  of  June,  1766,  at 
and  under  divers  yearly  rents,  each  such  rent  exceeding  40«.  by 
the  year,  and  for  long  terms  of  j^ears,  commensurate  or  nearly 
lommensurate  with  the  number  of  years,  which,  at  tlie  respective 

(1)  See  now  37  &  38  Vict.  c.  57,  ss.  1,  9. 


1840. 
Kot.  9. 

RolU  Cmirt, 

Lord 

Langdalg, 

M.K. 

[  308] 
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Chadwick  dates  of  such  other  leases,  was  then  to  come  in  *the  said  term  of 
Bboadwood.  ^^^y  years  granted  by  the  lease  of  the  2nd  of  Jane,  1766 ;  or  at 
[  •sew  ]  least  the  term  of  years,  granted  by  such  other  leases  respectively, 
were  granted  in  such  manner  as  that  they  would  respectively 
expire  at  or  about  the  time  when  the  term  of  sixty  years,  granted 
by  the  lease  of  2nd  of  June,  1766,  would  expire,  or  within  one  or 
two  years  prior  or  subsequent  to  that  time." 

That  the  plaintiff  was  unable  to  set  forth  with  precision  the  date 
of  such  indenture  of  lease,  supposed  to  bear  date  the  2nd  of  June, 
1766,  or  the  dates  of  the  other  leases  granted  by  the  said  Sir 
Andrew  Chadwick,  or  the  terms  of  years  for  which  such  other 
leases  were  granted,  or  the  rents  thereby  respectively  reserved ;  or 
the  particular  dimensions,  boundaries,  &c.  of  the  pieces  or  parcels 
of  ground  thereinbefore  described,  as  comprised  in  the  indentures 
of  bargain  and  sale  and  release  of  the  81st  of  December,  1717,  and 
the  22nd  of  July,  1720,  respectively,  or  in  the  leases  respectively, 
or  of  the  messuages  or  tenements  and  buildings  thereon,  by  reason 
of  the  plaintiff  not  having  in  his  possession  or  power  the  therein- 
before mentioned  leases,  or  any  of  them,  or  any  counterparts  or 
counterpart  thereof. 

The  bill  stated,  that  Sir  Andrew  Chadwick  died  in  March,  1768, 
intestate  and  without  issue ;  and  it  then  proceeded  to  state  the 
pedigree  of  the  plaintiff,  and  to  show  that  he  was  the  heir-at-law 
of  Sir  Andrew  Chadwick ;  and  stated,  **  That  the  said  term  of  sixty 
years  expired  on  the  24th  of  June,  1825,  or  about  that  time ;  and 
that  the  other  terms  of  years,  granted  by  said  Sir  Andrew  Chadwick 
as  aforesaid,  respectively  expired  at  some  time  or  times  within  two 
years,  either  prior  or  subsequent  to  the  24th  of  June,  1825." 

It  also  stated  that  the  property  had  become  vested  in  the  defen- 
[  *3io  ]  dants  for  the  residue  of  the  said  term ;  and  *that  the  term  having 
expired,  the  plaintiff  was  seised  and  entitled  thereto  in  fee,  as  the 
heir-at-law  of  Sir  Andrew  Chadwick.  The  bill  further  stated  that 
the  plaintiff  was  about  to  bring  an  action  of  ejectment  against  the 
defendants  to  recover  possession,  but  that  he  was  unable  to  proceed 
without  a  discovery.  It  charged  that  the  defendants  had  the 
leases  and  other  documents  in  their  possession,  and  prayed  a 
discovery. 

To  this  bill  the  defendant  pleaded  the  Statute  of  Limitations  of 
the  3  &  4  Will.  IV.  c.  27,  whereby,  after  setting  forth  the  second  (i), 
third,  seventeenth  (i),and  twenty-fourth  sections  of  the  statute,  the 
(1)  Hep.  37  &  3«  Vict.  c.  57,  b.  9. 


VOL.  MI.]  1840.     CH.     3  BEAV.  310—812.  186 

defendant  by  his  plea  ^averred  as  follows ;  that  the  complainant  or  Chadwick 
any  person  under  whom  he  claims,  or  any  other  person  or  persons  bboadWood, 
for  his  or  their  or  any  of  their  use ;  or  in  trust  for  him  or  them  or  [  •3ii  ] 
any  of  them,  was  not,  nor  were  within  twenty  years  next  before 
the  filing  of  the  said  complainant's  bill,  in  the  possession,  or  in  the 
receipt  of  the  rents  or  other  profits  of  the  brewhouse,  messuages, 
tenements,  lands,  grounds,  and  hereditaments,  or  other  the  premises 
in  the  said  bill  mentioned,  or  any  of  them,  or  any  part  thereof; 
and  that  no  rent  for  or  in  respect  of  the  said  premises  or  any  of 
them,  or  any  part  thereof,  had  at  any  time  since  the  year  1815,  or 
within  twenty  years  next  before  the  filing  of  the  said  bill,  been  paid 
to  the  said  complainant,  or  to  any  other  person  or  persons  for  his  use 
or  benefit ;  and  that  if  the  said  complainant  ever  had  any  right  to 
make  any  entry  or  distress  in  or  upon,  or  to  bring  an  action  for  the 
said  ^premises  or  any  of  them,  or  any  part  thereof,  the  same  right  [  •312  ] 
accrued  more  than  twenty  years  before  the  time  of  filing  of  his  said 
bOl ;  and  that  the  said  defendant  was  not  at  any  time,  within 
upwards  of  ten  years  before  the  filing  of  his  said  bill,  under  any  of 
the  disabilities  mentioned  and  described  in  the  said  Act  of  Parlia- 
ment. And  the  plea  averred,  that,  in  the  year  1815,  defendants 
Henry  Broadwood  and  one  James  Coding  entered  into  possession 
of  ail  the  said  premises,  except  the  houses  in  the  said  bill  mentioned 
and  described  as  No.  46,  in  Broad  Street,  and  Nos.  18  and  14  in 
New  Street  respectively ;  and  that  in  the  year  1817,  they  entered 
into  possession  of  that  part  of  the  said  premises  in  the  said  bill 
described  as  the  house  No.  46  in  Broad  Street ;  and  that  in  the 
month  of  April,  1819,  they  entered  into  possession  of  the  remaining 
part  of  the  said  premises  in  the  said  bill  described  as  the  houses 
numbered  respectively  18  and  14  in  New  Street ;  and  that  when 
they  so  entered  into  the  possession  of  the  said  premises  respectively 
at  the  times  aforesaid,  they  entered  into  the  possession  as  the  pur- 
chasers of  the  fee-simple  and  inheritance  thereof  respectively ;  and 
that  from  the  respective  times  aforesaid  to  the  month  of  January, 
1836,  when  defendant  Henry  Broadwood  became  entitled  to  the 
entirety  of  the  said  premises,  and  was  left  in  the  possession  thereof, 
and  until  he  was  so  left  in  such  possession,  the  said  James  Goding 
and  defendant  H.  Broadwood  were  in  the  continual  peaceable  and 
uninterrupted  possession  and  enjoyment  of  the  said  premises  as 
tenants  thereof  in  fee-simple  ;  and  that  in  the  month  of  January, 
1836,  the  possession  of  the  entirety  of  the  said  premises  was  given 
by  the  said  James  Goding  to  defendant  Henry  Broadwood,  who 
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Chadwick  entered  upon  the  same  as  tenant  in  fee-simple  thereof,  and  he  hath 
Broad'wood.  6^6^  since  been,  by  himself  and  his  tenants,  in  the  continual, 
peaceable  and  uninterrupted  possession  and  enjoyment  thereof; 
[  *318  ]  and  that  since  *that  time  he  hath  agreed  to  grant  a  lease  of  all  the 
said  premises  to  a  trustee  for  all  defendants  as  partners  in  trade, 
and  that  all  the  defendants  are  in  the  occupation  of  the  said 
premises  under  such  agreement.  And  defendants,  therefore,  pleaded 
the  said  Act  of  Parliament,  and  such  possession  and  enjoyment  as 
aforesaid,  and  the  matters  aforesaid  to  the  said  bill,  and  humbly 
prayed  the  judgment  of  the  Court  whether  they  ought  to  make  any 
answer  to  the  said  bill. 

Mr.  Girdlestone  and  Mr.  Teed,  in  support  of  the  plea,  con- 
tended that  there  had  been  a  clear  adverse  possession  for  more 
than  twenty  years;  and  notwithstanding  the  alleged  leases,  and 
any  legal  remedy  the  plaintiff  might  have,  still  that  he  was  not 
entitled  to  any  assistance  in  equity:  Cholmondeley  v.  Clinton  (i). 
Secondly,  that  this  case  was  brought  within  the  third  section  of 
the  Act  pleaded,  and  that  the  right  of  the  plaintiff,  and  of  those 
through  whom  he  claimed,  accrued,  at  the  time  at  which  rent  had 
been  last  received  by  them,  which  was  more  than  twenty  years 
before  the  filing  of  the  bill.  That  if  the  existence  of  the  alleged 
lease  brought  the  case  within  the  ninth  section,  then  time  began 
to  run  when  rent  ceased  to  be  paid  to  the  party  claiming  in 
fee.     *     *     * 

Mr.  Pemherton  and  Mr.  Bird,  contra : 

[3U  ]  *     *     The  Legislature,  by  the  ninth  section  [of  3  &  4  Will.  IV. 

c.  27]  has  expressly  provided  for  the  case  of  property  being  on 
lease ;  it  is  enacted,  that  in  such  a  case,  the  right  to  bring  an  action 
to  recover  possession  shall  be  deemed  to  have  accrued,  at  the  time 
when  the  rent  shall  be  paid  to  a  person  wrongfully  claiming  the 
land  in  reversion,  expectant  on  the  determination  of  the  lease. 
The  lease  in  the  present  case  expired  in  1825,  and  the  bill  was  filed 
in  1840,  and  within  the  twenty  years.  The  plea  nowhere  states 
that  the  rent  was  ever  paid  to  any  person  claiming  adversely,  quite 
the  contrary,  it  avers  that  no  rent  at  all  has  been  paid  ;  the  case, 
therefore,  does  not  come  within  the  statute,  and  independently  of 
the  statute,  the  mere  non-payment  of  rent  by  a  tenant  can  never 
create  an  adverse  possession.     *     ♦     ♦ 

(1)  T.  &  R.  107. 
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Mr.  Girdlestone,  in  reply.  Chadwick 

r. 
Bboadwood. 
Thb  Master  of  the  Bolls  :  J^ov.  9. 

The  plaintiff,  in  this  case,  alleges  himself  to  be  the  heirat-Iaw  |^  315  -| 
of  Sir  A.  Chadwick,  and  he  states  that  the  property  which  he 
claims  was  subject  to  leases  which  expired  in  the  year  1825,  when 
his  right  to  possession  accrued ;  and  that  he  is  about  to  commence 
an  action  of  ejectment,  in  aid  of  which  he  files  this  bill  for  a  dis- 
covery. The  defendants  plead  the  late  Statute  of  Limitations,  and 
aver  that  they  have  had  adverse  possession  of  the  property  for 
more  than  twenty  years  before  the  bill  was  filed  ;  and  the  plea  has 
been  argued,  as  if  it  were  a  mere  question,  whether  there  had  been 
adverse  possession  against  a  person,  who,  supposing  he  had  the 
right,  was  entitled  to  proceed  to  recover  the  possession.  Now, 
whether  that  were  so  or  not,  depends  on  the  real,  or,  on  the  present 
occasion,  the  assumed,  existence  of  the  leases  alleged  in  the  bill. 
If  there  were  no  such  leases,  or  if,  from  the  frame  of  these  pleadings, 
the  leases  ought  not  in  any  way  to  be  taken  into  consideration ; 
then,  for  any  thing  that  appears  to  the  contrary,  the  plaintiff  might 
have  proceeded  to  recover  possession  at  any  time  since  1801 ;  but 
if  such  leases  are  to  be  assumed  to  have  existed  as  they  are  stated 
in  the  bill,  then  the  plaintiff's  right  to  possession  did  not  commence 
till  the  year  1825,  and,  in  such  case,  he  could  not  by  any  means 
have  recovered  possession  before  that  time.  This  bill  does  not 
make  such  distinct  allegations  as  might  be  desired  ;  but  taking  the 
bill  and  the  plea  together,  I  am  of  opinion  that,  on  the  present 
occasion,  I  must  assume  that  the  leases  were  in  existence,  and 
conseqnently,  that  the  plaintiff's  right  to  recover  did  not  accrue 
until  the  year  1825,  unless  there  are  other  circumstances  in  the 
plea  which  ought  to  determine  *the  matter  in  another  way.  What  [  *3iri  ] 
the  defendants  allege  is,  that  they  purchased  about  the  year  1815, 
1816,  or  1817,  and  having  purchased,  they  entered  into  possession 
as  tenants  in  fee,  as  owners  of  the  fee  and  inheritance.  What 
does  the  statute  say  in  that  respect  ?  When  is  the  right  to  recover 
possession  of  land,  subject  to  a  lease,  to  be  considered  as  having 
accrued  ?  Not  from  the  time  when  any  person  dealing  with  the 
leases  or  dealing  with  those  who  are  entitled  to  the  leases,  gets 
possession,  and  claims  to  be  entitled  in  fee,  but  from  the  time  when 
the  person  claiming  under  a  lease  pays  rent  to  a  party  claiming 
wrongfully  in  reversion  immediately  expectant  on  such  lease ;  for 
then  the  adverse  title  of  the  person  who  receives  the  rent  under 
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Chadwick  such  circumstances  is  first  really  brought  into  operation  against 
Bboadwood.  the  party  who  claims  on  the  expiration  of  the  lease.  We  come 
then  to  the  simple  question  on  this  plea  (though  very  many  others 
have  been  argued),  whether  the  facts  which  are  alleged  on  this 
plea,  are  such  as  to  bring  the  case  within  the  protection  of  the 
statute.  The  defendants  say,  that  they  have  paid  no  rent ;  that 
they  entered  into  possession  in  the  year  1815,  1816,  and  1817,  as 
persons  entitled  in  fee;  but  they  do  not  state  that  which  the 
statute  requires,  namely,  when  the  rent  was  first  paid  to  a  party 
claiming  adversely,  which  is  the  time  at  which  the  right  is  to  be 
deemed  to  have  accrued.  I  think,  therefore,  the  plea  cannot  be 
sustained. 

Being  of  that  opinion,  I  do  not  enter  into  the  other  points,  it  being 
unnecessary  so  to  do. 


1840. 
Nov.  10,  16. 

Rolls  Court. 

Lord 

Lanodale, 

M.R. 

[324] 


[•325] 


HALES  V.  DARELL  (1). 

(3  Beav.  324—332 ;  S.  C.  10  L.  J.  Ch.  10.) 

A  testator  by  his  will  directed  payment  of  his  debts  and  bequeathed 
annuities  of  900/.  and  500/.  respectively,  to  his  two  sisters,  payable  on  the 
four  most  usual  quarter  days,  and  charged  upon  his  real  estates  generally 
subject  to  prior  charges  created  by  his  will. 

Held,  that  these  testamentary^  annuities  were  not  given  in  satisfaction  of 
annuities  of  300/.  each  granted  in  his  lifetime,  by  him  to  them  for  valuable 
consideration,  and  secured  by  rentcharges  upon  particular  parts  of  his 
real  estate  and  payable  ujx)n  different  quarter  days. 

By  indentures  of  lease  and  release,  dated  the  29th  and  80th 
of  March,  1814,  the  release  being  made  between  Sir  Edward 
Hales,  Bart.,  of  the  first  part,  Barbara  de  Jouchere,  widow  (a  sister 
of  Sir  Edward  Hales)  of  the  second  part,  and  John  Baphael  of  the 
third  part;  in  consideration  of  3,000Z.,  Sir  Edward  Hales  con- 
veyed certain  hereditaments  to  Baphael  to  the  intent  that  Barbara 
de  Jouchere  might  receive  thereout  an  annuity  of  300Z.  per  annum 
during  her  life  by  equal  quarterly  payments,  on  the  16th  day  of 
January,  the  16th  day  of  April,  the  16th  of  July,  and  the  16th 
of  October  in  every  year,  together  with  a  proportionate  part  of 
the  said  yearly  rent,  up  to  the  day  of  her  decease,  without  any 
deduction;  with  powers  of  distress  and  entry  in  case  of  non- 
payment ;  and  subject  thereto  to  the  use  of  Baphael,  *upon  certain 
trusts  to  secure  the  annuity  ;  and  Sir  Edward  Hales  thereby 
also  covenanted  to  pay  the  annuity. 

(1)  hireHHhh{\%^{))A^Qh.  D.  260,  v.  Pari-  (1876)  :{  Ch.  D.  ;U)9,  45  L.  J. 
09  L.  J.  Ch.  135,  02  L.  T-  52 ;  Fairer      Oh.  760,  :55  L.  T.  27. 
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By  another  indenture  of  the  13th  of  June,  1814,  and  made  Halbs 
between  Sir  Edward  Hales,  of  the  j&rst  part,  Charles  Bernard  darbll. 
de  Morlaincourt  and  Mary  his  wife  (another  sister  of  Sir  Edt^ard 
Hales),  of  the  second  part,  Edward  Darell  of  the  third  part, 
and  the  Honourable  Philip  Eoper  of  the  fourth  part ;  Sir  Edward 
Hales  for  the  valuable  consideration  therein  mentioned,  and  in 
consideration  of  natural  love  and  affection,  granted  to  Darell 
during  the  life  of  Mary  de  Morlaincourt,  in  trust  for  her  separate 
use,  an  annuity  of  3002.  per  annum,  by  four  equal  quarterly 
payments,  on  the  6th  of  April,  the  6th  of  July,  the  11th  of 
October,  and  the  6th  of  January,  in  each  year;  and  after  her 
decease,  he  granted  an  annuity  of  1502.  to  Charles  Bernard  de 
Morlaincourt  during  his  life ;  with  powers  of  distress  and  entry, 
in  case  of  non-payment ;  and  by  the  same  indenture,  Sir  Edward 
Hales  conveyed  certain  hereditaments  to  a  trustee  to  secure  these 
annuities  ;  and  also  covenanted  to  pay  them,  and  to  convey 
certain  estates  to  their  issue.  And  Charles  Bernard  de  Morlain- 
court and  his  wife  assigned  to  Sir  Edward  Hales  all  their  claims 
to  certain  monies  charged  on  the  estates  of  Sir  Edward  Hales, 
in  favour  of  Mary  de  Morlaincourt  and  her  children ;  and  C.  B. 
de  Morlaincourt  also  covenanted  for  the  execution  of  similar 
assignments  by  their  children. 

Sir  Edward  Hales,  by  his  will,  dated  the  2nd  of  May,  1826, 
devised  his  freehold  estates  to  trustees,  to  the  intent  that  his 
wife  might  receive  during  her  life,  in  lieu  of  any  annual  sum 
payable  to  her  under  the  marriage  settlement  and  of  her  dower, 
an  annual  sum  of  1,500Z.  He  then  created  a  trust  for  payment 
of  his  debts,  and  ^devised  his  estates  to  trustees,  upon  trust,  to  [  •32g  ] 
pay  an  annuity  of  900Z.  unto  his  sister  Barbara  de  Jouchere,  for 
her  life,  and  to  pay  an  annuity  of  600Z.  to  his  sister  Mary  de 
Morlaincourt,  for  her  life,  and  to  pay  other  annuities.  And  he 
directed,  that  each  of  the  annuities  given  by  his.  will  should  be 
paid  by  four  equal  quarterly  payments,  on  the  four  most  usual 
days  of  payment  in  the  year ;  the  first  of  such  payments  to  be 
made  on  such  of  the  said  quarterly  days  of  payment  as  should 
first  happen  after  his  decease ;  and  he  also  directed  that  the  said 
yearly  sums  limited  to  Lady  Hales,  Barbara  de  Jouchere,  and 
ilary  de  Morlaincourt,  should  be  paid  to  them  respectively  for 
their  separate  use. 

Sir   Edward   Hales,   the   testator,  died   in   March,   1829.     The 
Master,  upon  a  reference  made  to  him,  certified  that  the  annuities 
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Hales       of  9001.    each   granted   to   Madame   Jouchere   and   Madame   de 

Dabell.      Morlaincourt    were    not    satisfied    by  the    bequests   of    the   two 

annuities  of  9002.  and  5002.  respectively  given  by  his  wili« 

The  Master  in  the  course  of  the  enquiry  had  admitted  the 
evidence  of  Lady  Hales,  and  of  the  gentleman  who  had  prepared 
the  testator's  will,  to  show  that  it  was  the  testator's  intention 
that  the  bequests  should  be  in  addition  to  the  annuities  previously 
granted  by  him  to  his  sisters  for  valuable  consideration. 

The  accuracy  of  the  conclusion  of  the  Master,  and  the  admis- 
sibility of  the  above  parol  evidence  was  contested  on  behalf  of  the 
infant  plaintiff,  who  was  entitled  to  the  estates  subject  to  the 
charges  ;  and  the  questions  now  came  on  for  argument  upon 
the  petitions  of  the  infant  and  Lady  Hales. 

Mr.  Stuart,  Mr.  George  Turner,   and   Mr.   Calvert,   for   the 
infant  plaintiff. 

[  327  ]  Mr.  Kindersley,  Mr.  G.   Richards,  and   Mr.  Prescott    White, 

for  the  annuitants. 

Mr.  Pemherton,  for  the  widow. 

[On  the  principal  point,  Gartltshore  v.  Chalie  (i),  Wathen  v. 
Smith  (2),  Goldsmid  v.  Goldsmid  (3),  Devese  v.  Pontet  (4),  Adams 
V.  Lavender  (5),  Hinchdiffe  v.  Ilinchdiffe  (6),  and  many  earlier 
cases  were  cited.] 

Aor.  16.      The  Master  of  the  Rolls  : 

[  328  ]  In   this  case,   Sir  Edward  Hales,   the  testator  in   the  cause, 

granted  annuities  of  800/.  each  to  his  two  sisters  Madame  de 
Jouchere  and  Madame  de  Morlaincourt,  for  their  respective  lives ; 
and  afterwards,  by  his  will,  gave  to  his  sister  Madame  de  Jouchere 
an  annuity  of  900/.  for  her  life,  and  to  his  sister  Madame  de 
Morlaincourt  an  annuity  of  500/.  for  life. 

By  his  will  he  also  gave  an  annuity  of  1,500/.  a  year  to  his 
wife,  for  her  life  ;  and  in  the  progress  of  the  cause,  it  having 
become  de8iral)le  to  ascertain  whether  the  annuity  to  the  widow 
could  be  safely  paid,  it  was  referred,  on  the  80th  of  July,  1889, 
to  the  Master,  to  inquire  whether  there  were  anj'  and  what 
charges   affecting  the   estates   devised   by   the   will   prior  to   the 

(1)  7  R.  R.  311  (10  Ves.  1).  (4)  1  R.  R.  Id  (1  Cox,  188). 

(2)  20  R.  R.  302  (4  Madd.  32o).       (d)   29  R.  R.  743  (1  M'Cl.  &  Y.  41}. 

(3)  18  R.  R.  60  (1  Swanst.  p.  219).      (G)  4  R.  R.  89  (3  Ves.  516). 
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widow's   annuity ;    and   some   further   inquiries  being   authorised        Hales 
by  a  subsequent  order  of  the  7th  of  March,  1840,  the  Master,      dar^ell. 
on  the  13th  of  March,  1840,  reported  that  the  charges,  affecting 
the  devised  estates  prior  to  the  widow's  annuity,  were,  amongst 
other  things,  the  annuities  of  300Z.  each,  granted  by  the  testator 
to  his  sisters  Madame  de  Jauchere  and  Madame  de  Morlaincourt. 

The  confirmation  of  this  report  was  opposed  by  the  infant 
plaintiff,  who  presented  a  petition,  praying  for  a  declaration  that 
the  annuities  of  9001.  and  5002.,  given  to  the  testator's  sisters 
by  his  will,  were  given  in  satisfaction  of  the  annuities  of  300Z. 
each,  which  he  had  granted  to  them  in  his  lifetime ;  and  it  being 
alleged  that  the  circumstances  had  not  been  fully  investigated, 
it  was,  on  the  -Srd  of  April,  1840,  referred  back  to  the  Master  to 
inquire  farther  as  to  the  two  annuities  of  300Z.  each,  and  the 
two  annuities  of  900Z.  and  500Z.,  and  to  state  the  result  of  his 
inquiry,  with  his  opinion  thereon,  to  the  Court. 

Under  this  order  he  has  made  the  inquiry  directed,  and  on  the  [  320  ] 
23rd  of  July,  1840,  certified,  that  by  indentures  of  the  29th  and 
dOth  days  of  March,  1814,  an  annuity  of  300Z.  per  annum  was  granted 
to  Madame  de  Jouchere ;  and  by  an  indenture  of  the  13th  of  June, 
1814,  an  annuity  of  300Z.  was  granted  to  Madame  de  Morlaincourt ; 
and  he  has  stated  his  opinion  that  those  annuities  were  not  satisfied 
by  the  bequests  contained  in  the  will  of  the  annuities  of  900Z.  and 
500Z. ;  but  that  the  two  annuities  of  300Z.  continued  to  be  subsisting 
charges  on  the  estates  of  the  testator,  subjected  to  the  payment  thereof, 
notwithstanding  the  bequests  of  the  annuities  given  by  the  will. 

In  conducting  the  inquiry,  the  Master  received  parol  evidence 
of  the  declaration  made  by  the  testator,  which  was  tendered  in 
evidence,  for  the  purpose  of  showing  that  the  testator  intended 
the  annuities  given  by  his  will  to  be  in  addition  to  the  annuities 
previously  granted  ;  and  the  petition  now  presented  on  behalf 
of  the  infant  plaintiff  objects  to  the  reception  of  some  parts  of 
the  evidence  which  the  Master  has  admitted,  and  objects  to  the 
conclusion  to  which  the  Master  has  arrived. 

The  consideration  of  the  parol  evidence  objected  to,  is  not 
material,  if  a  just  conclusion  can  be  arrived  at  upon  the  grants 
of  annuity  and  the  will  alone  ;  or  upon  the  grants  and  will, 
together  with  the  evidence  which  is  not  objected  to. 

The  deeds  of  the  29th  and  30th  of  March,  1814,  referred  to  by 
the  Master,  were  made  for  valuable  consideration;  and  convey 
eertain  estates  to  a  trustee,  to  the  use  and  intent  that  Madame 
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Haleb  de  Jouchere  might,  out  of  the  premises,  receive  and  take  for  her 
Darbll.  life  an  annuity  of  300Z.,  to  be  paid  quarterly,  on  the  16th  days 
[  •sao  ]  of  January,  *April,  July,  and  October,  with  a  proportionate  part 
up  to  the  day  of  her  death ;  and  subject  thereto,  to  the  use  of 
the  trustee,  in  trust  for  better  securing  the  same,  with  usual 
powers  for  that  purpose  ;  and,  in  the  deed,  the  testator  covenanted 
to  pay  the  annuity. 

The  deed,  of  the  18th  June,  1814,  was  made  in  consideration 
of  an  assignment  and  certain  covenants;  and  also  purports  to 
be  made  in  consideration  of  the  love  and  affection  which  the 
testator  had  and  bore  to  his  sister  Madame  de  Morlaincourt.  It 
is  a  grant  to  Mr.  Darell,  during  the  life  of  Madame  de  Morlaincourt, 
of  a  rent-charge  of  8002.,  issuing  out  of,  and  charged  on,  certain 
estates,  and  to  be  received  by  Mr.  Darell,  in  trust  for  the  separate 
use  of  Madame  de  Morlaincourt,  and  to  be  paid  on  the  6th  days 
of  April,  July,  October,  and  January  in  every  year,  with  a  pro- 
portionate part  up  to  the  day  of  her  death.  The  estates  were 
then  conveyed  to  a  trustee  for  securing  the  payment  of  the  annuity, 
and  the  testator  covenanted  for  payment  thereof. 

In  the  argument,  it  was  urged  for  the  plaintiff,  that  these  deeds 
ought  to  be  considered  only  as  covenants,  which,  at  least  as  to 
payments  to  be  made  after  the  testator's  death,  were  merely 
executory.  I  need  not  observe,  that  the  deeds,  although  containing 
covenants,  are  not  of  the  character  thus  imputed  to  them.  All  that 
could  be  done  by  the  testator  for  securing  future  payments  was  done. 
The  testator,  being  under  the  obligations  imposed  upon  him« 
and  his  estates  being  thus  charged  by  these  deeds,  executed  as 
they  were  for  valuable  consideration,  made  his  will,  dated  the 
2nd  May,  1826.  He  thereby,  as  is  stated  on  both  sides,  made 
provision  for  the  payment  of  all  his  debts,  and  devised  his  estates 
[  •331  ]  to  trustees.  As  *to  his  freehold  estates,  to  the  intent  that  his 
wife  might  receive  during  her  life,  in  lieu  of  any  annual  sum 
payable  to  her  under  the  settlement,  and  of  her  dower,  an 
annual  sum  of  1,500/.;  and  subject  thereto,  and  to  the  trusts 
for  securing  the  payment  of  that  annuity,  upon  trust  to  pay 
an  annuity  of  900/.  to  his  sister,  Madame  de  Jouchere,  for  her 
life;  and  to  pay  an  annuity  of  500/.  to  his  sister,  Madame  de 
Morlaincourt,  for  her  life ;  and  then  to  pay  other  annuities ;  and 
he  directed  the  annuities  given  by  his  will  to  be  paid  quarterly 
on  the  usual  quarter  days,  and  that  the  annuities,  payable  to 
his   sisters,   should   be  for  their  separate   use.     Subject   to  the 
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ciiarpies,  the  estates  were  to  be  limited  to  the  son  of  Madame  de        Hales 
Morlaincourt,  with  remainders,  under  which  the  plaintiff  is  now      darell. 
entitled. 

For  the  plaintiff  it  is  argued,  that  the  covenants  in  the  deeds 
were  executory  and  have  been  performed,  and  more  than  performed 
by  the  gifts  contained  in  the  will. 

A  covenant  to  grant,  or  to  secure  an  annuity,  may  be  performed 
by  provisions  purporting  to  be  a  gift  in  a  will ;  but  having  regard 
to  the  contents  of  the  deeds,  whereby  the  annuities  of  300Z.  each 
were  granted  and  secured,  I  am  of  opinion  that  the  question  here 
is,  not  whether  the  covenants  into  which  the  testator  had  entered 
haye  been  performed  by  his  will,  but  whether  the  obligations  into 
which  he  had  entered,  and  the  charges  to  which  he  had  subjected 
his  estates,  were  intended  to  be,  and  ought  to  be,  deemed  satisfied 
by  the  provisions  contained  in  the  will. 

The  question,  therefore,  appears  to  me  to  be  a  question  of  satis- 
faction; and  although  there  are,  unfortunately,  inconsistent  autho- 
rities which  seem  applicable  *to  this  subject,  it  sufficiently  appears  [  •332  ] 
that,  prima  facie,  the  testator  must  be  taken  to  have  intended 
bounty;  and  that  gifts,  even  more  than  equivalent  in  beneficial 
interest  to  satisfy  the  obligations,  are  not  to  be  deemed  satisfaction 
if  there  are  circumstances,  even  slight  circumstances,  which  lead 
to  a  different  conclusion.  Now  here,  the  testator  has  directed  the 
payment  of  all  his  debts,  and  amongst  his  debts  are  the  annuities 
secured  by  the  deeds.  In  his  will,  intending  the  annuity  given  to 
his  wife  to  be  in  lieu  of  other  annual  payments  to  which  she  might 
be  entitled,  he  has  expressly  said  so;  but  he  has  used  no  such 
expression  with  reference  to  either  of  the  annuities  secured  to  his 
si&ters.  Again,  the  annuities  secured  by  the  deeds  appear,  by  the 
blaster's  report,  to  be  the  first  charges  on  the  estates  comprised  in 
the  deeds,  but  the  annuities  given  by  the  will  are  subject  to  prior 
charges  on  the  testator's  estates ;  the  times  of  payment  are  not  the 
same,  and  the  charges  are  of  different  natures ;  and,  under  such 
circumstances,  it  appears  to  me,  independently  of  any  parol  evidence, 
that  the  annuities  given  by  the  will  cannot  be  taken  as  a  satisfaction 
of  the  annuities  secured  by  the  deeds. 

Much  greater  doubt  than  there  is  in  this  case  would,  I  think,  be 
removed  by  the  evidence,  which  is  not  objected  to ;  but  having 
formed  my  opinion  upon  the  instruments  themselves,  it  is  unneces- 
sary to  consider  the  questions  Aised  upon  the  admissibility  and 
effect  of  the  parol  evidence. 
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R.R. 


Haliss 

V. 

Darell. 


The  petition  of  the  plaintiff  must  be  dismissed.  Upon  the  other 
petition,  confirm  the  Master's  report,  and  let  the  Master  inquire 
what  is  due  in  respect  of  the  annuities  of  800/.  each,  and  also  in 
respect  of  the  annuities  of  900Z.  and  500/.  respectively,  and  state 
the  amount  thereof  in  his  general  report. 


1840. 
Dec.  8. 

FolU  Court. 

Lord 

Lang  DALE, 

M.R. 

[334] 


[  335  ] 


HYDE  V.   WRENCH  (1). 

(3  Beav.  334—337  ;  S.  C.  4  Jur.  1106.) 

The  defendant,  on  the  6th  of  June,  offered  in  writing  to  sell  his  farm  for 
1,000/. ;  but  the  plaintiff  offered  950^,  which  the  defendant  on  the  27th  of 
June,  after  consideration,  refused  to  accept.  On  the  29th  the  plaintiff,  by 
letter  agreed  to  give  1,000Z.,  but  there  appeared  to  be  no  assent  on  the  part 
of  the  defendant,  though  there  had  been  no  withdrawal  of  the  first  offer : 
Held,  that  there  was  no  binding  contract  within  the  Statute  of  Frauds. 

This  case  came  on  upon  general  demurrer  to  a  bill  for  specific 
performance,  which  stated  to  the  effect  following  : 

The  defendant  being  desirous  of  disposing  of  an  estate,  offered, 
by  his  agent,  to  sell  it  to  the  plaintiff  for  1,200^.,  which  the  plain- 
tiff, by  his  agent,  declined ;  and  on  the  6th  of  June  the  defendant 
wrote  to  his  agent  as  follows  :  ''  I  have  to  notice  the  refusal  of  your 
friend  to  give  me  1,200^  for  my  farm  ;  I  will  only  make  one  more 
offer,  which  I  shall  not  alter  from ;  that  is,  1,0002.  lodged  in  the 
bank  until  Michaelmas,  when  title  shall  be  made  clear  of  expenses, 
land  tax,  &c.  I  expect  a  reply  by  return,  as  I  have  another  appli- 
cation." This  letter  was  forwarded  to  the  plaintiff's  agent,  who 
immediately  called  on  the  defendant;  and,  previously  to  accepting 
the  offer,  offered  to  give  the  defendant  9502.  for  the  purchase  of  the 
farm,  but  the  defendant  wished  to  have  a  few  days  to  consider. 

On  the  11th  of  June  the  defendant  wrote  to  the  plaintiff's  agent 
as  follows  :  "  I  have  written  to  my  tenant  for  an  answer  to  certain 
enquiries,  and,  the  instant  I  receive  his  reply,  will  communicate 
with  you,  and  endeavour  to  conclude  the  prospective  purchase  of 
my  farm ;  I  assure  you  I  am  not  treating  with  any  other  person 
about  said  purchase." 

The  defendant  afterwards  promised  he  would  give  an  answer 
about  accepting  the  950Z.  for  the  purchase  on  the  26th  of  June ; 
and  on  the  27th  he  wrote  to  the  plaintiff's  agent,  stating  he  was 
sorry  he  could  not  feel  disposed  to  accept  his  offer  for  his  farm  at 
Luddenham  at  present. 

(1)  Stei^enson  v.  McLean  (1880)  ^  Henthorn  v.  Fraaer  [1892]  2  Ch.  27, 
5  Q.  B.  D.  346,  49  L.  J.  Q.  B.  701 ;      61  L.  J.  Ch.  373,  C.  A. 
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This  letter  being  received  on  the  29th  of  June,  the  plaintiflf's        Hydk 
agent  on  that  day  wrote  to  the  defendant  as  follows :  '^  1  beg  to     wbbngh. 
acknowledge  the  receipt  of  your  letter  of  the  27th  instant,  informing 
me  that  you  are  not  disposed  to  accept  the  sum  of  950i.  for  your 
farm  at  *Luddenham.     This  being  the  case,  I  at  once  agree  to  the       [  •336  ] 
terms  on  which  you  offered  the  farm,  viz.  1,000J.  through  your 
tenant  Mr.  Kent,  by  your  letter  of  the  6th  instant.     I  shall  be 
obliged  by  your  instructing  your  solicitor  to  communicate  with  me 
without  delay,  as  to  the  title,  for  the  reason  which  I  mentioned 
to'  you." 

The  bill  stated,  that  the  defendant  "  returned  a  verbal  answer  to 
the  last  mentioned  letter,  to  the  effect,  he  would  see  his  solicitor 
thereon ;  *'  and  it  charged  that  the  defendant's  offer  for  sale  had  not 
been  withdrawn  previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific  jjerform- 
ance,  the  defendant  filed  a  general  demurrer. 

Mr.    Kindersley    and    Mr.     Keene,     in     support     of     the 
demurrer.     *     *     ♦ 

Mr.  Pemberton  and  Mr.  Freeling,  contra  : 

So  long  as  the  offer  of  the  defendant  subsisted,  it  was  competent 
to  the  plaintiff  to  accept  it ;  the  bill  charges  that  the  defendant's 
offer  had  not  been  withdrawn  previous  to  its  acceptance  by  the 
plaintiff;  there,  therefore,  exists  a  valid  subsisting  contract: 
Kennedy  v.  Lee  (l). 

Thb  Master  of  th£  Bolls  :  [  337  ] 

Under  the  circumstances  stated  in  this  bill,  I  think  there  exists 
no  valid  binding  contract  between  the  parties  for  the  purchase  of 
the  property.  The  defendant  offered  to  sell  it  for  1,000Z.,  and  if 
that  had  been  at  once  unconditionally  accepted,  there  would 
undoubtedly  have  been  a  perfect  binding  contract ;  instead  of  that, 
the  plaintiff  made  an  offer  of  his  own,  to  purchase  the  property  for 
950/. y  and  he  thereby  rejected  the  offer  previously  made  by  the 
defendant.  1  think  that  it  was  not  afterwards  competent  for  him 
to  revive  the  proposal  of  the  defendant,  by  tendering  an  acceptance 
of  it ;  and  that,  therefore,  there  exists  no  obligation  of  any  sort 
between  the  parties  ;  the  demurrer  must  be  allowed. 

(1)  17  R.  R.  110(3Mer.  454). 
B.B. ^VOL.  LH.  10 
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[b.b. 


184a 

A^»r.  4. 

JiolU  Court, 
Lord 

LilNODALE, 

M.R. 

[  388  ] 


[  ♦asg  ] 


In  re  SHERWOOD. 

(3  Beav.  338—342  ;  S.  C.  10  L.  J.  Ch.  2 ;  4  Jur.  982.) 

A  Bolicitor,  who  is  trustee,  is  not  entitled  to  charge  for  his  professional 
services,  which  must  be  assumed  to  have  been  rendered  in  his  character 
of  trustee ;  but  under  a  contract  properly  entered  into,  he  may  be  entitled 
to  his  professional  charges. 

This  petition  prayed  for  the  taxation  of  the  bill  of  costs  of  Robert 
Slee,  a  solicitor;  and  that  in  the  taxation  the  Master  might  be 
directed  to  disallow  all  costs  as  solicitor,  for  business  done  by 
Robert  Slee  in  his  character  of  trustee  under  a  deed  of  the  23rd 
of  May,  1839. 

It  appeared  from  the  affidavits  made  in  the  matter,  that  there 
being  some  dispute  between  William  H.  Short  and  Edward 
Richardson  Slee  (the  brother  of  Robert  Slee),  as  to  whether  Edward 
Richardson  Slee  was  a  purchaser  or  mortgagee  of  one-seventh  of  a 
reversionary  sum  of  money  standing  in  the  names  of  trustees  in 
the  funds,  which  had,  however,  lately  fallen  into  possession ;  and 
the  deed  of  the  23rd  of  May,  1839,  was  in  consequence  executed. 
It  was  made  between  William  Howard  Short  of  the  first  part, 
Edward  Richardson  Slee  of  the  second  part,  and  Robert  Slee  of 
the  third  part ;  and  thereby  the  property  was  assigned  to  Robert 
Slee  upon  trust,  in  the  first  place,  to  deduct  and  retain  to  *himself 
and  themselves,  all  costs,  charges,  and  expenses  incurred  or  paid 
by  him  or  them  in  getting  in,  receiving,  suing  for,  and  recovering 
the  said  monies  and  premises,  stocks,  funds,  and  securities  or 
otherwise,  in  or  about  the  execution  of  the  trusts  thereby  created  ; 
then  to  pay  Edward  R.  Slee  200i.  which  had  been  lent  by  him  to 
W.  H.  Short ;  and  to  divide  the  remainder  between  William  H.  Short 
and  Edward  R.  Slee ;  and  the  deed  contained  a  proviso  as  follows : 

''And  lastly,  that  he,  the  said  Robert  Slee,  shall,  and  he  is 
hereby  authorized  and  empowered  to  retain  and  receive,  by  and 
out  of  the  monies  and  premises  which  shall  or  may  come  into  his 
hands,  under  or  by  virtue  of  the  trust  hereby  in  him  reposed,  his 
usual  professional  costs  and  charges  which  may  arise  or  be  incurred 
in  carrying  into  execution  the  trusts  of  these  presents,  or  in  prose- 
cuting or  defending  any  suit  or  suits  or  otherwise  that  may  happen, 
as  if  he  had  not  been  the  trustee  of  these  presents,  but  had  been 
employed  and  retained  by  them,  the  said  William  Howard  Short 
or  Edward  Richardson  Slee,  their  executors,  administrators,  or 
assigns,  as  their  attorney  or  solicitor  in  the  matters  of  the  trusts 
hereby  created.*' 
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This  deed  was  settled  by  counsel  on  behalf  of  Short.  in  re 

A  suit  had  been  instituted  in  this  Court,  in  respect  of  the  property, 
which  had  been  compromised,  and  in  respect  of  which,  Bobert  Slee 
the  trustee  incurred  some  costs. 

On  the  5th  of  September,  1889,  Robert  Slee  received  the  amount 
of  the  one-seventh  share  of  the  trust  fund,  and  he  prepared  a  release 
to  the  original  trustees  thereof,  which  was  executed. 

Kobert  Slee  (the  solicitor  and  trustee)  delivered  to  the  petitioner  [  340  ] 
Sherwood,  who  was  the  legal  personal  representative  of  Short,  three 
bills  of  costs,  amounting  to  12Z.  Is.  8d.,  251.  9a.,  and  61.  58.  respec- 
tively ;  the  first  being  the  costs  of  the  release  to  the  trustees,  the 
second  the  costs  in  the  suit,  and  the  third  for  the  costs  of  a  release 
which  it  was  agreed  should  be  executed  by  the  petitioner  Sherwood 
to  Bobert  Slee.  Bobert  Slee,  with  the  assent  of  the  petitioner, 
retained  these  sums,  and  paid  over  to  the  petitioner  his  share  of 
residue  of  the  amount  received,  and  on  the  17th  of  September  the 
petitioner  Sherwood  executed  to  Bobert  Slee  a  general  release  of  all 
claims,  &c.  The  release  had  been  approved  of  by  a  solicitor  who 
acted  in  the  matter  on  behalf  of  the  petitioner. 

In  Joly,  1840,  Sherwood  presented  this  petition,  alleging  that 
Robert  Slee,  the  trustee,  being  a  solicitor,  was  not  entitled  to  make 
any  professional  charges  against  his  cestui  que  trust,  and  alleging 
that  the  above  bills  contained  many  excessive  and  improper  charges ; 
and  it  enumerated  four  charges  of  4L  10^.,  6$.  8(L,  10a.,  and  58., 
which  it  alleged  ought  to  be  disallowed,  or  partly  disallowed.  The 
petitioner  prayed  a  reference  to  the  Master  to  tax  the  bills,  with  a 
direction  to  disallow  all  costs  and  charges  for  business  done  by 
Robert  Slee,  in  his  character  of  trustee. 

Mr.  Edward  Younge^  in  support  of  the  petition,  relied  on  New 
V.  Jones  (1),  and  Moare  v.  Frowd  (2). 

Mr.  Randall,  contra ,  relied  on  the  special  contract;  the  settle- 
ment of  accounts;  and  the  release  deliberately  executed  by  the 
petitioner  with^the  assistance  of  a  professional  adviser. 

The  Master  of  the  Bolls  :  [  ^^i  ] 

This  is  a  petition  for  the  taxation  of  the  bill  of  costs  of  a 
solicitor  which  has  been  paid,  on  the  ground,  first,  that  the  solicitor 

(I)  See  peferenoes  to  this  unreported         (2)  45  R.  R.  205  (3  My.  &  Or.  4o). 
case  in  Lewin  on  Trusts. 

10—2 
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In  re  being  a  trastee,  is  not  entitled  to  charge  for  professional  business ; 
and  secondly  that  there  are  overcharges.  As  to  the  first,  there  is 
no  doubt  whatever  as  to  the  law  on  the  subject :  a  solicitor,  who  is 
a  trustee,  is  not  entitled  to  charge  for  professional  services  which 
must  be  assumed  to  have  been  rendered  in  his  character  of  trustee, 
unless  there  be  some  special  contract  authorising  him  to  make  the 
charge ;  but  under  *  a  deed  or  contract  properly  entered  into  and 
expressed,  he  may  be  entitled  to  his  professional  charges  as  a 
solicitor,  though  he  act  as  a  trustee.  In  several  cases  of  wills,  and 
amongst  them  that  of  Lard  ThurloWy  a  solicitor  has  been  authorised 
to  make  his  professional  charges.  In  Mooi-e  v.  Fraud  it  was 
considered  clear  from  the  form  of  the  instruments,  that  the 
professional  costs  of  the  solicitor  were  not  comprised  in  the  costs 
to  be  allowed  ;  but  in  the  present  case  there  is  a  special  contract, 
and  there  is  no  allegation  that  it  was  obtained  by  fraud  or  any 
improper  means;  there  are,  therefore,  no  grounds  for  granting  this 
part  of  the  petition. 

With  respect  to  the  other  ground  of  complaint,  it  seems  that  this 
bill  of  costs  was  not  delivered  until  after  the  time  when  the  relation 
of  trustee  and  cestui  que  trust  had  been  brought  to  a  close,  otherwise 
it  might  have  been  open  to  greater  question.  It  did  not  end  there, 
for  on  the  5th  of  September,  a  release  was  prepared  on  the  behalf 
of  the  gentleman  who  now  complains,  and  which  was  executed  with 
the  advice  of  his  solicitor  twelve  days  after  the  draft  had  been  sub- 
mitted ;  this  settlement  ought  not  to  be  opened  unless  there  are 
errors  to  a  considerable  amount,  or,  as  it  has  been  said  in  some 
[  ♦342  ]  cases,  *unle8s  the  overcharges  be  such  as  to  amount  to  evidence  of 
fraud.  (His  Lordship  here  referred  to  the  bill  of  costs,  in  which 
there  were  several  charges  of  about  6«.  6d.  each,  which  he  considered 
manifestly  wrong,  and  proceeded.)  Though  there  are  some  charges 
which  I  consider  ought  not  to  be  allowed,  there  is  no  considerable 
error.  Ought  I  after  the  parties  have  had  a  fair  opportunity  of 
examining  the  bills  before  the  execution  of  the  release,  to  open  this 
matter  ?  I  think  I  ought  not,  and  therefore  the  petition  must  be 
dismissed. 
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STEPHENSON  v.   DUWSON.  iwo. 

Dec.  7,  8,  13. 
(3  Beav.  342—350  ;  S.  C.  10  L.  J.  Ch.  93  ;  4  Jur.  1 152.)  

A  testator  bequeathed  to  A.  B.  all  his  ships  and  money  due  to  him  at  '  '  '""'  * 
the  time  of  -his  dec^eas*^ :  Ueld,  that  freight,  earned  by  a  ship  under  a  l  *  J^jJalf 
charter-party  executed  after  the  date  of  the  will   and    in  respect  of  a  m.r, 

voyage  not  completed  until  after  the  testator's  death,  did  not  pass  to  A.  B.         r  342  1 
either  as  '*  money  due/*  or  a»  incident  to  the  ship. 

The  testator  bequeathed  the  dividends,  which  should  become  payable 
after  his  decease,  of  all  stocks  he  should  be  entitled  to  at  the  time  of 
his  decease,  in  the  public  funds :  Held,  that  this  was  a  specific  bequest  of 
a  sum  of  Consols  standing  in  his  name  at  his  death. 

Two  questions  arose  in  this  cause,  which  were  discussed  upon 
exceptions  to  the  report  of  the  Master ;  first,  whether  the  freight 
passed  to  the  legatee  of  a  ship ;  and,  secondly,  whether  upon  the 
terms  of  the  will,  a  sum  of  Consols  was  a  specific  or  general 
bequest. 

The  testator  being  the  owner,  amongst  others,  of  a  ship  called 
the  Borodino,  by  his  will  dated  the  29th  of  March,  1822,  directed 
all  his  just  debts,  funeral,  and  testament&ry  expenses  to  be,  in  the 
first  place,  fully  paid  and  satisfied  by  his  executors  thereinafter 
named,  as  soon  after  his  decease  as  conveniently  might  be  :  and  he 
bequeathed  to  his  son  John  Bow,  ''  all  his  ships  and  shares  of  ships 
and  money  which  at  the  time  of  his  decease  should  be  due  and 
owing  to  him  from  Government,  *or  from  any  person  or  persons  [  •3*3  ] 
whomsoever,  to  and  for  his  own  use  and  benefit  absolutely ;  and  he 
gave  and  bequeathed  unto  his  said  son  John  Bow,  for  and  during 
his  life,  the  use  and  wearing  of  all  his  household  furniture  and 
plate ;  and  he  also  gave  and  bequeathed  to  his  said  son  John  Bow 
and  his  assigns,  for  and  during  his  life,  for  his  and  their  use  and 
benefit,  all  the  dividends,  interest,  and  annual  proceeds  Which 
should  accrue  due  and  become  payable  after  his  decease,  for  and  in 
respect  of  all  such  stock  and  property  as  he  should  have  or  be 
entitled  to,  at  the  time  of  his  decease,  in  the  Government  or  public 
funds  or  securities ;  and  he  devised  unto  and  to  the  use  of  his  said 
son  John  Bow  and  his  assigns  for  his  life,  all  his  real  estate,  and 
after  the  decease  of  his  said  son,  he  devised  and  bequeathed  his 
real  estate  and  his  furniture,  plate,  and  stock  and  property  in  the 
Government  or  public  funds  or  securities  upon  certain  trusts,  for 
the  benefit  of  the  children  of  his  said  son.  But  in  case  his  said  son 
should  die  without  having  issue,  then  the  testator  devised  and 
bequeathed  his  said  real  and  personal  estate  upon  certain  trusts  for 
the  benefit  of  the  plaintifif. 
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stephkxson  The  will  contained  no  bequest  of  the  residue  of  the  testator's 
DowsoN.  estate.  John  Row  and  the  defendant  Dowson  were  the  executors 
of  his  will. 

After  this,  and  on  the  29th  of  July,  1822,  the  testator  executed  a 
charter-party  of  the  ship  the  Borodino,  to  Messrs.  Sheddon  in 
consideration  of  certain  freight  to  be  paid  when  the  voyage  was 
completed.  The  ship  proceeded  on  her  voyage  to  St.  John's,  New 
Brunswick,  and  was  engaged  therein  at  the  time  of  the  death  of  the 
testator. 

The  testator  die(d  in  September,  1822,  and  in  January,  1828,  the 
[  •344  ]  voyage  of  [the :  Borodino  was  completed,  and  the  *freight  then 
payable  amounted  to  827/.  The  first  question,  under  these  circum- 
stances, was  whether  this  sum  passed  to  John  Row  the  legatee  of 
the  ship,  or  formed  part  of  the  testator's  general  estate. 

The  Master  having  considered  this  sum  of  827/.  a  specific  legacy, 
the  question  now  came  before  the  Court  on  exceptions  to  his  report. 

Mr.  Pembeiion  and  Mr.  Purvis,  for  the  plaintiff,  contended 
that  the  827/.  did  not  pass  to  John  Row,  either  as  incident  to  the 
ship  Borodino,  or  as  money  which  at  the  time  of  the  decease  of  the 
testator  was  due  and  owing  to  him. 

[On  the  first  point  they  cited  Cow  ell  v.  Simpson  (i)  and  other  cases, 
and  distinguished  the  case  of  Kersicill  v.  Bishop  (2)  on  the  ground  , 
that  there  was  no  charter-party,  and  possession  had  been  taken  by 
[  345  ]  the  mortgagee.]  They  argued,  secondly,  that  the  money  payable  for 
freight,  did  not  become  due  and  payable  till  the  voyage  had  been 
completed,  which  happened  after  the  death  of  the  testator;  and  that 
this  sum  could  not  therefore  pass  as  money  due  to  the  testator  at 
the  time  of  his  decease  ;  and  that  at  all  events,  the  legatee  was  not 
entitled  to  the  proceeds  of  the  voyage  without  defraying  the  expenses 
in  respect  of  the  ship,  for  which  the  testator's  executors  were  liable, 
and  adopting  all  the  liabilities  under  the  charter-party. 

Mr.  Kindersley  and  Mr.  Lewis,  contra : 

The  amount  of  the  freight  passed  to  the  legatee,  John  Row,  as 
incident  to  the  property  of  the  ship :  Case  v.  Davidson  (s).  In 
Morrison  v.  Parsons  (4)  it  was  held,  that  "  If  the  owner  of  a  ship, 
having  chartered  her  for  a  voyage,  assigns  her  before  the  voyage, 
though  he  afterwards  assign  the  charter-party  to  another,  if  she  earns 

(1)  10  R.  R.  181  (16  Ves.  275).        (3)  17  E.  E.  280  (5  M.  &  S.  79). 

(2)  37  E.  E.  816  (2  Or.  &  J.  629).      (4)  11  E.  R  622  (2  Taunt.  407). 
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freight,  the  assignee  of  the  ship  is  entitled  to  the  freight,  as  incident    Stephknson 
to  the  ship.    But  he  cannot  sue  on  the  charter-party  otherwise      dowson. 
than  in  the  name  of  the  assignor."     *     *     * 

The  Master  of  the  Bolls  said  that  the  case  was  certainly  not  [  34fi  ] 
free  from  difficulty ;  but  that  he  was  of  opinion,  that  the  amount 
payable  for  freight  was  not  a  debt  due  to  the  testator  at  the  time  of 
his  death,  for  no  debt  accrued  until  the  service  which  the  testator 
had  contracted  to  perform  had  been  completed,  and  which  did  not 
happen  till  after  his  death. 

That  it  had  been  argued,  that  the  prospect  or  expectation  of  a 
debt  to  arise  from  the  use  of  the  ship  under  the  charter-party,  was 
to  be  considered  annexed  and  incident  to  the  ship ;  and  though  it 
had  been  decided  that,  under  certain  circumstances,  freight  would 
pass  to  a  mortgagee  in  possession,  and  to  the  vendee  of  a  ship,  and 
though  his  Lordship  thought  the  freight  might  be  the  subject  of  a 
specific  bequest,  yet  that  this  was  not  the  question  here ;  the  real 
poi^t  being,  whether,  under  a  will,  not  mentioning  freight  at  all, 
freight,  which  became  due  after  the  testator's  death,  passed  to  the 
legatee  of  the  ship.  That,  here,  the  ship  was  subject  to  a  contract 
made  after  the  date  of  the  will,  and  which  contract  it  was  the  duty 
of  the  executor  to  see  performed,  and  for  the  performance  of  which 
the  testator's  estate  was  liable ;  and,  under  these  circumstances,  he 
could  not  suppose  that  the  testator  intended  that  the  freight,  which 
was  to  be  earned  at  the  expense  of  his  estate,  should  pass  to  the  legatee. 

That  upon  the  best  consideration  that  he  could  give  to  the  case, 
he  thought  that  the  freight  of  the  ship  did  not  appear  to  be  so 
incident  or  so  annexed  to  the  *ship,  in  this  case,  as  to  pass  to  the       [  *347  ] 
legatee  as  part  of  his  specific  legacy. 

The  second  question  was  as  follows  :  There  was  standing  in  the 
bank  books,  in  the  name  of  the  testator  at  the  time  of  his  decease, 
a  sum  of  10,600Z.  Ids.  3d,  Consols ;  and  the  question  was,  whether 
the  sum  passed  as  a  specific  legacy  under  the  bequest  contained  in 
the  testator's  will,  of  ''  all  the  dividends,  interest,  and  proceeds 
which  should  accrue  due  and  become  payable  after  his  (the  testator's) 
decease,  for  and  in  respect  of  all  such  stock  and  property  that  he 
should  have  or  be  entitled  to  at  the  time  of  his  decease,  in  the 
Government  or  public  funds  or  securities." 

The  Master  considered  it  a  specific  legacy,  and  exceptions  were 
taken  to  his  report, 
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Stephenson  Mr.  Kinderdey  and  Mr.  Lewis,  in  support  of  the  exceptions, 

DowsoN.       [cited  Parrott  v.  Worsfold  (i)] . 

[  348  ]  Mr.  Pemberton  and  Mr.  Purris,  contra,  [contended  that  this 

legacy  was  a  specific  legacy,  and  cited  Fontaine  v.  Tyler  (2)  and 
other  cases]. 

[349]       The  Master  of  the  Rolls: 

This  beqaest  has  been  found  by  the  Master  to  be  a  specific  bequest, 
and  his  finding  is  objected  to  because  the  testator  refers  to  such 
stock  as  he  might  have  at  his  death,  and  not  to  that  which  he  had 
at  the  date  of  his  will.  It  was  said,  in  argument,  that  there  could 
not  be  a  specific  legacy  of  anything  which  the  testator  had  not  at 
the  date  of  his  will.  I  am  of  opinion  that  the  proposition  cannot 
be  maintained :  for  a  specific  legacy  is  something  distinguished 
from  the  rest  of  the  testator's  estate ;  and  it  is  sufficient  if  it  can  be 
specified  and  distinguished  from  the  rest  of  the  testator's  estate  at 
the  time  of  his  decease.  The  question  whether  a  legacy  is  specific 
implies  the  question  of  ademption,  or,  at  least,  very  much  so ;  but 
I  think  it  has  never  been  laid  down,  that  there  can  be  no  such  thing 
as  a  specific  legacy,  in  a  case  in  which  the  testator  himself  sufficiently 
specifies  and  distinguishes  it  from  the  rest  of  his  property  at  the 
time  of  his  own  death.  There  are  certainly  continued  instances  of 
specific  things  of  that  nature  being  given ;  and  in  which,  I  believe, 
no  doubt  has  ever  existed  of  their  being  specific,  as  the  case  put  by 
Chief  Baron  Bichards(3)  of  a  bequest  of  the  horses  which  the 
testator  had  in  his  stable  at  the  time  of  his  death :  the  common  case 
of  a  bequest  of  all  the  plate  which  should  be  at  a  certain  house  at  the 
time  of  the  testator's  death ;  or  a  library  or  collection  of  books 
[  *350  ]  *which  the  testator  should  have  in  a  particular  room  ;  or  of  all  the 
testator's  wearing  apparel  and  things  of  that  sort.  These  cases 
seem  directly  in  point.  The  particular  quality  which  constitutes 
their  specific  nature,  being  this,  that  they  are  things  which  the 
testator  has  clearly  distinguished  and  separated  from  the  rest  of  his 
estate  at  the  time  of  his  death.  I  am  therefore  of  opinion  that  this 
is  a  specific  legacy. 

(1)  21  R.  R.  248  (1  Jac.  &  W.  594).        Skerson,  L.  R.  20  Eq.  at  p.  309. 

(2)  9  Price,  98 ;    see  Bothamley  v.  (3)  Fontaine  v.  Tyler,  9  Price,  98. 
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HENLEY   V.  STONE  (1). 

(3  Beav.  355—357.) 

A  bill  for  redemptioii  cannot  be  sustained  by  a  party  having  a  partial 
interest  in  the  equity  of  redemption,  in  the  absence  of  the  other  parties 
interested  in  it. 

A  person  partially  interested  in  an  estate,  may  maintain  a  suit  to  set 
aside  a  conveyance  of  such  interest  fraudulently  obtained  from  him,  without 
making  the  other  persons  interested  in  the  estate  parties. 

A  person  having  a  partial  interest  in  a  real  estate  which  was  subject  to 
a  mortgage,  alleging  that  such  partial  interest  had  been  fraudulently 
acquired  from  him  by  the  defendant,  who  had  also  got  from  the  mort- 
gagee an  assignment  of  the  mortgaged  interest,  filed  a  bill  for  relief  in 
respect  of  the  fraud,  and  for  a  redemption :  Held,  that  all  the  persons 
interested  in  the  equity  of  redemption  were  necessary  parties  to  the  suit. 

The  bill  stated  that  Thomas  Grayling,  being  possessed  of  an 
estate  which  was  subject  to  a  mortgage  for  the  sum  of  200Z.,  devised 
it  to  Rye  and  Marchant  upon  trust,  to  permit  Mary  Middleditch  to 
enjoy  it  for  life,  with  remainder  to  the  use  of  the  plaintiff  in  fee. 

That  Stone  under  a  power  of  attorney  fraudulently  obtained, 
coUusively  sold  and  conveyed  the  property  to  Mrs.  Thurley.  That 
Mrs.  Thurley  paid  off  the  mortgage  of  200Z.,  and  had  it  assigned  to 
a  trustee  for  her.  The  bill  prayed  that  the  power  of  attorney,  and 
the  conveyance  by  Stone  might  be  declared  fraudulent,  and  that  on 
payment  of  the  200Z.  and  interest,  the  property  might  be  reconveyed 
to  the  plaintiff. 

Marchant,  the  surviving  trustee,  was  not  made  a  party  to  this  bill. 

The  defendant  put  in  a  plea  to  the  whole  bill,  setting  forth  the 
will  of  the  testator,  whereby  it  appeared,  that  the  first  trust  of  the 
real  estate  was  to  raise  a  sum  of  150Z.,  and  pay  it  to  the  executors 
or  administrators  of  John  Grayling  Bichardson.  It  averred,  that 
this  sum  had  not  been  raised  or  satisfied,  and  pleaded  that  the 
plaintiff  had  not  made  Marchant,  in  whom  the  legal  estate  subject 
to  the  mortgage  was  vested,  or  any  personal  ''^representatives  of 
J.  6.  Richardson  parties  to  the  bill. 

Mr.  Pemberton  and  Mr.  James  Russell  in  support  of  the  plea. 

Mr.  Kindersley  and  Mr.  Mylne,  contra. 

Thb  Master  of  the  Rolls: 

The  plea  in  substance  is  this,  that  the  trustees  of  a  charge  on  the 
estate  anterior  to  the  interest  claimed  by  the  plaintiff,  and  the 

(1)  But  under  the  Bules  of  Court  beneficiaries  for  many  purposes  in 
tmstees    may    now    represent    their      actions  relating  to  mortgages. — 0,A.  S, 


1840. 
Dec.  4. 

RolU  C&urt. 

Lord 

Lanodalk, 

M.R. 

[855] 


•Sofi  ^ 
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Henley      persons  beneficially  entitled  to  that  charge  are  not  parties  to  this 
Stone.       bill.     If  this  had  been   a  bill  merely  for  relief  in  respect  of  the 
particular  fraud  imputed  to  the  defendant,  I  conceive  it  clear,  that 
the  other  persons  would  not  be  necessary  parties;    but  the  bill 
is  not  so  confined ;  the  property  was  vested  in  a  mortgagee,  who 
was  prevailed  on  to  assign  it  to  a  trustee  for  the  benefit  of  Mrs. 
Thurley;  and  the  plaintiflF,  not  content  with  asking  relief  with 
respect  of  the  interest  which  she  says  was  fraudulently  dealt  with 
by  the  defendant,  asks  also  an  assignment  of  the  mortgaged  interest 
from  Mrs.  Thurley;  so  that  this  bill,  l)esides  being  for  relief  in 
respect  of  a  fraud,  is  also  a  bill  for  obtaining  an  assignment  of  the 
mortgaged  premises,  on  payment  of  the  money  due,  and  which  I 
cannot  distinguish  from  a  bill  for  the  redemption  of  the  mortgage. 
If  this  be  a  bill  for  redemption,  we  are  to  consider  whether  the 
other  persons  are  necessary  parties,  and  whether  this  suit  can  go 
on  in  their  absence  ?    It  is  said,  that  no  harm  can  result  from  one 
of  several  persons  interested  in  the  equity  of  redemption,  being 
allowed  to  redeem  in  the  absence  of  the  others.     I  cannot  say  I  am 
satisfied  of  that,  but  I  am  warranted  in  saying,  that  a  compulsory 
bill  for  redemption  cannot  be  maintained  in  this  Court  by  a  party 
[  *357  ]       *having  a  partial  interest  in  the  equity  of  redemption,  in  the  absence 
of  the  other  parties  interested  therein  ;  and  no  authority  for  such  a 
proceeding  has  been  produced.     It  is  contended,  that  the  alleged 
fraud  makes  this  case  an  exception  to  the  rule,  but  in  the  argument 
of  pleas  and  demurrers,  allegations  of  fraud  are  only  assumed  for  the 
purpose  of  arguing  the  question  raised  by  the  plea  or  demurrer ;  it 
can  never  be  assumed,  that  the  party  has  in  fact  been  guilty  of  a 
fraud  which  is  merely  charged,  for  when  it  comes  to  the  proof  it 
may  ultimately  turn  out  to  be  without  any  foundation ;  I  cannot 
therefore  say  that  the  particular  charges  of  fraud,  contained  in  this 
bill,  are  to  be  brought  into  consideration  in  determining  the  question, 
whether,  in  point  of  law,  this  plea  can  be  sustained.     Considering 
this  to  be  a  bill  partly  for  redemption,  the  plea  must  be  allowed, 
with  liberty  to  amend. 


TOT,.  Ln. 
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BIEDERMAN  v.  SEYMOUR. 

(3  Beavi  :i68— 372;  S.  (\  10  L.  J.  Ch.  177.) 

Even  beforo  the  Act  3  &  4  Will.  IV.  c,  106,  h.  3  (which  expressly  enacted 
that  an  heir  taking  land  by  devise  nhould  be  considered  to  have  acquired 
the  »me  a.s  a  devisee  and  not  by  descent),  an  heir  claiming  by  devise  was 
entitled  to  contribution  from  the  other  devisees  towards  payment  of  the 
tpstator^s  debts  rateably  out  of  his  land. 

The  testator  in  this  case,  who  died  prior  to  the  3  &  4  Will.  IV.  c.  106, 
had  devised  certain  real  estates  to  his  heir-at-law,  subject  to  the 
payment  of  an  annuity  of  50/.  to  the  testator's  sister  daring  her 
life,  and  after  her  death  to  the  payment  of  1 ,000f.  to  her  two  children. 
He  also  devised  other  real  estates  to  other  persons.  There  being  a 
deficiency  of  personal  assets,  the  question  was,  whether  the  estates 
devised  to  the  heir,  which  in  law  would  be  considered  as  descended, 
shoald  be  first  resorted  to,  in  exoneration  of  the  estates  devised  to 
the  other  persons. 

s 
3/r.  Pemberttm  and  Mr.  Cankrien,  for  the  other  devisees.  *  *  * 


1840. 
Xov,  VX 

1841. 
Jan.  16. 

Rolls  (\ntrt. 

Lord 

Lanodalk. 

M.R. 

[  868  ]    • 


[  360  ] 


Mr.  Dixon,  for  the  heir-at-law. 


The  Master  of  the  Bolls  [after  making  some  observations  upon         ^^*^- 
the  old  rule  that  an  heir  took  land   by  descent  notwith-         ._  * 
standing  a  devise  of  the  land  to  him  by  the  will  of  the  ancestor, 
said]: 

A  testator  cannot,  as  against  creditors,  exempt  his  personal  [  ^"^  ] 
estate  from  payment  of  his  debts,  or  prevent  his  real  estates  from 
l^ing  assets,  by  devising  them  to  his  heir ;  but  we  may  collect 
from  his  will  an  intention,  that,  as  amongst  those  claiming  under 
the  will,  the  personal  estate,  or  any  portion  of  the  real  estate,  shall 
le  exonerated  ;  and  if  there  be  an  equal  intention  to  give  to  devisees 
named,  and  the  gift  must  be  encroached  upon  by  the  liability  of  the 
subjects  of  them  to  pay  debts,  I  think  the  doctrine  that  the  heir, 
who  is  devisee,  shall  take  by  descent,  does  not  afford  a  sufficient 
reason  for  saying,  that  the  burden  of  the  debts  should  not  be  borne 
rateably  by  the  devisees,  although  one  of  them  is  heir ;  and  I  am 
of  opinion  that  although  the  creditors  have  a  right  to  resort  to  the 
estate  devised  to  the  heir,  in  priority  to  the  other  'devised  estates, 
yet  that  the  heir  will  be  entitled  to  contribution  from  the  other 
devisees  to  the  extent  in  which  his  estate  may  be  exhausted 
by  debts. 
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liolU  Court. 

Lord 

Lanodale, 

M.R. 

[373] 


[  •374  ] 


WILL80N  V.  LEONARD. 

(3  Beav.  373—383.) 

An  assignee  of  leaseholds  accepting  the  honofit  of  an  assignment  is  liable 
in  equity  to  the  covenants  on  his  part  contained  in  the  assignment,  though 
he  did  not  execute  it. 

A  testamentary  charge  of  debts  on  real  estates  may  include  liabilities 
which  arise  under  the  testator's  covenant  after  his  death. 

A  devisee  is  not  bound  by  the  amount  of  a  claim  substantiated  against 
the  executors  in  an  action  at  law  to  which  he  was  not  a  party. 

By  indenture  of  lease  dated  the  7th  of  April,  1818,  Thomas 
Parkinson  demised  certain  property  to  George  Mordaiint  from  the 
25th  of  March,  1818,  for  the  term  of  sixteen  years  wanting  seven 
days,  at  a  rent  of  115Z.,  and  Mordaunt  thereby,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenanted  with 
Parkinson  to  pay  the  rent  and  certain  taxes,  to  keep  in  repair 
during  the  term,  and  to  deliver  up  possession  at  the  end  thereof. 

Mordaunt  retained  possession  till  1821,  in  which  year,  by  an 
indenture  dated  the  28th  of  April,  1821,  he  assigned  the  property  to 
the  plaintiff  Willson,  for  the  remainder  of  the  term,  and  the  plaintiflF 
thereby  covenanted  for  himself,  &c.,  during  the  continuance  of  the 
lease,  to  perform  the  covenants  in  the  original  lease,  and  to  indemnify 
Mordaunt. 

On  the  9th  of  April,  1823,  the  plaintiff  entered  into  a  written 
contract  with  Adam  Ghadwick,  whereby  the  plaintiff  agreed  to 
assign  to  Ghadwick  the  above  lease,  ''  subject  to  the  specifications 
in  the  said  lease  ;  '*  and  Ghadwick  ''  agreed  to  take  the  said  house 
and  premises  upon  the  said  terms."  In  pursuance  of  this  agree- 
ment the  plaintiff  afterwards  executed  an  assignment  of  the  lease, 
subject  to  the  rent  and  covenants,  and  thereby  Ghadwick  purported 
to  covenant  with  the  plaintiff  to  pay  the  rent  and  perform  the 
covenants  of  the  lease,  and  to  indemnify  the  plaintiff  therefrom. 
This  assignment  was  indorsed  on  the  original  lease,  and  was 
executed  by  the  plain  tiff  alone,  and  was  delivered  over  to  *Ghadwick. 
Ghadwick  took  possession  under  the  contract,  but  he  never  executed 
the  assignment. 

In  October,  1824,  Ghadwick  assigned  the  leasehold  property  to 
Surtees,  subject  to  the  rent  and  covenants.  Surtees  entered  into 
possession,  but  neglected,  during  the  term,  to  pay  the  rent  and  per- 
form the  covenants.  The  lease  expired  in  1884,  at  which  time  the 
rent  was  in  arrear,  the  premises  were  dilapidated,  and  possession 
was  afterwards  held  over  by  Surtees. 

In  consequence  of  the  default  of  Surtees,  Parkinson  the  lessor 
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commenced  several  actions  against  Mordaunt  his  lessee,  both  before  willson 
and  after  the  expiration  of  the  lease,  in  which  he  obtained  judgment  lbonabd. 
for  damages  and  costs. 

The  representatives  of  Mordaunt  sued  Willson  at  law  for  the 
recovery  of  the  amount  of  the  damages  and  costs  incurred  by 
Mordaunt  and  his  representatives,  in  tl^  several  actions  brought 
against  them  by  Parkinson  ;  and  they  ultimately  obtained  judgment 
against  Willson  for  890L  5«.,  for  which  sum  he  gave  them  a 
security  on  his  property. 

Chadwick  died  in  January,  1833,  having,  by  his  will,  executed  so  as 
to  pass  real  estate,  '*  ordered  his  debts,  funeral  charges,  and  testa- 
mentary expenses  in  all  things  to  be  paid."  And  he  appointed 
Leonard  and  others  executors,  and  devised  his  real  estate  for  the 
benefit  of  several  persons  who  were  defendants  to  this  cause. 
Chadwick,  in  his  lifetime,  and  his  representatives  after  his  death, 
had  notice  given  them  of  the  proceedings  on  the  several  actions  at 
law,  but  failed  to  indemnify  the  plaintiff  Willson  in  respect  of 
these  actions.  The  plaintiff  brought  an  action  against  the  execu- 
tors of  Chadwick  for  the  *recovery  of  the  damages  and  costs  they  [  ♦376  ] 
sustained.  In  this  action  the  defendants  pleaded  several  false 
pleas  ;  but  they  afterwards  withdrew  them  all,  except  that  of  plene 
administrarity  and  ultimately  judgment  quando,  &c.  was  obtained 
against  them,  and  damages  were  assessed  before  the  sheriff  at 
1,2452.,  and  152Z.  178.  costs.  A  considerable  portion  of  the  sum 
of  1,245L  was  composed  of  the  costs  both  of  the  plaintiffs  and 
defendant  in  the  several  preceding  actions.  Though  the  devisee 
was  not  a  party  to  the  action,  his  solicitor  attended  before  the 
sheriff  to  watch  the  proceedings. 

The  plaintiff  then  filed  this  bill  against  the  executors  of  Chadwick 
and  the  devises  of  his  real  estates  to  obtain  payment  out  of  his 
personal  estate,  and  in  case  of  a  deficiency,  out  of  his  real  estate, 
which  the  testator  had  by  his  will  charged  with  his  debts. 

Mr.  Pemherton^  Mr.  Girdlestoiie,  and  Mr.  L.  Wigraviy  for  the 
plaintiffs : 

*  *  The  amount  of  the  damages  and  costs  recovered  against  [  376  ] 
the  plaintiff,  and  of  the  costs  of  defending  the  action,  is  the  proper 
meafiure  of  the  damages  occasioned  to  the  plaintiff:  Neale  v. 
Wyllie  (1) ;  and  the  testator  Chadwick  having  charged  his  real  estate 
with  his  debts,  that  estate  is  liable  for  the  amount  of  the  plaintiff's 
(1)  27  E.  R.  418  (3  B.  &  C.  533). 
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WiLLBON      demand,  which  has  been  ascertained  before  a  jury  in  the  presence 
Lbonam).     ot  *h©  devisee. 

Sir  C.  Wetlierell  and  Mr.  Craig,  for  Dr.  Chadwick  the  devisee  of 
the  real  estate  : 

Though  the  testator  Chadwick  agreed  to  take,  ''  subject  to  the 
specifications  in  the  said  lease,"  and  was  liable  during  his 
possession ;  yet  he  was  not  liable  to  the  covenant  to  indemnify 
contained  in  an  indenture  which  he  never  executed.  [The  claim] 
was  a  mere  contingent  equitable  liability ;  the  real  estate  is  not  liable, 
at  least,  for  the  portion  accruing  after  the  testator's  death.  *  ♦  * 
[  377  ]  The  judgment  obtained  against  the  executors,  though  binding  as 

against  them,  is  not  conclusive  against  the  devisees,  who  were  no 
parties  to  the  action.     ♦     *     ♦ 

Mr.  Kindersley  and  Mr.  Keene,  for  the  executors. 

Mr.  Pembertan,  in  reply. 

Dec. 7.       The  Master  op  the  Rolls: 

This,  in  principle  and  in  substance,  appears  to  me  to  be  by  no 
means  a  difficult  case.  The  circumstances  between  these  parties 
are  these :  In  the  year  1818,  Mordaunt  became  the  lessee  of  the 
property  in  question  for  a  term  of  years.  He  assigned  that  term  in 
April,  1821,  to  Willson,  and  in  April,  1823,  Willson  agreed  to  assign 
it  to  Chadwick.  All  the  assignments  previously  made  contained  a 
covenant  on  the  part  of  the  assignee  to  perform  the  covenants 
and  indemnify  his  assignor ;  but  when  it  came  to  the  transaction 
[  •378  ]  between  *  Willson  the  plaintiff,  and  Mr.  Chadwick,  there  was,  in  the 
first  instance,  an  agreement,  by  which  it  was  provided  that  Chadwick 
should  take  the  lease  subject  to  the  specifications  contained  in  the 
lease ;  and  afterwards  an  instrument  was  executed  which  purported 
to  be  an  indenture  or  assignment  to  Chadwick,  and  purported  to 
contain  a  covenant  on  the  part  of  Chadwick  to  precisely  the  same 
effect  as  the  covenants  contained  in  the  former  assignments.  This 
instrument  was  executed  by  Willson  alone,  and  not  by  Chadwick. 
In  this  state  of  things,  Chadwick,  having  signed  the  agreement  but 
not  having  executed  the  assignment,  took  possession  of  the  property, 
and  it  cannot  be  doubted  that  he  took  possession  of  this  property  by 
means  of  that  assignment.  Whatever  might  be  his  liability  at  law, 
he  became,  in  this  Court  at  least,  bound  to  perform  the  covenants  in 
the  assignment.     This  is  not  all :  having  for  some  time  retained 


VOL.  Lii.]  1840.     CH.     3  BEAV.  378—879.  159 

possession  of  this  property,  his  only  title  to  possession  being  under  Willson 
the  assignment,  he  disposed  of  it  to  a  person  of  the  name  of  Surtees,  lbonabd. 
and  he  took  from  Surtees  a  covenant,  to  indemnify  him  against  the 
non-performance  of  the  covenants.  Having  done  this,  he  delivered 
possession  to  Surtees,  who  for  some  time  afterwards  paid  the  rent ; 
whether  to  the  superior  landlord,  or  to  whom  he  paid  it,  does  not 
distinctly  appear.  It  has  been  suggested  in  the  ingenious  argument 
that  has  been  used,  that  he  might  have  paid  the  rent  under  such 
circumstances  and  in  such  a  manner  as  would  have  made  Surtees 
alone  responsible  ;  but  any  facts  warranting  such  a  suggestion  have 
not  been  stated  to  me  with  any  distinctness. 

The  matter  seems  to  have  gone  on  without  difficulty  between  any 
of  the  parties  down  to  the  year  1831 ;  when  the  rent  being  in  arrear, 
claims  were  made  on  behalf  of  the  lessor  against  the  lessee,  by  the 
lessee  against  *hi8  assignee,  and  so  on.  They  made  a  regular  succes-  [  •37y  ] 
sion  of  claims  till  they  came  to  Mr.  Ghadwick,  who,  by  his  assignment, 
had  put  into  possession  the  very  person  who  had  made  the  default. 
Mr.  Chadwick  declined  to  give  any  sort  of  answer  to  the  application, 
and  took  no  notice  whatever  of  it.  Various  attempts  were  made  to 
induce  him  to  come  to  some  arrangement,  by  which  the  expense  of 
legal  proceedings  might  be  avoided ;  but  he  does  not  seem  to  have 
thought  proper  to  assist  in  that  respect :  he  neither  denied  nor 
admitted  his  liability,  but  left  the  parties  to  take  such  steps  as  they 
thought  fit.  The  consequence  was,  that  an  action  was  brought  by 
Parkinson,  the  lessor,  against  Mordaunt,  his  lessee,  which  was 
commenced  in  November,  1831,  and  upon  that  a  judgment  was 
recovered.  Mr.  Chadwick  died  in  January,  1833,  and  this  matter 
not  being  settled,  Mr.  Mordaunt,  being  under  the  liability  to  pay  the 
amount  recovered  against  him,  commenced,  in  November,  1838,  an 
action  against  Willson,  his  assignee.  Mr.  Mordaunt  died,  and 
another  action  was  brought  by  the  executors  of  Mordaunt  against 
Mr.  Willson,  in  which  they  recovered  ;  and  a  succession  of  actions, 
making  in  all  seven -actions,  were  brought,  the  last  being  brought 
by  the  present  plaintiflF  against  the  executors  of  Mr.  Chadwick. 

In  the  course  of  these  proceedings  various  applications  were 
made  to  the  executors  of  Mr.  Chadwick,  and  the  only  answer  that 
could  be  got  from  them  was,  that  they  had  nothing  to  do  with  the 
matter,  except  that  upon  one  occasion  they  stated  and  gave  notice  that 
they  had  no  assets.  It  would  appear  from  the  evidence  produced  by 
the  plaintiff,  that  from  time  to  time  during  these  proceedings, 
the  solicitor  who  acted  for  the  executors,  communicated  the  claims 
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WiLLsoK  which  were  *made  against  them  to  the  devisees,  and  that  the 
Lkonard.  devisees  did  not  think  fit  in  any  way  to  interfere..  It  became  there- 
[  *380  ]  fore  absolutely  necessary  that  these  claims  should  be  investigated 
in  a  legal  course.  It  was  very  easy  for  Mr.  Chadwick  to  say,  **  You 
ought  to  have  paid  the  demand  made  against  you  at  once.  You  had 
nothing  to  do  but  to  put  your  hand  in  your  pocket  and  pay  the  rent 
in  arrear."  True,  they  would  have  had  nothing  but  that  to  do  at 
one  period,  provided  Mr.  Chadwick  had  said,  **  if  you  do  so  I  will 
perform  my  duty  hereafter;"  but  instead  of  that  Mr.  Chadwick 
rendered  them  no  assistance  whatever,  put  them  at  arms  length, 
and  left  them  liable  to  actions  without  any  protection  at  all. 

The  action  proceeded  against  the  executors,  and  the  sum 
ultimately  recovered  was  1,245/.  for  principal  money,  and  152Z.  lis. 
for  costs ;  and  that  sum  was  found  to  be  due  on  a  writ  of  inquiry, 
which,  it  is  said,  was  attended  by  the  solicitor  of  Dr.  Chadwick  the 
devisee,  on  his  behalf.  With  respect  to  that  point,  I  cannot  per- 
fectly satisfy  myself  without  reading  the  depositions,  which  I  will 
do  before  I  determine  that  part  of  the  case.  The  question  is, 
whether  there  is  any  liability  on  the  real  estate  ?  I  am  clearly  of 
opinion,  that  under  the  circumstances  of  the  case,  there  is;  and 
whether  the  debt  be  legal  or  equitable,  or  whether  it  be  only  a 
contingent  debt  as  to  a  portion  of  it,  and  an  absolute  debt  as 
to  another  portion  of  it,  it  seems  to  me  a  clear  proposition  that 
there  is  a  demand  against  the  assets,  and  that  the  real  property 
of  Mr.  Chadwick,  which  he  has  by  his  will  constituted  assets 
for  the  payment  of  his  debts,  is  liable.  As  to  the  breaches 
of  covenant  in  his  lifetime,  there  was  clearly  a  debt  incurred  ; 
whether  a  legal  or  an  equitable  debt,  I  must  say  does  not  appear  to 
[  •381  ]  me  important.  After  his  death  a  further  liability  *arose  under  the 
covenants  ;  and  it  appears  to  me  immaterial,  whether  such  liability 
was  legal  or  equitable,  for  it  was  a  liability  under  a  covenant, 
which,  whether  legally  violated  or  equitably  violated,  this  Court,  in 
the  administration  of  the  assets,  would  see  satisfied.  Whether  those 
debts  were  absolute  debts  at  the  time  of  his  death,  or  only  contingent 
debts,  it  seems  to  me  that  the  Court  must  apply  the  assets  in 
satisfying  them. 

I  am,  therefore,  of  opinion,  that  the  loss  incurred  by  the  non- 
performance of  the  covenants  by  Mr.  Surtees,  the  assignee  of  Mr. 
Chadwick,  is  a  loss  which,  when  the  amount  of  it  is  ascertained,  is 
a  charge  on  his  real  assets. 

With  respect  to  the  amount  of  the  debt,  I  have  some  doubt, 
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whether  Dr.  Chad  wick,  though  he  has  conducted  himself  in  the  Willson 
manner  I  have  stated,  ought  to  be  held  bound,  in  this  Court,  by  the  lrokabd. 
proceedings  which  have  taken  place  for  the  purpose  of  ascertaining 
the  amount ;  I  mean  to  reserve  that  question,  and  to  look  carefully 
through  the  evidence  as  to  the  course  he  has  pursued,  for  the 
purpose  of  determining  that  point.  The  efifect  of  determining  that  he 
is  not  bound  by  the  finding  will  be,  that  an  enquiry  will  be  necessary, 
in  which  the  amount  will  have  to  be  investigated.  If  it  appears 
that  the  amount  has  been  substantiated  against  the  executors  with- 
out any  fraud  or  collusion,  the  amount  will  then  be  the  same  as 
before,  and  the  expense  of  the  enquiry  will  fall  on  Dr.  Ghadwick 
at  the  same  time  it  is  his  right  to  have  the  thing  strictly  investi- 
gated, and  to  say  he  is  not  bound  to  submit  to  that  which  is  not 
legally  found  to  be  due  from  him.  If  he  thinks  fit  to  be  at  the 
expense  of  an  enquiry,  he  has  a  right  to  it,  and  it  must  *be  directed  [  *382  ] 
if  the  circumstances  of  the  case  render  it  necessary.  He  is  also 
entitled  to  have  the  account  of  the  personal  estate  taken ;  but  after 
the  evidence  given,  it  does  surprise  me  to  be  told  he  now  denies  the 
state  of  the  assets.  No  doubt  he  has  a  right  to  have  the  account 
investigated  ;  and  if  he  can  protect  the  real  estate  by  a  discovery  of 
personal  estate  in  the  hands  of  the  executors  which  they  have  not 
duly  accounted  for,  he  will  in  such  case  have  the  benefit  of  that 
enquiry.  If,  on  the  other  hand,  the  account  turns  out  as  the 
executors  state  it  to  be,  Dr.  Ghadwick  will  have  to  bear  the  expense 
of  the  enquiry. 

The   Master  of  the   Bolls  :  Dto.  9. 

I  have  read  over  these  papers  in  WilUton  v.  Leonard^  with  a  view 
to  the  only  question  I  had  reserved.  It  certainly  appears  to  me 
that  there  is  abundant  evidence  of  the  costs  and  expenses  having 
been  incurred  ;  but  the  evidence  is  derived  from  the  proceedings  in 
certain  causes  to  which  Dr.  Ghadwick,  the  devisee,  was  not  a  party ; 
and  they  consist  in  part  of  bills  of  costs  which  have  not  been  taxed, 
and  with  respect  to  the  rest,  it  seems  to  be  a  question,  whether  the 
evidence  in  the  action  in  which  the  executors  alone  were  defendants 
can  be  used  against  the  devisee.  I  am  not  aware  of  any  authority 
on  that  point;  and  if  there  be  none,  then  (notwithstanding  the 
satisfactory  evidence  that  these  costs,  charges,  and  expenses  have 
been  incurred)  I  am  not  prepared  to  say  that  Dr.  Ghadwick  is  not 
entitled  to  have  an  inquiry  in  that  respect. 

I  have  also  read  the  statements  as  to  the  assets,  and  I  do  not 
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r. 
Leonabd. 

[  '383  ] 


think  he  admits  that  the  personal  assets  have  *been  exhausted. 
The  plaintiff  must  have  a  declaration  that  he  is  entitled  to  be 
indemnified  his  costs,  damages,  and  expenses  out  of  the  estate  of 
Chad  wick,  the  testator ;  and  it  must  be  referred  to  the  Master  to 
ascertain  what  costs,  damages,  and  expenses  have  been  incurred ; 
and  Dr.  Ghadwick  not  thinking  fit  now  to  admit  that  the  personal 
assets  are  exhausted,  and  it  being  alleged  by  the  executors  that  he 
has  released  and  indemnified  them,  I  think  the  first  inquiry  will  be, 
whether  he  has  indemnified  them.  If  he  has  not,  the  account  of 
the  personal  estate  must  be  taken  ;  but  if  he  has,  then  the  Master 
must  proceed  to  take  an  account  of  the  real  estate,  with  consequential 
directions  for  raising  the  amount. 


1841. 
Jan,  13,  18. 

Rolls  Cimrt. 

Lord 

Lang  DALE, 

M.R. 

[  383] 


[  *384  ] 


WHITTAKER  and  Another  v.  H0WE(1). 

(3  Beav.  383—395.) 

An  agreement  by  a  solicitor,  for  valuable  consideration,  not  to  practise 
as  solicitor  in  any  part  of  Great  Britain  for  twenty  years,  held  valid. 

Injunction  granted  to  restrain  a  solicitor,  who  had  sold  his  business  on 
those  terms,  from  practising  in  any  part  of  Great  Britain,  and  from 
endeavouring  to  induce  any  pei-sons  who  were  clients  of  the  former  and 
present  firm,  to  cease  to  employ  the  latter  as  their  attornies  or  solicitors. 

The  plaintiffs  in  this  case  moved  for  an  injunction  to  restrain 
the  defendant  from  detaining  and  keeping  possession  of  or  destroy- 
ing certain  documents ;  and  also  to  restrain  him  from  practising 
or  carrying  on  the  business  of  an  attorney  and  solicitor.  The 
circumstances  which  gave  rise  to  the  suit  and  motion  were  as 
follows : 

In  the  year  1881,  the  plaintiff  Mr.  Whittaker,  being  about  to 
procure  himself  to  be  admitted  an  attorney  and  solicitor,  and  to 
form  a  partnership  with  the  co-plaintiff,  *Mr.  Tatham,  desired 
to  purchase  the  business  which  was  then  carried  on  by  the 
defendant  Mr.  Howe  and  by  his  then  partner  Mr.  Heptinstall ; 
and  for  these  purposes  an  agreement,  dated  the  4th  of  August, 
1831,  was  made  and  executed  between  and  by  the  plaintiffs,  and 
Howe  and  Heptinstall;  whereby  it  was  agreed,  that  Whittaker, 
upon  his  admission  in  Michaelmas  Term  then  next,  should  become 
a  partner  with  Howe  and  Heptinstall  for  two  years,  and  should 
give  6,000?.  for  the  partnership,  and  as  the  consideration  for  the 

(1)  Nordeti/elt  v.  21ie  Maxim- Nor-  ruder  wood  <f-  Sou,  Limited  v.  Barker 
deufelt  Guua,  Ac.  CimjHwy  [1894]  A.  C.  [1899]  1  Ch.  300,  68  L.  J.  Ch.  201,  80 
033,  63  L.  J.  Ch.  908,  71  L.  T.  489 ;      L.  T.  306.  C.  A. 
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absolute  purchase  of  all  their  interest  in  the  business  during  and   whittaker 

after  the  expiration  of  the  term  of  two  years.     And  Howe  and       how£. 

Heptinstall  agreed  to  put  Whittaker  into  possession  of  all  the 

profits  of  the  business  from  the  time. that  the  5,000{.  should  be 

secured  as  therein  mentioned;    but    they  were  nevertheless  to 

continue  in  business  as  the  co-partners  of  Whittaker  for  two  years 

from  such  time ;  and  were  during  such  two  years  to  attend  at  the 

chambers  wherein  the  business  should  be  carried  on ;   and  it  was 

agreed  that  Howe  and  Heptinstall  should  carry  on,  and  in  all 

things  aid  and  assist  Whittaker  in  carrying  on  the  same,  as  they 

had  been  accustomed  to  do  (Whittaker  or  Whittaker  and  Tatham, 

finding  the  necessary  capital).    And  that  Howe  and  Heptinstall 

should  also  respectively  use  their  utmost  endeavours  to  retain 

their  then  present  clients,  and  secure  the  possession  of  the  said 

business,  as  the  same  had  been  and  was  carried  on  by  them,  to 

Whittaker,  during  the  term  of  two  years  and  after  the  expiration 

thereof ;   and  further  that  neither  of  them,  Howe  and  Heptinstall, 

should  afterwards  practise  as  solicitors  or  attornies  in  any  part 

of  Great  Britain  for  the  space  of  twenty  years  without  the  consent 

of  Whittaker.     And  it  was  also  agreed,  that  the  plaintiff  Tatham 

should,  from  the  admission  of  Whittaker  as  attorney,  become  a 

co-partner  with  Whittaker  for  nine  years,  and  receive  a  fixed 

portion  of  the  profits ;   and  "  that  all  books  and  *accounts  which       [  •385  ] 

had  been  theretofore  kept  in  respect  of  the  said  business,  should 

be  kept  at  the  chambers  where  the  business  should  be  carried  on, 

with   liberty  for  any  of  the  parties  to  the  agreement,  or  their 

representatives,  to  have  success  thereto." 

Mr.  Whittaker  secured  the  payment  of  the  5,000{.  as  required  on 
the  7th  of  November,  1831 ;  and  he  became  admitted  as  an  attorney 
and  solicitor.  The  agreement  was  acted  upon,  and  the  business 
carried  on  under  the  firm  of  Howe,  Heptinstall,  and  Whittaker. 

The  money  was  actually  paid  in  the  month  of  June,  1832,  and 
Mr.  Howe  received  8,000Z.  as  his  share  of  it. 

During  the  progress  of  the  two  years,  at  the  end  of  which 
Messrs.  Howe  and  Heptinstall  were  to  retire,  Mr.  Whittaker  began 
to  apprehend  that  even  after  the  expiration  of  two  years  it  might 
be  very  important  to  him  to  have  the  advantage  of  being  assisted 
by  the  greater  experience  and  the  established  character  of  Mr. 
Howe;  and  in  May,  1833,  he  wrote  a  letter  to  Mr.  Howe,  thereby, 
very  earnestly,  requesting  him  to  continue  his  assistance  in  the 
business  after  the  end   of  the  two  years.      After  some  treaty, 

11—2 


164  1841.     CH.     8  BEAV.  886—887.  [b.b. 


WuiTTAKEB   Mr.  Howe  agreed  to  do  so,  in  consideration  of  his  receiving  5002. 
Howe.       &  jear  as  a  remuneration,  which  was  some  time  afterwards  increased 
to  7001.  a  year. 

Mr.  Heptinstall  retired  from  the  business  altogether  at  the  end 
of  two  years.  Mr.  Howe  continued  to  act  under  the  new  arrange- 
ment, under  which  a  question  arose,  whether  he  was  a  partner 
with  Whittaker  and  Tatham.  This  question  did  not  appear  to 
have  arisen  out  of  any  dispute  as  to  the  emoluments  of  the 
business,  but  seemed  rather  to  be  one  of  liability  and  feeling,  and 
[  'sse  ]  particularly  whether  the  defendant  stood,  in  relation  to  *Messrs. 
Whittaker  and  Tatham,  in  the  capacity  of  clerk  or  in  some  superior 
station. 

On  the  12th  of  August,  1840,  the  defendant  sent  to  the  plaintiff 
Whittaker  a  letter,  stating,  amongst  other  things,  ''  that  all  inter- 
course in  the  nature  of  partnership  and  otherwise  must  cease  at  the 
expiration  of  the  nine  years  from  whence  he  entered  partnership:*' 
which  occurred  on  the  7th  of  November,  1840. 

In  August,  1840,  the  dispute  as  to  the  partnership  still  continued. 
Mr.  Howe  insisted  upon  its  being  dissolved.  Mr.  Whittaker  thought 
there  was  no  partnership  to  dissolve ;  but  at  last  they  agreed  to 
sign  and  publish  a  notice  of  dissolution  of  the  partnership ;  and 
at  the  same  time  Mr.  Howe  signed  an  acknowledgement,  that 
Mr.  Whittaker's  signature  of  the  notice  of  dissolution,  should  not 
prejudice  any  question  between  them  as  to  a  partnership  having 
actually  subsisted. 

About  the  same  time,  the  name  of  the  firm  painted  on  the  door 
of  the  chambers  was  altered,  and  the  name  of  Howe,  being  separated 
from  its  former  connection  with  the  others,  was  painted  on  the 
door  separately  from  them. 

On  the  25th  of  December,  1840,  in  the  absence,  and  without  the 
knowledge  of  Whittaker  and  Tatham,  Mr.  Howe  removed  a  great 
many  books,  deeds,  documents,  and  papers  from  the  chambers  in 
Lincoln's  Inn,  where  the  business  was  carried  on,  to  his  own 
chambers,  amongst  which  were  some  of  those  included  in  the 
articles  of  August,  1881,  and  others  belonging  to  the  clients  of 
the  partnership. 

Mr.  Howe  took  chambers  in  the  neighbourhood,  for  the  purpose 

and  with  the  intention  of  carrying  on  business  as  an  attorney  and 

r  ♦387  ]       solicitor,  and,  as  was  stated  by  *the  plaintiffs'  affidavit,  he  threatened 

and  intended  to  solicit  the  clients  of  plaintiffs'  partnership,  and  to 

induce,  or  endeavour  to  induce,  such  clients  to  take  away  their 
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business  from  the  plaintiffs'  firm,  and  to  employ  him,  the  defendant,  Whittakeb 
in  respect  of  their  business  ;  and  he  intended  to  make  use  of  the  howe. 
documents  and  papers,  which  were  so  as  aforesaid  surreptitiously 
obtained  by  him  from  the  chambers  of  said  partnership,  for  the 
purpose  of  furthering  his  said  designs,  and  of  preventing  the 
plaintiffs  from  transacting  the  business  of  their  said  clients,  and 
of  otherwise  embarrassing  the  plaintiffs  in  the  conduct  of  such 
business.  It  was  also  alleged  by  the  plaintiffs,  that  the  defendant 
intended  to  practise  in  the  name  of  a  third  person  in  such  manner 
as^to  evade  his  agreement. 

The  plaintiffs  thereupon  filed  their  bill,  and  now  moved  for 
an  injunction  "  to  restrain  the  defendant  Howe  from  detaining 
and  keeping  possession  of  the  books,  <&c.  from  the  chambers 
occupied  by  the  plaintiffs,"  and  from  permitting  the  same  to 
remain  away  from  the  office  of  the  plaintiffs  &c. ;  and  ''from 
practising  or  in  any  manner  carrying  on  business  as  a  solicitor 
or  attorney  in  any  part  of  Great  Britain  '*  &c. ;  and  to  restrain 
him  from  soliciting  the  clients  of  the  late  firm  of  Howe  and 
Heptinstall,  to  transfer  their  business  from  the  plaintiffs  to  any 
other  solicitor  or  attorney,  or  to  cease  to  employ  them ;  and  from 
acting  as  the  solicitor  or  attorney  of  any  such  clients. 

Mr.  Pemberton,  Mr.  Roniilly,  and  Mr.  Freeling,  in  support  of 
the  motion.     *     ♦    ♦ 

Mr.  G.  Turner  J  and  Mr.  Bacon,  contra,  consented  to  deliver  [  388  ] 
up  all  the  papers  except  those  which  the  owners  had  given  the 
defendant  notice  not  to  part  with.  They  contended,  however, 
that  the  agreement  not  to  practise  as  attorney  in  any  part  of 
Great  Britain  for  twenty  years,  was  void  at  law,  *  *  as  contrary 
to  public  policy:  Mitchel  v.  Reynolds {l)y  Homer  v.  A8hford{2), 
Homer  v.  Graves  (3) ;  that  it  was  clearly  contrary  to  the  public 
interest  to  ^permit  an  individual  to  disable  himself  by  contract  [  *»89  ] 
from  earning  his  livelihood,  whereby  he  would  be  doomed  to  live 
in  idleness,  and  his  labour  be  lost  to  the  state.  In  such  a  case 
the  plaintiffs  had  no  right  of  suit  or  action :  Thomson  v. 
Thomson  (4),  Prosser  v.  Edmonds  (6). 


Mr.  Pemberton,  in  reply. 

\  1  P.  Wms.  181. 
I  28  R.  B.  634  (3  Bing.  322). 
(3)  33  B.  B.  635  (7  Bing.  736).  481). 


(1)  1  P.  Wms.  181.  (4)  6  B.  B.  151  (7  Ves.  470). 

(2)  28  B.  B.  634  (3  Bing.  322).  (5)  41  B.  B.  322  (1  Y.  &  C.  Ex.  Eq. 
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Whittaker   The  Master  of  the  Bolls  : 

HowK.  With   respect  to  that  part  of  the  motion  which  applies  to  the 

deeds  and  papers,  I  shall,  on  the  faith  that  Mr.  Howe  will  carry 
into  effect  the  intention  which  has  been  declared  on  his  part  by  his 
counsel,  reserve  any  order  I  have  to  make  on  this  occasion ;  an 
opportunity  will  thus  be  given  of  making  some  communication  in 
the  mean  time.  Finding  it  necessary  therefore  to  reserve  the  order 
I  may  have  to  make  on  that  part  of  the  case,  I  think  it  would  be 
better  not  to  make  any  order  whatever  at  present.  I  will,  however, 
state  my  present  opinion  as  far  as  it  is  now  formed,  and  will  take 
an  opportunity  in  the  mean  time  of  considering  the  nature  of  the 
injunction  which  I  ought  to  grant. 

I  confess  there  is  something  in  all  contracts  of  this  nature  of 
which  I  have  entertained  some  doubt.  Where  clients  rely  on  the 
[  ♦390  ]  professional  skill  and  knowledge  of  *the  individual  they  have  long 
employed,  I  have  some  doubt  as  to  the  policy  of  sanctioning  the 
purchase  of  their  recommendation  of  the  clients  to  other  persons. 
These  doubts  have  not  originated  with  myself,  because  I  recollect 
very  well  their  being  long  dwelt  upon,  and  commented  on  by 
Lord  Eldon,  not  only  in  the  case  of  a  solicitor  and  his  clients, 
but  in  the  cases  of  medical  men  and  their  patients.  I  perfectly 
recollect  a  case  in  which  the  professional  practice  of  one  physician 
had  been  sold  to  another,  wherein  the  policy  of  permitting  such 
arrangements  was  the  subject  of  great  discussion  and  consideration. 
It  is  not,  however,  for  me  to  act  upon  any  doubts  I  may  entertain 
of  that  nature,  because  agreements  of  this  description  have  been 
too  often  sanctioned  to  be  now  questioned.  (After  referring 
to  the  painful  circumstances  of  this  case,  his  Lordship  said)  I 
think,  notwithstanding  the  able  argument  in  this  case,  that  there 
must  to  some  extent  be  an  injunction  against  the  defendant  with 
regard  to  the  practice  which  it  seems  he  now  intends  to  carry  on ; 
but  as  some  time  must  elapse  before  a  final  judgment  can  be  pro- 
nounced on  this  motion,  I  will  in  the  mean  while  read  over  the 
afiBdavits  and  refer  to  the  authorities,  and  I  will  consider  the 
extent  of  the  injunction  which  must  be  granted.  I  trust,  that 
in  the  mean  time  Mr.  Howe  will  act  bond  fide  in  accordance 
with  the  instructions  he  has  given  his  counsel  with  respect  to 
the  papers. 

Jan^.  Affidavits    being   now    produced  as  to  the  delivery  up  of   the 

papers,  &c.. 
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The  Mastbe  of  the  Rolls  said:  Whittaker 

r. 

In  order  that  I  may  make  an  order  applicable,  to  the  papers  and  Howe. 
boxes  under  the  present  state  of  circumstances,  I  think  it  will  be 
necessary  to  examine  minutely  the  additional  *aflBdavit  now  pro-  [  *S^l  ] 
duced  ;  and  perhaps  it  may  be  necessary  for  the  plaintiffs  to  afford 
some  explanation  thereon.  In  the  mean  time,  I  think  it  my  duty 
to  do  all  that  the  jurisdiction  of  the  Court  enables  me  to  do  to 
protect  these  plaintiffs  ;  and  I  will  proceed  to  state  my  opinion  as 
to  the  injunction  I  must  pronounce. 

The  motion  is  for  an  injunction  to  restrain  the  defendant  from 
detaining  and  keeping  possession  of,  or  destroying  certain  docu- 
ments, and  also  to  restrain  him  from  practising  or  carrying  on 
business  as  an  attorney  and  solicitor.  [His  Lordship  stated  the 
agreement  between  the  parties,  and  the  circumstances  under  which 
it  was  entered  into,  and  the  subsequent  arrangement  between  the 
plaintiffs  and  the  defendant  Mr.  Howe,  and  made  some  general 
observations  upon  agreements  between  solicitors  in  restraint  of 
their  professional  services  (i),  and  proceeded  :] 

In  this  case  a  valuable  consideration  being  given,  the  question  [  3^3  ] 
is,  whether  the  restraint  intended  to  be  imposed  on  Mr.  Howe 
is  reasonable.  The  words  of  Chief  Justice  Tindal  in  Homer  v. 
(rrares  (2)  may  be  safely  adopted.  "  We  do  not  see  how  a  better 
test  can  be  *applied  to  the  question  whether  this  is  or  not  a  t  *^^^  ] 
reasonable  restraint  of  trade,  than  by  considering  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  to  the  interests 
of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to 
mterfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  (requires)  can  be 
of  no  benefit  to  either ;  it  can  only  be  oppressive,  and  if  oppressive, 
it  is  in  the  eye  of  the  law  unreasonable.  Whatever  is  injurious 
to  the  interests  of  the  public  is  void  on  the  grounds  of  public 
policy." 

Now,  whatever  may  be  the  talents,  knowledge,  and  experience  of 
Mr.  Howe,  and  I  am  disposed  to  rate  them  highly,  I  cannot  say 
that  in  my  opinion  the  public  interest  will  be  in  any  way  interfered 
with  or  affected  by  his  not  being  allowed  to  practise  as  an  attorney 
and  solicitor  in  Great  Britain  for  twenty  years  without  the  consent 
of  Mr.  Whittaker. 

The  question  therefore  is,  whether  the  restraint  ought  to  be 

(1)  Bunn  V.  Guy  (1803)  7  R.  E.  560  (2)  33  R.  R.  635  (7  Bing.  743). 

^4  East,  190). 
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Whittaker  considered  as  reasonable  in  this  particular  case.  The  business  is 
HowB.  ^^^^  ^^  ^^  attorney  and  solicitor,  which,  to  a  large  extent*  may  be 
carried  on  by  correspondence  or  by  agents,  and  as  to  which  it  has 
already  been  decided,  that  a  restraint  of  practice  within  a  distance 
of  150  miles  was  not  an  unreasonable  restraint.  It  was  decided  in 
the  case  of  the  surgeon  dentist,  where  the  occupation  required  the 
personal  presence  of  the  practiser  and  the  patient  at  the  same 
place,  that  a  restraint  of  practice  within  a  distance  of  100  miles  was 
an  unreasonable  restraint. 

Agreeing  with  the  Court  of  Common  Pleas,  that  in  such  cases 
'*  no  certain  precise  boundary  can  be  laid  down  within  which  the 
restraint  would  be  reasonable,  and  beyond  which  excessive ; " 
[  '395  ]  having  regard  to  the  *nature  of  the  profession,  to  the  limitation 
of  time,  and  to  the  decision  that  a  distance  of  150  miles  does  not 
describe  an  unreasonable  boundary,  I  must  say,  as  Lord  Kbnton 
said  in  Davis  v.  Mason  (i),  *'  I  do  not  see  that  the  limits  are 
necessarily  unreasonable,  nor  do  I  know  how  to  draw  the  line." 

At  present,  therefore,  I  cannot  come  to  the  conclusion  that  this 
agreement  is  void ;  and  I  do  not  think  that  this  Court  can  refuse 
to  grant  an  injunction  to  restrain  the  violation  of  a  contract  or 
covenant,  because  there  may  be  some  part  of  the  agreement 
which  the  Court  could  not  compel  the  defendant  specifically  to 
perform. 

In  the  progress  of  the  cause  it  may  become  necessary  to  consider 
further  the  points  which  have  been  raised  ;  but  at  present  I  am  of 
opinion,  that  the  right  claimed  by  Mr.  Howe  to  act  in  violation 
of  the  contract  for  which  he  has  received  the  consideration  is, 
to  say  the  least,  so  far  doubtful  that  he  ought  not  to  be  permitted 
to  take  the  law  into  his  own  hands,  and  carry  on  his  business  at  his 
own  pleasure,  and  without  regard  to  the  severe  injury  which  he 
may  do  to  the  plaintiffs. 

Restrain  him  from  practising  as  an  attorney  or  solicitor  in  any 
part  of  Great  Britain,  either  in  his  own  name  or  in  the  name  of  any 
other  person,  and  from  endeavouring  to  induce  any  persons  who 
were  the  clients  of  Howe  and  Heptinstall,  or  of  Howe,  Whittaker 
and  Tatham,  to  cease  or  abstain  from  employing  Whittaker  and 
Tatham  as  their  attorneys  or  solicitors. 

[Note. — An  injunction  was  afterwards  granted  as  to  the  deeds 
and  papers.] 

(1)  2  E.  E.  662  (5  T.  E,  118), 
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The  ATTORNEY-GENERAL  v.  STRUTT. 

(3  Beav.  396—399 ;  R.  C.  10  L.  J.  Ch.  24.) 

An  information  made  claim,  on  behalf  of  a  charity,  to  a  farm,  out  of 
which  a  fixed  annual  rent  charge  had  for  many  years  been  paid.  The 
tWendant  admitted  the  right  to  the  rent-charge,  but  contended  that  he 
represented  parties  who  were  purchasers  of  the  farm  for  valuable  con- 
sideration, without  notice.  He  od^nitted  he  had  in  his  possession  title 
deeds  which  made  out  his  own  title,  but  did  not  make  out  or  evidence  the 
title  of  the  charity :  Held,  that  the  defendant  was  not  bound  to  produce 
them. 

The  information  stated,  that  Richard  Tweedy,  by  his  will  dated 
in  1574,  "gave  all  his  lands  and  tenements  called  Prenticesi  in 
Stow  Maries,  in  the  county  of  Essex,  with  his  lease  and  term 
of  years  in  the  same,"  to  three  trustees  and  their  heirs,  for  the 
endowment  of  four  almshouses  for  four  poor  inhabitants  of  Stock 
and  Boreham. 

That  the  farm  was  in  the  occupation  of  the  defendant,  who 
claimed  it  under  the  will  of  his  father,  who  purchased  it  in  1788 ; 
and  that  the  defendant  paid  an  annual  sum  of  13Z.  128.  as  a  rent- 
charge  issuing  thereout.  The  information  insisted  that  the  charity 
was  entitled  to  the  whole  income  of  the  property,  amounting  to  about 
66/.  a  year.  It  charged  that  the  defendant  had  in  his  possession 
Jeeds,  &c.,  whereby  or  wherefrom  the  title  of  the  charity  would 
appear,  or  which  contained  recitals  relating  to  the  charity. 

The  defendant  stated,  that  his  father  had  purchased  the  Prentices 
with  other  property  in  1787,  "  subject  to  a  rent-charge  of  18Z.  12«. 
F'er  annum  to  the  poor  of  Stock  and  Boreham,  and  subject  to  a  quit 
rent  of  o«.  Id,  per  annum  to  the  manor  of  North  Pambridge ;  and 
that  his  father  had  no  notice  of  the  will  of  Richard  Tweedy,  or  the 
alleged  rights  of  the  charity. 

He  set  forth  the  title  deeds  under  which  he  claimed,  commencing 
in  1606,  in  one  of  which,  dated  in  1718,  the  property  was  conveyed, 
"one  annual  rent  or  charge  of  18i.  1&.,  payable  half-yearly,  by 
eqaal  portions,  to  *the  several  parishes  of  Stock  and  Boreham,  in 
the  county  of  Essex  aforesaid,  being  so  much  theretofore  to  them 
^ven  by  Bichard  Tweedy,  Esq.,  long  since  deceased,  and  charged 
and  chargeable  in  and  upon  the  said  premises  only  excepted."  The 
defendant  relied  on  being  a  purchaser  for  valuable  consideration, 
without  notice,  and  on  the  Statute  of  Limitations,  and  insisted  that 
the  charity  was  legally  entitled  to  the  rent-charge  only. 

He  admitted  that  he  had  in  his  possession  certain  title  deeds, 
relating  to  the  premises  in  question  in  this  cause,  and  to  other 
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A.-G.        premises;  but  be  said  tbat  these  title  deeds  constituted  the  title 
Strutt.      of  the  parties  claiming  the  premises  under  the  will  of  his  father 
John  Strutt,  and  did  not  constitute,  make  out,  or  evidence  the 
alleged  title  of  the  charity. 

A  motion  was  now  made  for  the  production  of  the  papers,  &c. : 
the  discussion  turned  on  the  liability  of  the  defendant,  under  these 
circumstances,  to  produce  the  title  deeds. 

Mr,  Pemberton  and  Mr.  Blunty  in  support  of  the  motion,  con- 
tended, that  the  Attorney-General  was  entitled  to  the  production  of 
the  title  deeds,  in  order  to  see  whether  there  was  any  admission 
therein  of  the  title  of  the  charity  to  the  property  in  question ;  and 
that  as  the  charity  was  mentioned  in  one  of  them,  the  defendant, 
and  those  through  whom  he  claimed,  must  be  taken  to  have  had 
notice  of  the  rights  of  the  charity;  in  which  case  the  Attorney- 
Qenerai  was  clearly  entitled  to  see  them. 

That,  as  the  lands  out  of  which  the  rent-charge  was  issuing,  had 
been  intermixed  with  others,  the  Attorney -General  was  entitled  to 
[  'SOS  ]       the  production  of   the  title  deeds,  *in  order  to    determine   the 
particular  lands  out  of  which  the  rent-charge  was  issuing. 

Mr.  Kindersley  and  Mr.  James  RusseUy  contra  : 

The  title  of  the  charity  to  the  rent-charge  is  admitted,  and  it  has 
always  been  paid ;  but  the  title  to  the  land  is  altogether  denied. 
The  Attorney-General,  therefore,  has  no  right  to  the  production  of 
the  deeds  which  prove  the  title  of  the  defendant  only,  and  not  that 
of  the  plaintiff:  Adams  v.  Fisher  (i). 

The  case  of  confusion  of  boundaries  is  not  made  by  the 
information,  and  cannot  now  be  insisted  on. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls: 

The  documents  other  than  the  title  deeds  must  be  produced.  As 
to  the  title  deeds,  the  question  is,  whether,  in  the  present  state  of 
the  record,  and  having  regard  to  the  claim  made  by  the  information, 
the  Attorney-General  has  now  a  right  to  the  production  of  them. 
In  the  course  of  these  proceedings  it  may  be  very  important  to 
have  them  produced ;  but  I  am  of  opinion  that  the  record  is  not  at 
present  in  such  a  state  that  I  can  compel  their  production. 
(1)  45  E.  B.  328  (3  My.  &  Gr.  526). 
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The  claim  made  by  the  Attorneii-General  is  simply  for  the 
recovery  of  the  land.  The  defendant  says  he  is  in  the  situation  of 
a  purchaser  for  valuable  consideration  without  notice.  In  the 
reference  to  the  rent-charge,  to  which  the  charity  is  admitted  to 
be  entitled,  there  is  nothing  to  connect  it  with  the  origin  of  the 
charity;  and  the  defendant  may  therefore  be  right  in  saying 
*that  the  deeds  relate  solely  to  his  own  title,  and  not  to  that  of 
the  charity.  In  the  present  state  of  the  record  I  cannot  order 
the  production  of  the  title  deeds. 


A.-G. 

c. 

St  BUTT. 


[  •899  ] 


BAINBEIGGE  v.  BLAIR 

(3  Beav.  421—424 ;  S.  C.  10  L.  J.  Ch.  193.) 

A  reoeiver,  who  had  been  appointed  in  consequence  of  the  misconduct 
and  incapacity  of  trustees  under  u  will,  discharged,  upon  the  appointment 
of  new  trustees  by  the  Court 

A  receiver  is  appointed  for  the  benefit  of  all  parties  interested,  and  will 
not  Uieiefore  be  discharged,  merely  on  the  application  of  the  party  at 
whose  instance  he  was  appointed. 

The  testator,  who  died  in  1818,  devised  and  bequeathed  his  real 
and  personal  estate  to  three  trustees,  upon  trust,  after  payment  of 
his  debts  and  certain  legacies,  for  the  plaintiff  for  life,  with 
remainder  to  her  first  and  other  sons  in  tail.  The  plaintiff 
filed  this  bill  for  the  administration  of  the  estate,  and  in  1885 
applied  for  a  receiver  of  the  estates,  which  was  granted,  on  the 
grounds  of  the  misconduct  of  one,  and  the  incapacity,  through 
age,  of  the  other  trustee.  Mr.  Blair,  one  of  the  trustees, 
became  bankrupt,  and  a  supplemental  bill  being  filed,  the  several 
trustees  were  removed,  and  new  trustees  had  been  appointed  under 
the  sanction  of  the  Court,  and  the  estates  conveyed  to  them. 

The  tenant  for  life  died  in  1888,  and  her  eldest  son,  who  was 
entitled  to  the  estate,  subject  to  the  charges,  *now  applied  by 
petition  to  discbarge  the  receiver,  on  the  ground  that  the  trustees 
were  willing  to  act,  and  that  the  expense  of  the  receiver,  which 
amounted  to  140Z.  a  year,  would  be  saved  thereby. 

There  were  charges  amounting  to  10,0002.  on  the  estate,  besides 
the  legacies  given  by  the  will  of  the  testator,  and  debts  to  the 
amount  of  5,000Z.  To  answer  this,  there  were  8,900Z.  Consols  to  the 
credit  of  the  cause,  and  the  estate  produced  2,000Z.  a  year.  No 
report  had  been  made  by  the  Master  of  the  debts  and  legacies.  The 
legatees,  whose  legacies  were  charged  on  the  real  estate,  were 
partieB  to  the  soit. 


1841. 
Jan.  14. 

Roll*  Couff. 

Lord 

Lang  DALE, 

M.K. 

[421] 
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BAINBRI06E  3/r.  Pemherton  and  Mr.  Darnel,  in  support  of  the  petition,  con- 

blaib.  tended  that,  as  responsible  persons,  approved  by  the  Court,  had 
been  appointed  trustees,  and  were  willing  to  act  gratuitously,  there 
was  no  reason  to  continue  the  receiver  at  the  expense  of  the  tenant 
in  tail :  that  the  receiver  had  been  appointed  on  the  application  of 
the  plaintiff  alone,  on  the  ground  of  the  misconduct  of  the  former 
trustees  ;  and  this  ground  having  been  removed,  that  the  necessity 
for  burthening  the  estate  with  the  expense  of  a  receiver  had  ceased. 
The  trustees  would  undertake  to  pay  the  money  into  Court  in  the 
same  way  as  the  receiver  had  done. 

Mr.  S.  Sharpe  for  the  legatees,  who  were  the  only  parties  who 
resisted  the  application.    *     ♦     * 

[  423  ]  Mr.  Pemberton,  in  reply : 

The  legatees  are  parties  to  the  cause,  and  were  present  at  all 
the  proceedings ;  they  are,  therefore,  aware,  of  the  fitness  of  the 
trustees. 

The  Master  of  the  Bolls  : 

There  is  no  doubt,  that  where  a  receiver  is  appointed  under  the 
authority  of  the  Court,  he  is  appointed  for  the  benefit  of  all  parties 
interested  ;  and  therefore  he  will  not  be  discharged  merely  on  the 
application  of  the  party  at  whose  instance  he  was  appointed.  This, 
however,  is  not  a  case  in  which  it  is  proposed  to  deprive  one  party 
of  the  protection  he  has  by  means  of  the  receiver ;  but  what  is 
asked  is,  that  the  trustees  should  occupy  the  place  of  the  receiver, 
and  receive  the  rents  and  profits,  and  apply  them  in  the  same  way 
as  the  receiver  has  been  directed  to  apply  them.  The  only  way  in 
[  •424  ]  *which  the  parties  can  be  prejudiced  is  this,  that  whereas  the 
receiver  had  given  security  for  the  due  performance  of  his  duty, 
the  trustees  would  perform  it  in  the  execution  of  their  trust,  and 
without  giving  such  security.  It  is  said,  that  these  trustees  have 
been  appointed  in  the  absence  of  the  persons  who  now  oppose  this 
application;  the  answer  is,  that  the  latter  were  parties  to  the 
cause,  and  were  served  with  all  the  proceedings ;  the  rejoinder  is, 
'*  we  had  no  occasion  to  look  at  the  character  or  responsibility  of 
the  new  trustees,  because  there  was  a  receiver  in  whom  we  rely." 
What  I  have  to  consider  is,  that  one  party  ought  to  have  proper 
protection,  and  the  other  ought  not  to  be  unnecessarily  charged 
with  the  costs  of  a  receiver :  and  I  think  I  ought  not  to  continue 
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the  receiver,  if  I  am  satisfied  that  he  may  be  discharged  without  Bainbkioge 
injury  to  the  legatees.  The  question  then  comes  to  this,  whether  blaib. 
there  is  sufficient  reliance  to  be  placed  in  the  trustees.  It  would  be 
quite  a  different  case  if  the  receiver  were  discharged,  and  the  owner 
thereby  put  in  possession  ;  that  is  not  the  proposal  here,  it  is  pro- 
posed by  means  of  the  trustees,  to  do  without  expense  that  which  is 
done  by  the  receiver  at  the  expense  of  the  owner  of  the  estate ;  and 
the  only  question  is,  whether  it  can  be  properly  and  satisfactorily 
done.  If  any  objections  were  shown  to  the  trustees,  I  would  not 
grant  the  application.  In  the  absence  of  any  personal  objections 
to  the  trustees,  and  on  the  understanding  that  they  will  perform 
this  duty  gratuitously,  I  am  disposed  to  discharge  the  receiver. 

His  Lordship  discharged  the  receiver,  the  trustees  undertaking, 
without  entering  into  recognizances,  to  receive  and  to  pass  their 
accounts  half  yearly  before  the  Master  in  the  same  way  as  the 
receiver. 


The  ATTOENEY-GENERAL   v.  KERR. 

(3  Beav.  425—427  ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  190;  4  Jur.  406.) 

The  papers  in  the  suit  were  accidentally  burnt  in  the  offices  of  the 
relator's  solicitor,  and  new  office  copies  became  necessary  for  the  hearing 
of  the  cause.  A  decree  was  afterwards  pronounced  against  the  defendant, 
with  costs  as  between  party  and  party :  Held,  that  the  extra  costs 
occasioned  by  this  accident  ought  not  to  be  borne  by  the  defendant. 

Bt  the  decree  (i),  the  costs,  as  between  party  and  party,  were 
ordered  to  be  paid  by  the  defendants.  In  the  taxation  of  the  costs, 
it  appeared  that  during  the  progress  of  the  suit,  the  offices  of  the 
relator's  solicitor,  which  were  situate  in  the  Temple,  had  been 
accidentally  burnt,  together  with  the  papers  in  the  cause,  and  it  had 
therefore  become  necessary  to  have  second  copies  of  the  proceedings 
in  the  cause,  the  charges  for  which  were  disallowed  by  the  Master 
on  taxation,  he  being  of  opinion  that  the  loss  ought  not  to  fall  on 
the  defendant. 

This  was  a  petition  by  way  of  appeal  from  the  Master's  decision, 
and  seeking  to  have  the  cost-s  in  question  allowed. 

J/r.  Pembertan,  in  support  of  the  petition,  contended,  that  as 
the  defendants  had  failed  in  their  defence,  and  were  wrong  from 
the  beginning,  they  ought,  under  the  decree,  to  pay  the  whole  of  the 

(1)  A  note  of  this  decree  will  be  hearing  of  the  case  in  50  E.E.  221,  see 
found  at  the  end  of  the  report  of  the      p.  226.— 0.  A.  S. 


1841. 
JafL  14. 

JRolU  Court. 

Lord 

Lanodale, 

M.R. 

[426] 
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A.-G.  costs,  which  had  been  necessarily  incurred  in  bringing  the  cause  on 
Kbbb.  before  the  Court  for  adjudication:  that  the  papers  having  been 
destroyed  through  no  fault  or  misconduct  of  the  solicitor,  had 
necessarily  been  supplied,  and  that  the  expense,  which  had  been 
occasioned  by  the  resistance  of  the  defendants  to  a  just  demand, 
ought  to  be  boiiie  by  them.  That,  in  a  case  analogous  in  principle, 
the  point  had  been  finally  settled  by  the  practice  of  the  Master^s 
oflSce :  fpr,  generally,  the  fees  of  two  counsel  only  were  allowed, 
but  where,  by  the  advancement  to  the  bench  of  one  of  the  counsel 
who  had  been  retained,  it  became  necessary  to  instruct  a  third,  the 
[  *^2^  ]  three  fees  *were  allowed.  In  that  case,  as  in  the  present,  the 
clients  were  by  accident  deprived  of  the  services  of  one  of  the 
counsel  they  had  retained,  and  the  losing  party  was  held  bound  to 
bear  the  burthen  of  the  accident. 

Mr.  Q.  Turner  and  Mr.  B.  Pari^,  contra  : 

These  are  extra  costs,  which  were  ordered  by  the  decree  to  be 
paid  out  of  the  fund,  and  ought  not  therefore  to  be  charged  against 
the  defendant.  It  is  said  they  are  necessarily  incidental  to  the 
prosecution  of  the  suit,  so  it  might  be  said  if  the  plaintiff  appointed 
a  new  solicitor  ;  but  the  expenses  incurred  in  making  him  acquainted 
with  the  nature  of  the  suit  would  not  fall  on  the  defendants.  If 
this  application  be  granted,  the  decision  must  lead  to  this,  that  a 
person  ordered  to  pay  taxed  costs  is  liable  for  every  accidental  loss, 
as  if  the  papers  were  stolen  ;  besides  this,  the  loss  arises  from 
matter  foreign  to  the  suit,  and  is  not  like  the  case  put  of  counsels' 
fees,  which  are  incidental  to  the  suit :  and  the  parties  might  have 
insured  against  loss  by  fire.  If  a  defendant  is  liable  for  the  loss  by 
tire  of  his  adversary's  papers  while  in  his  solicitor's  oflBces,  he  would 
have  an  interest  in  the  plaintiff's  papers,  and  consequently  a  right 
to  see  to  their  protection,  he  might  then  go  the  solicitor,  and  insist 
on  their  being  properly  taken  care  of.  This  absurdity  of  such  an 
interference,  shows  that  the  party  in  the  hands  of  whose  agent  the 
papers  were  destroyed,  must  bear  the  loss. 

Mr.  Pemhertony  in  reply. 

The  Master  of  the  Bolls  : 

There  are  many  classes  or  degrees  of  costs :  the  late  Clerk  in 

Court,  Mr.  Jackson,  computed  not  less  than  seven.     In  this  case 

[  '427  ]       the  defendants  are  charged  with  *the  costs  of  the  cause  as  between 
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party  and  party,  and  the  question  is,  whether  they  are  to  be  charged  a.-g. 
with  every  expense  necessarily  incurred  in  the  cause,  though  arising  kbrs. 
from  accidental  circumstances  over  which  they  have  no  control, 
and  for  the  loss  of  property  to  which  they  could  afiford  no  protec- 
tion ?  I  am  sorry  to  hear  that  the  case  as  to  counsel  has  ever 
given  rise  to  any  question,  but  I  do  not  think  the  case  analogous.  If 
I  were  to  grant  this  application,  I  must  lay  down  the  rule  that  when 
any  additional  expense  is  necessarily  incurred  by  a  plaintiff  in  the 
^prosecution  of  the  suit,  that  expense  ought  to  be  part  of  the  costs  of 
the  suit  as  between  party  and  party.  I  must  dismiss  this  petition 
with  costs. 


HOLFOED  V.  PHIPPS.  i84i. 

(3  Beav.  434—442  ;  S.  C.  10  L.  J.  Ch.  209.)  Jan^O. 

Where  parties  call  on  trustees  to  part  with  their  estate  on  the  ground  ^^^'  Court. 
that  their  trusts  have  terminated,  they  are  bound  clearly  and  satisfactorily  Lord 

to  show  the  fact  to  the  trustees.  Lanodalb, 

Trustees  of  a  term,  the  trusts  of  which  had  been  put  an  end  to  by  the         -    "  ' 
cestui  que  trust,  held  entitled  to  their  costs  of  a  suit  to  compel  an  assign-         ^ 
ment  of  the  term  to  the  purchaser  of  the  property,  on  the  ground  that  full 
and  accurate  information  had  not  been  tendered  them  before  biU  filed. 

This  bill  was  filed  by  the  purchaser  of  an  estate  against  the 
trustees  of  a  marriage  settlement,  in  whom  was  vested  a  term  of 
ninety-nine  years  to  secure  to  the  wife  upon  the  death  of  her  hus- 
band a  rent  charge  of  400/.  by  way  of  jointure.  The  object  of  the 
bill  was  to  compel  the  trustees  to  surrender  the  term,  and  to  pay 
the  costs  of  the  suit. 

No  evidence  was  entered  into,  and  the  only  question  being  one  of 
costs,  the  defendants  had  the  benefit  of  the  statements  contained  in 
their  answer ;  in  this  situation  of  things  the  facts  appeared  to  be  as 
follows : 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs. 
Crespigny  dated  in  1814,  Mr.  Grespigny  granted  to  his  wife  out  of 
large  real  estates,  a  rent  charge  of  400Z.  for  life,  in  case  she  should 
survive  him,  as  her  jointure  and  in  bar  of  dower,  and  he  demised 
the  estate  to  three  trustees,  Phipps,  Trent,  and  Murray,  for  a  term 
of  ninety-nine  years  on  trusts,  for  securing  the  same.  In  1837, 
Mr.  Crespigny  and  his  eldest  son,  who  had  attained  twenty-one, 
agreed  to  sell  the  estate  to  Major  Holford,  and  the  latter  retained  a 
sum  of  11,480L  on  mortgage  of  the  estate,  as  an  indemnity  against 
the  ^jointure  of  4002.  a  year.     So  far  as  appeared,  the  sale  was       [  *435  i 
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HotiFORD  effected  without  any  communication  whatever  with  the  trustees, 
PHIPP8.  but  on  the  29th  of  January,  1888,  the  draft  of  a  deed  was  sent  to 
the  trustees,  whereby  Mrs.  Crespigny  purported  to  release  her 
jointure  of  400Z.  a  year,  and  whereby  the  trustees  by  her  direction, 
purported,  to  convey  the  term  of  ninety-nine  years,  to  the  intent 
that  it  might  merge.  No  consideration  appeared  on  the  deed  for 
the  release  of  Mrs.  Crespigny's  right. 

On  the  9th  of  February,  1888,  Mr.  and  Mrs.  Crespigny  called 
at  the  office  of  the  solicitor  of  the  defendants,  and  there,  had  an 
interview  with  defendant  Murray,  and  upon  that  occasion  Mrs. 
Crespigny  stated,  that  she  was  willing  to  release  her  jointure, 
provided  the  said  annual  sum  of  400Z.  should  be  properly  secured 
to  her  in  some  other  way,  and  that  her  husband  then  said,  that  the 
annuity  should  be  secured  by  an  investment  of  stock ;  whereupon 
the  defendant  Murray  observed,  that  if  such  stock  should  be  placed 
in  the  names  of  the  trustees  of  the  marriage  settlement,  the  trustees 
would  assign  the  term,  but  Mr.  Crespigny  the  husband,  refused  to 
allow  such  stock  to  be  invested  in  the  names  of  the  trustees  of  the 
marriage  settlement.  On  the  day  following,  the  10th  of  February, 
1888,  Mr.  Murray  returned  the  draft  with  the  following  memorandum 
indorsed  thereon :  "  Having  looked  at  this  draft,  I  must  express 
my  surprise  that  it  was  presented  to  me  without  any  kind  of 
explanation.  With  Captain  Trent,  the  brother  of  the  lady,  I  have 
now  communicated,  and  he  desires  me  to  state  that  he  was  equally 
uninformed  of  the  proposed  surrender  of  Mrs.  Crespigny's  jointure 
of  400Z.  per  annum  ;  he  however  concurs  with  me  in  agreeing  that 
[  •436  ]  if  the  sum  retained  by  Major  Holford,  (viz.  the  sum  of  *ll,480f.)  is 
invested  in  the  funds,  or  on  mortgage  in  the  trustees'  names  for 
protecting  this  jointure,  he  will  consent  to  surrender  the  term,  but 
not  otherwise.   In  this  Captain  Phipps  the  other  trustee  coincides." 

Nothing  was  shown  to  have  taken  place  between  the  parties 
between  this  time,  (the  10th  of  February,  1888),  and  the  8th  of 
November,  when  the  plaintiff's  solicitor  wrote  to  the  trustees  as 
follows :  "  On  the  part  of  Major  Holford,  the  purchaser  of  Mr.  Charles 
Crespigny's  estate  of  Cathedine,  in  the  county  of  Brecon,  as  well 
as  on  that  of  Mr.  and  Mrs.  Charles  Crespigny,  we  are  instructed  to 
apply  to  you  to  know  whether  you  will  assign  the  term  of  ninety-nine 
years  vested  in  you  and  your  co-trustees  for  securing  Mrs.  Crespigny's 
jointure  of  400Z.  Mrs.  Crespigny  by  a  deed  acknowledged  according 
to  the  statute  has  discharged  the  estate  from  the  jointure,  as  she 
has  an  undoubted  right  to  do ;  and  Major  Holford,  having  paid  the 
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whole  consideration  money,  is  entitled  to  have  the  term  assigned      holkobd 

Vm 

to  a  trustee  of  his  nomination.  Mr.  Crespigny  has  amply  secured  puipps. 
Mrs.  Crespigny's  jointure  by  an  investment  of  a  competent  sum  in 
the  public  funds,  and  the  deed  by  which  it  is  secured,  we  are 
willing,  for  your  satisfaction,  but  not  as  a  matter  of  right,  to  produce 
and  show  to  you  before  any  proceedings  are  taken  to  enforce  an 
assignment.  We  have  thought  it  right  to  require  an  explicit 
answer,  whether  or  not  you  will  assign  the  term,  and  should  you 
decline  to  do  so,  for  what  reason." 

No  answer  was  returned  to  this  letter,  and  nothing  more  appeared 
to  have  been  done  until  the  6th  of  February,  1889,  when  Major 
Holford  filed  this  bill  against  the  trustees,  stating  that  Mrs.  Grespigny 
by  deed  duly  acknowledged,  dated  the  10th  of  April,  18S8,  had 
released  her  jointure,  and  that  nevertheless  the  ^trustees  refused  to  [  *437  ] 
exeeate  the  deed  of  assignment,  though  a  provision  had  been  made 
for  the  jointure  by  an  investment  in  the  funds  in  the  names  of 
three  trustees ;  the  bill  prayed  for  a  surrender  of  the  term,  and  that 
the  trustees  might  pay  the  costs  of  the  suit. 

The  deeds  which  were  received  in  evidence  by  admissions  between 
the  parties,  showed  that  the  estates  in  question  had  been  conveyed 
to  the  purchaser  on  the  5th  of  April,  1887,  who  retained  the  sum  of 
11,4802.  on  mortgage,  as  an  indemnity  against  the  rent  charge  until 
it  bad  been  released ;  and  that  by  a  deed  of  the  7th  of  April,  1887, 
the  purchaser  mortgaged  the  property  in  fee  to  secure  the  sum 
retained ;  it  appeared  also  from  a  declaration  of  trust,  that  on  the  6th 
of  April,  1838,  Mr.  Grespigny  had  transferred  the  sum  of  11,428/. 
3|  per  Cents,  to  trustees  for  the  purpose  of  securing  the  400/.  a  year. 

The  defendants  by  their  answer  stated,  that  the  settlement  of 
1814  had  been  made  under  an  order  of  this  Court,  Mrs.  Grespigny 
being  at  the  time  of  her  marriage  a  ward ;  that  no  evidence  of  the 
execution  and  acknowledgment  of  the  deed  of  the  10th  of  April,  1888, 
by  Mrs.  Grespigny  had  been  produced  to  them,  and  that  no 
ingrossment  thereof  had  been  tendered  or  produced  to  them.  They 
submitted  that  they  ought  not  to  have  taken  upon  themselves  to 
determine  whether  Mrs.  Grespigny  had  power  to  release  her  jointure, 
and  that  they  ought  not  to  render  any  assistance  or  voluntarily  to  do 
any  act  to  defeat  the  aforesaid  provision  for  Mrs.  Grespigny.  They 
further  insisted,  that  if  they  were  bound  to  release  the  term  (in 
ease  the  said  Mrs.  Grespigny  had  duly  released  her  jointure),  proper 
evidence  of  such  release  and  of  all  acts  essential  to  make  the  same 
valid  ought  to  have  been  produced  to  them ;  but  that  "^such  evidence       [  *488  ] 
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HoLFOBD     had  not  been  produced,  and  that  no  deed  had  ever  been  tendered  to 
Phipps.      them  for  their  execution,  or  produced  or  shown  to  them. 

Mr.  E,  J.  Lloyd,  for  the  plaintiff : 

Upon  Mrs.  Grespigny  releasing  her  jointure,  the  trustees  possessed 
a  bare  legal  term,  and  had  no  longer  any  trust  to  execute.  They 
were  bound,  therefore,  to  assign  the  term  to  the  purchaser  who 
had  paid  the  whole  of  his  purchase  money ;  they  had  no  right  to 
stipulate  for  terms,  and  insist  that  an  investment  should  be  made 
in  their  own  names  to  secure  the  jointure.  *  *  He  cited  Amjier 
V.  Stannard  (l),  Willis  v.  HUcox  (2). 

Mr.  Pemberton  and  Mr.  Piggott,  contra : 

The  defendants  have  no  interest,  except  to  protect  the  rights  of 
the  married  lady,  for  which  purpose  alone  they  were  appointed  by 
this  Court ;  having  no  interest  it  was  the  duty  of  those  who  called  on 
them  to  take  any  active  step  and  determine  the  trusts,  to  show,  satis- 
[  *iS9  ]  factorily,  that  the  *trustees  would  incur  no  personal  responsibility ; 
and  that  their  cestui  que  trust  had  fairly  and  with  full  knowledge 
given  up  her  rights,  and  that  they  were  satisfactorily  provided  for. 
«  ♦  «  *  * 

The  rule  of  Court  is,  that  trustees  are  entitled  to  their  costs, 
unless  they  act  from  motives  of  obstinacy  and  caprice:  Taylor  v. 
GhniiUe  is).     ♦     ♦     * 

Mr.  Lloyd,  in  reply. 

[  440  ]       The  Mastbb  of  the  Bolls  : 

The  arrangements  for  the  sale  of  this  property  appear  to  have 
been  made  without  any  communication  with  the  trustees,  and  the 
first  intimation  to  them,  so  far  as  appears,  was  the  sending  the 
draft  in  January,  whereby  the  trustees  were  suddenly  called  on  to 
assign  the  term  for  the  purpose  of  its  being  merged,  and  to  divest 
themselves  of  their  legal  power  to  protect  this  jointure.  The  draft 
was  returned  on  the  10th  of  February,  1838,  and  though  the  parties 
proceeded  to  act  on  the  arrangement,  and  got  the  assignment 
executed  by  Mrs.  Grespigny  in  April  following,  yet  I  do  not  find 
that  any  communication  was  made  to  the  trustees  until  November, 
when  they  were  peremptorily  called  on  to  execute  the  assignment. 
No  answer  was  sent,  and  this  bill  was  filed. 

(1)  41  R.  R.  128  (3  My.  &  K  566).  (3)  18  R.  R.  210  (3  Madd.  177). 

[2)  48  R.  R.  69  (4  My.  &  Or.  197). 
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Though  I  consider  that  an  answer  ought  to  have  been  sent  to  Holpobd 
that  letter,  yet  1  think  that  1  never  heard  a  more  unreasonable  phipps. 
demand  than  that  which  is  now  made,  for  the  whole  costs  of  this 
proceeding.  According  to  the  present  constitution  of  our  law, 
a  very  large  proportion  of  the  property  in  this  country  is  vested  in 
trustees ;  and  it  is  too  often  manifest  in  this  Court,  that,  in  dealing 
with  trust  property,  trustees  have  a  very  arduous  and  painful  duty 
to  perform ;  their  greatest  difficulty  ordinarily  seems  to  be  to  say 
''  no  "  to  the  importunities  and  requests  of  their  cestui  que  trusts. 
They  are  subject  to  the  most  hazardous  responsibilities,  and  in 
cases  where  they  have  mistaken  their  duties  and  acted  erroneously, 
and  where  they  have  assisted  or  obstructed  parties  in  the  disposition 
of  the  trust  property,  we  find  they  have  been  made  personally 
liable  for  the  consequences.  It  is  therefore  of  the  utmost  importance 
that  they  should  do  nothing  but  what  is  perfectly  clear  and  free 
from  doubt.  In  the  present  case  the  trustees  had  a  "^duty  to  [  *44i  ] 
perform  in  the  protection  of  this  married  lady ;  and  when  it  was 
alleged  that  this  duty  had  been  put  an  end  to,  they  were  entitled  to 
have  the  facts  clearly  and  satisfactorily  proved  to  them. 

It  seems,  that  between  the  time  when  the  trustees  received  the 
draft  assignment  and  returned  it  with  the  memorandum  stated, 
they  had  had  a  personal  communication  with  their  cestui  que  trust, 
who  said  she  was  willing  to  release  her  jointure,  provided  it  could 
be  properly  secured  in  some  other  way ;  this  communication  took 
place  the  very  day  preceding  that,  on  which  the  memorandum  on 
the  draft  was  written.  The  plaintiff  alleges  by  his  counsel,  that  I 
must  take  this  memorandum  as  a  determination  on  the  part  of  the 
trustees,  that,  unless  their  conditions  were  complied  with,  they 
would  make  no  assignment  of  the  term.  It  does  not,  however, 
appear,  that  they  had  had  any  communication  in  the  interim  with 
their  cestui  que  trust,  and  I  cannot  assume,  that  on  being  properly 
satisfied,  that  that  which  was  alleged  to  have  been  done  had  been 
rightly  performed,  the  trustees  would  have  refused  to  do  what 
is  now  asked.  Nothing  more  occurred  until  the  month  of  November, 
when,  without  taking  the  trouble  of  satisfying  the  defendants  that 
the  trusts  had  been  determined,  the  plaintiff's  solicitor  wrote  the 
letter  of  the  8th  of  November.  No  notice  seems  to  have  been  taken 
of  it,  and  then  this  bill  was  filed.  I  am  of  opinion  that  the  trustees 
were  entitled  to  further  explanation  and  evidence,  which  was  not 
produced  to  them ;  and  that  without  it,  they  were  justified  in 
refraining  from  making  the  assignment.     I  certainly  think  that  an 
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answer  ought  to  have  been  returned  to  the  letter ;  but  the  neglect 
to  do  so,  did  not  relieve  the  plaintiff  from  the  performance  of  his 
duty  of  showing  to  the  trustees  that  there  was  an  end  of  the  trust, 
and  of  producing  to  them  the  deed  effecting  it.  *This  ought  to 
have  b^en  done  before  the  bill  was  filed,  if  the  plaintiff  wished 
to  charge  the  trustees  with  the  costs  of  these  proceedings. 

With  regard  to  the  general  observations  which  have  been  made 
on  trustees  during  the  argument,  and  without  referring  to  these 
defendants,  I  must  observe,  that  in  my  experience  I  have  known 
very  many  cases  in  which  changes  of  trustees  have  been  made, 
solely  for  the  purpose  of  getting  the  trust  property  into  the  hands 
of  trustees  who  were  willing  to  comply  with  requests  which  the  old 
trustees  had  refused  to  accede  to.  Without  imputing  any  such 
intention  in  this  case,  yet  when  I  find  the  husband  and  wife  in  the 
presence  of  the  trustees  disagreeing,  the  trustees  saying  they  will 
be  satisfied,  if  a  proper  investment  to  secure  the  jointure  be  made 
in  their  names,  and  the  husband  declining,  though  he  afterwards 
made  an  investment  in  the  names  of  other  trustees,  I  think  there 
was  good  ground  for  the  defendants  to  insist  on  having  the  matter 
cleared  up  before  they  merged  the  term. 

Thinking,  therefore,  that  the  trustees  were  entitled  to  have  full 
and  accurate  information,  and  the  production  of  the  deed  before 
they  could  be  called  on  to  execute  the  assignment,  and  their  trusts 
now  appearing  to  be  at  an  end,  there  must  be  a  decree  for  the 
assignment  of  the  term,  and  the  plaintiff  must  pay  the  trustees 
their  costs  of  suit. 


1841. 
Jan,  28. 

RolU  Gmrt, 

Lord 

Langdale, 

M.R. 

[443] 


MAYER  V,  TOWNSEND  (1). 

(3  Beav.  443—447  ;  S.  C.  10  L.  J.  Ch.  216 ;  o  Jur.  91.) 

A  testator  directed  his  trustees  **to  raise  5,000Z.  for  his  daughter,'*  and 
to  invest  **  his  said  daughter's  legacy  "  and  pay  the  interest  to  her  for  life, 
for  her  separate  use,  and  not  to  be  under  the  control  of  any  husband, 
with  remainder  to  her  children  absolutely,  and  he  gave  her  the  power 
of  appointing  a  life  interest  to  her  husband.  The  will  contained  no 
ultimate  limitation  of  the  property,  but  charged  the  legacy  on  the  real 
estate  in  case '  of  a  deficiency  of  the  personalty :  Held,  that  subject  to 
the  interests  given  to  the  childi'en,  the  daughter  took  an  absolute 
interest,  and  having  died  unmarried,  that  her  personal  i-epresentatives  were 
entitled  thereto. 

The  testator,  Dr.  Townsend,  by  his  will,  dated  the  7th  of  June, 
1830,  gave  his  residuary  personal  estate  to  trustees,  in  the  first 

(1)  In  re  Merceron'e  Trusts  (1876)  4  Ch.  1).  182,  35  L.  T.  701. 
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place  to  pay  his  debts,  and  subject  thereto,  to  *'  raise  therefrom  the  Mayek 
sam  of  5,0002.  for  his  daughter  Elizabeth  L.  Townsend;  and  when,  townbend. 
and  as  soon  as  he  or  they  might  have  obtained  the  same,  then  upon 
trust  to  place  his  said  daughter's  legacy  at  interest  on  Government 
or  real  security,  and  to  pay  and  apply  the  dividends  to  arise 
thereby,  onto  his  said  daughter  for  and  during  the  term  of  her 
natural  life,  to  and  for  her  sole  and  separate  use  and  benefit;"  and 
he  declared  the  same  should  not  be  liable  to  the  debts,  controul, 
or  engagements  of  any  husband  with  whom  she  might  marry ; 
"  and  from  and  immediately  after  the  decease  of  his  said  daughter, 
(subject  nevertheless  to  the  proviso  thereinafter  contained,)  he  gave 
and  bequeathed  the  legacy  so  therein-before  given  to  her  by  him, 
to  be  equally  divided  between  her  children  lawfully  begotten,  share 
and  share  alike ;  but  if  there  should  be  only  one  such  child,  then 
the  whole  to  such  one  child,  his  executors  or  administrators. 
Provided  always,  and  it  was  his  will  and  meaning,  and  he  did 
thereby  declare,  that  it  should  and  might  be  lawful  for  his  said 
daughter,  provided  she  might  marry,  to  direct,  appoint,  and  require 
by  any  will  or  deed,  under  her  hand,  his  said  trustees,  and  the 
survivor,  Ac,  to  pay  the  interest  of  the  said  sum  of  5,000Z.  so 
given  by  him,  to  her  husband,  for  and  during  the  term  of  his 
natural  *life,  in  case  he  might  outlive  her;"  and  in  case  his  [ 'i^^  ] 
personal  estate  should  not  be  adequate  to  raise  ''the  legacy" 
bequeathed  to  his  daughter,  then  he  charged  it  on  certain  real  estates. 

The  testator  and  his  wife  had  a  power  of  appointment  over  a 
sum  of  2,000Z.  for  his  younger  children  charged  on  another  estate. 
On  the  7th  of  June,  1830,  they  appointed  1,950Z.,  part  of  it,  to 
trustees,  upon  trust  to  invest  and  pay  it  to  his  daughter  Elizabeth 
L.  Townsend  for  life  for  her  separate  use,  with  remainder  to  her 
children,  with  power  for  her  to  give  her  husband  a  life  interest  in 
the  fund,  ''  and  subject  thereto,  upon  trust  for  the  said  Elizabeth 
L.  Townsend,  her  executors,  administrators,  and  assigns." 

By  a  codicil  of  even  date,  after  referring  to  the  deed  of  appoint- 
ment, the  testator  declared,  that  the  sum  of  1,9502.  should  be 
considered  as  part  of  the  legacy  given  to  her  by  his  will,  and  he 
charged  the  residue  on  certain  hereditaments  which  he  had  devised 
to  the  defendant  William  Townsend. 

The  testator  died  in  1830,  and  his  personal  estate  proved 
insufficient  for  the  payment  of  his  debts  and  legacies.  His  daughter 
died  in  1838  without  ever  having  been  married.  The  plaintiflf,  who 
was  her  executor,  filed  this  bill  to  have  the  3,0502.,  the  residue 
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Mater      of  the  5,000Z.  after  dedacting  the  1,950Z.  raised  out  of  the  real 
ToWsEND.    estates  charged  therewith. 

Mr,  Tinney,  Mr.  Pemberton,   and   Mr,   K.   Parker,   for   the 
plaintiff: 

The  gift  was  absolute  to  the  daughter  in  the  first  instance,  but 
[  •446  ]  the  testator  afterwards  subjected  that  interest  *to  certain  limitations 
to  her  children,  and  to  a  power  in  favour  of  her  husband ;  the  absolute 
gift,  therefore,  remained  in  her,  subject  to  the  qualification  introduced 
in  favour  of  the  husband  and  children  which  failed ;  the  daughter 
therefore  took  an  absolute  interest,  and  the  plaintiff,  as  representing 
her,  is  now  entitled.  The  expressions,  ** my  said  daughter's  legacy," 
"the  legacy  given  to  her,"  "the  legacy  bequeathed  to  my  daughter," 
show  clearly  that  the  testator  intended  to  give  it  her  absolutely, 
and  the  ultimate  trust  in  the  deed  of  the  1,950Z.,  to  her  executors, 
administrators,  and  assigns,  fortifies  that  conclusion. 

Mr.  G,  Tnnier  and  Mr,  Pan^,  contra,  for  the  defendant  out  of 
whose  estate  it  was  sought  to  raise  the  charge,  contended,  that  the 
daughter  did  not  take  an  absolute  interest  in  the  S,050Z.  The 
trustees  were  directed  to  raise  the  5,000Z.,  but  as  to  her  for  the 
limited  interest  afterwards  specified,  namely,  for  life  only,  and  then 
for  the  other  purposes  stated ;  these  having  all  failed,  and  there 
being  no  ultimate  trust,  the  charge  sunk  for  the  benefit  of  those 
entitled  to  the  estate  out  of  which  it  was  to  be  raised  (i).  [They 
also  cited  Hewitt  v.  Wright  (2).] 
[  446  ]  The  deed  in  no  way  strengthens  the  construction  contended  for 

by  the  plaintiff,  for  it  shows  that  when  the  testator  intended  to 
give  an  absolute  interest  to  his  daughter  in  default  of  children, 
he  accurately  expresses  it.  The  husband,  also,  is  to  have  no 
controul  over  the  property,  but  he  might  obtain  it,  contrary  to  the 
will  of  the  testator,  if  the  wife  were  held  to  take  an  absolute 
interest,  and  died  without  children,  leaving  a  husband  surviving. 

Mr.  WiUcock  for  a  trustee. 

The  Master  of  the  Rolls: 

In  one  sense  this  was  not  an  absolute  gift  to  the  daughter,  for 
it  is  made  subject  to  certain  restrictions  and  contingencies  which 
her  father  had  in  contemplation.     The  testator  first  directs  tlie 

(1)  See    Cooke    v.     The    Stationers'      262). 
Company,  41   K.  K.  67  (3  My.  &  K.  (2)  1  Br.  C.  C.  86. 
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trostees  "to  raise  the  sum  of  5,000Z.  for  his  daughter  Elizabeth." 
If  he  had  ended  there,  she  would,  without  any  question  whatever, 
have  been  entitled  to  the  legacy  absolutely ;  he  then  directs,  that 
when  the  trustees  should  have  obtained  the  same,  they  should 
invest  it,  and  then  he  imposes  certain  restrictions;  and  first  the 
trustees  are  to  apply  the  dividends  unto  the  daughter  for  her 
separate  use  for  life.  Suppose  the  will  had  ended  here,  I  apprehend 
the  daughter,  being  unmarried  at  her  father's  death,  would  have 
been  entitled  to  have  taken  the  5,000{.  absolutely,  notwithstanding 
the  gift  was  to  her  separate  use,  and  notwithstanding  the 
decision  of  Sir  John  Leach  to  the  contrary,  which  has  been 
since  overruled  (i).  After  the  decease  of  the  daughter,  there  is 
a  limitation  to  her  children;  by  this  contingency,  she  might  be 
deprived  of  her  absolute  interest,  and  it  might  go  to  her  children ; 
there  follows  a  power  under  which  she  might  further  diminish  her 
interest,  by  giving  a  life  estate  to  any  husband.  It  is  said,  that 
it  could  not  be  intended  that  she  should  take  an  absolute  interest, 
because,  *if  there  were  no  children,  a  husband  surviving  her,  might 
take  the  property  absolutely;  I  apprehend  there  would  be  a  great 
deal  to  say  on  that  point ;  but  it  does  not  arise ;  the  question  is, 
whether  the  legacy  given  absolutely  by  the  first  clause,  is  to  be 
subject  to  any  other  contingencies  or  limitations  beyond  those 
expressed ;  and  without  looking  to  the  deed,  (which  would  confirm 
my  opinion),  it  appears  to  me  that  the  qualifications  and  restric- 
tions ought  not  to  be  extended  beyond  those  expressed.  None 
of  these  having  taken  effect,  the  absolute  interest  remained  in  the 
daughter,  and  the  plaintiff  is  entitled  to  have  the  amount  raised. 


Mateu 
f. 

TOWNSBND. 


[  •^47  ] 


RADBURN  V.  JERVIS. 

(3  Beav.  450-462.) 

A  testator,  in  hig  lifetuno,  by  bond  secured  to  H.  C.  C.  un  annuity  of 
300/.  for  life,  payable  on  the  usual  quarter  days,  &c. ;  and  by  his  will  he 
confirmed  it,  and  bequeathed  a  further  annuity  of  200/.,  payable  in  the 
same  manner,  it  being  his  intention  that  she  should  receive  an  annuity 
of  500/.  instead  of  300/.  By  a  codicil,  the  testator  directed  his  trustees  to 
raise  500/.  a  year,  and  pay  the  same  to  H.  C.  C.  during  her  life,  by  quai-terly 
payments :  Held,  that  the  second  annuity  was  cumulative. 

A  testator  appointed  A.  B.  and  C.  D.  trustees  and  executors  of  his  will. 
By  a  codicil,  he  bequeathed  to  each  of  the  trustees  named  in  his  will  the 
sum  of  5,000/.,  on  condition  that  he  accepted  the  tnists  thereof.  By  a  subse- 
quent codicil,  he  revoked  all  that  part  of  his  will  which  related  to  C.  D., 

(1)  WoodmesUm  v.  Wcdker,  2  Buss.  &  My.  197. 


1840. 

Nov,  2.S,  2«;. 

1841. 

Feb.  22. 

RolU  Court. 

Lord 

Langdale, 

M.R. 

[450] 
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IUdburn  And  requested  E.  F.   "  to  undertake  and  fulfil  the  same  purposes   and 

r.  intentions,  and  on  the  same  conditions,  for  the  effecting  of  which  he  had 

Jeuvis.  appointed  the  said  C  D.     By  a  subsequent  codicil  he  revoked  the  appoint- 

ment of  A.  B.  and  C.  D.  as  trustees  and  executors,  and  all  legacies  to  them, 
and  he  nominated  E.  F.  executor  and  trustee  thereof :  Held,  that  E.  F. 
was  entitled  to  the  legacy  of  5,000/. 

A  testator  devised  a  portion  of  his  real  estate  to  trustees  for  sale,  and 
directed  them  to  apply  the  proceeds  and  his  personal  estate  in  payment  of 
the  legacies  and  annuities  thereby  bequeathed;  and  in  case  the  same 
should  be  insufficient,  he  charged  all  his  real  estate  with  the  payment 
thereof.  By  several  unattested  codicils,  he  gave  further  legacies  and 
annuities,  and  subsequently  he  executed  a  duly  attested  codicil,  whereby 
he  varied  the  appointment  of  trustees  and  executors :  Ueld,  that  the  legacies 
and  annuities  bequeathed  by  the  unattested  codicils  were  not  charged  on 
the  real  estate. 

A  perpetual  annuity  was  granted  by  King  Charles  the  Second  to  A.  and 
his  heirs  payable  out  of  the  coal  duties :  Held,  that  though  descendible  to 
the  heirs,  it  was  personal  and  not  real  estate. 

Several  qaestions  arose  in  this  caase  upon  the  will  and  thirteen 
codicils  of  Sir  Thomas  Clarges,  Bart.,  which,  so  far  as  they  are 
material,  were  as  follows : 

By  his  will,  duly  attested  and  dated  the  18th  day  of  August, 
1821,  the  testator  expressed  himself  as  follows :  **  I  give  and  devise 
unto  and  to  the  use  of  Henry  Brooksbank,  of  Pall  Mall,  Middlesex, 
banker,  and  Jonathan  Moore,  of  Gray's  Inn,  Middlesex,  gentleman, 
their  heirs,  executors,  and  administrators,  according  to  the  natures 
and  qualities  thereof  respectively,  my  manors  and  estates  of  Sutton- 
upon-Derwent,  in  the  county  of  York,  and  of  Norton,  Disney,  and 
[  •451  ]  Bitchfield,  in  the  county  of  Lincoln,  *the  freehold  annuity  of  500Z, 
per  annum,  secured  to  me  and  my  heirs  under  a  grant  from  King 
Charles  IL,  my  moiety  of  the  theatre  at  Brighthelmstone,  in  the 
county  of  Sussex,  and  all  and  singular  other  my  lands,  tenements, 
goods,  chattels,  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever,  upon  trust  as  to  the  said  manors  and  estates  of 
Sutton -upon-Derwent  and  at  Norton  and  Disney,  and  their 
appurtenances : "  (the  testator  then  declared  the  trusts  of  this 
property  and  some  leaseholds  in  favour  of  certain  families  therein 
named,  and  then  continued:)  '*As  to  my  estate  of  Bitchfield, 
I  direct  the  same  to  be  sold  and  converted  into  money;  and  hereby 
authorise  my  said  trustees,  or  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  to  give  receipts  for  the  purchase-money  upon 
such  sale,  and  declare  that  their  or  his  receipt  shall  discharge  any 
purchaser  from  all  liability  in  case  of  non-application  or  mis- 
application thereof.  And  as  well  as  to  the  money  to  be  produced 
from  such  sale  as  also  to  the  residue  of  my  estate  and  effects 
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whatsoever  and  wheresoever  not  hereinbefore  specifically  devised     radbubn 

or  bequeathed,  in  trust,  thereout,  to  pay  all  my  just  debts,  the       jbbvis. 

expenses  of  my  funeral,  and  of  proving  this  my  will,  and  the 

legacies  and  annuities  hereby  bequeathed;  and  in  case  the  same 

shall  be  insufficient  for  that  purpose,  then  I  charge  all  my  real 

estate  with  the  payment  of  the  same  respectively,  and  subject 

thereto,   for  the  said   Sir  Dudley   Saint  Leger   Hill,   his  heirs, 

executors,  administrators,  and  assigns,  for  his  a^d  their  own  use 

and  benefit."      He  then  gave  the  trustees  certain  powers,  and 

directed  that  the  said  Jonathan  Moore  should  be  allowed  to  act 

as  the  solicitor  or  attorney  in  the  management  of  the  trusts  thereby 

created,  so  long  as  he  should  continue  a  trustee  under  the  said 

will,  and  should  also  act  as  receiver  for  the  same  ;  and  he  gave  to 

his  trustees  a  power  of  sale  and  exchange  over  his  real  estates,  and 

proceeded :  **'  And  I  hereby  confirm  three  several  bonds,  by  one       [  *452  ] 

of  which  I  have  secured  one  annuity  of  800Z.  to  Harriet  Catherine 

Cock,  of  Brighthelmstone  aforesaid,  spinster,  during  her  life,  in 

the  event  of  her  surviving  me  ;  by  the  second  of  which,  an  annuity 

of  the  like  amount  is  secured  to  Sarah  Cock  of  Bellevue  Cottage 

East,  in  Brighthelmstone  aforesaid,  during  her  life,  in  the  event 

of  her  surviving  me  and  the  said  Harriet  Catherine  Cock ;  and  the 

third  of  which  bonds  secures  an  annuity  of  the  same  amount  to 

William  Cock  of  Brighthelmstone  aforesaid.  Esquire,  for  his  life, 

in  the  event  of  his  surviving  me,  the  said  Harriet  Catherine  Cock, 

and  the  said  Sarah  Cock ;  and,  in  addition  to  the  300^  so  secured 

to  the  said  Harriet  Catherine  Cock,  I  give  and  bequeath  to  her  the 

further  annuity  or  yearly  sum  of  200/.,  to  become  due  and  be 

payable  at  the  same  days  and  in  the  same  proportions,  and  in 

every  respect  in  the  same  manner,  as  in  the  said  bond  by  which 

the  said  annuity  of  8002.  is  secured  to  her,  it  being  my  intention 

that  the  said  Harriet  Catherine  Cock  shall  receive  a  full  annuity 

of  500/.,  to  be  payable  and  be  considered,  in  every  respect,  as  if 

that  sum  had  been  originally  mentioned  in  the  said  bond,  instead 

of  the  said  sum  of  800Z."    The  testator  appointed  Henry  Brooksbank 

and  Jonathan  Moore  executors  of  his  will. 

The  testator  afterwards  made  thirteen  codicils  to  his  will,  two 
only  of  which,  viz.  the  first  and  eleventh,  were  attested  by  three 
witnesses. 

By  the  first  he  merely  altered  the  specific  devise. 

The  third,  so  far  as  affected  the  question,  was  as  follows :  ''I 
direct  the  trustees  named  in  my  will  to  raise  the  annual  sum  of 
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Radburn  500{.,  and  to  pay  the  same  unto  Harriet  Catherine  Cock  during 
Jebvis.  li®r  life  by  quarterly  *paymentB."  "  I  give  likewise  and  bequeath 
[  *453  ]  to  each  of  the  trustees  named  in  my  will  the  sum  of  5,000Z,,  on 
condition  that  he  accepts  the  trusts  thereof ;  also  to  Mr.  Jonathan 
Moore  of  Gray's  Inn,  in  consideration  of  the  friendly  regard  and 
zeal  he  has  for  many  years  shown  in  my  concerns,  2,000Z.  January 
26th,  1825." 

The  sixth  was  as  follows :  "  In  consideration  of  the  very  kind  and 
liberal  attention  Henry  Brooksbank,  Esquire,  has  hitherto  con- 
stantly displayed  in  my  concerns,  I  bequeath  to  him  the  sum  of 
5,000{. ;  and  I  declare  that  this  sum,  and  also  the  sum  of  2,000^. 
to  Mr.  Jonathan  Moore,  are  in  addition  to  the  sums  given  to  them 
as  trustees  to  my  will." 

The  ninth  was  as  follows :  ''  I  hereby  revoke  and  annul  all  that 
part  of  my  last  will  and  testament  which  relates  to  Mr.  Jonathan 
Moore,  and  I  hereby  request  Mr.  Jonathan  Brundrett,  of  the 
Temple,  London,  to  undertake  and  fulfil  the  same  purposes  and 
intentions  and  on  the  same  conditions,  for  the  effecting  of  which  I 
had  appointed  the  said  Mr.  Jonathan  Moore.     June  22nd,  1826." 

The  eleventh,  which  was  duly  attested  by  three  witnesses,  was  as 
follows:  ''This  is  a  further  codicil  to  the  last  will  and  testament  of 
me  Sir  Thomas  Clarges,  Bart.,  made  this  10th  day  of  April,  1828. 
I  hereby  do  revoke  the  appointment  of  Mr.  H.  Brooksbank  and 
Jonathan  Moore  as  executors  and  trustees  of  my  will ;  and  do  also 
revoke  all  and  every  legacy  and  bequest  whatsoever  to  them  given 
and  bequeathed  either  by  my  last  will  or  any  codicil  thereto,  or  any 
previous  will  or  codicil  thereto  ;  and  I  hereby  nominate,  constitute, 
and  appoint  Jonathan  Brundrett,  Esquire,  of  the  Inner  Temple, 
gentleman,  executor  and  trustee  of  my  will." 
[  454  ]  By  his  codicils  he  had  given  several  annuities  and  pecuniary 

legacies. 

The  testator  died  in  February,  1884,  and  his  will  was  proved  by 
Jonathan  Brundrett  alone.  • 

With  respect  to  the  annuity  of  300i.  to  Harriett  Catherine  Cock, 
it  is  necessary  to  state,  that  the  testator  had,  in  his  lifetime, 
executed  a  bond  whereby  he  secured  to  her  an  annuity  of  300Z., 
to  be  paid  to  her  during  her  life,  by  quarterly  payments,  on  the 
usual  quarter  days,  and  a  proportionate  part  to  be  paid  up  to  the 
time  of  her  death  ;  with  a  provision  that  she  was  not  to  alienate 
or  encumber  the  annuity,  and  that  the  same  was  to  be  settled,  on 
her  marriage. 
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It  should  be  also  stated,  with  reference  to  the  freehold  annuity  Radburn 
of  5001.  a  year,  mentioned  in  the  testator's  will,  that  by  letters  jbrvis. 
patent  dated  the  26th  of  November,  in  the  thirteenth  year  of  the 
reign  of  King  Charles  II.,  his  Majesty,  in  consideration  of  the  signal 
services  done  and  performed  for  and  in  his  restoration  by  Sir 
Thomas  Clarges,  Knight,  who  was,  by  many  hazards,  eminently 
and  opportunely  instrumental  therein,  granted  ''unto  Sir  Thomas 
Clarges,  his  heirs  and  assigns  for  ever,  one  annuity  or  yearly 
pension  of  600L"  out  of  the  duty  or  composition  of  12d.  in  the 
chaldron  for  coal. 

The  several  questions  which  arose  under  these  circumstances 
were: 

First.  Whether  the  annuity  of  600Z.  bequeathed  by  the  third 
codicil  to  Harriett  Catherine  Cock  was  in  addition  to  or  in  sub- 
stitution for  the  legacy  of  5001.  which  the  testator,  by  his  will, 
gave  her  in  lieu  of  the  annuity  of  *900l.  secured  by  his  bond.    As       [  *455  ] 
to  this  question  Hurat  v.  Beach  (i),  Fraser  v.  Byng  (2)  were  cited. 

Secondly.  Whether,  under  the  fifth,  eleventh,  and  twelfth 
codicils,  Jonathan  Brundrett  was  entitled  to  a  legacy  of  6,000Z. 
On  this  point  Barber  v.  Barber  (3)  was  referred  to. 

Thirdly.  Whether  the  legacies  given  by  the  unattested  codicils 
were  charged  by  the  will  on  the  real  estate ;  and,  if  not,  whether 
they  were  so  charged  by  the  thirteenth  codicil,  which  was  duly 
attested  :  [Utter ton  v.  Rabins  (4),  Gordon  v.  Lord  Reay  (5),  Crosbie 
V.  Macdoual(6),  Barnes  v.  Crowe  (7),  Warren  v.  Davics  (8),  Smart  v. 
Prujean  (9),  and  other  cases  were  cited.] 

Fourthly.  Whether  the  real  estate  specifically  devised  should 
not  be  exonerated  out  of  the  general  personal  estate  and  the  estates 
not  specifically  devised. 

And  fifthly.  Whether  the  perpetual  annuity  of  600Z.  a  year,       [  ^56  ] 
which  in  the  will  was  called  a  freehold  annuity,  was  to  be  con- 
sidered  as  real  or  personal  estate.     On  this  point  The  Earl  of 
Stafford  v.  Buckley  (lO)  and  Aubin  v.  Daly  (ii)  were  cited. 

Mr.  Treslove  and  Mr.  Willeock,  for  the  plaintiff  Richard  G.  Hare. 

Mr.  Kindersley  and  Mr.  Bacon,  for  the  heir-at-law. 

(1)  21  B.  R:  304  (o  Madd.  351).  (7)  2  R.  R.  154  (1  Ves.  Jr.  486). 

(2)  32  B.  B.  IM  (1  Ruaa  &  My.  90).  (8)  39  R.  R.  133  (2  My.  &  K.  49). 

(3)  45  B.  B.  349;;(3  My.&  Cr.  688).  (9)  5  R.  R.  395  (6  Ves.  560). 

(4)  40  B.  B.  326  (1  Ad.  k  El.  423).  (10)  2  Ves.  Sen.  171. 

(5)  35  B.  B.  160  (olSim.  274).  (11)  22  B.  R.  623  (4  B.  &  Aid.  59). 

(6)  4  B.  B.  301  (4  Ves.  610). 
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RADBUBN  Mr.  Pemherton  and  Mr,  D.  James,  for  Jonathan  Brundrett. 

V. 

jBRvia  jj^^  James  Russell  and  Mr.  Prendergast,  for  H.  C.  Cock. 

Mr.  Tinney  and  Mr.  James  CampheU,  for  devisees. 
And  Mr.  K.  Parker  and  Mr.  Rogers,  for  other  parties. 
1841.        The  Master  of  the  Bolls  : 

Feh.  22. 

This  caase  came  on  to  be  heard  on  exceptions  to  the  Master's 

report,  and  for  farther  directions. 

The  testator  Sir  Thomas  Clarges  had  made  a  will  which  was  duly 
executed  and  attested,  and  thirteen  codicils,  of  which  two  only  were 
daly  executed  and  attested.  The  decree  established  the  will  and 
the  two  attested  codicils,  and  directed  various  accounts  to  be  taken. 
The  Master  made  his  report  on  the  28th  of  February,  1840,  and  to 
this  report  two  exceptions  have  been  taken. 

The  first  relates  to  an  annuity  of  500Z.  which   was  given  to 

[  MS?  ]       Harriett  Catherine  Cock  by  the  fifth  codicil,  *and  which  the  Master 

has  found  her  to  be  entitled  to,  in  addition  to  an  annuity  directed  to 

be  paid  to  her  by  the  will.     The  exception  insists  that  the  Master 

ought  not  so  to  have  found. 

It  appears,  that  the  testator  had  in  his  lifetime  executed  a  bond, 
whereby  he  secured  to  Harriett  Catherine  Cock  an  annuity  of  300Z. 
to  be  paid  to  her  during  her  life,  by  quarterly  payments  on  the 
usual  quarter  days,  and  a  proportionate  part  to  be  paid  up  to  the 
time  of  her  death,  with  a  provision  that  she  was  not  to  alienate  or 
encumber  the  annuity  ;  and  that  the  same  was  to  be  settled  on  her 
marriage.  By  the  will  he  confirms  this  annuity,  and  gives  to  the 
annuitant  a  further  yearly  sum  of  200Z.,  to  become  due  and  payable 
at  the  same  days  and  in  the  same  proportions,  and  in  every  respect 
in  the  same  manner  as  in  the  bond  by  which  the  300/.  was  secured 
to  her  ;  it  being  the  testator's  intention  that  she  should  receive  an 
annuity  of  500/.,  instead  of  an  annuity  of  800Z.  By  the  fifth  codicil, 
without  taking  any  notice  of  the  bond  or  of  the  direction  in  the  will, 
the  testator  expresses  himself  thus :  *'  I  direct  the  trustees  named 
in  my  will  to  raise  the  annual  sum  of  500/.,  and  pay  the  same  to 
Harriett  Catherine  Cock  during  her  life  by  quarterly  payments ; " 
and  under  these  circumstances  I  concur  in  the  finding  of  the 
Master.  Whatever  we  may  conjecture  as  to  the  testator's  intention, 
and  however  improbable  it  may  seem,  that  he  intended  to  double 
the  annuity,  yet,  having  regard  to  the  modified  interest  in  the 
annuity  secured  by  the  bond  and  confirmed  and  increased  by  the 
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will,  and  to  the  mode  in  which  the  annuity  of  500/.  is  given  by  the     Uadbuhn 
codicil,  and  the  rules  adopted  by  this  Court,  for  the  purpose  of      jebvis. 
determining,  whether  gifts   by  successive  instruments  are  to  be 
deemed  substitutionary  or  accumulative,  it  appears  to  me,  that  the 
gift  by  this  codicil  must  be  taken  to  be  additional.     The  principal 
argument  for  the  exception  was  founded  *on  the  expression,  '*  the       [  *^o8  ] 
annual  sum  of  500Z.,"  which  it  was  said  must  refer  to  the  annuity 
of  500/.,  the  payment  of  which  was  directed  by  the  wUl ;  and  the 
testator  may  have  so  intended  it,  but  if  he  did,  I  thmk  that  he  has 
not  expressed  himself  with  sufficient  distinctness ;  and  it  does  not 
appear  to  me  that  the  words  are  necessarily  to  be  taken  as 
referential  to  the  annuity  of  500Z.,  the  amount  of  the  annuity 
secured  by  the  bond,  and  confirmed  and  increased  by  the  will ;  I 
must  therefore  overrule  this  exception. 

The  second  exception  relates  to  a  legacy  of  5,000!.,  to  which  the 
Master  had  found  Mr.  Brundrett  to  be  entitled,  and  which  the 
exception  insists  he  ought  not  to  have  done. 

Henry  Brooksbank  and  Jonathan  Moore  were  the  trustees 
appointed  by  the  will.  The  testator  directed  that  Mr.  Moore 
might  act  as  solicitor  and  receiver,  in  the  management  of  the 
trust,  bat  by  the  will  no  legacy  was  given. 

By  the  fifth  codicil,  which  was  not  attested,  he  gave  and 
bequeathed  to  each  of  the  trustees  named  in  his  will,  that  is,  to 
Mr.  Brooksbank  and  Mr.  Moore,  the  sum  of  5,000Z.  on  condition 
that  he  accepted  the  trust  thereof,  and  he  gave  to  Mr.  Moore,  in 
consideration  of  friendly  regard  and  zeal,  2,000Z. 

By  the  eighth  codicil,  in  consideration  of  the  kind  and  liberal 
attention  Mr.  Brooksbank  had  displayed,  he  bequeathed  to  him  the 
sum  of  5,000Z. ;  and  he  declared  that  sum,  and  also  the  sum  of 
2,000Z.  to  Mr.  Moore,  were  in  addition  to  the  sums  given  to  them 
as  trustees. 

By  the  eleventh  codicil,  he  revoked  all  that  part  of  his  will  which 
related  to  Mr.  Moore,  and  requested  Mr.  *  Jonathan  Brundrett  to       [  ♦469  ] 
undertake  and  fulfil  the  same  purposes  and  intentions,  and  on  the 
same   conditions   for   the   effecting  of  which,  he  had  appointed 
Jonathan  Moore. 

The  word  "  conditions"  is  not  accurately  employed  in  this  codicil, 
but  the  intention  of  the  testator  does  not  appear  to  me  to  be 
doubtful.  He  requested  Mr.  Brundrett  to  undertake  the  purposes 
and  intentions ;  that  is,  to  perform  the  trusts,  for  the  performance 
of  which  Mr.  Moore  had  been  appointed,  and  on  the  same  conditions. 
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Radburn  Now  what  was  the  situation,  what  were  the  circumstances,  or 
Jbrvis.  what  was  the  condition  in  which  Mr.  Moore  stood  with  respect 
to  the  trust  ?  By  the  will,  he  was  allowed  to  act  as  solicitor  in  the 
management  of  the  trusts,  and  by  the  fifth  codicil  he  was  to  have  a 
legacy  of  5,000Z.  on  condition  that  he  accepted  the  trust ;  and  I  am 
of  opinion  that  the  testator,  by  the  eleventh  codicil,  intended  to 
place  Mr.  Brundrett  in  the  like  position,  and  that  a  gift  of  the  legacy 
must  be  implied.  I  therefore  think  that  the  second  exception  must 
also  be  overruled. 

The  Master's  report  being  confirmed,  a  question  is  raised  on  the 
constraction  of  the  will,  whether  the  legacies  given  by  unattested 
codicils,  are  within  the  words  of  the  will,  charging  the  real  estates 
with  the  payment  of  the  legacies ;  and  if  not,  whether  they  or  any 
of  them  are  charged  on  the  real  estates  by  the  thirteenth  and  last 
codicil,  which  was  duly  attested. 

The  testator  declares  the  trusts  of  his  residuary  real,  and  personal 
estate  in  these  words,  **  In  trust  thereout  to  pay  all  my  just  debts, 
the  expenses  of  my  funeral,  and  of  proving  this  my  will,  and  the 
legacies  and  annuities  hereby  bequeathed ;  and  in  case  the  same 
[  *460  ]  shall  be  insufficient  *for  that  purpose,  then  I  charge  all  my  real 
estate  with  the  payment  of  the  same  respectively : "  that  is,  with 
the  payment  of  the  debts  and  expenses,  and  of  the  legacies  and 
annuities  hereby  bequeathed ;  and  I  am  of  opinion  that  these  words 
do  not  create  a  general  charge  of  all  legacies,  but  only  of  such 
legacies  as  are  given  by  the  will.  The  object  of  the  last  codicil, 
which  was  duly  executed  and  attested,  was  to  revoke  the  appoint- 
ment of  trustees  and  executors  named  in  the  will,  and  the  bequests 
given  to  these  trustees,  and  to  appoint  Mr.  Brundrett  to  be  executor 
and  trustee ;  and  though,  in  effect,  it  operated  as  a  republication 
of  the  will  and  former  codicils,  and  might  have  extended  any  prior 
general  devise  to  lands  subsequently  acquired  before  the  date  of  the 
last  codicil,  and  have  subjected  such  subsequently  acquired  lands 
to  a  general  charge  contained  in  the  will,  yet,  considering  it  as  a 
republication  of  the  will,  and  all  the  preceding  codicils,  I  do  not 
think  that  the  effect  is  to  charge  on  the  land  legacies,  which  by 
those  codicils  were  not  so  charged ;  and  Harriett  Catherine  Cock 
being  entitled  to  her  second  annuity,  and  Mr.  Brundrett  being 
intitled  to  his  legacy  under  a  codicil  which  was  not  duly  attested, 
and  there  being  no  general  charge  of  legacies,  I  think  that  this 
annuity  and  this  legacy,  and  the  other  legacies  given  by  the  codicils 
are  not  charged  on  the  land. 
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The  next  question  raised  is,  whether  in  the  application  of  the  Radbubn 
assets  in  payment  of  the  charges,  the  real  estates  specifically  devised  jkrVis. 
should  not  be  exonerated  out  of  the  general  personal  estate,  and 
the  estates  not  specifically  devised.  The  testator  has  directed  his 
estate  called  Bitchfield  to  be  sold ;  and  has  directed  the  money  to 
arise  from  the  sale  thereof,  and  all  the  residue  of  his  estate  and 
effects  not  specifically  devised  and  bequeathed,  to  be  held,  in  trust 
thereout  to  pay  all  *debts  and  expenses,  and  the  legacies  given  by  [  *46i  ] 
his  wiU  ;  and  the  deficiency  is  charged  on  all  his  real  estate.  The 
Bitchfield  estate,  and  the  general  residuary  estate,  real  and  personal, 
are  therefore  to  be  applied  in  payment  of  these  charges  ;  and  if  it 
shall  appear  that  there  is  a  deficiency,  and  it  is  necessary  to  resort 
for  payment  of  the  debts  to  the  general  charge  effecting  the  real 
estates  specifically  devised,  it  will,  at  the  proper  time,  be  necessary 
to  consider,  whether  (to  the  extent  to  which,  the  general  personal 
estate  applicable  to  the  payment  of  legacies  not  charged  on  land, 
has  been  exhausted  by  the  creditors,}  the  pecuniary  legatees  may 
be  entitled  to  resort  to  the  estates  specifically  devised ;  but  in  the 
present  state  of  the  cause,  the  question  which  may  arise  out  of  that 
state  of  things  seems  scarcely  ripe  for  decision. 

The  next  question  was,  whether  the  annuity  of  500Z.,  which  in 
the  will  is  called  a  freehold  annuity,  and  is  thereby  specifically  given, 
is  to  be  considered  as  real  or  personal;  and  upon  the  authority  of  the 
cases  which  were  cited  in  the  argument,  viz..  The  Earl  of  Stafford  v. 
Buckley  (i)  and  Avinn  v.  Daly  (2),  I  am  of  opinion  that  it  is  what 
Lord  Habdwicke  called  a  personal  inheritance,  which  the  law  suffers 
to  descend  to  the  heir,  but  which  has  nothing  to  do  with  the  realty. 

In  the  course  of  the  argument  a  claim  was  made,  to  have  a 
balance,  which,  at  the  time  of  the  decease  of  Sir  Thomas  Clarges, 
was  alleged  to  be  in  the  hands  of  the  trustee  under  a  deed,  applied 
towards  payment  of  a  debt  due  to  Mrs.  Bastard;  but  the  facts 
necessary  for  the  decision  of  that  claim  do  not  sufficiently  appear, 
*and,  if  necessary,  there  must  be  an  inquiry  on  the  subject.  [  •462  ] 

Over-rule  the  exceptions. 

Declare  that  the  legacies,  &c.,  given  by  the  unattested  codicils, 

are  not  charged  on  the  land.    Carry  on  the  accounts.    Direct  the 

sale  of  Bitchfield  (3) ;  and  ^  ^     ,      ,        . 

Reserve  further  directtons. 

(1)  2  7e8.  Son.  171.  judgment  as  reported.     *' Bitchfield," 

(2)  22  B.  B.  623  (4  B.  &  Aid.  59).  as  given  in  the  statement  of  the  will 
13)  "Bitchley  "  here    and   in    the      above,  appears  to  be  right. — ^F.  P. 
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1841. 
Feb.  II,  19. 

RolU  Ofurt, 

Lord 

Lanodalb, 

M.R. 

[469] 


De  BIEL  (otherwise  De  BEIL)  v.  THOMSON. 

(3  Beav.  469—478.) 

[Thib  case  was  affirmed  on  appeal  to  the  House  of  Lords  under 
the  title  of  Hammersley  v.  De  Bid,  as  reported  in  12  CI.  <fe  Fin.  46. 
A  report  of  the  judgment  of  the  Bolls  Court  will  be  inserted  in  the 
report  of  that  appeal  in  a  later  volume  of  the  Bevised  Beports.] 


1841. 
Jan.  18. 
Feb.  23. 

Rolls  Omi-t, 

Lord 

Lanodale, 

M.R. 

[479] 


STOCKEE  v.  HAEBIN(l). 

(3  Beav.  479-485.)  * 

Under  the  old  law  of  wills,  where  the  real  and  personal  estate  were 
subject  to  rateable  contributions  for  payment  of  a  legacy,  the  revocation 
of  the  legacy  by  a  codicil  operating  only  on  the  personal  estate  left  the  real 
estate  still  liable  for  its  due  proportion  of  the  legacy. 

Provision  by  a  father  for  a  son  in  a  business  held  not  to  operate  as  an 
ademption  of  a  legacy  to  the  son  in  a  previous  will. 

The  testator,  James  Stocker,  by  his  will,  dated  the  17th  of 
September,  1824,  ''after  payment  of  all  his  just  debts,  funeral  and 
testamentary  expenses  in  the  first  place  thereout,  and  so  charged 
with  the  payment  of  the  same,*'  gave  and  bequeathed  all  his  teal 
and  personal  estate  to  his  wife  and  two  other  persons,  upon  trust, 
with  aH  convenient  speed,  and  at  farthest  within  five  years  next 
after  his  decease,  to  sell  all  his  real  estate,  and  convert  into  money 
his  personal  estate,  and  he  proceeded  as  follows:  "And  I  do 
hereby  declare  and  direct  that  my  said  wife  Mary  and  the  said 
Thomas  Knott  and  John  Sellwood,  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns,  and  of  such 
survivor,  shall  stand  and  be  possessed  of  and  hold  the  monies  to 
arise  and  be  gotten  in  and  by  virtue  of  this  my  will,  in  trust,  in 
the  first  place,  to  pay  all  my  just  debts,  funeral  and  testamentary 
expenses,  as  I  have  before  directed ;  and  then  next  and  within  one 
year  after  my  death,  to  appropriate,  take  from  and  out  of  my  said 
trust  monies,  the  sum  of  1,OOOZ.,  and  vest  the  same  in  trade,  the 
purchase  of  parliamentary  stocks  or  funds  of  Great  Britain,  upon 
real  or  other  good  and  sufficient  security,  at  interest,  as  they  think 
proper,  in  the  names  of  them  my  said  wife  Mary,  Thomas  Knott, 
and  Johiv,  Sellwood,  or  the  survivor  of  them,  her  or  his  heirs, 
executors,  administrators,  or  assigns;  with  full  power  to  change 
and  vary  the  said  funds  and  securities,  at  their  discretion ;  upon 

(1)  In  re  Laioea  (1881)  20  Ch.  D.  81,  45  L.  T.  453. 
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trust  and  for  the  parposes  hereinafter  expressed  concerning  the  Stoceeb 
same,  that  is  to  say :  In  trust  to  pay,  apply,  and  dispose  of  the  habbik. 
whole  of  the  interest,  proceeds,  and  profits  of  the  said  1,000Z., 
whether  arising  *from  being  vested  in  trade  or  otherwise,  from  [  '^so  ] 
time  to  time,  as  received,  for  and  towards  the  maintenance, 
education,  and  sole  benefit  of  my  son  Daniel  Stocker,  during  his 
minority,  according  as  my  said  trustees  think  best  for  his  advan- 
tage; and  on  my  said  son  Daniel's  attainment  to  the  age  of 
twenty-one  years,  then,  upon  trust  to  immediately  pay,  assign,  and 
finally  make  over  unto  him  the  said  sum  of  1,0002.,  or  the  stock 
in  trade,  in  which  the  same  may  consist,  together  with  all  the 
profits,  proceeds,  and  interest  arising  therefrom,  then  remaining 
in  their  or  either  of  my  said  trustees'  hands,  if  any.  And  in  case 
my  said  son  Daniel  should  happen  to  die  during  his  minority, 
and  before  his  being  paid  the  said  legacy  of  1,000Z.,  and  leave  no 
legitimate  issue,  it  is  then  my  will,  that  on  his  so  dying  childless 
during  his  minority,  the  said  legacy  of  1,000Z.  shall  revert  to  and 
become  part  of  all  my  residuary  monies  and  estate.  And  after 
taking  and  appropriating  the  said  sum  of  1,000Z.  out  of  my 
residuary  monies  and  estate,  I  then  give  and  bequeath,  and  direct 
to  ^  paid,  within  one  year  next  after  the  amount  of  my  residuary 
monies  and  estate  is  ascertained,  and  realised  by  my  said  trustees, 
unto  my  daughter  Elizabeth,  the  wife  of  George  Harbin,  one  equal 
part  or  portion  of  all  my  said  residuary  monies  and  estate,  into  as 
many  equal  shares  and  portions  divided  as  I  shall  leave  children, 
my  sons  and  daughters  (except  my  said  son  Daniel)  me  surviving, 
first  deducting  from  such  my  said  daughter  Elizabeth's  share,  the 
sum  of  400/.  in  lieu  of  the  advancement  I  have  already  given  to 
her ;  and  which  4002.  it  is  my  will  shall  remain  to  and  go  with  my 
then  residuary  monies  as  hereinafter  directed :  that  is  to  say,  then 
upon  trust  to  pay,  apply,  and  dispose  of  the  whole  of  the  interest, 
dividends,  and  proceeds  of  the  funds  and  securities  upon  which  my 
then  remaining  monies  shall  be  invested,  and  of  all  other  my 
residuary  estate  and  effects  *whatsoever,  as  from  time  to  time  [  •*8i  ] 
received,  or  such  part  thereof  as  my  said  trustees  think  meet,  for 
and  towards  the  maintenance  and  education,  placing  out  to  trade, 
business,  or  profession  of  my  sons  and  my  daughters,  and  such 
of  my  posthumous  child  or  children  as  my  said  wifa*  may  be 
pregnant  with  at  my  decease,  during  their  minority;  and  on  the 
several  and  respective  attainments  of  my  said  sons  and  daughters, 
and  such  my  posthumous  child  or  children  (if  any)  to  their  ages 
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Stookkb  of  twenty-one  years,  in  trust  to  pay,  make  over,  and  assign  onto 
Harbin,  each  of  them  my  said  sons  and  daughters,  and  such  my  post- 
humous child  or  children,  one  even  share  and  portion,  into  as 
many  similar  and  equal  shares  or  parts  divided  as  I  have  children 
in  number,  except  my  said  son  Daniel  and  my  said  daughter  Mary, 
whose  specific  legacy  and  shares  are  so  previously  appropriated 
for  them  as  I  have  before  directed  of  all  my  said  residuary  trust 
monies  and  estate." 

The  testator  appointed  his  wife  and  Knott  and  Sellwood  joint 
executors.  The  testator's  will  was  duly  executed  and  attested  by 
three  witnesses. 

He  afterwards  in  1830  made  a  codicil  to  his  will,  attested  by  two 
witnesses  only,  whereby  he  recited  that  he  had  given  1,000Z.  in  his 
will  to  his  son  Daniel,  and  proceeded  as  follows :  "  He  at  that  time 
being  a  minor,  but  since  having  become  of  age,  and  I  having  pro- 
vided for  him  in  malting  business  and  other  concerns,  I  hereby 
direct  and  most  particularly  request  that  the  1,000Z.  named  in  the 
fifty-first  line  of  the  second  sheet  of  my  said  will  and  testament 
shall  be  null  and  void ;  and  I  do  further  direct  that  my  son  Daniel 
Stocker  shall  not  receive  any  of  my  real  or  personal  property  direct 
or  indirect,  saving  the  sum  of  la.*' 
[  482  ]  The  testator  died  in  1834,  and  his  son  Daniel,  who  was  his  heir- 

at-law,  filed  this  bill  for  payment  of  the  legacy ;  alleging,  that  the 
revocation  by  an  unattested  codicil  was  void,  either  as  to  the  whole 
legacy,  or  as  to  such  proportion  of  it  as  would  be  payable  out 
of  the  produce  of  the  real  estate. 

Mr.  Pemherton  and  Mr.  Keene,  for  the  plainti£f. 

Mr.  Tinney  and  Mr.  Sheffield,  contra,  contended,  first,  that 
the  gift  of  the  1,000Z.  was  of  the  character  of  a  pecuniary  legacy, 
for  although  it  was  charged  on  the  real  estate,  it  was  primarily 
payable  out  of  the  personal  estate,  and  that  consequently  it  had 
been  revoked  by  the  codicil. 

Secondly,  that  it  came  within  the  principle  of  those  cases  in 
which  legacies  charged  on  real  estate  had  been  permitted  to  be 
altered  or  modified  by  an  unattested  codicil. 

Thirdly,  that  the  gift  was  in  the  nature  of  a  portion,  and  had 
been  satisfied,  within  the  intention  of  the  testator. 

Fourthly,  that  if  the  gift  had  been  revoked,  it  fell  into  the 
residue,  and  did  not  lapse  for  the  benefit  of  the  heir. 
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And  lastly,  that  if  these  points  failed,  then  that  the  case  came      Stocker 
within  the  decision  in  Roberts  v.  Walker  (]),  and  that  the  charge      HARerK. 
must  be  apportioned  between  the  real  and  personal  estate,  so  as  to 
give  to  the  plaintiff  that  proportion  only,  which  was  payable  out 
of  the  realty. 

Mr.  Petnberton,  in  reply.  [  488  ] 

The  following  authorities  were  referred  to  [on  the  3rd  and  4th 
points]:  Holmes  v.  Holmes  (2),  Amphlett  v.  Parke  (d),  Green  v. 
Jackson  (4),  Durour  v.  Motteux  (5),  Cogan  v.  Stephens  (6),  Kennell 
V.  Abbott  (7),  Noel  v.  Lord  Henley  (8),  and  Phillips  v.  Phillips  (9). 

The  Master  op  the  Bolls  :  Ft-b.  23. 

James  Stocker,  by  his  will,  dated  the  17th  of  September,  1824, 
devised  and  bequeathed  all  his  real  and  personal  estate  to  trustees, 
directing  them  to  convert  the  whole  into  money ;  and  he  declared, 
that  they  were  to  stand  and  be  possessed  of  and  to  hold  the  monies 
to  arise  and  be  gotten  in,  by  virtue  of  his  will,  in  trust,  in  the 
first  place,  to  pay  his  debts,  and  then  to  appropriate  and  take  out 
of  his  said  trust  monies,  the  sum  of  1,0002.,  and  vest  the  same, 
in  manner  in  his  will  mentioned,  for  the  benefit  of  his  son  the 
plaintiff.  The  will  was  so  executed  and  attested  as  to  pass  real 
estate  by  devise;  and  some  time  afterwards,  by  an  unattested 
codicil,  dated  the  23rd  of  September,  1830,  the  testator,  reciting 
the  legacy,  and  that  he  had  provided  for  his  son,  requested 
*that  the  gift  of  1,0002.  mentioned  in  his  will  should  be  null  [  *484  ] 
and  void. 

The  son  has  now  filed  his  bill  for  payment  of  the  legacy, 
alleging,  that  the  revocation  by  an  unattested  codicil  is  void,  either 
as  to  the  whole  legacy,  or  as  to  such  proportion  of  it,  as  would  be 
payable  out  of  the  produce  of  the  real  estate. 

The  defendants  allege,  that  the  will  is  so  expressed,  as  to 
constitute  the  legacy  a  charge  on  the  real  estate ;  and  that,  upon 
a  true  construction  of  the  will,  the  real  estate  ought  to  be  con- 
sidered as  applicable  to  the  payment  of  the  legacy,  only  in  aid  of 
the  personal  estate ;  and  further,  they  contend,  that  this  legacy  is 

(i;  32  R  B.  318(1  Buss.  &  My.  752).  (6)  42  B.  B.  258  (5  L.  J.  (N.  S.) 

(2)  1  Br.  C.  C.  555.  Ch.  17). 

(3)  34  B.  B.  61  (2  Buss.  &  My.  221).  (7)  4  E.  B.  351  (4  Ves.  802). 

(4)  34  B.  B.  75  (2  Buss.  &  My.  238).  (8)  26  B.  B.  660  (Daniel,  2U). 

(5)  1  Ves.  Sen.  320.  (9)  36  B.  B.  410  (1  My.  &  K.  649). 
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Stocker 

r. 

Ha  KB  IN. 


in  the  nature  of  a  portion,  which  has  been  satisfied  by  advance- 
ment. I  am  of  opinion  that  this  is  not  a  case  of  ademption  or  of 
satisfaction  of  a  portion ;  and  it  appears  to  me,  that  according  to 
the  true  construction  of  this  will,  the  testator  has  made  his  real  and 
personal  estate  one  common  fund,  for  the  payment  of  his  debts 
and  this  legacy,  and  for  ultimate  distribution :  that  in  the  way 
the  testator  has  treated  his  property,  there  is  no  priority,  and  the 
real  estate  cannot  be  considered  as  applicable  merely  in  aid  of  the 
personal  estate. 

And  the  legacy  being  given  out  of  a  mixed  fund,  constituted  of 
both  real  and  personal  estate,  I  think,  that  the  real  and  personal 
estate  ought  to  have  contributed  to  the  payment,  in  proportion  to 
their  respective  amounts  ;  and  that  the  revocation  by  an  unattested 
codicil,  though  good  as  to  such  proportion  as  would  have  been 
payable  out  of  the  personal  estate,  fails  as  to  such  proportion  as 
was  payable  out  of  the  produce  of  the  real  estate,  and  that  such 
proportion,  therefore,  remains  a  valid  gift  to  the  legatee. 


[  485  ]  Befer  it  to  the  Master  to  ascertain  the  relative  values  of  the 

testator's  real  and  personal  estates  at  the  time  of  his  death ;  and 
declare,  that  the  plaintiff  is  entitled  to  so  much  and  such  part  of 
the  legacy  of  1,000/.,  as,  upon  a  rateable  payment  out  of  the  real 
and  personal  estates,  would  have  been  payable  out  of  the  real 
estate ;  and  let  the  Master  ascertain  the  amount  thereof. 


1841. 
Jan.  22,  25. 

Iliflls  Qmrt. 

Lonl 

Lang  DALE, 

M.R. 

[  485  ] 


CROSBY  V.  CHUKCH  (1). 

(3  Beav.  485—490 ;  S.  C.  10  L.  J.  Ch.  212  ;  5  Jur.  50.) 

Bequest  of  Consols  to  A.  B.,  a  feme  covert ,  to  be  transferred  to  her  in  her 
own  name,  and  the  interest  to  be  for  her  separate  use,  and  the  principal  to 
remain  in  trust  of  the  executors  till  the  youngest  of  her  children  attained 
twenty-one,  when  the  principal  was  to  be  her  own ;  or  in  case  of  her  demise 
it  was  to  devolve  to  her  husband.  The  trustees,  on  the  death  of  the 
testatiix,  transferred  the  fund  to  A.  B. ;  she  and  her  husband  afterwards  sold 
it  out,  and  they  both  signed  the  transfer :  Held,  that  a  breach  of  trust  had 
been  committed,  but  that  A.  B.  had  made  a  valid  disposition  of  the  dividends 
which  might  accrue  previous  to  her  youngest  child,  bom  after  the  death  of 
the  testatrix,  attaining  twenty-one. 

The  testatrix  gave  the  residue  of  her  personal  estate  to  the 
defendant    Mrs.   Church,    and   she    appointed    Mr.   Crosby    (the 

(1)  Sawyer    v.   Sawyer    (1883)    28    Ch.  Div.   595,    54   L.   J.   Ch.    444,  52 
L.  T.  292. 
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hosband  of  the  plaintifOi  Mr.  George,  and  the  defendant  Mrs.       Crosbt 
Church  execators  and  executrix  of  her  will.  Church. 

By  a  codicil,  she  expressed  herself  as  follows:  *'I  give  to  my 
beloved  grand-daughter,  Mrs.  Charlotte  Crosby,  over  and  above 
any  former  bequest,  1,000Z.  3  per  cent.  Consols,  to  be  transferred 
to  her  in  her  own  name,  and  the  interest  to  be  for  her  own  sole  and 
separate  use,  and  the  principal  to  remain  in  trust  of  my  executors 
and  residuary  legatee  till  the  youngest  of  her  children  shall  attain 
the  age  of  twenty-one  years,  when  the  principal  shall  be  her  own  ; 
or,  in  case  of  her  demise,  it  shall  devolve  to  her  present  husband, 
the  Rev.  Robert  Crosby." 

The  testatrix  died  in  1815,  and  her  will  was  proved  by  her 
executors  and  executrix.  The  funded  property  *was  transferred  [  •^se  ] 
into  the  name  of  Mrs.  Church  alone ;  and  on  the  9th  of  March, 
1815,  Mrs.  Church,  with  the  assent  of  her  husband,  transferred 
IfiOOl.  Consols  into  the  name  of  Mrs.  Crosby,  in  satisfaction  of  her 
legacy.  On  the  26th  of  July,  1816,  Mr.  and  Mrs.  Crosby  sold  out, 
and  transferred  that  sum  to  a  purchaser.  The  transfer  was  signed 
both  by  Mr.  and  Mrs.  Crosby. 

Mrs.  Crosby  had  two  children  living  at  the  death  of  the  testatrix, 
the  youngest  of  whom  attained  twenty-one  in  the  year  1833 ;  but 
she  afterwards  had  other  children,  the  youngest  of  whom  was  born 
in  1825,  and  had  not  therefore  attained  twenty-one. 

Mr.  Church  died  in  1820,  leaving  Mrs.  Church  his  executrix,  and 
Mr.  Crosby  died  in  1886. 

In  1888  Mrs.  Crosby  filed  her  bill  against  Mrs.  Church  and  the 
representatives  of  Mr.  George,  the  other  executor,  alleging,  in  effect, 
that  the  executors  and  executrix  had  committed  a  breach  of  trust  by 
transferring  the  1,000Z.  into  the  plaintiff's  name,  whereby  it  became 
liable  to  the  control  of  her  husband ;  and  seeking  to  recover 
1,000/.  Consols,  and  the  dividends  thereon,  from  the  death  of  her 
husband. 

Mr.  Peinherton  and  Mr.  Piggott,  for  the  plaintiff: 

The  effect  of  the  codicil  was  to  give  to  the  plaintiff  a  partial 
interest  for  her  separate  use,  with  a  contingent  reversionary  gift  of 
the  principal ;  the  latter  she  and  her  husband  were  incapable  of 
disposing  of,  so  as  to  bind  her  if  she  survived ;  for  it  was  in  the 
nature  of  a  reversionary  interest  in  a  chose  in  action :  Purdew  v. 
Jackson  (1),  and  Honner  v.  Morton  (2). 

(1)  2d  B.  B.  1  (1  Ru88.  1).  (2)  27  R.  ?».  15  (3  Euss.  65). 
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Crosbv  The  truRtees  ought  to  have  retained  the  fand  in  their  own 

Church,      names,  in  order  to  give  effect  to  the  bequest,  and  protect  it  from 

[  487  ]  the  plaintiff's  husband.  Instead  of  this,  they  transferred  the  fund 
into  the  name  of  the  plaintiff,  who  was  then  a  married  woman ; 
this,  in  effect,  was  the  same  as  if  they  had  transferred  into  the 
name  of  the  husband  alone,  for  he  obtained  the  legal  control  over 
the  fund  standing  to  his  wife's  credit  in  the  bank  books.  Even  as 
regards  the  dividends,  which  were  settled  to  her  separate  use,  she 
cannot  be  considered  as  having  disposed  of  them ;  she  had  never 
the  option  given  her  of  refusing  to  assent  to  the  disposition  made 
by  her  husband,  and  was  never  placed  in  the  situation  of  exercising 
a  free  power  of  disposition  over  them.  Though  she  joined  in  the 
transfer,  it  was  quite  unnecessary,  as  her  husband,  without  her 
consent,  might  have  transferred  the  stock.  That  act  must  be  con- 
sidered the  act  of  her  husband  alone,  under  whose  control  she  was 
at  the  time.  The  plaintiff  is,  therefore,  entitled  to  the  principal 
sum  and  dividends  ;  or,  at  all  events,  to  the  principal.  They  cited 
Nail  V.  Punter  (l)  and  Scott  v.  Daiin  (2). 

Mr.  Tinney  and  Mr,  Koe,  contra,  argued  that  the  trustees  had 
strictly  followed  the  direction  contained  in  the  will,  which  ordered 
the  Consols  ^Ho  be  transferred  to  her  in  her  own  name,"  and  that, 
consequently,  there  had  been  no  breach  of  trust  at  all ;  [and  that] 
[  488  ]  there  being  no  clause  against  anticipation,  the  plaintiff  could  dis- 
pose of  the  principal  and  dividends  as  she  thought  fit.  That  the 
intermediate  dividends,  being  settled  to  her  separate  use,  she  must 
be  considered,  as  to  them,  a  feme  sole,  and  that  she  had  made  a 
valid  disposition  thereof  by  her  concurrence  in  the  transfer  of  the 
stock.  That  at  any  rate  she  had  made  a  valid  charge  on  the  divi- 
dends settled  to  her  separate  use ;  and  that,  if  she  died  before  her 
youngest  child  attained  twenty-one,  the  property  would  then  belong 
to  her  husband's  estate,  and  the  disposition  by  him  would  then  be 
rendered  valid. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Eolls  : 

It  is  very  distressJiig  to  find  claims  made  against  a  party  entirely 
innocent,  by  one  who  has  been  the  occasion  of  the  breach  of  trust 

(1)  35  R.  B.  188  (o  Sim.  555).  (2)  48  H.  R.  11  (4  My.  &  Cr.  87). 
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complained  of.    It  is,  no  doubt,  a  case  of  great  hardship,  but  the       Crosby 
Court  must  act  strictly  on  its  established  principles.  Cuubch. 

The  first  question  is,  what  interest  did  the  plaintiff  take  in  this 
legacy  ?  The  first  direction  is  to  transfer  the  1,0002.  into  the  plain- 
tiff's own  name,  but  not  as  her  absolute  property,  for  the  dividends 
were  to  be  for  her  separate  use,  and  the  principal  was  to  remain  in 
trust  of  the  executors  until  the  youngest  of  her  children  should 
attain  twenty-one ;  then,  and  not  till  then,  the  principal  was  to  be 
her  own.  When,  therefore,  that  time  arrived,  the  stock  was  to  be 
transferred  to  the  plaintiff,  but  until  then,  it  was  to  remain  in  the 
trust  of  the  executors.  There  is,  therefore,  an  immediate  gift  of 
the  dividends  to  the  plaintiff  for  her  separate  use,  and  an  absolute 
gift  of  the  principal  to  be  transferred  to  her  *on  her  youngest  child  [  •^so  ] 
attaining  twenty-one,  with  a  gift  over  in  case  of  her  death,  before 
the  happening  of  that  event. 

That  being  so,  the  executors  and  executrix,  erroneously,  trans- 
ferred the  principal  at  the  end  of  a  year  after  the  death  of  the 
t^tatrix.  They  did  not  suffer  the  principal  to  remain  in  trust, 
but  transferred  it  into  the  name  of  the  plaintiff;  and  she,  being 
at  the  time  under  the  dominion  of  her  husband,  transferred  it  to 
some  one  else.  There  never  was  such  an  investment  as  the  due 
execution  of  the  trust  required ;  the  trust  was  not  performed, 
and  there  is  nothing  to  deprive  the  plaintiff  of  the  benefit  of  the 
trust,  80  far  as  relates  to  that  interest  which  is  not  settled  for  her 
separate  use. 

It  is  clear  that  this  sum  must  be  brought  into  Court ;  and  then 
comes  the  question  which  has  occasioned  some  doubt  in  my  mind  : 
the  dividends  were  to  be  paid  for  her  sole  and  separate  use,  and 
there  are  no  words  which  directly  or  by  implication  create  any 
fetter  against  alienation  ;  the  question  then  is,  whether  the  way  in 
which  she  has  dealt  with  these  funds  amounts  to  a  disposition  of 
the  dividends. 

If  a  married  woman  could  not  dispose  of  her  separate  estate 
without  making  a  direct  reference  to  it,  or  without  showing  an 
express  intention  to  charge  it,  there  would  be  an  end  of  the  ques- 
tion ;  but  I  apprehend  there  are  many  ways  in  which  a  married 
woman  may  render  her  separate  property  liable  to  a  charge,  with- 
out having,  in  the  transaction,  made  any  direct  charge  on,  or  made 
any  reference  to,  the  property  settled  to  her  separate  use. 

I  think,  that  in  any  view  of  this  case,  the  result  will  be  that  the       [  490  ] 
f  imd  must  come  into  Court ;  and  then  the  dividends  must  either  be 
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Cbobbt 

V. 

Chubch. 


paid  to  the  plaintiff,  provided  she  has  not  charged  them,  or  if  she 
has  created  a  charge,  then  they  must  be  paid  to  the  defendant  Mrs. 
Church  ;  and  liberty  must  be  given  to  apply  on  the  youngest  child 
attaining  twenty-one,  or  dying  under  that  age,  or  on  the  death  of 
the  plaintiff.  I  will  look  at  the  case  and  mention  it  again  on 
Monday. 


Jan,  25.  The  Master  OF  THE  BoLLs  again  mentioned  the  case,  and  stated 

that  he  thought  that  a  charge  had  been  created  upon  the  dividends, 
and  that  the  defendant  was  therefore  entitled  thereto  (i). 


1840. 
Nov,  25. 

Rolls  Court, 

Lord 

Lanodalb, 

M.R. 

[496] 


FOXLOWE  V.  AMCOATS. 

(2  Beav.  496—497 ;  S.  C.  4  Jur.  1053.) 

The  defendant,  a  purchaser  of  a  public  house,  insisted  that  time  was  of 
the  essence  of  the  contract,  and  that  the  abstract  had  not  been  delivered 
within  the  time  agreed  on.  A  reference,  without  prejudice,  was  made,  on 
motion,  as  to  the  title,  and  when  it  was  first  shown. 

This  was  a  bill  for  the  specific  performance  of  a  contract  for  the 
sale  of  public-house  and  premises. 

The  bill  stated  that  the  property  was  put  up  by  auction  on  the 
8th  of  February,  1840,  subject  to  certain  conditions  of  sale,  by  one 
of  which,  the  vendors  were  to  deliver  an  abstract  of  title  within 
twenty-one  days  from  the  day  of  sale.  That  the  defendant  became 
the  purchaser  at  5602.  That  the  abstract  had  been  delivered  within 
twenty-one  days,  but  that  the  defendant  had  neglected  to  complete ; 
and  it  prayed  a  specific  performance. 

The  answer  admitted  the  contract;  but  stated,  that  the  defendant, 
a  victualler,  had  purchased  the  property  for  the  purpose  of  carrying 
on  his  trade,  and  of  removing  from  another  inn,  his  term  in  which 
expired  at  Lady  Day,  1840.     That  the  plaintiffs  had  not  shown  a 


(1)  Extract  from  Order: 
Order    Sarah    Church    to    transfer 
1,000^.  Consols  into  the  name  of  the 
Accountant- General  in  trust  in  this 
cause. 

Order  the  interest  from  time  to  time 
to  accrue  due  thereon  to  be  paid  to  the 
defendant  Sarah  Church  until  the 
youngest  of  the  plaintiff's  children 
shall  attain  the  age  of  twenty-one,  or 
the  death  of  the  plaintiff  or  of  such 


child  under  such  age,  with  liberty  for 
any  person  to  apply. 

Direct  an  accoimt  of  the  personal 
estate  and  effects  of  Robert  Crosby 
come  to  the  hands  of  the  plaintifp  (she 
submitting  to  account),  and  an  account 
of  the  estate  and  effects  of  Edward 
George  left  unadministered,  come  to 
the  hands  of  Robert  Rimell. — ^Beg.  Lib. 
1840,  A.  fo.  302. 
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good  *title  at  Lady  Day,  and  that  the  defendant  was  in  consequence  Foxlowe 

obliged  to  take  another  public-house ;  and  he  submitted,  that  as  amcoats. 

the  object  of  his  purchase  had  been  defeated,  the  contract  ought  [  *4<J7  ] 
not  to  be  specifically  performed. 

Mr.  CockereU,  for  the  plaintiff,  now  moved  for  a  reference  to 
inquire  whether  the  plaintiff  could  make  a  good  title,  and  whether 
it  was  shown  prior  to  filing  the  bill.     ♦     *     * 

Mr,  Smtfike,  contra,  contended,  that  as  the  property  sold, 
consisted  of  a  public-house,  time  was  of  the  essence  of  the  contract : 
Coslake  v.  Till  (i) ;  and  consequently,  that  the  contract  could  not 
be  specifically  enforced.  That  the  preliminary  question  ought 
therefore  to  be  first  determined,  and  that  this  was  not,  therefore,  a 
proper  case  for  a  reference  to  the  Master  as  to  title,  which,  after  all, 
might  turn  out  to  be  useless. 

Thb  Master  of  the  Bolls  : 

The  fact  of  whether  a  good  title  can  be  made,  and  when  it  was 
first  shown,  must  be  determined,  before  there  can  be  a  final  adjudi- 
cation of  the  question  between  the  parties.  Therefore  refer  it 
to  the  Master  to  inquire  if  the  plaintiff  can  make  a  good  title,  and 
when  it  was  first  shown  that  such  title  could  be  made,  and  let  the 
reference  be  without  prejudice  to  any  question  in  the  cause  (2). 


WYATT  V.   SHARRATT. 

(3  Beav.  498—499.) 

An  executor  and  truBtee,  who  had  lent  trust  money  on  unsurrendered 
oopyholde,  a  deposit  of  a  lease,  aud  a  bond,  ordered,  on  motion,  to  pay  the 
amount  into  Court. 

The  testatrix  gave  her  residuary  personal  estate  to  the  defendant 
Sharratt  in  trust  for  the  defendant  Elizabeth  Mountford  for  life, 
with  remainder  to  the  plaintiff  absolutely,  but  she  gave  no  directions 
as  to  its  investment. 

The  defendant,  Sharratt,  the  executor  and  trustee,  lent  820Z.,  the 
principal  part  of  the  residue,  at  interest,  upon  the  joint  security  of 
a  covenant  to  surrender  copyhold  property  of  the  value  of  501, 
a  year,  the  deposit  of  a  lease,  and  a  bond.     The  copyholds  had  not 

(1)  25  B.  B.  75  (1  Buss.  376).  (2)  See   Bennett  v.  Ileea,  44   B.  B. 

101  (I  Keen,  405). 


1840. 
Dec.  9. 

R4)lljf  Covrt. 

Lord 

Lanodale, 

M.R. 

[  41)8  ] 


£02 


1840.     CH.     8  BEAV.  498—499. 


[b.b. 


wtatt       been  surrendered,   and  the  interest  on  the    security  had  been 
smabbatt.    irregularly  paid.     The  bill  was  filed  to  make  the  defendant  liable 
for  the  breach  of  trust,  and  for  an  account. 

Mr.  Pemberton  and  Mr.  Puller  now  moved,  that  the  defendant 
might  be  ordered  to  pay  the  820Z.  into  Court,  on  the  ground  that 
the  defendant  was  not  warranted  in  investing  the  money  on  this 
species  of  security ;  and  that  the  security  of  the  copyholds  was 
inadequate  according  to  the  rule  laid  down  in  Stkkney  v.  SeweU  (i), 
being  less  than  two  thirds. 

Mr.  Hardy,  contra. 

The  Master  of  thb  Bolls  : 

The  money  must  be  brought  into  Court,  but  the  defendant  ought 
to  have  some  reasonable  time  to  enable  him  to  get  in  the  mortgage. 
[  *499  ]       *Let  him  have  six  weeks,  and  he  can  apply  again  for  further  time 
if  the  circumstances  should  then  warrant  that  indulgence. 


1841. 
Jan,  15. 

JiolU  Court 

Lord 

Lanodalb, 

M.R. 

[499] 


BIRLEY  V.  The  CONSTABLES  and  BURGESSES  of  the 
Township  of  CHORLTON-UPON-MEDLOCK. 

(3  Beav.  499—504.) 

Where  commissioners  of  sewers,  tmder  an  Act  of  Parliament,  are  pro- 
ceeding to  pave  and  make  sewers  to  the  injury  of  property,  in  a  case  not 
within  the  Act,  this  Court,  unless  expressly  excluded,  has  jurisdiction  to 
interfere,  although,  by  the  Act,  jurisdiction  is  given  to  the  justices  at 
Sessions,  whose  judgment  is  not  to  be  removed  by  certiorari  or  otherwise 
into  any  of  her  Majesty's  courts  of  record  at  Westminster  or  elsewhere. 

A  biU  to  restrain  commissioners  from  paving  one  part  of  the  plaintiff's 
property  and  draining  another  is  not  multifarious. 

The  bill,  which  was  filed  against  the  commissioners  of  paving  of 
the  above  township,  stated,  that  the  plaintiffs  were  owners  in  fee- 
simple  of  a  plot  of  ground  in  the  above  township,  part  of  which  was 
unbuilt  upon. 

That  under  the  2  Will.  IV.  c.  90,  the  defendants  were  empowered 
to  cause  the  then  present  and  future  streets,  &c.,  ''  or  other  public 
passages  and  entries  "  within  the  township,  to  be  paved  and  drained, 
and  to  remove  fences,  &c.  for  that  purpose,  at  the  expense  of  the 
owners;  but  it  was  provided,  that  they  should  previously  give 
notice,  in  writing,  to  the  owners,  requiring  them  to  pave  and  drain; 


(1)  43  R.  R.  129  (1  My.  &  Cr.  8). 
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and  in  case  of  default  within  six  months,  then  the  defendants  were       Birley 
empowered  to  effect  the  same.  The 

The  bill  stated,  that  the  defendants  had  threatened,  under  the    ^^^^J  q^''*^' 
provisions  of  the  Act,  to  take  possession  of  a  *part  of  the  plot  of    Chorltok- 
ground,  and  commit  trespass  and  waste  therein,  and  remove  the     Medlock. 
soil,  which  the  bill  alleged  the  Act  of  Parliament  did  not  authorise      t  *^^^  ^ 
them  to  do,  inasmuch  as  there  was  no  public  street  or  passage  near 
or  adjoining   the  same;   and  it  further  alleged  that  if  the  case 
were  within  the  Act,  then  that  no  notice  had  been  given  as  required 
thereby. 

The  bill  charged  that  the  threatened  interference  of  the 
defendants  was  altogether  unnecessary  to  the  public  interest ;  was 
opposed  to  the  wishes  of  the  occupiers ;  would  be  seriously  preju- 
dicial to  the  plaintiff's  property,  and  was  unnecessary  for  the 
purposes  of  the  Act  of  Parliament,  even  if  the  provisions  of  the 
same  Act  were  applicable  to  the  case. 

The  bill  prayed  an  injunction  to  restrain  the  defendants  from 
committing  trespass  or  waste,  from  breaking  down  fences,  and  from 
removing  the  soil,  and  generally  from  exercising  the  powers  of  the 
Act  of  Parliament. 

The  defendants  demurred  for  want  of  equity,  for  want  of  parties, 
and  for  multifariousness. 

It  appeared  by  the  196th  section  of  the  Act  referred  to,  that  any 
person,  who  should  think  himself  aggrieved  by  any  order  or 
judgment  made  in  pursuance  of  any  rule,  bye-law,  or  order  made 
in  manner  therein-before  directed,  &c.,  "  or  by  any  thing  done  in 
pursuance  of  this  Act,"  might  appeal  to  the  justices  in  General  or 
Quarter  Sessions,  who  should,  in  a  summary  way,  hear  and  deter- 
mine such  complaint,  and  might  award  such  restitution,  damages, 
and  costs,  as  they  should  think  fit ;  and  such  order  was  to  be  final, 
binding,  and  conclusive  upon  all  parties,  to  all  intents  and  purposes 
whatsoever,  and  should  not  be  removable  by  certioraH  or  other- 
wise *into  any  of  his  Majesty's  courts  of  record  at  Westminster  [  'soi  ] 
or  elsewhere." 

Mr.  G.  Turner  and  Mr,  Rogers  in  support  of  the  demurrer : 

The  196th  section  of  the  Act  gives  a  special  remedy  to  parties 
aggrieved.  *  *  It  could  never  be  the  intention  of  the  Legis- 
lature that  a  party  should  come,  in  the  first  instance,  into  one  of 
the  superior  Courts,  where  the  Legislature  has  expressly  excluded 
him  from  coming  by  certun-ari  or  otherwise.     *    *     * 


204  1841.     CH.     8  BEAV.  502—503.  [b.b. 


BiRLBY  Mr.  Pemberton  and  Mr.  Little y  contra  : 

V, 

The  The  bill  alleges  that  the  case  is  not  within  the  Act;  that  the 

SiC.  OF     '  proi^er  notice  has  not  been  given ;  that  the  Act  is  unnecessary  and 

^^upoN-^^     injurious;  and  that  the  defendants  threaten  to  carry  away  the  soil, 

Medlock.     which   is   unnecessary  for  the  purposes  of  carrying   the   Act  of 

[  502  ]        Parliament  into  execution.     There  can  be  no  doubt  that  this  forms 

equity  enough  for  the  interference  of  this  Court,  unless  it  has  been, 

by  force  of  the  Act  of  Parliament,  expressly  excluded  from  affording 

its  relief;  it  is  now  however  clearly  settled,  that  where  a  special 

remedy  is  created  by  Act  of  Parliament,  the  old  jurisdiction  of  this 

Court  is  not  taken  away,  unless  there  are  direct  words  excluding  its 

interference.     *     *     * 

Mr,  Turner,  in  reply. 

[  603  ]        The  Mastbb  of  the  Rolls  : 

I  am  of  opinion  that  this  bill  must  be  answered.  If  it  were 
necessary  for  me  clearly  to  understand  the  position  of  this  piece  of 
ground,  I  should  hesitate  before  giving  judgment,  because  I  do  not 
clearly  comprehend  it;  but  at  present  it  is  not  necessary  for  me  to 
make  out  how  this  is,  as  I  think  that  there  are  sufficient  allegations 
in  this  bill  to  support  the  prayer  and  to  warrant  me  in  overruling 
the  demurrer. 

The  first  argument  is,  that  this  Court  has  not  jurisdiction  ;  but  I 
am  of  opinion  that  the  Court  has  jurisdiction  to  prevent  injuries  of 
this  nature  unless  it  has  been  expressly  taken  away  by  Act  of 
Parliament.  In  this  case  it  has  not  been  taken  away,  and  the 
Court  must  therefore  afford  its  relief  if  there  be  sufficient  equity  to 
support  it.  Now  all  the  allegations  in  this  bill,  though  they  may 
hereafter  turn  out  wholly  unfounded,  must,  on  this  occasion,  be 
taken  to  be  true ;  and  the  allegation  is,  that  the  commissioners 
have,  under  the  Act,  a  power  to  do  certain  things  in  a  particular 
way,  but  that,  without  giving  the  requisite  notice  and  without 
complying  with  the  necessary  formalities,  they  are  proceeding 
to  act  in  a  manner  not  authorised  by  the  Act,  not  required 
by  the  public  interest,  and  in  a  way  injurious  to  the  plaintiffs. 
I  think  there  is  sufficient  equity,  under  these  circumstances,  to 
support  the  bill. 

It  is  then  said  that  the  bill  is  multifarious  in  uniting  two 
subjects  of  complaint;  first,  as  to  the  paving;  next,  as  to  the 
sewerage ;  but  here  we  have  the  same  corporate  body,  possessing 


VOL.  Ln.] 


1841.     CH.     3  BEAV.  603—504. 


^05 


powers  under  the  same  Act  of  Parliament,  proceeding  to  exercise 
their  powers  upon  the  same  plot  of  ground;  I  cannot  think  this 
multifarious. 

Then  comes  the  question,  which  is  certainly  more  difficult,  with 
regard  to  parties,  and  although  the  allegations  are  not  so  distinct 
as  they  might  have  been,  I  think  I  must,  on  the  whole,  come  to  the 
conclusion  that  the  complaint  is  in  respect  to  land  belonging 
exclusively  to  the  plaintiffs.  As  to  the  tenants  and  occupiers  also, 
I  must  overrule  this  demurrer,  without  prejudice  to  the  defendants' 
right  to  take  the  objection  by  their  answer ;  this  will  be  a  sufficient 
protection  to  them. 


BiRLEY 

r. 

The 

Constables, 

kc.  OP 

CHORf.TON- 
UPON- 

Medlock. 

[504] 


HOOD   V.   PHILLIPS. 

(3  Beav.  513—521.) 

Where  the  same  person  becomes  absolutely  entitled  to  an  estate  and  a  sum 
of  money  charged  upon  it,  the  charge  will  be  deemed  extinguished,  unless 
it  appears  that  the  owner  intended  otherwise. 

For  the  purpose  of  showing  the  intention,  evidence  direct  and  presumptive 
may  be  resorted  to.  A  transfer  to  a  trustee  must  be  considered  as  one  of 
ihe  grounds  rebutting  the  presumption  of  merger ;  but  does  not  amount  to 
decisive  evidence  against  the  presumption. 

A.  B.,  the  owner  in  fee  of  an  estate,  paid  off  a  mortgage  in  fee  existing 
on  it,  which  in  1807  was  transferred  to  a  trustee,  in  trust  for  A.  B.,  her 
**  heirs,  executors,  administrators,  and  assigns  respectively ; "  and  the 
trustee  covenanted  to  convey  to  A.  B.,  her  boil's  or  assigns,  or  unto  such 
other  person  or  persons,  and  in  such  manner  and  form  as  A.  B.,  her  heirs, 
executors,  administrators,  or  assigns  should  direct.  A.  B.  devised  the  estate 
to  a  trustee  to  pay  certain  specified  legacies,  and  subject  thereto,  she  devised 
it  to  C.  D.  in  fee,  **  and  upon  or  for  no  other  use,  trust,  intent,  or  purpose 
whatsoever."    A.  B.  died  in  1832 :  Held,  that  the  mortgage  had  merged. 

The  question  in  this  case  was,  whether  a  mortgage  in  fee  for 
500Z.,  conveyed  on  certain  trusts  for  the  benefit  of  the  owner  of  the 
equity  of  redemption,  had  become  merged. 

In  1780,  the  owner  of  an  estate  called  East  Hook,  mortgaged  it 
in  fee  for  the  sum  of  600/. 

On  the  26th  of  February,  1807,  this  mortgage  was  in  consideration 
of  500Z.  transferred  to  John  Phillips,  who,  on  the  following  day, 
executed  a  declaration  of  trust,  whereby  he  declared  that  the  6002. 
paid  for  the  transfer  of  the  mortgage,  was  the  money  of  Elizabeth 
Lort,  (who  was  then  the  owner  in  fee  of  the  East  Hook  estate,)  and 
that  his  name  had  been  used  in  trust  only,  and  to  and  for  the  sole 
and  only  proper  use,  benefit,  and  behoof  *of  said  Elizabeth  Lort, 
her  heirs,  executors,  administrators,  and  assigns  respectively,  and 
to  and  for  no  other  use,  intent,  or  purpose  whatsoever.    And  John 


1841. 
^b.  9, 11. 

Rtdh  Court. 

Lord 

Lanodale, 

M.R. 
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Hood  Phillips  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
Phillips,  covenanted  with  Elizabeth  Lort,  her  heirs,  executors,  administrators, 
and  assigns,  that  he  and  his  heirs  would,  at  any  time  or  times 
thereafter,  at  the  request,  cost,  and  charges  of  the  said  Elizabeth 
Lort,  her  heirs,  executors,  administrators,  or  assigns,  well  and 
sufficiently  convey,  assign,  and  assure  all  and  singular  the 
hereditaments  and  premises,  with  their  appurtenances,  ''unto  the 
said  Elizabeth  Lort,  her  heirs  or  assigns,  or  unto  such  other  person 
or  persons,  and  in  such  manner  and  form  as  the  said  Elizabeth 
Lort,  her  heirs,  executors,  administrators,  or  assigns  should  direct 
or  appoint." 

Elizabeth  Lort  continued  seised  of  the  estate,  and  by  her  will, 
dated  in  1829,  she  devised  it  to  the  defendant,  John  Lort  Phillips, 
in  fee,  upon  trust  to  pay  an  annuity  of  20Z.  a  year  to  his  brother 
for  life,  and  upon  trust  to  raise  1,000Z.  for  certain  persons  named  in 
the  will.  The  will  then  proceeded  as  follows:  "And  subject  unto 
and  charged  with  the  payment  of  the  said  annuity  of  201:  unto  the 
said  James  Phillips  for  his  life  as  aforesaid,  and  of  the  said  five 
several  sums  of  200Z.  each  as  herein-before  mentioned,  and  all 
expenses  whatsoever  in  any  way  incident  to  the  execution  of  the 
aforesaid  trusts,  I  give  and  devise  the  same  messuages,  heredita- 
ments, &c.,  unto  and  to  the  use  of  my  godson,  Peregrine  Lort 
Phillips,  his  heirs  and  assigns  for  ever,  and  upon  or  for  no  other 
use,  trust,  intent,  or  purpose  whatsoever  ;**  and  she  gave  her 
residuary  personal  estate  to  the  two  plaintiffs. 
The  testatrix  died  in  1832. 
[  515  ]  The  plaintiffs,  the  residuary  legatees,  by  this  bill,  prayed  to  have 

it  declared  that  the  SOOl.  was  a  subsisting  charge  on  the  property, 
and  to  have  the  same  paid  or  the  mortgage  foreclosed. 

Mr.  Kindersley  and  Mr.  Lewis,  for  the  plaintiffs,  contended,  that 
the  testatrix  had  kept  the  charge  on  foot  for  the  benefit  of  her 
personal  estate. 

[They  cited  Oxenden  v.  Lord  Compton  (i),  Forbes  v.  Moffatt  (2), 
Earl  of  Buckingham  v.  Hobart  (3),  and  other  cases.] 

Mr:  Pemberton  and  Mr.  Pitman  for  the  devisee  of  the  estate : 

[  516  ]  ♦     *     They  argued  that  the  terms  of  Mrs.  Lort's  will  were  con- 

clusive on  the  point ;  for  she  devises  expressly,  subject  to  certain 

(1)  2  E.  E.  131  (2  Vee.  Jr.  69).  (3)  19  E.  E.  197  (3  Swanst.  p.  186). 

(2)  U  E.  E.  222  (18  Vee.  384). 
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charges,  "and  upon  or  for  no  other  use,  trust,  intent,  or  purpose        Hood 
whatever;"  this  excludes  the  possibility  of  her  intending  the  devisee     Phillips. 
to  take,  subject  in  addition  to  a  mortgage  of  5002.     They  cited 
Tyler  v.  Lake  (i),  Astley  v.  Milles  (2),  Parry  v.  Wright  (3). 

Mr.  G.  Turner  and  Mr.  Bevir,  for  the  representatives  of  John 
Phillips  the  trustee. 

Mr.  Freeling,  for  John  Lort  Phillips  the  trustee. 

Mr.  Kindersleyy  in  reply. 

The  Masteb  of  thb  Bolls:  Feh.ii. 

hi  this  case  the  testatrix,  Mrs.  Elizabeth  Lort,  was,  in  her  life- 
time, entitled  to  an  estate  called  East  Hook,  and  was  also  entitled 
to  the  sum  of  500!.,  charged  on  the  same  estate  by  way  of  mortgage. 
Bj  her  will  she  devised  the  estate,  subject  to  certain  charges,  to  the 
defendant  Peregrine  Lort  Phillips  in  fee  ;  and  she  gave  the  residue 
of  her  personal  estate  to  the  plaintiffs,  Elizabeth  Hood  and  Mary 
Saunders. 

The  plaintiffs  insist  that  the  mortgage  was  kept  up  as  a  distinct 
charge,  and  they  claim  the  5002.  as  part  of  the  testatrix's  personal 
estate. 

The  defendant.  Peregrine  Lort  Phillips,  insists,  that  as  the  estate       [  5i7  ] 
and  the  charge  thereon  belonged  to  the  same  person,  the  charge 
ought,  in  this  Court,  to  be  deemed  merged  in  the  inheritance. 

And  the  only  question  in  the  cause  is,  whether  the  mortgage  for 
5001.  was  a  subsisting  charge  at  the  time  of  the  death  of  the 
testatrix. 

The  general  rule  in  such  cases  is  not  in  dispute.  If  the  same 
person  becomes  absolutely  entitled  to  an  estate,  and  to  a  sum  of 
money  which  is  charged  upon  it,  this  Court  will  deem  the  charge  to 
have  become  merged  in  the  estate,  or  to  have  become  extinguished ; 
miless  it  shall  appear  that  the  owner  of  the  estate  and  of  the  charge 
intended  otherwise. 

For  the  purpose  of  showing  the  intention,  evidence  direct  and 
presumptive  may  be  resorted  to;  and  the  plaintiffs  allege  it  to  be 
clear,  that  the  testatrix  did  not  intend  to  pay  off  the  mortgage  for 
the  purpose  of  relieving  the  estate  or  property  on  which  it  was 

(1)  34  B.  B.  53  (4  Sim.  351).  (3)  24  B.  B.  191  (1  Sim.  &  St.  369). 

(2)  27  B.  B.  190  (1  Sim.  298). 
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Hood  charged,  but  for  the  purpose  of  keeping  a  portion  of  her  personal 
Phillips,     estate  SO  invested. 

The  mortgage  was  of  very  long  standing,  and  in  February,  1807, 
was  vested  in  Henry  Davis,  who  was  entitled  to  the  estate  in 
fee,  subject  to  redemption  on  payment  of  5002.  Mrs.  Lort  was 
absolutely  entitled  to  the  equity  of  redemption. 

The  money  was  then  paid  off  by  Mrs.  Lort ;  and,  on  that  occasion, 
Henry  Davis  conveyed  the  estate,  not  to  her,  but  to  John  Phillips, 
by  a  deed  to  which  she  was  no  party,  and  in  which  it  was  expressed 
that  the  mortgage  was  paid  off  by  Phillips;  and  that,  in  consideration 
[  ♦SIS  ]  *  thereof,  the  estate  was  conveyed  to  him  in  fee,  subject  to  redemption 
on  payment  of  the  mortgage-money  to  him.  On  the  following  day, 
however,  the  26th  February,  1807,  John  Phillips  executed  a  deed- 
poll,  whereby  he  declared  that  the  money,  with  which  the  mortgage 
was  paid  off,  was  not  his,  but  Mrs.  Lort's ;  and  that,  in  the  deed, 
his  name  was  used  only  in  trust  for  her ;  and  by  the  deed  it  was 
expressed  that  he  covenanted  with  her,  her  executors,  adminis- 
trators, and  assigns,  that  he  would,  at  her  request,  convey  the 
estate  to  her,  her  heirs  and  assigns,  or  unto  such  other  person  as 
she,  her  heirs,  executors,  administrators,  or  assigns  should  direct. 

In  this  case,  therefore,  the  owner  of  the  estate  paying  off  the 
charge,  caused  a  conveyance  to  be  so  made,  as  not  legally  to 
extinguish  the  charge.  The  legal  estate  was  left  outstanding,  and 
this  was  contended  to  be  conclusive  evidence,  that  Mrs.  Lort 
intended  the  charge  to  be  kept  on  foot  for  the  benefit  of  her 
personal  estate ;  and  the  rather,  because  of  the  introduction  of  the 
words  **  executors  and  administrators  "  into  the  declaration  of  trust. 

The  presumption  being,  that  when  the  owner  of  an  estate  pays  off 
a  charge,  he  does  it  for  the  relief  of  the  estate,  a  cotemporaneous 
transfer  of  the  charge  to  a  trustee  must  be  considered  as  one  of  the 
grounds  upon  which  the  presumption  may  be  rebutted ;  but  no 
instance  has  been  cited  in  which  such  a  transfer  has  of  itself  been 
held  to  be  decisive  evidence  against  the  presumption,  and  I  am  of 
opinion  that  it  ought  not  to  be  so. 

The  object  is  to  collect  the  intention  :  and  we  must  look  at  all  the 
[  *619  ]  circumstances  of  the  case,  at  the  transfer,  *at  the  trusts  declared, 
and  at  the  subsequent  conduct  of  the  party.  Even  if  Mrs.  Lort 
had  intended  in  1807,  that  the  charge  should  be  continued,  the 
money  and  estate  being  her  own  absolutely,  she  was  at  liberty  at 
any  time  to  change  her  mind,  which  might  have  been  different  in 
1829  when  she  made  her  will,  and  in  1832  when  she  died. 
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In  this  case  Mrs.  Lort  was  not  content  with  merely  causing  the  Hood 
mortgage  to  be  transferred  to  John  Phillips,  she  also  caused  a  Phillips. 
declaration  of  trust  to  be  executed.  It  is  said,  that  at  the  time, 
her  clear  intention  was  to  keep  the  mortgage  on  foot,  and  yet  she 
has  not  said  so ;  the  declaration  is  silent  as  to  that,  and  her 
intention  in  that  respect  (supposing  it  to  be  such  as  is  alleged),  is 
left  as  matter  of  implication  and  inference,  from  the  mere  fact  of 
the  transfer  and  the  use  which  is  made  of  the  words  **  executors 
and  administrators "  in  the  deed.  I  am  unable  to  adopt  the 
reasoning  which  leads  to  the  inference  insisted  on  by  the  plaintiff. 
It  appears  to  me,  that  if  she  really  had  intended  to  keep  the  charge 
on  foot,  the  declaration  of  trust  was  an  occasion  on  which  the 
intention  must  have  been  clearly  and  unequivocally  expressed,  and 
the  absence  of  any  mention  of  the  trust  on  which  the  money  was  to 
be  held,  or  the  mode  in  which  it  was  to  be  applied,  appears  to  me 
to  afford  evidence  in  support  of  the  ordinary  presumption  far  out- 
weighing any  evidence  against  the  presumption,  which  the  use  of 
the  words  **  executors  and  administrators"  in  an  ill-drawn  deed  may 
be  supposed  to  afford. 

There  is  nothing  to  show  that  Mrs.  Lort  had  any  interest  in 
keeping  up  the  charge,  and  thinking  that  the  transfer  of  the 
mortgage  and  the  declaration  of  trust  taken  together,  do  not  afford 
sufficient  evidence  to  rebut  the  ordinary  presumption  that  she  paid 
off  the  *charge  to  relieve  the  estate,  it  does  not  appear  to  me  to  be  [  '520  ] 
material  to  consider  what  advice  or  what  motive  induced  her  to 
cause  the  transfer  to  be  made  as  it  was. 

Twenty- two  years  elapsed  between  this  transaction  and  the  date  of 
the  will,  and  in  the  will  no  mention  whatever  is  made  of  the  mort- 
gage money.  Being  the  owner  of  the  estate,  and  of  the  supposed 
charge  upon  it,  she  devises  the  estate  to  John  Lort  Phillips  in  fee, 
on  trast  to  pay  an  annuity,  and  to  raise  certain  sums  by  sale 
or  mortgage,  and  subject  to  those  charges  and  the  expense  of 
executing  those  trusts,  she  gives  the  estate  to  Peregrine  Lort 
Phillips,  his  heirs  and  assigns  for  ever;  and  she  adds  the 
words,  *'  and  upon  or  for  no  other  use,  trust,  intent,  or  purpose 
whatsoever." 

It  is  very  difficult  for  me  to  suppose  that  the  testatrix,  using 
these  words,  intended  the  estate  given  to  her  devisee,  to  be  subject 
to  a  claim  by  her  residuary  legatee  for  a  sum  of  5002.  charged  on  that 
estate.  What  the  plaintiffs  want,  is  proof  of  intention  to  rebut  the 
ordinary  presumption  in  such  cases ;  and  the  occasion  of  making 
B.B. — VOL.  Ln.  14 
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the  will  was  sach  as  to  make  it  probable,  to  say  the  least,  that  the 
testatrix  would  have  distinctly  and  unequivocally  expressed  the 
intention,  if  she  really  had  it. 

If  the  charge  had  belonged  to  another  person,  it  would  have  been 
in  no  way  affected  by  the  terms  of  the  devise  ;  and  even  in  this  case 
(the  charge  belonging  to  the  testatrix),  I  do  not  think  that  the 
silence  of  the  will  on  the  subject  of  the  charge  is  itself  conclusive. 
But  it  corroborates  the  impression  afforded  by  the  other  circum- 
stances of  this  case ;  and,  on  the  whole,  I  am  of  opinion  that  there 
is  no  sufficient  evidence  to  rebut  the  ^presumption  that  this 
lady,  having  paid  off  the  mortgage,  intended  to  extinguish  the 
charge. 

Dismiss  the  bill  with  costs. 


1841. 
Feb.  13. 

RolU  CouH. 
Lord 

LANODALBf 

M.R. 

[621] 


WEENCH  V.  JUTTING. 

(3  Beav.  521—524  ;  S.  0.  5  Jur.  145.) 

A  testator  bequeathed  to  A.  his  household  furniture  and  other  like  things, 
*'  and  all  other  goods  of  whatever  kind,"  and  he  appointed  that  certain 
specified  monies  should  be  divided  as  follows,  after  all  his  debts  should  be 
paid  off.  He  then  specified  certain  legacies,  and  proceeded, ''  three  or  four 
thousand  pounds,  or  whatever  remaining  sum  or  sums  to  A."  :  Held,  that 
A.  did  not  take  the  general  residue. 

The  question  in  this  cause  turned  on  the  will  of  Jacob  Wrench, 
which  was  expressed  as  follows:  "I  give  and  bequeath  all  my 
household  furniture,  plate,  linen,  books,  china,  pictures,  and  all 
other  goods  of  whatever  kind  unto  Margaret  Petronella  Jutting  of 
No.  1,  Grove  Hill  Terrace,  Camberwell,  and  appoint  J.  H.  Jutting 
of  the  same  place  sole  executor,  and  that  the  money,  outstanding 
or  book  debts,  the  remaining  sum  unsettled,  left  me  by  my  late 
father,  and  also  what  may  be  forthcoming  from  the  estate  of  the 
late  firm  of  Turner  and  Wrench,  now  in  the  hands  of  Mr.  Adams  of 
Bridewell,  be  divided  as  follows,  after  all  my  debts  are  paid  off, 
50Z.  Eev.  T.  W.  Wrench  for  board  and  lodging ;  lOOZ.  Diana  Maria 
Matilda ;  50i.  Julia  Charlotte  Wood ;  lOOZ.  Mrs.  Shyring ;  lOOZ. 
Aged  Pilgrim  Society ;  8  to  4,0002.,  or  whatever  remaining  sum  or 
sums,  to  my  beloved  Margaret  Petronella  Jutting.'' 

The  testator  died  in  October,  1887.  It  appeared  that  he  had 
other  personal  property,  besides  that  specified  in  his  will,  con- 
sisting principally  of  money.  The  question  was,  whether  the 
will  contained  a  general  residuary  gift  to  Miss  Jutting. 
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Mr.  Peniberton,  Mr.  Stuart,  and  Mr.  Craig  for  the  plaintiflFs,  Wrench 

who  were  the  next  of  kin  of  the  testator,  contended  that  the  general  jutting. 

residuary  estate  was  undisposed  *of.  [  *522  ] 
[They  cited  Ommaney  v.  Butcher  (i).] 

Mr.  Kindersley  and  Mr.  Purvis,  contra,  contended  that  the 
general  residue  passed  to  the  defendant  Miss  Jutting  [and  cited 
Legge  v.  A8gill(2),  Michell  v.  Michell(s),  Kendall  v.  Kendall  (4,), 
Arnold  v.  Arnold  (s).  Boys  v.  Morgan  {6),  Dowson  v.  Gaskoin{1), 
Rogers  v.  Thomas  (8),  and  other  cases]. 

The  Mastbb  of  the  Bolls  (without  hearing  a  reply) : 

There  is  some  obscurity,  but  we  must  collect  the  testator's 
meaning  from  all  the  words  of  the  will.  The  intention  imputed 
to  the  testator  by  the  defendant  is,  that  he  intended  to  give  her 
every  thing  he  had  in  the  *world,  subject  to  the  payment  of  his  [  ♦523  ] 
debts  and  legacies.  If  that  were  his  intention,  the  way  in  which 
he  expresses  himself  is  this  (his  Lordship  read  the  will),  he  does 
not  direct  the  legacies  to  be  paid,  and  then  give  to  the  defendant 
all  the  rest,  but  he  distinguishes  a  particular  part  of  his  property 
from  all  the  rest,  and  directs  it  to  be  divided,  after  all  his  debts 
are  paid,  between  certain  legatees  in  the  amounts  stated,  and  gives 
3,0002.  or  4,(XX)i.,  or  whatever  remaining  sum  or  sums  to  the 
defendant.  In  the  former  part  of  the  will  he  had  given  her  the 
furniture,  &c.,  ^*  and  all  other  goods  of  whatever  kind."  It  is  not 
necessary  to  say  what  would  be  the  effect  of  these  words ;  if  they 
had  stood  by  themselves  and  if  this  were  the  only  clause  in  the 
will,  there  would  be  strong  reason  for  extending  their  operation ; 
bat  that  he  did  not  intend  all  his  estate  to  pass,  is  shown  by  his 
subsequently  stating  what  were  his  intentions  as  to  a  particular 
part  of  it.  It  has  been  argued,  that  he  excepted  certain  pecuniary 
legacies  from  his  general  gift  to  the  defendant  in  the  latter  part 
of  his  will,  and  that  he  did  not  otherwise  desire  to  extend  the 
exception,  but  when  it  is  once  shown  that  he  did  not  intend,  by 
the  first  words,  to  give  every  thing,  they  must  then  be  in  some  way 
restricted. 

I  think,  on  the  whole,  that  these  words  cannot  have  the  enlarged 

(1)  24  B.  R.  42  (T.  &  R.  260).  (6)  39  R.  R.  222  (2  My.  &  K.  365). 

(2)  24  R.  R.  51  (T.  &  R.  265,  ».).  (6)  45  R.  R.  337  (3  My.  &  Cr.  661). 

(3)  21  R.  R.  282  (5  Madd.  69).  (7)  44  R.  R.  176  (2  Keen,  14). 

(4)  28  B.  B.  125  (4  Rues.  360).  (8)  44  R.  R.  173  (2  Keen,  8). 
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Wrench 

r. 
Jutting. 


[624] 


meaning  attributed  to  them  by  the  defendant.  The  testator  by 
the  latter  clause  separates  three  several  portions  of  his  property : 
his  book  debts,  the  sum  unsettled  by  his  father,  and  what  may  be 
forthcoming  from  the  late  firm,  and  having  specified  them,  he  says 
they  are  to  be  divided  as  follows,  after  payment  of  his  debts,  and 
having  directed  the  particular  sums  to  be  given  to  the  legatees 
named ;  he  gives  "  3,000Z.  or  4,000/.,  or  whatever  remaining  sum 
or  sums  "  to  the  defendant.  I  cannot  extend  the  meaning  of  these 
latter  words  beyond  the  particular  sum  here  mentioned. 

It  was  properly  asked,  why  did  the  testator  enumerate  those 
particular  sums  at  all?  There  could  be  no  reason,  unless  he 
intended  them  alone  to  be  subject  to  the  disposition  in  that  clause. 
I  think  that  the  general  residue  is  undisposed  of  and  belongs  to 
the  plaintiffs,  the  next  of  kin. 


1841. 
Feb,  16. 

Bolls  Orurt 

Lord 

Langdale, 

M.R. 

[524] 


[  ♦625  J 


SIDEBOTHAM  v.  BAKRINGTON. 

(3  Beav.  524—529 ;  S.  C.  5  Jur.  429 ;  further  proceedings,  4  Beav.  110 ;  5  Beav. 
261 ;  10  L.  J.  Ch.  302.) 

Specific  i)erfonnance,  queetions  of  title,  and  of  conveyance,  distinguished. 

William  Barrinoton,  who  was  possessed  of  a  life  interest  in  a 
freehold  estate,  committed  an  act  of  bankruptcy  in  April,  1829, 
and  afterwards,  on  the  21st  of  April,  1829,  he  conveyed  the  estate 
to  Mr.  Skirritt,  in  trust  to  sell  for  payment  of  certain  debts,  and 
to  pay  the  residue  to  him  William  Barrington.  At  the  time  of  this 
conveyance  the  estate  stood  mortgaged  to  Mr.  Royds. 

In  December,  1829,  William  Barrington  was  imprisoned  for 
debt,  and  in  April,  1830,  he  took  the  benefit  of  the  Insolvent 
Debtors'  Act  (7  Geo.  IV.  c.  67),  and  executed  the  usual  conveyance 
of  his  property  to  the  official  assignee,  but  no  regular  assignee  was 
then  appointed. 

On  the  22nd  of  February,  1883,  William  Barrington  was 
declared  a  bankrupt,  and  the  plaintiff  was  appointed  his  assignee. 
The  property  was  sold  by  the  *plaintiff  to  the  defendant  William 
Barrington  the  younger,  who  having  refused  to  complete  his  pur- 
chase, a  bill  for  specific  performance  was  filed  against  him,  and  a 
reference  as  to  the  title  made  to  the  Master.  The  Master's  opinion 
being  against  the  title,  the  matter  now  came  before  the  Court  by 
way  of  exception  to  his  report. 

The  purchase-money   was   admitted,   for  the   purpose    of   this 
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discnssion,  to  be  more  than  su£Bcient  to  pay  all  the  creditors  under  Siokbotham 
the  insolvency,  but  the  parties  reserved  to  themselves  the  right  of     barrinq- 
addncing  evidence  thereon. 


V. 
RRI] 
TON. 


yir.   Pemberton  and   Mr,   Teed,   for   the   exceptions,   and   in 
support  of  the  title,  contended  : 

First,  that  the  fiat  in  bankruptcy  wholly  superseded  the 
insolvency. 

Secondly,  that  the  assignees  and  creditors  under  the  insolvency 
must  be  considered  in  the  nature  of  incumbrancers,  and  subject  to 
their  claims,  as  mere  trustees  for  the  assignees  and  creditors  under 
the  bankruptcy;  that  the  objection  would  then  be  one  of  con- 
veyance and  not  of  title  :  Townsend  v.  Campernown  (i),  Lord 
Brayhroke  v.  Inskip{2). 

Thirdly,  that  the  insolvency  could  not  overreach  the  voluntary 
deed  to  Skirritt,  the  deed  having  been  executed  more  than  three 
months  from  the  commencement  of  the  imprisonment,  7  Geo.  IV. 
c.  57,  s.  32,  but  that  *the  bankruptcy  did  overreach  that  deed,  [  '526  ] 
because  the  act  of  bankruptcy  took  place  prior  to  its  execution. 
That  consequently  the  assignees  in  bankruptcy  took  the  estate, 
interest,  and  power  conveyed  to  Skirritt,  and  had  priority  over 
the  assignees  in  the  insolvency. 

Mr,  Kindersley  and  Mr,  Bethell,  contra : 

The  estate  and  interest  of  the  assignee  under  the  insolvency  is 
still  subsisting :  Ex  parte  Shuttleworth  (3) ;  this  also  appears  from 
the  thirteenth  section  of  the  Insolvent  Act.     *     *     * 

The  insolvent  assignee  is  not  a  trustee,  he  is  not  in  any  way       [  527  j 
ander  the  control  of  the  plaintiff,  the  objection,  therefore,  goes  to 
the  title  and  not  to  the  conveyance. 

The  deed  to  Skirritt  is  valid  as  against  the  plaintiff,  unless  it 
were  fraudulent,  which  is  not  suggested. 

Mr.  Teed,  in  reply. 

The  Masteb  of  the  Bolls,  after  reading  the  thirteenth  section 
of  the  7  Geo.  IV.  c.  57,  decided  that  the  fiat  did  not  supersede  the 
insolvency,  and  that  the  conveyance  to  the  provisional  assignee  in 
insolvency  was  good  and  valid,  and  he  then  proceeded  as  follows : 

On  the   other  point,  it  appears   that  under  the  deed  of  the 

(1)  30  B.  E.  825  (1  Y.  &  J.  449).  (3)  2  Gl.  &  J.  68. 

(2)  7  B.  B.  106  (8  Vee.  436). 
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SiDEBOTHAM  21st  April,  1829,  the  equity  of  redemption  of  this  estate,  it  having 
Barbing-  been  previously  mortgaged,  was  conveyed  to  a  trustee  upon  trust 
'^^^'  to  sell  and  to  pay  certain  debts,  and  to  hand  over  the  surplus  to 
the  bankrupt.  Now,  whatever  may  be  the  effect  of  the  Insolvent 
Debtors'  and  Bankrupt  Act  upon  such  voluntary  deeds,  this  at  least 
is  clear,  that  whatever  interest  was  vested  in  the  bankrupt  after  the 
execution  of  that  deed,  did,  by  operation  of  the  assignment  in 
the  insolvency,  become  vested  in  the  assignee  in  the  insolvency, 
and  it  became  vested  in  him  subject  to  the  duties  he  had  to 
perform.  That  interest,  therefore,  now  remains  in  the  insolvent's 
assignee  subject  to  the  duties  which,  according  to  the  Act,  he  has 
to  perform. 

I  do  not  think  it  is  necessary  for  me  to  advert  to  the  difference 
between  the  provisional  and  an  ordinary  creditor's  assignee,  because 
there  is  now  such  a  person  in  whom  the  estate  is  at  present  vested, 
[  '528  ]  and  when  or  at  *what  particular  time  it  became  so  vested,  does  not 
appear  to  me  to  be  material ;  but  the  estate  being  so  vested  in 
the  assignee,  and  he  being  subject  to  such  duties,  I  apprehend  it 
cannot  be  considered  as  a  mere  question  of  conveyance. 

I  apprehend  a  question  of  conveyance  arises  in  this  way.  Where 
an  interest  is  vested  in  a  party  to  secure  a  right,  the  satisfaction 
of  which  right  entitles  the  party  who  has  sold  the  estate  to  call  for 
a  conveyance,  then  the  Court  considers  it  a  question  of  conveyance 
only,  but  I  think  it  has  never  gone  further  than  that.  If  the  estate 
be  vested  in  a  person,  not  for  the  purpose  of  securing  a  right,  but 
for  the  purpose  of  enabling  that  person  to  perform  a  duty  to  others, 
then,  until  that  duty  has  been  performed,  there  can  be  no  right  to 
call  for  a  conveyance. 

Now  here  there  is  clearly  a  duty  to  perform  in  obeying  the 
directions  which  are  contained  in  the  Insolvent  Act.  As  to  the 
value  of  the  estate,  I  cannot  enter  into  the  consideration  of  it  upon 
the  present  occasion.  It  appears  probable  that  if  these  persons  were 
amicably  disposed,  they  might,  by  means  of  the  assignee  in  the 
insolvency,  the  assignee  in  bankruptcy,  and  the  insolvent  himself, 
make  a  good  title ;  they  certainly  could  do  so  with  the  assistance 
of  the  Insolvent  Debtors'  Court;  however,  the  question  now  is, 
what  are  the  rights  and  duties  of  the  parties  with  respect  to 
one  another.  I  am  of  opinion  that,  under  the  circumstances,  the 
question  is  not  merely  one  of  conveyance,  but  one  of  title. 

The  other  point  has  been  put  very  ingeniously :  it  is  said,  that 
by  the  effect  of  the  bankruptcy  and  the  statute,  the  estate  which 
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TON. 
[  '529  ] 


the  bankrupt  intended  to  convey  *to  Skirritt  has  now  become  vested  Sioebotham 
in  the  assignee  in  bankruptcy,  and  by  acting  under  the  powers     barring- 
which  are  contained  in  the  deed,  the  plaintiff  can  make  a  good  title, 
wholly  independent  of  the  'estate  which  had  become  vested  in  the 
ai^ignee  in  insolvency  in  the  mean  while.     I  cannot,  however,  so 
coDsider  it. 

It  is  impossible  for  me  to  say,  that  there  is  such  a  right  vested 
in  the  assignee  in  bankruptcy,  that  he  can  make  a  good  title. 
Therefore  I  think  that  the  exceptions  taken  to  the  Master's  report 
must  be  overruled. 

I  think  it  right  to  say,  that  if  I  had  been  aware  of  the  nature 
of  this  report  before  this  matter  was  discussed  I  should  have 
declined  to  hear  the  arguments.  The  parties  have  agreed,  for 
the  purpose  of  argument,  but  not  for  any  other  purpose,  to  admit 
certain  facts,  and  reserved  the  right  to  adduce  evidence  on  them. 
An  adjudication  might  have  been  made  by  the  Court,  which  would 
have  proved  quite  fruitless ;  for  a  reference  must  afterwards  have 
become  necessary,  to  inquire  into  the  truth  of  the  very  facts,  on 
which  the  judgment  of  the  Court  was  founded.  The  Court  has  not 
time  to  indulge  in  the  discussion  of  imaginary  cases,  and  if  I  had 
^•een  aware  of  it  I  would  not  have  heard  this  case  on  such  partial 
admissions. 

[The  assignee  in  insolvency  subsequently  offered  to  concur  in  the 
r-onveyance,  and  at  the  request  of  the  defendant  a  reference  was 
directed  to  inquire  whether  such  concurrence  would  enable  the 
plaintiff  to  make  a  good  title  (4  Beav.  110—114).  The  Master 
i  aving  found  in  favour  of  the  title,  a  decree  for  specific  perform- 
ance was  made  on  further  directions,  but  without  costs  (5  Beav. 
261— 263).— O.  A.  8.] 


DOWDING  V.   SMITH  (1). 

(3  Beav.  541—548;  S.  C.  10  L.  J.  Ck  235.) 

Under  a  bequest  '*  to  A.  and  to  the  children  of  B.,  to  be  equally  divided" : 
Held,  tliat  they  took  per  capita. 

The  question  in  this  cause  was,  in  what  shares  the  residuary 
estate  of  the  testator  was  to  be  distributed  as  between  the  residuary 
legatees. 

The  testator  by  his  will,  dated  in  1825,  gave  a  number  of  legacies, 
and  among  them  specific  legacies,  and  400Z.  a  year  to  his  wife,  and 
(1)  Cp.  Bickahe  v.  Garwood  (1845),  8  Beav.  579. 


1841. 

Feb,  26. 

March  9. 

RolU  Court. 
Lord 

La  MOD  ALE, 

M.R. 

[641] 
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DOWDING 

r. 
Smith. 
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a  legacy  of  500Z.  Consols  to  the  children  of  Mrs.  John  Stockdale. 
He  afterwards  added  a  memorandum  as  follows :  '*  No  legacies  to 
be  paid  till  after  the  decease  of  my  dear  wife  Mrs.  Nancy  Stockdale, 
and  then  the  residue  of  the  property  do  devolve  to  my  niece  Miss 
Mary  Stockdale  of  Piccadilly,  and  to  the  children  of  Mr.  John 
Stockdale  to  be  equally  divided." 

There  were  five  children  of  John  Stockdale,  one  of  whom  was 
bom  after  the  decease  of  the  testator,  but  in  the  lifetime  of  his 
widow. 

The  testator's  widow  died  in  1839,  and  the  question,  which  arose 
between  Miss  Mary  Stockdale  and  the  five  children  of  John 
Stockdale,  was,  whether  the  former  took  a  moiety  of  the  residue, 
or  one  sixth  part  thereof  only. 

Mr.  Koe,  for  Mary  Stockdale,  contended  that  she  was  entitled 
to  a  moiety  of  the  residue ;  and  that,  at  all  events,  those  children 
only,  who  were  born  in  the  lifetime  of  the  testator,  were  entitled  to 
share  in  the  residue. 

Mr.  Roupell,  contrcif  contended  that  the  five  children  were 
entitled  to  share  equally  with  Mary  Stockdale,  as  the  gift  was  to  a 
class  after  the  death  of  the  widow. 

Mr.  Pemberton  and  Mr.  Wood  for  other  parties. 

The  Master  of  the  Bolls: 

I  think  there  are  several  authorities  bearing  on  this  question 
which  have  not  been  cited,  my  difficulty  arises  from  the  repetition 
of  the  word  "to."  The  residue  is  to  devolve  to  A.  and  to  the 
children  of  B.,  to  be  equally  divided. 

March  9.  The  case  was  again  heard,  when 

Mr.  Koe,   for  Mary  Stockdale,  argued  as  before ;  and  also 

contended  that  the  words  **  equally  to  be  divided  "  applied  to  both 

parties,  and  meant  that  the  property  was  to  be  equally  divided 

between  Mary  Stockdale  and  a  class  consisting  of  the  children  of 

^  John  Stockdale,  so  that  Mary  Stockdale  was  entitled  to  a  moiety. 

Mr.  Boupell,  for  the  children  of  John  Stockdale,  admitted  that 
the  words,  **  equally  to  be  divided,"  applied  to  both  parts  of  the 
sentence,  but  contended  that  there  was  to  be  an  equal  division 
between  Mary  Stockdale  and  the  children. 
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[They  cited  Blackler  v.  Wehb  (i),  Butler  v.  Stratton  (2),  Barnes  v.      Dowdino 
Patch  (3),  and  other  cases.]  Smith. 


The  Masteb  of  the  Bolls: 

There  is  some  obscurity  in  the  expression  used,  the  ambiguity 
depends  on  the  way  in  which  the  words,  "  to  be  equally  divided," 
ought  to  be  applied ;  both  parties  contend  that  they  ought  to  be 
applied  to  both  parts  of  the  sentence,  but  in  a  different  manner. 
One  says  that  the  whole  is  to  be  equally  divided  into  two  parts,  and 
that  one  is  to  belong  to  Mary  Stockdale,  and  the  other  half  to  the 
children  of  John  Stockdale;  on  the  other  fiand  it  is  contended, 
that  Mary  Stockdale  and  the  children  are  to  take  equally  between 
them.  I  cannot  read  the  expression  differently  than  I  should  if  the 
direction  had  been  to  divide  it  between  Mrs.  Stockdale  and  the 
children  of  John  in  equal  shares.  There  is  some  difficulty,  but  the 
authorities  come  in  aid,  and  show  that  the  proper  construction  is 
that  contended  for  by  Mr.  Roupell,  and  that  the  division  ought  to 
be  per  capita. 


[543] 


FTLER  V.   FYLEB(4). 

(3  Beav.  650—569;  S.  C.  5  Jur.  187.) 

A  person  knowingly  inducing  trustees  to  lend  trust  money  to  his  debtor 
on  a  security  not  warranted  by  the  trusts,  in  order  that  when  advanced 
such  person  may  obtain  thereout  payment  of  his  debt,  is  accountable  to  the 
cestui  que  trusts. 

A  solicitor  knowingly  procuring  trustees  to  commit  a  breach  of  trust  for 
his  benefit,  must  be  considered  as  a  partaker  in  the  breach  of  trust. 

Trustees  investing  trust  money  on  an  unauthorized  security,  are  responsible 
for  any  future  loss  traceable  to  that  first  error. 

A  trustee,  who  was  not  authorized  to  lend  the  trust  money  on  leasehold 
security,  applied  to  his  solicitors  to  procure  an  investment  for  some  trust 
money,  so  as  to  produce  a  larger  income.  The  solicitors  had  a  client  who 
wafl  considerably  indebted  to  them,  and  who  wanted  to  borrow  money  on 
leasehold  security,  and  they  proposed  it  to  the  trustee.  The  trustee  personally 
took  measures  to  ascertain  the  value  and  validity  of  the  security,  and  there- 
upon advanced  the  money,  which  was  paid  to  the  solicitors  and  carried  to 
the  credit  of  their  debtor's  account.  The  solicitors  acted  on  behalf  of  the 
borrower,  and,  to  some  extent,  for  the  trustee,  but  another  solicitor  also 
acted  for  him  and  for  one  of  the  cestui  que  trusts  in  the  matter.  The 
solicitors  had  notice  that  the  fund  was  trust  money  in  which  infants  were 
interested,  but  had  no  knowledge  of  the  trusts  or  of  the  limited  powers  of 
the  trustees.  The  security  turned  out  ample,  but  part  of  the  trust  funds 
were  afterwards  lost  by  being  transferred  to  a  similar  security  of  the  same 


(1)  2  P.  Wms.  383. 

(2)  3  Br.  C.  C.  366. 

(3)  7  K.  B.  127  (8  Ves.  604). 


(4)  Mara  y.  Browne  [1896]  1  Ch.  199, 
65  L.  J.  Ch.  225,  73  L.  T.  638,  C.  A. 


1841. 

i'V*.  19, 20,27, 

March  i. 

RolU  CouH. 

Lord 

Lanodalr, 

M.R. 

[550] 
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Ftler  paxty.    The  lending  on  leaseholds  being  a  breach  of  trust :  Held*  that  the 

r*  solicitors  \rere  not  liable  to  the  cestui  que  trusts  for  the  loss. 

Ftlbb.  Jjj  ^jjg  answer  to  a  bill  for  relief  in  respect  of  a  breach  of  trust,  it  was 

alleged  that  some  of  the  cestui  que  trust  had  assented  thereto :  Held,  that 
the  parties  sought  to  be  charged  were  entitled  to  an  enquiry. 

Solicitors  against  whom  charges  of  fraud  had  been  made  which  were 
unsubstantiated,  and  against  whom  the  bill  was  dismissed,  held  not  entitled 
to  their  costs,  on  the  ground,  that  by  the  position  in  which  they  had  placed 
themselves,  they  had  exposed  themselves  to  an  investigation  which  had  not 
unreasonably  been  instituted. 

This  bill  prayed  for  the  restitution  of  certain  trust  funds,  which, 
it  was  alleged,  bad  been  lost  by  a  breach  of  trust,  and  it  also  prayed 
a  declaration  of  the  liability  of  the  several  defendants  to  make  good 
the  same. 

The  trust  had  its  origin  in  the  year  1814,  when  the  defendant 
James  G.  Fyler,  being  disposed  to  make  a  provision  for  his  father, 
his  mother-in-law,  and  their  children,  by  deed  made  between 
himself  of  the  one  part,  and  Thomas  B.  Fyler  and  W.  B.  Glazier 
of  the  other  part,  assigned  to  the  latter  a  sum  of  10,000L  Navy 
[  *55i  ]  5  per  cent.  Annuities,  (in  the  deed  incorrectly  stated  *to  have  been 
that  day  transferred  into  their  names),  in  trust  to  pay  the  dividends 
to  his  father,  Samuel  Fyler,  for  his  life,  and  after  his  death  to  pay 
the  dividends  to  his  mother-in-law  Mrs.  Margaret  Fyler  for  life, 
for  the  maintenance,  &c.  of  herself  and  children;  and  after  her 
death  to  pay  the  principal  to  all  her  children  by  Samuel  Fyler  as 
should  be  living  at  her  decease.  The  deed  contained  no  power  to 
change  the  securities,  or  to  appoint  new  trustees  on  the  resignation 
of  any  trustee. 

It  appeared  that  the  money  was  not,  in  fact,  transferred  into  the 
names  of  the  trustees  at  the  date  of  the  deed,  but  that  at  various 
times  in  the  years  1819  and  1820,  James  C.  Fyler  transferred  into 
the  names  of  the  two  trustees  several  sums  which  ultimately 
consisted  of  9,458Z.  4«.  6d.  four  per  cent.  Annuities. 

Samuel  Fyler  died  in  1825. 

After  his  death  Mrs.  Margaret  Fyler  and  her  son  Thomas  B. 
Fyler  acting,  as  was  alleged,  on  her  behalf,  were  desirous  that  some 
better  income  should  be  made  from  the  trust  fund,  by  means  of  a 
change  in  the  investment ;  and  Thomas  B.  Fyler,  the  active  trustee, 
applied  by  letter  to  Messrs.  Blunt,  Boy  and  Blunt,  his  solicitors,  to 
obtain  an  investment  of  part  of  the  trust  fund  so  as  to  produce  51. 
per  cent.  Messrs.  Blunt,  Boy  and  Blunt  happened  to  have  a  client 
of  the  name  of  Baxter,  who  was  largely  engaged  in  building  specu- 
lations ;  they  had  extensive  transactions  with  him  in  the  way  of 
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their  bnainess,  and  he  was  at  the  time  indebted  to  them  in  a  sum        Ftlbb 
of  aboat  3,000Z.     Baxter  was  desirous  of  raising  6,000i.  by  way  of       fyler. 
mortgage,  at  51.  per  cent,  on  a  leasehold  house  in  Park  Lane,  and 
Messrs.  Blunt,  Boy  and  Blunt  proposed  this  security  to  Mr.  Thomas 
B.  Fyler ;  a  correspondence  took  place  between   them,  and  *full       [  •6"*^  ] 
explanations  were  given  as  to  the  nature  of  the  security  proposed. 
Mr.  Thomas  B.  Fyler  himself  engaged  a  surveyor  to  value  the 
property.     In  his  correspondence  he  stated,  he  '^was  acting  for 
minors  on  his  own  responsibility,"  and  he  ultimately  agreed  to 
advance  the  money  on  the  security  proposed.     Glazier,  however, 
refused  to  concur,  and  retransferred  the  trust  fund  into  the  name 
of  James  C.  Fyler  the  settlor. 

6,0002.,  part  of  the  trust  money,  was  afterwards  sold  out  of  the 
Bank,  and  lent  to  Baxter  on  a  mortgage  of  the  leasehold  premises 
in  Park  Lane,  which  was  executed  to  Thomas  B.  Fyler  and  Dr.  Reed 
a  new  trustee ;  the  whole  6,0002.  was  paid  over  to  Messrs.  Blunt, 
Boy  and  Blunt,  on  behalf  of  Baxter,  and  was  placed  by  them  to  the 
credit  of  his  account.  Messrs.  Blunt,  Boy  and  Blunt  at  the  same 
time  entered  into  a  guarantee  for  payment  of  the  ground  rent  of 
the  house,  and  the  interest  on  the  mortgage  *'  until  the  premises 
were  underlet  or  sold." 

Messrs.  Blunt,  Boy  and  Blunt,  though  aware  that  the  money 
advanced  was  trust  money,  in  which  infants  were  interested,  seemed 
to  have  had  no  knowledge  of  the  extent  of  the  power  of  the  trustees 
over  it. 

In  the  transaction,  Mr.  Dimond  a  solicitor,  was  in  some  manner 
employed  for  the  trustees,  and  for  the  cestui  que  trusts  or  some  of 
them ;  the  mortgage  deed,  though  prepared  by  Messrs.  Blunt,  Roy 
and  Blunt,  was- sent  to  him  for  his  perusal,  and  was  afterwards 
settled  by  an  eminent  conveyancer  on  behalf  of  the  parties  for  whom 
Mr.  Dimond  acted.  After  this  transaction  had  been  completed,  the 
mortgage  deed  was  retained  in  the  custody  of  Messrs.  Blunt,  Roy 
and  Blunt  on  behalf  of  the  trustees. 

In  February,  1827,  the  house  was  sold  for  nearly  10,0002. ;  the  [  553  ] 
purchase  money  was  consequently  ample  to  provide  for  the  mort- 
gage ;  but  it  having  been  stipulated,  that  in  case  of  a  sale  of  that 
property,  Baxter  should  retain  the  6,0002.  on  giving  security  on 
other  leasehold  property,  to  the  satisfaction  of  the  mortgagees  and 
their  solicitors,  the  mortgage  money  was  not  paid  oflf,  but  was 
retained  by  Baxter  on  another  substituted  security  of  leasehold 
property   in   Upper  Grosvenor   Street  and  Regent   Street.     The 
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Ftler  Begent  Street  house  was  afterwards  sold,  and  a  leasehold  hoase  in 
Ftleb.  ^^6  Quadrant  substituted,  and  on  the  sale  of  the  latter,  a  sum  of 
l,500i.  was  received  by  the  trustees. 

In  all  these  transactions,  Messrs.  Blunt,  Boy  and  Blunt  were 
concerned,  but  Thomas  B.  Fyler  was  active  in  seeing  to  the  value 
of  the  properties.  Baxter  ultimately  became  bankrupt  and  died 
insolvent,  and  the  mortgaged  premises  in  Upper  Grosvenor  Street 
having  proved  deficient,  a  considerable  part  of  the  trust  fund 
was  lost. 

This  bill  was  filed  by  the  children  of  Samuel  Fyler  by  Margaret 
his  wife,  against  the  trustees,  Mr.  Munro,  who  had  been  newly 
appointed  trustee,  James  G.  Fyler,  and  Messrs.  Blunt,  Boy  and 
Blunt,  and  it  sought  to  make  them  responsible  for  the  loss 
sustained. 

The  case  as  against  the  trustees,  was  for  a  breach  of  trust  in 
improperly  investing  the  funds  contrary  to  the  trusts  of  the  deed  ; 
but  as  against  Messrs.  Blunt,  Boy  and  Blunt  the  following  charges 
were  made  by  the  bill,  though  not  proved  :  ''  That  in  the  year  1825 
Baxter  was  in  great  pecuniary  difficulties,  and  that  Messrs.  Blunt, 
Boy  and  Blunt,  who  were  not  only  his  solicitors  but  in  some  manner 
[  •664  ]  connected  with  him  in  his  building  *speculations,  or  involved  by 
his  embarrassments,  and  had  an  interest  in  getting  money  for  him 
to  relieve  him  from  his  embarrassments,  applied  to  Thomas  B. 
Fyler,  and  proposed  to  him  to  lend  Baxter  a  sum  of  6,0002.  out  of 
the  trust  funds,  upon  the  security  hereinafter  mentioned  ;  and  they 
recommended  such  security  to  Thomas  B.  Fyler  as  being  a  sufficient 
security." 

'*  That  Messrs.  Blunt,  Boy  and  Blunt  acted  upon  the  occasion 
aforesaid,  not  only  as  the  solicitors  of  Samuel  Baxter,  but  also  as 
the  solicitors  of  Thomas  B.  Fyler,  as  such  trustee  as  aforesaid  ; 
and  they  approved  of  and  accepted  the  proposed  security  on  his 
behalf ;  and  at  their  instance  and  under  their  advice,  the  sum  of 
6,000Z.  was  afterwards  lent  and  advanced  to  Baxter  as  hereinafter 
mentioned,  and  a  great  part  if  not  the  whole  of  such  sum  was 
retained  by  them  for  their  own  use." 

*'  That  in  1825,  and  when  Messrs.  Blunt,  Boy  and  Blunt  procured 
the  said  Thomas  B.  Fyler  to  lend  the  sum  of  6,000f.,  part  of  the 
trust  funds  to  Baxter  as  aforesaid,  he,  Baxter,  was  in  great  pecuniary 
difficulties,  and  was  largely  indebted  to  theq^,  the  said  Messrs. 
Blunt,  Boy  and  Blunt ;  and  Messrs.  Blunt,  Boy  and  Blunt  were, 
to  some  extent,  concerned  or  interested  with  him  in  his  building 


VOL.  LH.]  1841.     CH.     8  BEAV.  554—556.  iil 

speculations,  and  were  under  pecuniary  liabilities  and  engagements       Ftleb 
for  him  to  a  large  amount ;  and  that  when  they  applied  for  and       Fyleb. 
procured  such  loan  to  be  made  to  him  as  aforesaid,  they  had  a 
direct  personal  interest  in  procuring  the  same,  and  the  whole  of  the 
said  sum  of  6,0002.  was  paid  into  their  hands,  in  order  that  the 
same  might  be  applied  by  them,  partly  in  liquidation  of  the  said 
Samuel  Baxter's  debt  to  them,  and  partly  in  or  towards  payment 
of  debts,  for  which  they  or  some  of  them  were  *per8onally  liable,       [  ♦sss  ] 
and  had  come  under  engagements  to  pay." 

''  That,  under  the  circumstances,  the  aforesaid  loan  of  the  said  sum 
of  6,000{.,and  the  subsequent  dealings  with  the  said  several  securities 
were  not  only  breaches  of  trust,  in  which  Mepsrs.  Blunt,  Roy  and 
Blunt  were  parties,  but  were  direct  frauds  by  them  against  the 
plaintiffs  and  the  trust  estate ;  and  that  Messrs.  Blunt,  Boy  and 
Blunt  are  therefore  liable  in  equity  to  replace  the  said  trust  funds." 

The  bill  prayed,  as  against  Messrs.  Blunt,  Boy  and  Blunt,  ''  that 
they  might  be  declared  liable,  to  the  extent  of  the  trust  monies 
which  came  to  their  hands  respectively,  to  make  good  the  same, 
and  that  they  might  be  decreed  to  do  so  accordingly." 

The  plaintiffs  failed  in  substantiating  by  evidence  these  grave 
charges  of  fraud,  as  will  be  found  noticed  in  the  judgment  of  the 
Court. 

Mr.  Kindersley  and  Mr.  Teed,  for  the  plaintiffs,  made  no  claim 
against  James  G.  Fyler  further  than  was  necessary  to  charge  the 
other  parties.  They  directed  their  argument  principally  against 
Messrs.  Blunt,  Roy  and  Blunt,  and  contended,  that  the  lending  the 
money  on  leasehold  security  was  unauthorised  by  the  deed,  and 
constituted  a  plain  breach  of  trust  against  all  parties  concerned ; 
that  those  who  participated  in  the  first  fault,  were  liable  for  all  that 
subsequently  happened,  unless  they  could  show  that  the  fund  had 
been  brought  back  into  a  proper  state  of  investment. 

That  Messrs.  Blunt,  Roy  and  Blunt,  admitting  that  they  knew 
that  the  money  was  trust  money,  had  constructive,  *if  not  actual  [  'sse  ] 
notice  of  the  trusts  of  the  settlement,  and  must  therefore  be  taken 
to  have  known  that  a  breach  of  trust  was  being  committed.  They 
received  the  trust  property  with  knowledge,  and  became  accountable 
as  trustees. 

(The  Master  of  the  Rolls  :  Your  argument  would  lead  to  this, 
that  if  trust  property  were  committed  to  a  carrier  or  a  messenger, 
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Fyleb       he  would  become  liable  as  a  trustee  if  he  knew  that  it  was  subject 
Fyleb.       to  a  trust.) 

This  case  goes  far  beyond ;  for  here  Messrs.  Blunt,  Boy  and  Blunt, 
with  knowledge,  assist  in  a  breach  of  trust,  and  receive  the  money 
in  discharge  of  their  own  debt.  The  case  is  precisely  similar  to 
that  of  Wilson  v.  Moore  (i)  and  Harvey  v.  Harvey,  before  Sir  John 
Leach  and  Lord  Cottenham,  on  appeal  (2).  They  are  not  merely 
agents,  but  have,  for  their  own  interest,  mixed  themselves  up  in 
the  breach  of  trust,  and  have  therefore  become  principals. 

That  they  were  the  solicitors  of  the  trustees  is  plain  from  their 
acts,  they  prepared  the  mortgage  deed,  which  was  part  of  the  duty 
of  a  mortgagee's  solicitor. 

Mr.  Pemberton  and  Mr.  Evans,  for  the  widow. 

Mr.  Tinney  and  Mr.  Koe,  for  the  representatives  of  Thomas  B. 
Pyler. 

Mr.  BetheU  and  Mr.  Heath,  for  Mr.  Munro,  a  new  trustee. 

Mr.  Girdlestone  and  Mr.  Hall,  for  James  C.  Fyler. 

Mr.  Loftiis  Wigram,  for  Lawrence  Fyler,  one  of  the  children. 

[  557  ]  Mr.  Turner  and  Mr.  Campbell,  for  Messrs.  Blunt,  Boy  and 

Blunt : 

The  plaintiff  has  wholly  failed  in  making  out  as  against  Messrs. 
Blunt,  Boy  and  Blunt,  the  case  alleged  against  them  by  the  bill. 
The  proposal  appears  plainly  from  the  correspondence  to  have 
originated  from  the  Fylers,  and  not  from  Messrs.  Blunt,  Boy  and 
Blunt.  Throughout  the  proceedings  Mr.  Thomas  B.  Fyler  appears 
to  have  been  most  active,  and  to  have  shown  the  greatest  care  and 
caution  in  seeing  to  the  validity  and  value  of  the  security. 

The  case  against  the  solicitors  proceeds  on  the  two  grounds,  of  a 
breach  of  trust  and  a  fraud  having  been  committed  by  them  ;  but 
unless  fraud  can  be  made  out,  there  is  no  principle  on  which  to 
charge  them  as  trustees.  There  is  no  foundation  whatever  for  the 
charge  of  fraud,  6,000Z.  were  invested  in  property  worth  10,000/. ; 
the  money  was  perfectly  secure,  and  although  the  trustee,  who 
acted  with  full  knowledge,  and,  as  he  says,  "on  his  own  responsi- 
bility," committed  a  breach  of  trust,  still  there  was  no  fraud,  faU 

(1)  36  E.  E.  272  (1  My.  &  K  126).        (2)  No  reference  is  given  to  this  case. 
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value  was  given,  and  the  6,0002.  when  received  became  the  property  FrLss 
of  Baxter.  The  case  has  no  resemblance  to  that  of  Wilson  v.  fylkr. 
Moorty  in  which  agents,  having  notice,  applied  trust  fund  in  pay- 
ment of  a  private  debt  due  to  them  from  their  principal,  who  was 
embarrassed  in  his  circumstances ;  that  was  a  case  of  fraud,  and 
what  the  Court  held  was  this,  that  the  defendants  could  not  retain 
a  fund  which  they  knew  to  belong  to  A.  in  payment  of  a  debt  due 
to  them  from  B.  There,  no  consideration  at  all  was  paid,  but  here 
full  consideration  was  given  for  the  trust  money,  and  though 
technically  a  breach  of  trust  as  against  the  trustees,  still  there  is 
no  semblance  of  fraud. 

If  then,  there  was  no  fraud,  Messrs.  Blunt,  Boy  and  Blunt,  at 
the  utmost,  were  mere  agents,  and  as  such  ^accountable  to  their  [  *558  ] 
principal  only,  and  not  to  the  cestui  que  trusts:  Adams  v,  Fisher  (i), 
Mifln  V.  Fitzpatrick  (2).  They  had  no  notice  of  the  trustees' 
powers  or  duties,  and  if  they  had,  they  could  not,  by  mere 
notice,  be  converted  into  implied  trustees  :  Nicholson  v.  Knowles  (8). 
They  also  cited  Keane  v.  Robarts  (4)  and  Davis  v.  Spurling  (6).] 

There  was  no  loss  on  the  first  transaction,  and  whatever  loss       [  559  ] 
may  have  subsequently  happened,  arose  from  the  trustees  post- 
poning the  sale  of  the  property,  and  from  exchanging  the  securities 
at  a  time  when  it  is  not  alleged  that  any  thing  was  due  from  Baxter 
to  Messrs.  Blunt,  Boy  and  Blunt.    *     *     ♦      ^ 

Mr.  Kindersley,  in  reply. 

The  Mastbb  of  the  Bolls  (after  stating  the  principal   circum- 
stances of  the  case) : 

It  is  said  by  some  of  the  parties  in  answer  to  this  bill,  that 
although  these  proceedings  in  respect  of  the  trust  money  must  be 
admitted  to  have  been  irregular,  *  because  there  was  no  authority  [  ♦sgo  ] 
at  all  to  change  the  security,  yet  it  was  done  manifestly  for  the 
advantage  of  one  of  the  cestui  que  trusts,  and  with  the  consent  of 
»ome  of  the  others ;  and  if  that  were  so, — if  all  this  has  taken  place 
▼ith  the  consent  of  the  parties  now  complaining,  it  certainly 
appears  to  me  that  they  would  not  have  any  right  to  maintain  this 
auit,  for  volenti  nonfit  injuria.  If  they  have  authorized  this  course 
of  dealing  with  their  own  fund,  it  would  be  in  the  highest  degree 
tin  just,  to  permit  them  to  establish  a  claim  against  those  who  have 

1 1)  45  B.  B.  328  (3  My.  &  Cr.  526).  (4)  20  E.  E.  306  (4  Madd.  356). 

(2)  23  R  R.  247  (6  Madd.  360).  (5)  32  E.  E.  141  (1  Buss.  &  My.  64). 

(3)  21  R.  R.  276  (5  Madd.  47). 


224  1841.    CH.    8  BEAV.  560—561.  [b.b. 

Fyleb       acted  under  their  authority.     There  is  no  evidence  upon  which  I 

Fyleb.       can  properly  act  as  to  that  matter ;  but  I  am  clearly  of  opinion  that 

there  must  be  an  inquiry  whether  these  investments,  or  any,  and 

which  of  them,  took  place  with  the  consent  of  any  of  these  parties, 

with  liberty  for  the  Master  to  state  special  bircumstances. 

But  there  are  other  persons  sought  to  be  charged,  as  to  one  of 
whom,  namely,  Mr.  Munro,  I  conceive  there  is  no  doubt  at  all.  The 
circumstances  under  which  he  came  into  this  trust,  are  not  such  as 
appear  to  me  to  render  him  in  any  degree  liable  for  the  breaches  of 
trust  that  have  been  committed.  The  other  parties  are  Messrs. 
Blunt,  Boy  and  Blunt,  in  respect  of  whom  alone  the  argument  of 
this  day  has  been  addressed  to  me.  Messrs.  Blunt,  Boy  and  Blunt, 
at  the  date  of  the  first  of  the  transactions  which  is  now  brought  into 
question,  happened  to  be  the  solicitors  of  Mr.  Thomas  Bilcliffe 
Fyler,  who  calls  himself  the  acting  trustee  in  this  matter,  and  also 
the  solicitors  of  Mr.  Baxter,  who  desired  to  have  this  loan;  and  it  is 
alleged,  that  their  own  personal  interests  were  so  involved  in  the 
transaction,  that  they  must  be  considered  to  have  acted  not  as 
solicitors  and  agents  alone,  but  as  persons,  who,  being  solicitors 
[  *56i  ]  and  agents,  took  advantage  of  their  "^position,  to  acquire  a  benefit 
for  themselves  at  the  hazard,  if  not  to  the  prejudice  of  the  trust ; 
and  that,  under  those  circumstances,  the  Court  ought  to  impute  to 
them  the  duty  of  seeing  to  the  due  application  of  this  trust  money ; 
in  other  words,  will  impute  to  them  the  character  of  trustees.  The 
argument,  as  it  was  first  addressed  to  me,  was  certainly  pushed  to  a 
greater  extent  than  I  have  ever  heard  attempted  with  regard  to 
charging  persons  with  the  duty  of  trustees.  It  has  now  been  most 
properly  reduced  within  narrower  limits,  and  their  liability  turns 
upon  the  point  which  I  have  last  adverted  to — whether  they  can  be 
considered  as  having  so  involved  their  own  personal  interests,  in 
the  matter  in  which  they  were  concerned  as  agents,  that  this 
Court,  in  the  exercise  of  its  jurisdiction,  ought  to  impute  to  them 
the  character  of  trustees.  I  do  not  mean  to  decide  it  at  this 
moment,  because  I  think  I  ought  to  look  at  one  or  two  cases  before 
I  come  to  a  decision  upon  it ;  but,  looking  at  the  facts  as  far  as 
they  relate  to  these  gentlemen,  they  stand  thus:  Being  such 
solicitors  as  I  have  mentioned,  at  the  time  when  the  first  transac- 
tion took  place,  a  large  debt  was  due  to  them  from  Mr.  Baxter. 
The  sum  which  was  raised,  was  received  by  them  for  him,  carried 
to  the  general  account  between  them,  and  applied  therefore  in 
immediate  liquidation  of  the  debt  which  was  due  to  them  from 
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Mr.  Baxter.    So  that  there  can  scarcely  be  a  doubt,  thai  they  had  an        Ftlsb 
immediate  advantage  from  the  completion  of  this  transaction ;  but       Fyl'eb. 
then  it  is  said,  that  they  got  this  advantage,  by  improperly  inducing 
their  client  the  trustee,  knowingly  to  commit  a  breach  of  trust.    Is 
that  made  out?     Did  they  knowingly  induce  him  to  commit  a 
breach  of  trust  ?*    They  did  not  apply  to  him  to  have  this  done  ;  on 
the  contrary,  he  being  desirous  to  effect  this  object — to  change  the 
security  so  as  to  procure  a  higher  rate  of  interest,  applied  to  them, 
in  order  that  they  might  assist  ♦him  in  finding"  a  fit  security  for       [  *^^2  ] 
the  purpose,  and  they,  being  applied  to  by  him,  did,  in  compliance 
with  his  request,  look  out  for  a  security.      Unforttmately  they 
found  that  security  from  another  client,  and  therefore  got  involved 
in  that  perplexity,  which  all  solicitors  get  entangled  in,  when  they 
are  acting  for  persons  who  may  have  opposite  interests.     A  gentle- 
man of  the  name  of  Dimond  seems  undoubtedly  to  have  been  con- 
sulted for  the  interest  of  some  of  this  family.     In  what  capacity  he 
^as  consulted,  or  what  advice  he  gave,  does  not  very  clearly  appear 
to  me.     It  does  appear  by  the  whole  of  the  transactions,  that 
Mesiirs.  Blunt,   Boy  and  Blunt  were   acting  as  the  solicitors  of 
Thomas  B.  Fyler,  by  the  preparation  of  the  deeds,  by  the  deeds 
•%ing  in  their  possession  afterwards,  and  so  on.     The  trust  money, 
which  was  properly  invested,  was  sold  out,  Mr.  Roy  being  one  of 
the  persons  named  in  the  power  of  attorney  for  its  sale ;  this  fact 
has  not  been  dwelt  upon,  but  still  it  is  in  some  respects  an  impor- 
unt  circumstance  to  take  notice  of.     It  appears  also  that  they 
received  the  6,000Z.  for  Mr.  Baxter;  Baxter  was  giving  security 
which  turned  out  to  be  ample,  in  exchange  for  this  money,  and  the 
trustees,  receiving  ample  security,  pay  the  money  to  Mr.  Roy  as 
the  agent,  and  on  the  account  of  Baxter.    When  the  trustees  got 
the  security,  they  made  it  subject  to  the  trust,  and  the  money 
which  was  paid  over  could  scarcely  then  be  considered  as  trust 
money ;  it  was  intended  to  be  given  to  Baxter  for  his  own  use,  and 
^as  given  to  him  by  the  hands  of  Blunt,  Roy  and  Blunt.     I  do  not 
mean  to  state  finally  my  opinion  upon  it,  but  if  this  be  the  state  of 
the  transaction,  can  the  case  be  considered  exactly  like  that  of 
Ii'f7«#ii  and  Moore,  where  the  agent  of  the  trustee  had  standing  in 
the  name  of  the  trustee  certain  sums  of  money,  which  he  after- 
^drds,  pursuant  indeed  to  the  order  of  the  trustees,  applied  to  a 
!  urpose  contrary  *to  the  trust  ?    Was  this  money,  at  the  moment       [  *''56.s  ] 
it  was  placed  in  the  hands  of  Blunt,  Roy  and  Blunt,  to  be  con- 
sidered as  trust  money?    Must  they  be  considered  as  so  involved 
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Fylbb  with  their  client,  the  trustee,  that  the  exchange  of  the  security  for 
Ftleb.  ^^6  money  cannot  be  considered  as  a  complete  substitution  of  one 
for  the  other,  but  as  still  continuing  to  retain  its  character  of 
trust  money  ?  I  apprehend  really  that  the  whole  case  depends  on 
this ;  because  it  must  be  admitted  that  this  was  the  transaction  by 
which  all  the  future  loss  was  occasioned.  If  this  money  had  been 
allowed  to  remain  in  its  original  state  of  investment,  no  loss  could 
have  afterwards  taken  place,  by  the  diminution  of  the  value  of  the 
house  in  Upper  Grosvenor  Street ;  but  it  was  that  transaction 
which  led  to  all  the  rest.  The  plaintiffs  in  this  cause  are  not  con- 
tent to  take  up  the  transaction  at  the  time  when  the  trust  money 
stood  in  that  sufficient  and  secure  investment,  partly  in  stock  and 
partly  on  the  mortgage  upon  an  estate  of  sufficient  value;  but 
'  professing  themselves  to  be  most  exceedingly  reluctant  to  do  any 
thing  by  which  they  may  charge  Mr.  James  C.  Fyler  their  bene- 
factor ;  say,  in  substance,  we  would  rather  attack  him,  however 
ungraciously,  than  leave  Messrs.  Blunt,  Eoy  and  Blunt  unassailed. 
If  they  have  a  right  to  charge  Mr.  James  C.  Fyler,  of  course  they 
must  have  the  benefit  of  it ;  and  whatever  one  may  think  of  the 
feelings  by  which  persons  are  actuated  in  such  a  case,  there  is  an  un- 
doubted necessity  to  give  effect  to  any  rightful  claim  which  they  make. 
Gases  which  are  very  painful  are  not  unfrequent  in  this  Court  ; 
we  find  a  married  woman  throwing  herself  at  the  feet  of  the  trustee, 
begging  and  entreating  him  to  advance  a  sum  of  money  out  of 
the  trust  fund  to  save  her  husband  and  her  family  from  utter  and 
entire  ruin,  and  making  out  a  most  plausible  case  for  that  purpose ; 
his  compassionate  feelings  are  worked  upon  ;  he  raises  and  advances 
[  *iyei  ]  *the  money ;  the  object  for  which  it  was  given  entirely  fails ;  the 
husband  becomes  bankrupt ;  and  in  a  few  months  afterwards  the 
very  same  woman  who  induced  the  trustee  to  do  this,  files  a  bill  in 
a  court  of  equity  to  compel  him  to  make  good  that  loss  to  the  trust. 
These  are  cases  which  happen ;  they  shock  everybody's  feelings  at 
the  time,  but  it  is  necessary  that  relief  should  be  given  in  such 
cases:  for  if  relief  were  not  given,  and  if  such  rights  were  not 
strictly  maintained,  no  such  thing  as  a  trust  would  ever  be  pre- 
sei-ved.  The  hardship,  therefore,  of  individual  cases  must  not  be 
taken  into  consideration,  and  if  these  parties  think  fit  to  insist  on 
their  strict  rights,  they  are  entitled  to  have  them. 

I  will  look  into  the  authorities  which  have  been  cited,  and  men- 
tion this  case  again ;  but  this  I  must  say,  that  if  I  should  hold  that 
Blunt,  Hoy  and  Blunt  have  made   themselves  liable,  they  are 
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entdtled,  just  as  much  as  any  other  party,  to  the  benefit  of  an  Ftlkb 
inquiry,  whether  this  was  done  with  the  consent  of  the  cestui  Fylbb. 
que  trusts. 

TuE  Master  of  the  Bolls  :  March  i. 

In  this  bill  it  is  alleged  that  Messrs.  Blunt,  Boy  and  Blunt,  the 
solicitors  of  Thomas  Bilcliffe  Fyler,  and  also  of  Samuel  Baxter, 
being  creditors  of  Mr.  Baxter  to  a  large  amount,  and  being 
connected  with  him  in  his  building  speculations,  or  involved  by  his 
embarrassments,  and  liable  for  the  payment  of  debts  which  he 
owed  to  other  persons,  did,  for  the  purpose  of  procuring  payment 
of  the  debt  due  to  themselves,  and  relieving  themselves  from  their 
liabilities  to  other  persons  for  Baxter,  knowingly  prevail  upon 
Thomas  Bilcliffe  Fyler,  who  was  a  trustee  for  the  plaintiffs,  to 
violate  his  trust,  and  lend  6,0001.  trust  money  to  Baxter,  in  order 
that  they,  as  Baxter's  agents,  ^might  receive  the  amount,  and  [  *^^o  ] 
apply  the  same  for  their  own  benefit,  in  satisfaction  of  the  debts 
due  to  themselves,  and  for  which  they  were  liable  to  other  persona. 
And  it  is  charged,  that  this  loan  and  the  subsequent  dealings  with 
the  money  were  not  only  breaches  of  trust  to  which  Blunt,  Boy  and 
Blunt  were  parties,  but  were  direct  frauds  by  them  against  the 
persons  entitled  to  the  trust  money.  If  the  facts  were  as  alleged, 
I  conceive  that  the  plaintiffs  would  be  entitled  to  the  relief  which 
they  pray ;  but  it  appears  to  me,  that  in  the  commencement  of  the 
transaction,  Blunt,  Boy  and  Blunt  had  no  knowledge  of  the  trusts, 
or  of  the  power  of  the  trustees,  and  that  although  they  were  the 
solicitors  of  Thomas  Bilcliffe  Fyler  the  trustee,  and  at  his  request 
suggested  the  proposed  security,  yet  that  they  neither  advised  him 
as  to  his  powers  under  the  trust  deed,  nor  suggested  to  him  the 
propriety  or  expediency  of  the  loan ;  and  that  the  proposed  security 
was  suggested  by  them  only  in  consequence  of  Thomas  Bilcliffe 
Fyler's  application  to  them.  In  the  progress  of  the  treaty,  Blunt, 
Boy  and  Blunt  became  informed  that  the  money  intended  to  be 
lent  was  trust  money,  in  which  infants  were  interested  (i),  and  it 
appears  that  Mr.  Dimond,  or  the  firm  of  Baker  and  Dimond,  was 
in  some  manner  employed  for  the  trustees,  and  cestuis  que  trusts,  or 
some  of  them.  Mr.  Boy,  in  the  letter  of  the  19th  October,  1825, 
which  was  read  in  evidence,  after  representing  the  wants  of  Baxter, 
says,  "Your  surveyor  has  reported  on  the  value,  and  we  have 
explained  to  Mr.  Dimond  the  exact  nature  of  the  security,  which  is 
(1)  Letter  of  18th  September,  lS2d. 
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Fylbb  simply  a  lease  from  Lord  Grosvenor;  any  other  circumstances 
Fylbb.  attending  it  are  particularly  the  subjects  of  consideration  for  you 
and  Mr.  Dimond ;  but  you  should  decide  one  way  or  other,  as  it  is 
[  *566  ]  a  serious  inconvenience  to  Mr.  Baxter  *that  the  business  should 
continue  open."  It  further  appears  by  the  letter  of  the  20th 
October  that  the  power  of  attorney,  under  which  it  was  intended  to 
transfer  the  stock,  was  with  Mr.  Dimond;  and  from  the  whole 
transaction  it  must,  I  think,  be  collected  that  the  trustee  did  not 
rely  on  Blunt,  Roy  and  Blunt  alone.  The  loan  was  proposed  by 
the  trustee ;  on  his  application  the  particular  security  was  proposed 
by  Blunt,  Boy  and  Blunt ;  the  title  was  explained  to  Mr.  Dimond ; 
the  value  was  ascertained  by  a  surveyor  employed  by  Mr.  Fyler 
himself;  Blunt,  Boy  and  Blunt  informed  Mr.  Fyler  that  other 
circumstances  attending  the  transaction  were  particularly  subjects 
of  consideration  for  himself  and  Mr.  Dimond ;  and  the  drafts  of  the 
deed  and  bond,  though  prepared  by  Blunt,  Boy  and  Blunt,  were 
sent  by  them  to  Baker  and  Dimond  for  their  perusal  and  approba- 
tion, on  the  behalf  (as  it  is  expressly  stated  in  a  part  of  the 
answer  of  Blunt,  Boy  and  Blunt  which  has  been  read  against 
them  as  evidence)  of  Margaret  Fyler  and  the  trustees ;  and  it  seems 
to  have  been  by  the  advice  of  Mr.  Brodie,  obtained  by  Messrs. 
Baker  and  Dimond,  that  a  guarantee  was  demanded  for  payment 
of  the  ground  rent  of  the  house  intended  to  be  mortgaged,  and  of 
the  interest  of  the  mortgage  money  so  long  as  the  house  should 
continue  untenanted  and  unsold.  The  required  guarantee  was 
given  by  Blunt,  Boy  and  Blunt,  and  the  transaction  being  com- 
pleted on  the  29th  of  October,  1825,  Blunt,  Boy  and  Blunt  kept 
the  securities  including  their  own  guarantee  in  their  possession  for 
the  trustees. 

To  some  extent,  therefore,  though  not  to  the  extent  and  in  the 
manner  alleged,  Blunt,  Boy  and  Blunt,  notwithstanding  the 
employment  of  Dimond,  or  Baker  and  Dimond,  were  acting  as 
solicitors  for  the  trustees.  They  were  at  the  same  time  creditors  of 
[  •567  ]  Baxter  to  the  amount  *of  nearly  3,000Z.,  they  personally  gave  the 
guarantee  which  was  required  for  completing  the  security;  they 
received  the  money  and  carried  it  to  the  credit  of  Baxter's  account 
with  them;  and  at  a  subsequent  period  the  account  between 
themselves  and  Baxter  was  in  favour  of  Baxter. 

But  the  allegations  in  the  bill  that  Blunt,  Roy  and  Blunt  were 
connected  with  Baxter  in  his  building  speculations  and  embarrass- 
ments, and  that  they  were  liable  for  debts  owing  by  Baxter  to 
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other  i>ersons,  are  wholly  unsupported  by  evidence ;  and  although  Fylbr 
it  appears  to  me  probable  that  before  the  transaction  was  concluded,  fyler. 
l^limt,  Roy  and  Blunt  had  the  means  of  knowing,  and  possibly 
did  know,  that  the  leasehold  security  was  not  authorised  by 
the  trust,  yet  the  fact  is  not  proved  to  have  been  so,  and  they  do 
not  appear  to  have  advised  the  trustee  on  the  subject,  and  they  had 
reason  to  think  that  in  that  matter  he  acted  either  on  his  own 
opinion  or  on  other  advice. 

There  can  be  no  doubt,  but  that  the  transaction  on  the  part  of 
the  Fylers,  though  erroneous,  was  bond  fide  intended  to  be  beneficial 
to  Mrs.  Fyler,  and  not  prejudicial  to  her  children,  but  being 
uoaathorised  and  a  subsequent  loss  (which  could  not  have  occurred 
bnt  for  the  first  deviation  from  the  trust)  having  happened,  the 
principals  may  be  liable.  The  transaction  was  conducted  by 
Blunt,  Boy  and  Blunt,  and  the  charge  against  them  is  principally 
supported  by  inferences  deduced  from  her  interest,  and  leading, 
it  is  said,  to  the  conclusion  that  they  prevailed  on  the  trustee, 
or  being  his  solicitors  permitted  him  to  commit  a  breach  of 
trust  for  their  benefit,  under  semblance  of  the  transaction  being  a 
loan  to  Baxter. 

But  a  charge  of  this  nature  should  be  manifest  from  the 
transaction  itself,  and  should  be  distinctly  proved ;  *their  knowledge  [  *568  ] 
of  the  limited  powers  of  the  trustees  is  not  proved,  and  the  facts 
established  do  not  warrant  the  inferences  drawn  from  them.  The 
security  was  of  ample  value,  no  mere  semblance,  but  a  real  and 
valuable  security.  Baxter,  or  Blunt,  Boy  and  Blunt,  by  means  of 
^uch  security  could  have  had  no  difficulty  in  procuring  the  loan 
tl^ewbere ;  the  security  in  the  hands  of  the  trustees  afiforded  them 
the  means  of  recovering  the  money ;  and  the  facts  admitted  as  to 
the  state  of  the  account  between  Blunt,  Boy  and  Blunt  and  Baxter, 
^1  far  from  necessarily  leading  to  the  conclusion  desired  by  the 
plamtiifs,  are  consistent  with  the  supposition,  that  the  whole 
amount  of  the  mortgage  money  was  applied  in  payments  to  other 
persons  pursuant  to  the  orders  of  Baxter.  How  the  case  really 
^tor^d  does  not  appear,  but  the  plaintiffs  who  have  had  the  means 
^•f  investigating  the  account  of  the  dealings  between  Baxter  and 
Blunt,  Roy  and  Blunt,  and  have  produced  no  evidence  on  the 
^ubject,  are  not  entitled  to  presume  all  the  material  facts  to  be 
^uch  as  will  support  their  charge. 

In  Uie  transaction  of  1825  the  breach  of  trust  consisted,  not 
in  the  misapplication  of  the  money  given  as  a  consideration  for 
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Fyler        the  mortgage,  but  in  the  acceptance  of  a  secuinty  not  authorised 

Fyleu.       by  the  trust. 

The  trustees  having,  without  authority,  procured  and  accepted  in 
lieu  of  so  much  stock,  an  unauthorised  but  ample  security  for  so 
much  money,  became  responsible  for  any  future  loss  traceable 
to  that  first  error.  Upon  consideration  it  appears  to  me,  that 
solicitors  who  knowingly  procured  this  to  be  done  for  their  own 
benefit,  ought  to  be  considered  as  partakers  in  the  breach  of  trust ; 
but  the  case  should  be  proved,  and  not  founded  on  uncertain  and 
perhaps  altogether  untrue  inferences. 

[  669  ]  Blunt,  Roy  and  Blunt,  by  the  position  in  which  they  placed 

themselves  in  relation  to  the  borrower  and  lender  of  this  trust 
money,  have  exposed  themselves  to  this  investigation,  which  I  own 
does  not  appear  to  me  to  have  been  unreasonably  instituted  ;  but  I 
think  that  the  charge  against  them  is  not  established ;  and  that 
they  are  not  answerable  to  the  plaintiffs  for  the  breach  of  trust 
which  was  committed  in  1825,  or  for  the  unauthorised  investment 
of  the  trust  money  which  was  then  made.  The  ample  security 
which  was  taken  in  1825  was,  in  1827,  exchanged  for  other  security, 
part  of  which  ultimately  proved  to  be  deficient,  and  occasioned  the 
loss  which  has  occurred.  Blunt,  Roy  and  Blunt  were  also  employed 
in  this  transaction,  by  means  of  which  their  guarantee  ceased,  and 
this  interest  has  again,  I  think  not  unreasonably,  subjected  their 
conduct  to  investigation  ;  but  in  this  case  also,  Mr.  Thomas  BilclifFe 
Fyler  took  on  himself  the  sole  care  and  responsibility  of  ascertain- 
ing the  value  of  the  security ;  and  thinking  that  Blunt,  Roy  and 
Blunt  are  not  answerable  for  the  consequences  of  the  unauthorised 
investment  in  1825,  and  seeing  nothing  wherewith  to  charge  them 
in  the  transaction  of  1827  taken  by  itself,  it  does  not  appear  to  me 
that  they  are  chargeable  for  the  loss  occasioned  by  the  deterioration 
of  the  house  in  Upper  Grosvenor  Street. 

Though  the  direct  allegations  of  fraud  against  Blunt,  Roy  and 
Blunt  are  unfounded ;  yet  seeing  that,  by  involving  their  own 
personal  interests  in  the  transactions,  they  have  rendered  an 
investigation  into  their  conduct  not  unreasonable;  I  must,  in 
dismissing  the  bill  against  them,  do  so  without  costs. 

As  to  Mrs.  Fyler,  an  inquiry  must  be  directed  as  to  her 
concurrence. 
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COLVILE  V.  MJDDLETON.  i8«- 

Dec.  18, 19, 
(3  Beav.  570— 5*76 ;  S.  C.  4  Jur.  1197.)  21,  24. 

A  testator  devised  his  estate  X.  to  trustees,  for  sale,  for  payment  of  his     jjt/W*  Onirf. 
debts  and  legacies,  in  exoneration  of  his  personal  estate ;  and  after  reciting  "Lord 

that  he  became  entitled  on  his  marriage  to  a  sum  of  7,442/.  of  which  he  had     Langdalr, 
received  2,442/.,  and  the  5,000/.  remained  due,  he  bequeathed  2,442/.  to  be  M.R. 

paid  out  of  the  produce  of  the  estate  X.,  and  the  sum  of  5,000/.  when  and  if  [  570  ] 
the  same  should  be  received  and  got  in,  but  not  otherwise,  to  A.,  B.,  C, 
and  D.  equally;  and  in  case  the  5,000/.  should  be  received  by  him  in 
his  lifetime,  he  directed  the  same  to  be  raised  out  of  the  estate  X.  The 
testator  received  the  5,000/.  Held  that  the  legacy  was  demonstrative, 
and  that  it  was  a  charge  ui)on  the  general  personal  estate  as  well  as  on  the 
estate  X. 

Personal  estate  held,  upon  the  context  of  a  will,  not  exonerated  from  the 
payment  of  debts  and  legacies ;  where  a  real  estate  devised  for  the  payment 
thereof,  in  exoneration  of  the  personal  estate,  proved  to  be  insufficient. 

The  testator,  Nathaniel  Lee  Acton,  being  possessed  of  several 
estates,  distinguished  by  the  names  of  the  Claydon  estate,  the 
Bamford  estate,  and  the  Baylham  estate,  by  his  will  dated  in 
1828,  devised  his  Claydon  estate  to  trustees  to  sell  the  same,  or 
such  part  thereof,  as  would,  in  exoneration  of  his  personal  estate, 
raise  money  sufficient  to  pay  the  mortgages  thereon,  and  the 
legacies  payable  under  his  father's  will,  and  all  interest  thereon, 
and  all  his  debts  due  on  simple  contract,  and  the  several  legacies 
and  sums  by  his  said  will  given  and  directed  to  be  paid,  not  charged 
upon  any  of  his  said  real  estates;  together  with  such  costs  and 
charges  as  should  be  necessarily  incurred  by  his  said  trustees 
and  his  executors,  by  reason  of  or  in  any  manner  incident  to  the 
sale,  or  the  execution  and  performance  of  his  will  and  the  trusts 
thereof;  and  should  apply  the  same  in  payment  thereof  accordingly; 
and  the  residue  was  to  be  laid  out  in  land,  to  be  settled  to  the  uses 
declared  concerning  his  manor  of  Baylham. 

The  testator  also  devised  his  Bamford  estate,  subject  to  the 
payment  of  the  mortgages  thereon,  to  trustees  for  500  years,  for 
payment  of  his  bonds  not  connected  or  given  with  any  mortgage  or 
mortgages ;  with  remainder  to  Sir  Philip  Broke  and  his  issue,  in 
strict  settlement. 

The  testator  then  devised  the  Baylham  estate  to  Sir  William  [  671  ] 
Middleton  for  life,  with  remainders  in  strict  settlement ;  and  after 
reciting  that  by  the  settlement  made  previous  to  his  marriage,  he 
became  entitled  to  the  sum  of  7,442Z.,  being  the  remainder  of  the 
portion  or  fortune  of  Susannah,  his  first  wife,  of  which  sum 
of  7,442/.  he  bad  then  received^  only  the  sum  of  2,442/.,  and  that 
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CoLviLu  the  remaining  sum  of  5,000^  was  still  due  to  him,  for  which  he 
MiDDLBTON.  received  interest,  the  said  testator  N.  Lee  Acton  thereby  gave  and 
bequeathed  the  sum  of  2,442/.  to  be  paid  by  and  out  of  the  monies 
to  arise  by  the  sale  of  his  estates  devised  to  be  sold  as  aforesaid, 
and  also  the  sum  of  5,000/.  when  and  if  the  same  should  be 
received  and  got  in,  but  not  otherwise,  unto  Hannah  Elizabeth 
Gillman,  Emily  Gillman,  and  Francis  Gillman,  equally  to  be 
divided  between  them,  share  and  share  alike ;  and  in  case  the  said 
sum  of  5,000/.  or  any  part  thereof  should  be  received  by  him  the 
said  testator  in  his  lifetime,  then  he  directed  that  the  same  or  so 
much  thereof  as  should  be  so  received,  should  be  raised  and  paid 
out  of  the  monies  to  arise  by  the  sale  of  his  real  estates  devised  to 
be  sold  as  aforesaid.  He  then  gave  several  general  and  specific 
legacies  ;  and  after  directing  the  sale  of  certain  specified  chattels, 
he  devised  the  residue  of  his  real  estate  and  all  the  residue  of  his 
personal  estate  and  effects,  of  what  nature  or  kind  soever,  which  he 
should  die  possessed  of,  or  entitled  to,  or  have  any  power  to  dispose 
of,  and  also  the  sale  of  monies  lastly  thereinbefore  mentioned,  and 
which  should  remain  after  payment  of  all  his  funeral  and  testamen- 
tary expenses,  and  all  charges  incident  thereto,  as  to  one  moiety  in 
trust  for  Lady  Middleton,  and  as  to  the  other  moiety  in  trust  for 
Caroline  Acton. 

By  a   codicil  he   devised  his  Crowfield  and  other  estates  to 

[  *572  ]  trustees,  in  fee  in  trust  to  sell  and  to  pay  all  *such  principal 
monies  and  interest  as  he  might  happen  to  owe  at  the  time  of  his 
decease,  either  upon  mortgage  bond,  or  simple  contract ;  also  all 
such  charges  as  should  be  then  payable  under  his  said  late  father's 
will,  with  any  interest  due  or  to  accrue  due  for  the  same,  and  the 
several  legacies  and  sums  in  and  by  the  said  testator's  will  given 
and  directed  to  be  paid,  and  not  charged  upon  any  of  his  real 
estates,  together  with  such  costs  and  charges  as  should  be  neces- 
sarily incurred ;  it  being  his  will  and  desire,  that  his  own  hereditary 
estates  and  property  should,  if  in  his  power,  be  left  unencumbered, 
and  that,  unless  it  should  be  necessary,  no  part  of  the  said 
hereditaments,  which  in  and  by  the  first  thereinbefore  recited 
devise  in  his  said  will,  or  those  comprised  in  the  said  term 
of  500  years  respectively,  should  be  sold  or  mortgaged  by  his 
said  trustees. 

The  testator  died  in  1886,  having  in  his  lifetime  received  the 
5,000/.  referred  to  in  his  will,  as  being  due  to  him  under  his 
marriage  settlement. 
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The  personal  estate,  and  the  produce  of  the  sale  of  the  real      Colvilk 
estate  charged  therewith,  were  together  insufficient  for  the  payment    middleton. 
of  the  debts  and  legacies  of  the  testator. 

The  first  question  was,  whether  the  personal  estate  had  been 
exonerated,  altogether,  from  payment  of  the  debts  and  legacies; 
and,  secondly,  whether,  the  sums  of  2,442/.  and  5,000/.  were  specific 
or  demonstrative  legacies ;  in  other  words,  whether  they  were  pay- 
able only  out  of  the  produce  of  the  Glaydon  estate,  or  were  also  a 
charge  on  the  personal  estate. 

Mr.  Pemherton  and  Mr.  Wood,  for  the  plaintiffs  the  trustees, 
who  were  also  interested  as  legatees,  cited  *Hancox  v.  Abbey  (i),       [  ^573  ] 
Aldrick  V.  Coiyper  (2),  Page  v.  Leapingwdl  (3),  Oreene  v.  Greene  (4). 

Mr,  C.  P.  Cooper  and  Mr.  Blunt,  for  Lady  Middleton  the 
residuary  legatee,  contended,  that  the  personal  estate  was  exempted 
as  against  every  one,  except  creditors  ;  that  the  testator  had  charged 
the  Claydon  estate  with  the  costs,  charges,  and  expenses  of 
administration,  which  would  otherwise  have  fallen  on  the  personal 
estate ;  and  that  this  and  other  circumstances  showed  that  it  was 
the  testator's  intention  that  the  residuary  legatees  should  take  the 
personal  estate,  exonerated  from  the  payment  of  the  debts  and 
legacies,  and  charged  only  with  the  ''funeral  and  testamentary 
expenses,  and  all  charges  incidental  thereto  :  "  Bootle  v.  Blundell  (5), 
and  other  earlier  cases. 

Mr.  Kind^rsley  and  Mr.  James  Parker,  for  Sir  W.  Middleton, 
the  devisee  of  the  Baylham  estate,  contended  that  the  bond  debts 
unconnected  with  mortgages  were  payable  wholly  out  of  the  500 
years'  term;  so  as  to  leave  the  personal  estate  applicable  to  the 
payment  of  the  other  debts  not  otherwise  provided  for;  that  the 
mortgage  debts  on  the  Claydon  and  Baylham  estates,  by  the  express 
terms  of  the  will  ought  to  be  wholly  paid  out  of  the  former  ;  that  the 
mortgage  debts  on  the  Claydon  estate,  but  not  those  on  the  Bamford 
estate,  ought  to  be  paid  out  of  the  personal  estate,  both  as  against 
the  residuary  legatees,  notwithstanding  the  bequest  was  after 
payment  of  funeral  and  testamentary  expenses  (Ram  on  Assets,  44), 
and  as  ^against  the  legatees  unsatisfied  by  the  estates  devised  for       [  *^74  ] 

(1)  8  B.  R.  124  (11  Ves.  179).        (4)  20  R.  R  284  (4  Madd.  148). 

(2)  7  B.  B.  86  (8  Vee.  381).  (.'>)  15  B.  K.  93  (1  Mpr.  193). 
(a)  11  B,  B.  234  (18  Yea.  463). 
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CoLviLE      sale;   and  lastly,  that  the  legacy  to  the  (lillmans  was  exclusively 
MiDDLBTON.  charged  on  the  Claydon  estate. 

Mr.  Thnu'i/  and  Mr.  llomilly,  for  Sir  Philip  Broke  and  another, 
the  devisees  of  the  Bamford  estate,  contended  that  the  bonds  and 
mortgages  were  primarily  chargeable  on  the  personal  estate,  and 
then  on  the  real  estate  ;  and  that  there  ought  to  be  a  contribution 
as  between  the  Claydon  and  Baylham  estates,  in  those  cases  in 
which  both  estates  were  included  in  one  mortgage  security.  They 
cited  Soel  v.  Lord  Tfenley  (l). 

Mr.  Girdleatone  and  Mr.  Shadwell,  for  the  legatees  of  the 
7,442Z.,  contended  that  although  the  legacy  was  directed  to  be 
paid  out  of  the  real  estates  devised  to  be  sold,  still  it  was  not 
less  payable  out  of  the  general  personal  estate,  it  being  in  the 
nature  of  a  demonstrative  and  riot  of  a  specific  legacy.  [They 
cited  Smith  v.  Fitzgerald  (2),  Fouler  v.  Willoughhy  (3),  and  other 
cases.] 

Mr.  Coleridge^  for  a  trustee. 

Mr.  Peiiiberton,  in  reply. 

The  Master  of  the  Bolls  was  of  opinion,  that  the  monies, 
arising  from  the  sale  of  the  testator's  real  estate  devised  in  trust  for 
sale,  were  primarily  applicable  to  the  payment  of  the  simple  contract 
debts  and  legacies,  and  that  the  personal  estate  was  then  liable  to 
[  '''^^s  ]  make  *good  the  deficiency ;  and  he  reserved  his  judgment  on  the 
other  point. 

Dee.  24.         ThB   MaSTER  OF   THE   EoLLR  : 

I  have  read  over  the  will  in  this  case,  and  the  authorities  cited, 
and  I  think  that  these  two  legacies  are  demonstrative  and  not 
specific.  (His  Lordship  referred  to  the  terms  of  the  bequest  and 
proceeded  :)  If  the  expressions  of  the  testator  had  been,  **  I  hereby 
give  this  sum  to  these  persons,'*  it  is  conceded  that  the  bequests 
would  have  been  demonstrative^  but  it  is  alleged  that  the  particular 
words  which  he  has  used   have    a    different    effect.    The  case 

(1)  26  R.  R.  660  (Dan.  211).  (3)  25  R.  R.  219  (2  Sim.  &  St.  354). 

(2)  13  R.  R.  129  (3  V.  &  B.  2). 
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of  Thf  Attorney 'General  v.  Parkin  (i)  was  much  stronger  ;  there,  a       Colvilb 

v-tator  enumerated  mortgages,  bonds,  and  notes  due  to  him,  and    middleton. 

;^dve,  out  of  the  interest,  an  annuity  to  A.  for  life,  and  after  her 

Wth  directed  the  securities  to  be  vested  in  trustees  for  charitable 

U'^s.    Some  of  the  securities  were  paid  off,  and   new  securities 

uten  after  the  will,  the  bequest  was  held  to  be  demonstrative  and 

not  specific. 

In  Carttcriffht  v.  Cartwright  (2)  the  bequest  was,  "  I  give  1,400Z. 
i'T  which  I  have  sold  my  estate  this  day,"  &c.  The  testator 
ift^nvards  received  the  whole  money,  paid  it  to  his  banker,  and 
'Irew  out  of  his  hands  1,100/.  of  that  money.  Lord  Bathurst 
iield  this  to  be  a  legacy  of  quantity,  and  that  the  receiving  was  no 
ademption  on  the  authority  of  The  Attorney-General  v.  Parkin; 
though  Lord  Thurlow  observed  that  it  was  questionable,  whether 
the  case  of  The  Att4}mey-General  v.  Parkin  supported  the  decision 
in  Cartwright  v.  Cartwright^  yet  he  did  not  state  the  decision  to 
h  wrong. 

There  are  other  circumstances  in  this  case  which  fortify  the        [  •'>76  ] 
conelasion  to  which  I  have  come,  namely,  that  this  is  a  demonstrative 
Iei;acT,  and  is  to  be  paid  in  the  same  manner  as  the  other  legacies. 


ELLIS    V.   MAXWELL.  i84i. 

March  \^,2\, 
B^av.  587— o97  ;   S.  C.  10  L.  J.  Ch.  266 ;  hearing  on  further  dii*ections,  20. 

12  Beav.  104.)  

RolU  Court. 
A  party,   whose  interest    in   a  fund  had  not  vested,  held,  under  the  j      , 

term}«  of  a  power  in  a  will,  entitled  to  maintenance,  even  after  attaining     Lanqdalk 
tw*^ty-one.  M.U. 

The  Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  does  not  permit  accumula-         [  587  ] 
tion  during  a  minority  and  any  time  to  elapse  between  the  death  of  the 
tei^tor  and  the  commencement  of  the  minority,  or  in  favour  of  any  person 
who  would  not,  for  the  time  being,  if  of  full  age,  be  entitled  to  the  annual 
produce  of  the  fund  (3). 

A  testator  directed  the  accumulation  of  the  whole  of  his  personal  estate 
for  the  benefit  of  his  grandchildren ;  and  he  gave  to  his  wife  **any  thing 
which  he  might  not  have  sufficiently  disposed  of"  :  Held,  that  the  accumu- 
lations of  the  fund,  which  were  void  under  the  Thellusson  Act,  belonged  to 
the  widow,  notwithstanding  the  grandchildren  took  vested  interests. 

A  testator  devised  his  freeholds  to  pay  certain  annuities,  and  accumulate 
the  surplus  rents  so  as  to  become  part  of  his  personal  estate :  and,  subject 
to  the  charges,  to  the  use  of  the  first  and  other  sons  of  his  son  A.  in  tail, 
with  remainder  to  his  daughter  B.  for  life,  with  remainder  to  her  fii^t  and 

})  Ambler,  566.  (3)  See  also  the  Accumulations  Act, 

[1)  2Br.  C.  C.  114,  1892. 
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other  sons  in  tail,  &c. ;  and  he  directed  that  no  jx-Tson  should,  under  the 
limitationH,  become  entitled  in  possession  while  any  antecedent  limitation 
I'emained  in  contingency.  And  he  gave  his  personal  estate  to  the  children 
of  A.  and  B.,  **  except  the  eldest  son,"  to  be  ti-ansfoiTcd  to  all  his  younger 
grandchildren,  equally  to  be  divided  between  them  as  and  when  the  sons 
attained  twenty-one,  and  the  daughters  attained  that  age  or  married,  it  being 
his  will  that  each  of  their  several  shares  and  interests  should  become  vested 
at  that  age,  or  the  previous  marriage  of  daughters,  though  such  shares  should 
not  become  payable  or  transmissible  till  after  the  demise  of  both  his  son  and 
daughter ;  but,  in  the  meantime,  he  empowered  his  trustees,  though  the 
parents  of  his  grandchildren  should  be  living,  to  apply  the  interest  of  each 
grandchild's  *'  presumptive  share,  even  including  an  eldest  son's  share,  in 
their  maintenance  and  education ;  **  and  the  siu^plus  was  to  accumulate  and 
be  payable  along  with  their  respective  original  shares  when  the  same 
became  vested  and  transmissible,  and  the  pajrments  were  to  be  allowed  to 
the  trustees,  though  such  grandchildren  should  not  gain  a  vested  interest. 
And  the  testator  declared,  that  after  the  death  of  A.  and  B.,  as  well  as 
during  their  lives,  his  trustees  should  in  the  mean  time  and  until  the  share 
or  shares  of  all  his  grandchildren  of  and  in  the  trust  funds  should  become 
vested  and  assignable,  transferrable,  or  payable,  apply  the  dividends  of  the 
trust  funds  towards  the  maintenance  and  education  of  every  such  child  and 
children  respectively,  including  even  the  eldest. 

A.  and  B.  were  still  living ;  A.  had  no  children,  but  B.  had  an  eldest  son 
and  other  children :  Held,  first,  that  the  eldest  son  of  B.  had  not  a  vested 
interest  in  the  personal  estate;  secondljs  that  the  other  children  took 
.  vested  interests,  subject  to  be  divested  partially  by  the  birth  of  other 
children ;  and,  thirdly,  that  all  the  children  of  B.,  including  the  eldest  son, 
who  had  attained  twenty-one,  were  entitled  to  have  maintenance. 

The  testator  William  Maxwell  by  his  will,  dated  25th  of  March, 
1818,  after  referring  to  the  insanity  of  his  son  John  Maxwell,  devised 
his  freehold  estates  to  his  wife  the  defendant  Jane  Maxwell,  and  to 
the  plaintiffs  in  fee,  to  the  intent  that  his  wife  might  receive  an 
annuity  ♦of  1,000Z.  for  her  life  out  of  the  rents  and  profits  if 
sufficient,  but  if  not  then  out  of  his  personal  estate ;  and  to  the 
further  intent  that  his  son  John  Maxwell  might  receive  or  have 
applied  for  his  benefit,  an  annuity  of  1,000/.,  which  might  be 
increased  under  circumstances  in  the  will  mentioned;  and  the 
testator  directed  the  residue  of  the  rents,  so  tsharged,  to  be 
invested  and  accumulated,  to  the  end  that  the  same  might  become 
part  of  his  personal  estate.  And,  subject  to  the  charges,  the 
testator  directed  his  trustees  to  stand  seized  of  his  freehold  estate, 
to  the  use  of  the  first  son  of  the  body  of  his  son  John  in  tail  male, 
with  remainder  to  the  other  sons  of  his  son  John,  successively  in 
tail  male,  with  remainder  to  his  daughter  Ann  Lyte  for  life,  with 
remainder  to  the  use  of  the  first  son  of  the  body  of  Ann  Lyte  in 
tail  male,  with  remainder  to  the  other  sons  of  the  body  of  Ann 
Lyte,  successively  in  tail  male,  with  remainder  to  the  daughters  of 
his  son  John  and  daughter  Ann  Lyte  as  tenants  in  common  in 
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tail,  with  other  remainders  over.     And  the  testator  directed,  that        i^llis 
GO  person  should  under  the  limitations  and  trusts  aforesaid  become     Maxwkll. 
entitled  to  the  lands  in  possession,  or  to  the  rents  and  profits  thereof 
inriDg  such  time    as    any   antecedent    limitations   remained  in 
contingency.  • 

The  testator  then  disposed  of  his  leasehold  estates ;  and  he  gave 
\i:^  personal  estate  to  his  trustees  and  executors  desiring  them  to 
r<ir  his  debts  and  certain  legacies ;  and  he  directed  that  after 
jannent  of  his  debts  and  legacies,  his  trustees  should  stand 
I  :'>essed  of  his  personal  estate,  upon  the  trusts  after  mentioned, 
f<»r  the  benefit  of  all  the  sons  and  daughters  of  his  son  John 
ihiwell  and  his  daughter  Ann  Lyte,  **  save  and  except  a  first  born 
>r  tldest  son,  or  such  other  son  as  by  the  death  of  an  elder  brother 
^-igbt  become  an  eldest  son,  and  as  such  would  be  entitled  to 
1  wmsiderable  portion  of  his  *fortune  under  the  limitations  of  his  [  *o89  J 
^ili,  whether  such  eldest  son  should  be  the  son  of  John  Maxwell  or 
•'f  Ann  Lyte,  but  the  son  of  his  said  son  John  Maxwell  was  to  be 
preferred  before  the  son  of  the  testator's  said  daughter  ;  and  to  that 
^nd,  he  directed  the  trustees  to  transfer  the  trust  funds  unto  all  his 
;  anger  grandchildren  equally  to  be  divided  between  them,  as  and 
vben  being  sons  they  should  attain  the  age  of  twenty-one  years,  or 
'•^in?  daughters  they  should  attain  that  age  or  be  previously 
jiarried,  it  being  his  will,  that  each  of  their  several  shares 
an]  interests  should  become  vested  at  that  age  or  the  previous  i 

iiiarriage  of  daughters,  though  such  shares  should  not  become 
livable  or  transmissible  until  after  the  demise  of  both  his  son  and 
^oaghter ; "  and  he  directed,  that  if  only  one  grandchild  should  live 
to  attain  such  vested  interest,  the  whole  fund  should  go  to  such 
•'sly  grandchild. 

Bot  in  the  mean  time  his  will  was,  that  although  the  parents  of 
'ii>  grandchildren,  or  either  61  them  should  be  living,  it  should  be 
Isvful  for  the  trustees  to  apply  the  interest  of  each  grandchild's 
[•resumptive  share,  even  including  an  eldest  son's  share,  or  such 
{•onion  thereof  as  in  their  discretion  they  should  think  fit,  in  the 
Maintenance  and  education  of  all  his  grandchildren,  or  in  aid 
'bereof ;  and  the  surplus,  if  any,  was  to  be  laid  out  and  accumulate, 
and  be  payable  and  paid  along  with  their  respective  original  shares 
^lien  the  same  should  become  vested  and  transmissible,  together 
'ith  all  such  benefits  of  survivorship,  amongst  his  younger 
cliiMren  as  after  mentioned ;  and  such  several  applications  and 
.>u}meiit8  by  the  trustees  were  to  be  allowed  in  their  accounts,  even 
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Ellis  though  such  grandchildren  so  maintained  and  educated  should  not 
Maxwell,  afterwards  live  to  gain  a  vested  interest  under  his  will.  The 
[  *690  ]  will  then  provided  for  *giving  to  surviving  grandchildren  the  benefit 
of  the  original  or  accruing  share  of  any  who  should  die  without 
having  acquired  a  vested  interest.  And  the  testator  then  expressed 
his  will  to  be,  that  from  and  after  the  decease  of  both  his  son  John 
Maxwell  and  his  daughter  Ann  Lyte,  as  well  as  during  the  lives  of 
both,  or  the  life  of  one  of  them,  his  trustees  should  in  the  mean  time 
and  until  the  share  or  shares  of  all  his  grandchildren  of  and  in  the 
trust  funds  should  become  vested  and  assignable,  transferrable,  or 
payable  to  him,  her,  or  them  respectively,  pay,  apply,  and  dispose 
of  the  dividends,  interest,  and  annual  proceeds  of  the  trust  funds, 
or  any  part  thereof,  in  and  towards  the  maintenance  and  education 
of  every  such  child  and  children  respectively,  including  even  the 
eldest,  in  such  manner  as  the  trustees  should  in  their  discretion 
think  fit.  The  testator  afterwards  directed,  that  if  there  should  be 
anything  which  he  might  not  sufficiently  have  disposed  of,  the  same 
should  go  and  belong  to  his  wife  Jane  Maxwell  as  his  residuary 
legatee. 

At  the  date  of  the  will  the  testator's  son  John  Maxwell  was,  and 
still  remained,  a  lunatic  and  unmarried. 

The  testator  died  on  the  8th  of  September,  1818. 

The  daughter  Ann  Lyte  had  no  child  born  at  the  time  of  the 
testator's  death.  She  had  since  had  four  children,  the  eldest  of 
whom  was  born  on  the  29th  of  September,  1818,  and  consequently 
attained  his  age  of  twenty-one  years  on  the  29th  of  September,  1889. 
The  youngest  was  born  on  the  10th  of  January,  1828. 

The  term  of  twenty-one  years  after  the  testator's  death  expired 
on  the  8th  of  September,  1889. 
[  591  ]  The  will  was  very  inaccurately  expressed,  and   was  in   some 

respects  contradictory ;    and   several  questions  were  raised  upon 
the  construction. 

Mr.  Pemberton  and  Mr.  Purvis,  for  the  plaintiffs,  who  were 
two  trustees. 

Mr.  Lewiuy  for  Jane  Maxwell,  the  widow  and  residuary  legatee, 
contended  that  the  bequest  of  the  residuary  estate  amounted,  in 
effect,  to  a  trust  for  accumulation  during  the  lives  of  the  testator's 
son  and  daughter,  and  the  survivor  of  them ;  that  it  was  void  for 
the    excess   above    twenty-one  years  ;   and  that   the  widow   was 
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entitled  to  the  income  which  could  not  lawfully  be  accumulated.        Kllib 
He  farther  contended  that  the  trustees  had  no  power  to  apply     maxwell. 
any  part  of  the  income  towards  the  maintenance  of  any  grandchild 
who  had  attained  the  age  of  twenty-one  years. 

Mr.  Kindersley,  for  the  defendant  Henry  William  Maxwell  Lyte, 
who  was  the  eldest  son  of  Mrs.  Lyte,  and  had  attained  his  age 
of  twenty-one  years,  contended,  that  although  he  was  now  the 
eldest  grandson,  yet  that  as  he  might  be  excluded  from  all  benetit 
of  the  limitations  of  the  real  estate  by  the  birth  of  a  son  of  John 
Maxwell,  and  was,  during  that  contingency  and  the  life  of  his 
mother,  excluded  from  any  interest  in  possession  in  the  lands, 
he  ought  to  be  considered  as  a  younger  grandchild,  and  as 
having  acquired  a  vested  interest  in  a  share  of  the  personal 
estate ;  and  he  claimed  either  to  have  such  share  now  paid  to 
him,  or,  at  least,  to  have  his  right  thereto  declared ;  and  if  he 
should  not  succeed  in  establishing  that  claim,  he  contended,  that 
even  as  eldest  grandson  he  was  entitled  to  have  an  allowance 
for  his  maintenance  and  education,  until  the  shares  of  the  younger 
grandchildren  became  payable. 

Mr.  Tinney  and  Mr.  Marley,  for  the  younger  grandchildren,  [  r>y2  ] 
contended  that  Henry  William  Maxwell  Lyte,  being,  at  this  time, 
eldest  grandson,  entitled  in  expectancy  to  the  freehold  estate, 
could  not,  whilst  he  held  that  character,  be  entitled  to  a  share 
of  the  personal  estate,  though  he  might  become  so,  if,  by  the 
birth  of  a  son  of  John  Maxwell,  his  expectancy  should  be  further 
postponed ;  and  they  submitted  to  the  Court,  whether  he  was 
entitled  to  an  allowance  for  his  maintenance  out  of  the  income. 

For  the  younger  grandchildren,  it  was  further  contended,  that 
the  trust  for  accumulation,  whether  expressed  or  implied,  was 
a  trust  dm*ing  the  minorities  of  children,  who,  under  the  uses 
of  the  will,  would,  if  of  full  age,  be  entitled  to  the  income  :  that 
such  accumulation  was  lawful  under  the  statute.  It  was  also 
insisted  on  their  behalf,  that  when  they  respectively  attained 
the  age  of  twenty-one  years,  they  would  become  entitled  to  vested 
interests,  subject  only  to  partial  divestment,  in  the  event  of  other 
grandchildren  coming  into  existence ;  but  that  until  such  grand- 
children should  be  born,  each  of  the  present  younger  grandchildren 
would,  on  attaining  twenty-one  years  of  age,  be  entitled  to  receive 
the  income  arising  from  his  or  her  presumptive  share. 
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Ellis  The  following  authorities  were  referred  to :  Milh  v.  Xorris  (i), 

Vm 

Maxwell.  Hal^y  v.  Bannister  (2),  Shaw  v.  Rhodes  (3),  O'NeUl  v,  Lucas  (4), 
Ma^donald  v.  Bryce(5)y  Eyre  v.  Marsden{%),  Pride  v.  Fooks{7)y 
Evans  v.  Hellier{s). 

March  26,  The  Masteb  OF  THE  BoLLs,  after  stating  the  circumstances  and 
[  593  ]  the  points  argued,  observed  as  follows : 

The  will  is  very  inaccurately  expressed,  and  is  in  some 
respects  contradictory,  and  several  questions  are  raised  upon 
the  construction. 

As  there  is  not  at  present  any  surplus  of  the  rents  of  the  real 
estates,  and  as  none  of  the  younger  grandchildren  have  attained 
the  age  of  twenty-one  years,  some  of  the  questions  which  arise 
upon  this  will  do  not  now  require  decision.  The  questions  which 
it  is  necessary  to  consider  are, 

1.  Whether  the  defendant,  Henry  William  Maxwell  Lyte,  the 
eldest  grandson  for  the  time  being,  is  entitled  to  a  vested  interest 
in  a  share  of  the  personal  estate. 

2.  If  he  is  not,  whether  he  is,  nevertheless,  entitled  to  an 
allowance  for  his  maintenance  and  education,  or  for  his  main- 
tenance, out  of  the  income  of  the  personal  estate,  notwithstanding 
his  having  attained  his  age  of  twenty-one  years. 

3.  Whether  the  trust  for  accumulation  is  void  for  the  time 
exceeding  twenty-one  years,  after  the  testator's  death. 

1.  As  to  the  first  it  appears  to  me,  that  the  words  **  save  and 
except  a  first-born  or  eldest  son,  who,  as  such,  will  be  entitled 
to  a  considerable  portion  of  my  fortune  under  the  limitations 
of  this  my  will,"  the  eldest  son  answering  that  description  is 
excluded  from  the  class  for  whose  benefit  the  capital  of  the 
personal  estate  is  given  ;  and  this  construction  is,  I  think,  con- 
firmed by  the  mode  in  which  the  testator  has  taken  care  to 
r  •594  ]  provide  for  the  maintenance  of  such  eldest  son  *out  of  the  income ; 
thinking  it  necessary,  on  two  distinct  occasions,  to  include  him 
specially  as  one  of  the  grandchildren  to  be  so  maintained.  It 
may  happen  that  a  son  of  John  Maxwell  may  be  bom ;  such  son 
will,  by  the  express  words  of  the  will,  be  entitled  to  a  prior  interest 
in  the  real  estate ;  and,  in  that  event,  the  eldest  son  of  Mrs.  Lyte 


(1)  5  R.  R.  06  (5  Ves.  33o). 

(2)  20  R.  R.  299  (4  Madd.  275). 

(3)  43  R.  R.  161  (1  My.  &  Cr.  13o). 

(4)  2  Keen,  313;  see  53  R.  R. 


(5)  44  R.  R.  254  (2  Keeu,  276). 

(6)  44  R.  R.  285. 

(7)  50  R.  R.  227  (2  Beav.  430). 

(8)  43  R.  R.  161  (5  CI.  &  Fin.  114). 
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will,  I  conceive,  upon  the  construction,  have  the  rights  of  a  younger        Ellis 
grandchild  to  a   share  of  the  personal   estate;   but  at  present,     maxwell. 
I  think,  that  he  is  not  entitled  to  a  vested  interest  in  the  capital. 
2.  I  think  that  the  intention  to  be  collected  from  the  will  is, 
that  the  shares  of  the  grandchildren  should  not  be  paid  during 
the  lives  of  John  Maxwell  and  Mrs.   Lyte,   or  the  life  of  the 
survivor  of  them.     The  testator  has  distinctly  contemplated  the 
two  periods  of  time,  the  time  of  vesting  and  the  time  of  payment ; 
but  the   will  is  expressed  very  inaccurately  as  to  what  is  to  be 
done   on  each  occasion,  and  in   the  mean  times.    In  one  place 
he  directs  the  shares  to  be  paid  to  the  grandchildren,  as  and 
when   they  respectively  attain  the  age  of  twenty-one  years;  in 
the  same  clause  he  says,  that  the  shares  are  to  vest  at  twenty- 
one,  but  not  become  payable  or  transmissible  till  after  the  death 
of  both  his  son  and  daughter ;  and  having  in  one  place  expressed 
himself  so  as  to  exclude  an  eldest  son  from  any  share,  he  in 
another  place  speaks  of  an   eldest  son's  share.     But,  upon  the 
result  of    the  whole,   I  think,   that   according  to   the  terms  of 
the  will,  the  eldest  son,  though  excluded  from  a  vested  interest 
in  the  capital,  is  entitled  to  an  allowance  out  of  the  income  for 
his  maintenance  and  education  ;  and  then  the  question  is,  whether 
the  trustees  have  authority  to  continue  this  allowance  after  the 
eldest  son's  attainment  of  twenty-one  years  of  age.    And  whatever 
ambiguity  there  may  be  in  the  first  clause  relating  to  maintenance, 
I  think  that,  upon  the  second,  the  trustees  *have  such  authority.       [  *696  ] 
The  words  are,  "that  from  and  after  the  decease  of  both  his 
son  and  daughter,  as  well  as  during  the  lives  of  both,  or  the  life 
of    one  of   them,  the  trustees  shall,  in  the  meantime,  and  until 
the   shares  of  all   the   grandchildren   shall   become   vested   and 
assignable,  and  transferrable  or  payable  to  him,   her,  or  them 
respectively,  pay,  apply,  and  dispose  of  the  income  or  any  part 
thereof,  in  and  towards  the  maintenance  and  education  of  every 
such  child  or  children,  including  even  the  eldest  son,  in  such 
manner  as  they  shall  think  fit." 

This  clause  is  expressed  generally,  without  distinctly  referring 
to  the  ages  of  the  children ;  the  words  ''  vested  and  assignable, 
transferrable  or  payable,"  appear  to  me  to  show,  that  the  testator 
contemplated  a  period  beyond  the  time,  when,  according  to  the 
former  clause,  the  shares  were  to  become  vested,  but  not  payable 
or  transmissible  ;  and  upon  the  best  consideration  which  I  have 
been  able  to  give  to  the  case,  I  think  that  there  are  no  words 

B.R. ^VOL.  Ln.  16 


242  1841.     CH.     3  BEAV.  595—597.  ^r.r. 


Ellis  in  the  will  which  lead  necessarily  to  the  conclusion,  that  the 
Maxwell,  operation  of  this  clause,  which  itself  contemplates  a  longer  period, 
should  be  confined  to  the  minorities  of  the  children,  who  are  to 
be  maintained  in  the  event  of  a  majority  being  attained,  during 
the  lives  of  the  son  and  daughter.  I  am  therefore  of  opinion, 
that  the  defendant  Henry  William  Maxwell  Lyte  is  entitled 
to  an  allowance  for  his  maintenance,  notwithstanding  his  having 
attained  his  age  of  twenty-one  years. 

8.  With  respect  to  the  question  relating  to  accumulation,  the 
words  of  the  statute  permit  accumulation  for  the  term  of  twenty- 
one  years  from  the  death  of  the  testator ;  or  during  the  minorities 
of  any  person  who  shall  be  living,  or  in  ventre  sa  mere  at  the  time 
[  •596  ]  of  the  death  *of  the  testator ;  or  during  the  minority  only  of  any 
person,  who,  under  the  uses  of  the  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  annual  produce  directed 
to  be  accumulated. 

Mrs.  Maxwell  admits  the  accumulation  to  be  good  for  twenty- 
one  years  ;  she  has  scarcely  suggested  that  it  may  not  be  good 
during  the  minority  of  Henry  William  Maxwell  Lyte,  who  was 
in  ventre  sa  mere  at  the  time  of  the  testator's  death  ;  but  she 
insists  that  it  can  be  good  no  longer ;  whilst  the  younger  grand- 
children insist,  that  they  are  persons  who  under  the  uses  created 
by  the  testator,  will  upon  attaining  the  age  of  twenty-one  years 
be  entitled  to  the  annual  produce  of  the  whole  fund. 

The  difficulty  of  attributing  a  distinct  and  efficient  meaning 
to  all  the  words  of  this  Act  has  frequently  been  acknowledged. 
If  the  accumulation  is  permitted  only  during  the  minority  of  a 
person  entitled  under  the  uses  of  the  will,  and  no  time  is  to  be 
allowed,  either  before  the  minority  commences  or  after  it  has 
ceased,  it  does  not  seem  that  any  thing  is  added  to  the  permission 
to  accumulate  during  the  minority  of  a  person  living  at  the  death 
of  the  testator.  But  taking  the  words  as  they  are,  they  do  not 
appear  to  permit  accumulation  during  a  minority  and  any  time 
to  elapse  between  the  death  of  the  testator  and  the  commence- 
ment of  the  minority,  or  in  favour  of  any  person  who  would 
not  for  the  time  being,  if  of  full  age,  be  entitled  to  the  annual 
produce  of  the  fund;  and  accordingly,  in  the  case  of  Longdon 
V.  Simeon  (i),  where  an  accumulation  was  intended  to  be  made 
till  unborn  children  attained  twenty-one,  Sir  William  Grant 
[  •SD?  ]      decreed    an   *accumulation   for  twenty-one    years   only ;   and  in 

(\)  12  Ves.  295. 
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llal^if  \\  Bannister  (I),  Sir  John  Leach  expressed  his  opinion  to        Ellis 

k.  that  the  statute  prevents  an  accumulation  during  the  minority     maxwell. 

•»f  ail  unborn   child.     These  cases  prevent  me  from  considering, 

tiiat  upon  the   construction  of  the   Act  the  accumulation  would 

I*  lawful  during  the  minority  of  any  grandchild  born  after  the 

itath  of  the  testator.      Moreover,  upon  the  construction  of  this 

^11,  it  will  have   to  be  considered   whether  the  younger  grand - 

eliildren   attaining    twenty-one    will    be   entitled  to   the    annual 

produce  of  the  fund,  although  it  may  be  lawful  for  the  trustees 

to  make  them  an  allowance  for  their  maintenance  and  education 

out  of  it,  after  they  have  attained  twenty-one. 

In  the  view  which  I  have  taken  of  the  case,  it  does  not  appear 
to  me  that  the  circumstance  of  the  younger  children  taking  vested 
interests  at  twenty-one  makes  any  material  difference.  They  will,  as 
it  seems  to  me,  be  vested  interests,  subject  to  be  partially  devested 
hy  the  births  of  after  born  children ;  but  in  Eijre  v.  Marsden  the 
interests  were  vested  on  the  death  of  the  testator,  subject  to  be 
tlevestedin  a  particular  event ;  and  yet  the  grandchildren  were  held 
Hut  to  be  entitled  till  the  time  of  distribution  appointed  by  the  testator. 

It  appears,  therefore,  to  me,  that  the  trust  for  accumulation 
iter  the  attainment  of  twenty-one  years  by  Henry  William 
Maxwell  Lyte  is  void  ;  that  an  allowance  ought  to  be  made,  out  of 
the  annual  produce  of  the  fund  accumulated  up  to  that  time,  for 
the  maintenance  and  education  of  all  the  grandchildren,  including 
Henry  William  Maxwell  Lyte ;  and  that  the  surplus  if  any  of 
-^ueh  annual  produce  belongs  to  Jane  Maxwell  as  residuary  legatee. 

Some  further  points  which  arose  in  this  case  are  reported  on  the         i849. 
further  consideration  of  the  case  in  12  Beav.  104.1  ^P'^^^  i^- 


rt! 


ALDRIDGE  v.  FORBES.  i84o. 

Jidy  10. 
(9  L.  J.  (N.  S.)  Ch.  37—38 ;  S.  C.  4  Jur.  20.)  Dec.  7. 

Inctunbrancers  entitled  under  a  yoluntary  charge  upon  one  property  may  ijov6. 

iAaim  the  benefit  of  the  rules  as  to  marshalling  securities  where  there  is  a    Cottenham, 
prior  mortgage  which  includes  that  property  and  other  property.  L.C. 


In  this  case,  in  the  year  1811,  a  mortgage  was  executed  of 
certain  estates,  called  Gambou  and  Mariaqua,  situate  in  the  West 
Indies,  to  Aretas  Ackers,  for  securing  a  sum  of  7,500{. ;  that  mort- 
r<i^e  became  afterwards  vested  in  Aretas  Ackers,  the  son  of  Aretas 

(1)  20  E.  R.  299  (4  Madd.  277), 
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Aldbidoe  Ackers,  the  mortgap;ee.  The  owner  of  the  two  estates,  in  1818, 
FoMEs.  charged  the  estate  Gambou  (subject  to  the  mortgage  security  of 
1811,)  with  payment  of  the  sum  of  10,000Z.  and  interest,  which 
afterwards  became  vested  in  William  Henry  Hartman,  and  Edmund 
Fleming  Akers  Hartman ;  and  in  1819,  the  same  party  mortgaged 
both  Gambou  and  Mariaqua,  to  Messrs.  Baillie  &  Co.,  (subject  to 
the  charge  of  10,000/.  as  to  Gambou,)  who  afterwards  took  an 
assignment  of  the  mortgage  security  of  1811.  The  Yice-Chan- 
CELLOR  had  ordered  that  the  produce  of  the  sale,  and  compensation- 
money  awarded  for  slaves,  in  respect  of  Mariaqua,  should  be 
applied  in  liquidation  of  the  first  mortgage,  (the  same  being 
sufficient  for  that  purpose,)  leaving  the  charge  in  favour  of  the 
Hartmans,  of  10,000/.,  to  be  satisfied  out  of  the  whole  of  the 
Gambou  compensation  and  sale  monies.  From  this  order  the 
Messrs.  Baillie  appealed. 

The  Solicitor-Geueral,  Sir  W.  H(rrne^  and  Mr.  James  Parker^  in 
support  of  the  appeal,  contended  that  the  Hartmans,  under  the 
indenture  of  1818,  with  notice  of  the  mortgage  security  of  1811, 
would  have  had  no  right  to  have  said  to  the  original  mortgagee, 
''You  shall  take  the  amount  due  to  you  out  of  one  estate  only; " 
and  the  Messrs.  Baillie,  as  assignees  of  the  original  mortgagee,  stood 
in  the  place  of  the  first  mortgagee,  as  regarded  that  mortgage; 
[  *38  ]  and  that  the  Messrs.  Baillie  were  creditors  of  both  ^estates,  and 
ought,  therefore,  to  be  liquidated  out  of  both  estates  equally. 
Mnskerry  v.  Chinnen/  (i)  was  cited. 

Mr.  Wigram  and  Mr.  Tennant,  for  the  Hartmans,  contended 
that  the  mere  existence  of  the  third  mortgage  to  the  Messrs.  Baillie, 
who  were  assignees  of  the  first  mortgage,  made  no  difference  in  the 
case ;  that  the  third  mortgage  was  created  expressly  subject  to  the 
rights  of  the  Hartmans,  in  respect  of  the  10,(X)0Z.,  as  against 
Gambou ;  and  that  the  rights  of  the  Hartmans  had  not  been  varied 
by  anything  that  had  taken  place  since  the  year  1818,  the  date  of 
the  deed  in  which  the  covenant  in  favour  of  the  Hartmans,  for 
payment  of  10,(X)0/.,  was  contained. 

The  following  cases  were  cited  on  behalf  of  the  respondents: 
Arerallv.  Wade  (2),  Marquis  of  Bute  v.  Cunynghavie  (s),  Aldrich  v. 
Cooper  {4),  and  In  re  Westzinthus  (5). 

(1)  46  R.  R.  190  (1  LI.  &  G.  185).  (4)  7  R.  R.  8  (8  Ves.  382). 

(2)  46  R.  R.  218  (1  LI.  &  G.  252).  (5)  39  R.  R.  665  (5  B.  &  Ad.  817). 

(3)  26  R.  R.  72  (2  Rubs.  275). 
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The  Lord  Chakcelloh  :  Aldeidob 

r. 

The  facts  of  this  case  are  complicated ;  but  the  whole  difficulty      Fokbib. 

arises  from  the  mode  of  stating  them  on  the  pleadings.     In  1811, 

the  two  estates,  Gambou  and  Mariaqua,  were  mortgaged  to  Ackers ; 

in  1818,  the  owner  of  those  estates  entered  into  a  covenant,  by 

which  he  charged  Gambou,  subject  to  the  mortgage  security  of 

1811,  with  a  sum  of  10,000/.,  in  favour  of  his  daughter  and  her 

family ;  in  1819,  the  same  party  mortgaged  both  estates  to  Messrs. 

Baillie,  (subject  as  regarded  Gambou,  to  the  charge  of  10,0002.  and 

interest).     Messrs.  Baillie  afterwards  took  an  assignment  of  the 

mortgage  security  of  1811,  and  thereby  became  the  first  and  third 

mortgagees  of  the  two  estates.     Compensation-money,  under  the 

^'lavery  Abolition  Act,  was  awarded  in  respect  of  the  two  estates ; 

in  addition  to  the  charges  already  stated,  there  was  a  charge  prior 

to  them  all,  on  an  unpaid  legacy  on  Gambou.     Under  an  order 

ol  the  Court,  that  legacy  was  paid  out  of  the  slave  compensation 

monies  awarded  in  respect  of  Gambou,  and  the  sum  of  2,200/., 

which  was  the  amount  of  slave  compensation  money  awarded  in 

respect  of  Mariaqua,  was  applied  in  payment  of  the  amount  due 

on  the  mortgage  security  of  1811.     The  eflfect  of  the  transaction,  in 

aabstance,  was,  that  Mariaqua  had  borne  a  larger  proportion  of  the 

mortgage  of  1811,  paid  off  at  that  time ;  and  the  petition  on  which 

the  order  was  made,  prayed  that  a  proportion  of  the  mortgage 

of  1811,  so  paid  out  of  Mariaqua,  might  be  thrown  on  Gambou, 

wliich  the  Vice-chancellor  refused  to  grant;   the  real  question 

Using,  how  far  the  parties  claiming  under  the  charge  of  1818  were 

triiiitled  to  have  the  estate  on  which  they  had  a  charge  exonerated, 

'y  throwing  the  prior  incumbrance  (that  of  1811)  on  the  other 

t^t^ite,  the  Yice-Chancellor  held  that  the  parties  entitled  to  the 

charge  by  the  indenture  of  1818,  had  a  right  to  have  the  Gambou 

tstate  kept  clear ;  and  his  Honour  acted  on  the  correct  principle. 

I>nt  then  it  was  said,  that  the  parties  entitled  under  the  charge 

A  1818  were  not  incumbrancers  for  valuable  consideration,  but 

volunteers  only.     As  against  the  settlor,  the  10,000Z.  charge  was 

u'xkI,  and  the  parties  claiming  under  the  charge  of  1818,  had  a 

ii;;ht  to  have  the  application  of  the  fund  as  the  Vick-Chanckllor 

Jir»-cted ;  and  it  is  clear  as  against  the  settlor  of  the  10,000/.  they 

-  oald  have  thrown  the  burden  on  the  other  estate.     Besides,  the 

Master    has    reported    the    10,000/.    charge   an    incumbrance   on 

^aiuLou;  and  it  is  not  to  be  forgotten,  that  Messrs.  Baillie  took 

the  mortgage  of  1819,  subject  to  the  charge  of  10,000/.,  by  the 


246 


1840.     CH.     9  L.  J.  (N.  S.)  CH. 


[b.b. 
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V, 

Forbes. 


indenture  of  1818.  The  parties,  therefore,  interested  in  that 
charge,  are  entitled  to  have  the  property  in  question  marshalled. 
The  costs,  however,  of  the  appeal,  on  account  of  the  doubtful 
nature  of  the  case,  must  be  paid  out  of  the  fund,  in  the  manner 
directed  by  the  Vice-Chancbllor,  on  the  hearing  of  the  former 
petition,  in  the  Court  below. 


1840. 
Jlareh  13. 

Jlitlls  Court. 

Ix)rd 

Lanodale, 

M.R. 

[182] 


[  nss  ] 


SKIPWORTH  V.  SKIPWORTH. 

(9  L.  J.  (N.  S.)  Ch.  182—183.) 

Where  a  testator  directed  his  farming  business  to  be  carried  on  by  his 
executors  after  his  decease,  and  they  according]}*  canied  on  the  same,  and 
made  numerous  payments  to  servants  for  wages,  and  exjwnded  monies  in 
the  purchase  of  live  stock,  seeds,  and  other  agricultural  produce  for  the  use 
of  the  farm,  for  which  receipts  in  writing  were  rarely  given,  the  Cottrt 
directed  it  to  be  made  a  part  of  the  decree  that,  as  regarded  any  evidence 
of  such  payments,  the  executors  were  to  be  at  liberty-  to  apply  to  the  Court, 
and  the  Master  to  be  at  liberty  to  state  circumstances  speciallj-. 

The  bill,  in  this  suit,  was  filed  by  the  residuary  legatees  of  a 
testator,  against  the  executors  and  trustees  under  his  will ;  and  in 
the  will  was  contained  a  direction,  that  the  executors  and  trustees, 
with  the  permission  of  the  testator's  landlord,  should  carry  on  the 
business  of  the  testator's  farm,  until  the  testator's  youngest  child 
attained  twenty-one.  The  executors  and  trustees,  by  their  answer, 
stated  that  they  carried  on  the  testator's  farming  business  from 
and  after  his  decease,  according  to  the  usual  course  of  farming  in 
the  county  in  which  it  was  situate,  and  it  being  necessary  from 
time  to  time  to  purchase  live  stock,  seeds,  and  various  articles 
of  agricultural  produce,  for  the  purposes  of  such  farming  *busines8 
carried  on  by  the  defendants,  and  which  purchases  being  usually 
effected  at  markets  and  fairs,  on  which  occasions  receipts  in  writing 
were  very  rarely,  if  ever,  given  in  the  said  county,  or  as  the 
defendants  believed,  in  any  part  of  England,  and  it  being  necessary 
also  to  expend  various  sums  of  money,  for  wages,  housekeeping, 
and  other  domestic  purposes,  for  which  receipts  were  not  in  general 
given,  the  defendants  were  not  provided  with  such  receipts,  for  the 
payments  made  on  such  occasions,  and  for  such  purposes  as  afore- 
said; and  they  hoped  that  in  such  accounts  as  the  Court  should 
think  fit  to  direct  to  be  taken  in  the  suit,  proper  directions 
might  be  given,  that  general  evidence  might  be  admitted  of  such 
payments. 

The  cause  having  come  on  for  hearing,  it  was  ui'ged  on  the  part 
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of  the  defendants,  that  in  the  absence  of  proper  vouchers,  general    Skipworth 
evidence  of  the  payments  made  by  the  executors  ought,  in  a  case   skipworth. 
like  the  present,  to  be  directed  to  be  admitted  by  the  Master,  in 
the  taking  of  the  accounts,  on  the  authority  of  Ltipton  v.  White  (l), 
cited  in  Seton  on  Decrees,  and  Lord  Hollund's  case,    (recently 
decided  by  the  Court,  but  not  yet  reported). 

Mr.  Cooper  and  Mr.  Flather,  for  the  plaintiffs. 

Mr.  Pembertim  and  Mr.  Sidebottom,  for  the  defendants. 

His  Lordship  made  an  order  similar  to  the  one  found  in  the 
case  of  Lxtpton  v.  White — viz.  that  the  defendants,  with  reference 
to  the  admission  of  evidence  of  their  payments,  were  to  be  at 
liberty  to  apply  to  the  Court;  and  the  Master  was  in  his  report 
to  be  at  liberty  to  state  special  circumstances. 


In  re  NAISH.  i84o. 

(9  L.  J.  (N.  S.)  Ch.  252—253.)  ApHiy, 

The  Court  of  Chancery  has  jurisdiction  under  the  Act  1  Will.  IV.  c.  65,     Sh^wbll. 
8.  32,   upon  the  petition  of  the  father  of  the  infant,  where  there  is  no 
guardian,  to  direct  that  the  dividends  on  stock  belonging  to  the  infant,         ^        •' 
shall  be  paid  to  the  father  for  the  maintenance  of  the  infant. 

A  SMALL  sum  of  stock  bequeathed  to  an  infant,  was  standing  in 
the  names  of  the  infant  and  a  trustee.  The  trustee  died,  and  the 
father  of  the  infant  presented  his  petition,  under  the  Act  1  Will.  IV. 
c.  65,  s.  32,  praying  that  the  dividends  might  be  paid  to  him  for 
the  maintenance  of  the  infant. 

Mr.  Faber,  for  the  petition,  suggested  that  there  being  no 
guardian,  and  no  cause  depending  with  reference  to  this  matter, 
*there  w^as  a  diflSculty  as  to  the  person  who  should  be  the  petitioner.       [  ♦253  ] 

The  Yice-Ghancbllor  expressed  some  doubt,  whether  the  Act 
j^ve  the  Court  jurisdiction  to  make  the  order,  unless  a  guardian 
was  previously  appointed;  and  observed,  that  there  would  be  a 
difficulty  with  respect  to  that,  inasmuch  as  the  father  was  living. 
There  was  a  question,  whether  the  section  applied  to  such  a  case. 

On  a  subsequent  day  his  Honour  made  the  order. 
(1)  10  E.  E.  94  (15  Ves.  J43}. 
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1839. 
Xov.  21. 

1840. 
May  1,  6. 

Shadwell, 
V.-C. 

Lord 

COTTBNHAM, 
L.C. 

[253] 


TLAYFAIR  r.  The  BIRMINGHAM,  BRISTOL,  and 
THAMES  JUNCTION  RAILWAY  COMPANY. 

(9  L.  J.  (N.  S.)  Ch.  253—256 ;  S.  C.  1  Bail.  Cas.  WO  (1).) 

The  directors  of  a  Railway  Company  agreed  to  accept  a  forfeiture  or 
relinquishment  of  certain  shares,  held  by  the  plaintiff,  who  was  at  that 
time  a  director,  and  he  accordingly  executed  a  deed-poU  relinquishing 
and  transferring  such  shares  to  the  Company,  but  the  forms  prescribed 
by  the  Act  for  giving  effect  to  a  declaration  of  forfeiture,  or  for  a  purchase  of 
shares  by  the  Company,  were  not  observed.  Several  calls  were  afterwards 
made,  without  any  claim  upon  the  plaintiff  in  respect  of  the  shares.  An 
action  being  subsequently  brought  against  the  plaintiff,  for  the  arrears  of 
calls  upon  the  shares,  the  bill  was  filed,  and  the  common  injunction  obtained : 
Held,  that  the  injunction  could  only  be  continued  on  the  terms  of  the  plaintiff 
suffering  judgment  in  the  action,  and  paying  the  money  into  Court. 

As  to  the  power  of  the  directors  to  accept  any  relinquishment  or  transfer 
of  shares  in  a  form  not  prescribed  by  the  Act,  quatre. 

In  August,  1835,  a  scheme  was  projected  by  some  of  the  pro- 
prietors of  the  Company,  for  making  a  railway  to  connect  the 
Kensington  Canal  with  the  London  and  Birmingham  Railway  and 
the  Great  Western  Railway ;  and  in  December,  1885,  the  plaintiff 
subscribed  for  forty  shares  in  the  intended  Railway  Company,  and 
paid  the  deposit  of  12.  per  share,  and  he  became  a  member  of  the 
provisional  committee.  In  order  to  promote  the  undertaking,  and 
conform  to  the  orders  of  the  House  of  Lords,  the  provisional  com- 
mittee in  March,  1886,  resolved  to  appropriate  certain  reserved 
shares ;  and  for  this  purpose  most  of  the  provisional  committee, 
and  the  plaintiff  among  the  number,  subscribed  for  one  hundred 
additional  shares  in  the  Company.  The  bill  received  the  Royal 
assent  on  the  21st  of  June,  1886,  and  was  intituled,  ''An  Act  for 
making  a  railway  from  the  Basin  of  the  Kensington  Canal,  at 
Kensington,  to  join  the  London  and  Birmingham  and  Great  Western 
Railways,  at  or  near  Holsden  Green,  in  the  county  of  Middlesex,  to 
be  called  the  Birmingham,  Bristol,  and  Thames  Junction  Railway." 
By  the  98th  section  it  was  enacted,  that  half-yearly  general  meetings 
of  the  Company  should  be  held  in  February  and  August  in  every 
year;  by  the  107th,  that  no  director  or  proprietor  should  act  or 
vote  in  sucli  capacity  after  the  day  for  payment  of  the  calls,  who 
had  not  paid  up  the  instalments  due  in  respect  of  his  shares ;  by 
the  125th  and  127th,  that  a  register  of  the  proprietors,  and  of  their 
several  subscriptions,  and  of  the  number  of  their  shares,  should  be 
made  and  kept.  The  129th  section  enacted,  that  the  then  existing 
and  the  future  subscribers  should  pay  the  sums  of  money  subscribed 

(1)  Cp.  Staahojtt's  case  (ISGo)  L.  E.  1  Ch.  161. 
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for,  from  time  to  time,  as  the  same  should  be  called  for  by  the     Platfaib 
directors ;  and  the  180th  section  empowered  the  directors  to  make        the 
calls,  and,  if  the  amount  of  such  calls  was  not  paid,  with  interest     ^™2^^" 
from  the  day  appointed  for  payment,  either  to  sue  for  the  same  or      Bristol, 
declare  the  shares  to  be  forfeited,  by  giving  notice  to  the  proprietors     junction 
in  default,  subject  to  confirmation  of  the  forfeiture  by  a  general  or     company. 
special  general  meeting,  held  three  months  after  the  notice ;  and 
the  directors  were  thereby  also  empowered  to  sell  or  dispose  of  such 
forfeited  shares.      The  181st  and   182nd  sections  related  to  the 
application  of  the  surplus  proceeds  of  forfeited  shares,  and  the 
pleadings  and  evidence  in  actions  broughl;   by  the   directors,  in 
respect  of  calls.     The  185th  and  186th  sections,  enabling  the  pro- 
prietors not  in  arrear  of  the  payments  in  respect  of  their  calls, 
to  sell  their  shares,  pointed  out  the  form  of  transfer,  the  time  when 
the  title  and  liability  should  be  vested  and  divested.     The  147th 
section  enabled  the  Company  to  purchase  shares  offered  *for  sale.       [  '254  ] 
It  was  alleged,  that  the  plaintiff  applied  to  be  registered  for  forty 
shares,  but  that  he  was  induced  to  be  registered  for  100  other  shares, 
by  the  representation  of  the  secretary  that  he  could  sell  them  when 
he  thought  proper.     The  common  seal  of  the  Company  was  affixed 
to  the  register  at  the  first  general  meeting. 

A  call  of  21.  a  share  was  made  in  August,  1886.  The  plaintiff 
being  unwilling  to  pay  the  amount  of  this  call  on  the  100  shares, 
and  having  stated  to  the  other  directors  the  circumstances  under 
which  he  took  them,  the  following  resolution  was  passed  at  a  meeting 
of  the  directors,  held  on  the  1st  of  March,  1887 :  "  The  after- 
mentioned  shares  having  been  tendered  by  the  proprietor  to  be 
forfeited — namely,  100  shares,  numbered  8,418  to  8,517  inclusive, 
it  was  resolved,  that  the  Company  accept  the  same  for  that  purpose; 
and  that  an  instrument  be  prepared,  at  the  expense  of  the  proprietor, 
releasing  his  whole  interest  in  the  same,  without  requiring  the 
formalities  prescribed  by  the  180th  section  of  the  Company's  Act 
of  Parliament,  and  waiving  all  right  or  remedy  under  such  section." 
The  solicitors  of  the  Company  were  at  the  same  time  ordered  to 
prepare  the  deed  necessary  for  carrying  the  resolution  into  effect. 
The  plaintiff,  on  the  14th  of  March,  1887,  executed  a  deed-poll, 
releasing  or  transferring  the  100  shares  to  the  Company,  and 
therebj'  forfeiting  and  relinquishing  the  same  shares,  and  the 
deposits  paid  thereon,  and  he  delivered  up  to  the  secretary  of  the 
Company  the  scrip  certificates  of  such  shares.  In  the  register  to 
which  the  seal  of  the  Company  was  affixed  at  the  general  meeting, 


250  1839.     CH.     9  L.  J.  (N.  S.)  CH.  254.  [r.r. 

Playfaib  in  March,  1887,  the  plaintiflf's  name  appeared  as  the  proprietor  of 
The  forty  shares  only.  In  April,  1887,  the  plaintiff  sold  twenty  of  his 
BiRMiNG-  remaining  shares,  and  in  May,  1837,  another  call  of  IZ.  per  share 
Bribtol,  was  made,  which  the  plaintiff  paid.  In  August,  1837,  he  sold  his 
JUNCTION  remaining  twenty  shares ;  and  he  thenceforth  altogether  ceased  to 
^MPA^y  interfere  in  the  Company.  A  third  call  of  21.  a  share  took  place  in 
August,  1887 ;  and  a  fourth,  of  3Z.  a  share,  in  May,  1838.  In 
August,  1838,  the  plaintiff  was  required  by  the  Company  to  adopt 
the  forty  shares,  which  he  had  sold,  on  the  ground,  that  the  pur- 
chasers were  irresponsible  persons ;  but  no  claim  was  made  on  him 
in  respect  of  the  100  shares,  until  September,  1838,  when  he  was 
informed  by  the  secretary,  that  the  last  general  meeting  of  the 
Company  had  resolved  not  to  confirm  the  declaration  of  forfeiture 
thereof,  and  he  was  called  upon  to  pay  all  the  calls  in  respect 
thereof,  and  interest  thereon,  amounting  altogether  to  the  sum  of 
800Z.  and  upwards.  In  December,  1838,  the  Company  brought  an 
action  to  recover  the  sum  of  1,000Z.,  for  five  calls  on  the  100  shares, 
and  S20Z.  for  three  calls  on  the  forty  shares,  and  the  interest.  The 
plaintiff  thereupon  filed  his  bill,  and  prayed  that  the  Company 
might  be  decreed  to  execute  to  the  plaintiff  a  good  and  sufficient 
release  in  the  law  of  all  claims  and  demands  for  or  in  respect  of 
the  amount  theretofore  called  for,  or  thereafter  to  be  called  for, 
under  the  authority  of  the  said  Act,  upon  the  100  shares,  in  the 
undertaking  specified  in  the  deed-poll  of  the  14th  of  March,  1887, 
and  from  all  other  claims  and  demands  in  respect  of  the  said  100 
shares;  and  that  the  Company  might  be  restrained  from  further 
proceeding  in  the  action  against  the  plaintiff,  and  from  commencing 
any  other  action  at  law  against  him,  to  recover  the  amount  thereto- 
fore called  for  under  the  authority  of  the  Act,  upon  the  100  shares, 
in  the  undertaking  specified  in  the  said  deed-poll. 

The  common  injunction  was  obtained,  and  extended  to  stay  trial. 
Upon  the  answer  of  the  Company  and  their  secretary  being  filed, 
the  order  nisi  was  made  for  dissolving  the  injunction. 

Mr.  K.  Briue,  Mr.  Jacob,  Mr.  C.  C.  Barber,  and  Mr.  Otjle,  for 
the  plaintiff,  to  show  cause : 

The  special  provisions  of  the  Act,  with  regard  to  the  recovery  at 
law  of  the  calls,  and  the  formalities,  not  having  been  observed  in 
this  relinquishment,  prevent  the  plaintiff  from  defending  himself  at 
law.  The  Company  are,  however,  bound  in  equity,  by  the  resolution 
of  the  directors,  and  the  deed-poll :    Beverley  v.  Lineoln  GaS'Light 
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Company  (i),  Church  v.  Imperial  Gas  Company  {2),  Marshall  v.  The     Playfair 
Corjxtration    of  Queenboroiujh  (3),    Wilmvt  v.    The   Corporation   of         xhb 
Corentn,{4).    ^  ^^IVJ""' 

Bristol, 

Mr.  G.  Richards  and  Mr,  L.  Wigram,  contra  :  ^^,»  Thames 

'^        '  Junction 

The  question  is  entirely  at  law.     There  is  no  agreement  unper-      Railway 
formed.     Everything  agreed  to  be  done  has  been  done ;   and  the        [-  255  ] 
parties  must  be  bound  by  the  effect  of  it,  whatever  that  effect  may  be. 

The  Vice-Chancbllor  : 

The  parties  could  not  have  intended  that  the  plaintiff  should 
give  up  the  lOOZ.  deposited  and  his  shares,  including  the  chance  of 
future  profits,  and  all  other  rights  he  might  have  as  the  owner 
of  that  number  of  shares,  and  yet  remain  Uable  to  answer  the  calls 
of  the  Company  in  respect  of  them.  This  could  not  have  been  the 
meaning  of  the  parties.  The  resolution  of  the  1st  of  March,  1837, 
does  not  seem  to  import  that  the  meaning  was,  that  the  transaction 
should  proceed  on  the  180th  section  of  the  Act;  which,  would 
require  that  the  directors  should  first  declare  the  shares  to  be 
forfeited,  and  then  proceed  in  the  particular  manner  there  pre- 
scribed. As  I  understand  the  transaction,  the  shares  were  not 
to  be  given  up  under  the  provisions  of  the  130th  section,  but  by 
an  instrument  to  be  prepared  by  the  solicitors  of  the  Company  for 
that  purpose,  which  was  to  have  the  effect  of  vesting  the  shares 
in  the  Company,  so  that  the  Company  might  resell  them.  It 
would  be  quite  as  inconsistent  to  suppose,  that  the  Company  were 
to  take  the  shares  without  the  power  of  immediately  selling  them, 
as  to  suppose  that  the  plaintiff  was  to  be  liable  to  the  future  calls 
without  the  chance  of  the  future  profits.  I  cannot  think  that  such 
could  be  the  meaning  of  that  which  is  imperfectly  expressed  in  the 
resolution.  The  solicitors  of  the  Company  prepared  an  instrument, 
which  I  do  not  think  expresses  the  intention  of  the  parties.  The 
instrument  contained  these  words :  **  The  Company  have  agreed 
to  accept  a  surrender,  forfeiture,  and  relinquishment  of  the  shares." 
VNlien  the  Company  accepted  this  deed,  and  paid  a  fractional  sum 
to  the  plaintiff  for  his  services  as  a  director,  up  to  the  time  when 
he  sold  his  forty  shares,  they  must  have  considered  him  as  having 
ceased  to  be  a  shareholder,  in  respect  of  the  100   shares.     This 

(1)  45  E.  B.  626  (6  Ad.  &  El.  829);  (3)  24  R.  R.  220  (1  Sim.  &  8t.  520). 
>.  r.  7  I^w  J.  Rep.  (N.  S.)  Q.  B.  li:i.  (4)  41  R.  R.  'Mo  (1  Y.  &  C.  Ex.  Eq. 

(2)  45  R.  R.  638  (6  Ad.  &  El.  846) ;  518). 
.S.  C.  7  Law  J.  Rep.  (X.  S.)  Q.  B.  118. 
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Platfaib     iiiBtrument  does  not  go  far  enough  to  effect  what,  I  think,  was  the 

Thb         real  intention  of  the  parties.     I  shall  continue  the  injunction  to 

BiRMiNo.     restrain  the  action  on  the  100  shares,  so  as  not  to  prevent  the 

HAM} 

Bristol,      defendants  from  proceeding  in  their  action  in  respect  of  the  forty 
AND  Thames 
Junction     shares. 
Railway 

jg^jj    "         The  Company  moved,  before  the  Lord  Chancellor,  to  dissolve 

May  1, 6.      the  injunction. 

Mr.  Wigram,  Mr.  Richards,  and  Mr.  LoJ'tus  W'ujram,  for  the 
motion. 

Mr.  Jacobs  Mr.  Ikthell,  and  Mr.  C.  C.  Barber,  contra. 

Thb  Lord  Chancellor: 

In  cases  of  this  kind,  where  the  plaintiff  alleges  an  equity,  in 
order  to  interfere  with  an  admitted  legal  right,  it  requires  a  very 
strong  case  indeed  for  the  Court  to  stop  the  action  by  injunction. 
It  is,  in  fact,  adjudicating  for  the  plaintiff  upon  the  answer :  the 
strongest  possible  decision,  therefore,  in  favour  of  the  plaintiff; 
not  requiring  him  to  prove  nny thing  the  answer  may  not  admit; 
and  taking  his  own  statement  in  his  favour.  There  are  cases  in 
which  it  is  right  to  do  that, — but  they  must  be  cases  free  from  all 
possibility  of  doubt ;  where  the  Court  clearly  sees,  that  upon  the 
suit  coming  to  a  hearing,  the  relief  sought  by  the  bill  will  be 
decreed.  This  is  in  effect  assumed  by  the  Vice-Chancellor's  order ; 
but  I  am  not  so  satisfied  that  the  plaintiff  will  obtain  the  decree 
he  asks  as  to  support  that  order.  On  the  other  hand,  if  the  Court 
altogether  refuses  to  interfere,  it  is  destroying  all  chance  of  benefit 
which  the  plaintiff  would  have  by  getting  a  decree  ;  for  he  would 
come  to  a  hearing,  having  lost  the  benefit  of  his  equity,  so  far  at 
least,  that  he  will  have  been  compelled  in  the  meantime  to  part 
with  his  money.  I  certainly  have  some  doubt  how  far  it  is  right 
for  me  to  interfere  to  the  extent  to  which  I  propose  to  interfere ; 
but  I  am  very  much  influenced  by  what  must  have  been  the  inten- 
tion of  the  parties,  and  by  the  course  which,  as  to  time  at  least, 
has  since  been  adopted. 

It  is  quite  clear,  that  the  intention  of  the  plaintiff,  when  he  gave 
up  his  shares,  was  to  be  protected  against  the  calls.  He  could  not 
possibly  have  any  other  motive  than  to  avoid  that  liability  ;  and 
whatever  doubt  tliere  may  be,  as  to  the  power  of  the  directors  to 
do  that  which  they  in  fact  did,  there  is  no  doubt  that,  supposing 
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the  whole  *tranBaction  to  be  fair, — not  open  to  objection,  on  the  I^layfaih 
ground  of  any  improper  leaning  in  favour  of  a  co-director, — that         the 

the  Act  furnished  the  mode  by  which,  giving  up  his   shares,  he  ^^^"Jf^' 

might  have  been  protected  from  his  liability  to  the  calls ;   for,  if  Bbistol, 

And  J.  HAH Efl 

the   provisions   of  the   Act   as   to   forfeiting   of   shares  had  been     Junction 
followed,  the  desired  effect  would  have  been  produced.     It  certainly     compant. 
does  not  appear  to  have  been  a  contract  for  a  purchase  of  the       [  *2r>ri  j 
shares.     It  was  not  so  treated,  nor  were  the  provisions  of  the  Act 
as  to  the  forfeiture  of  shares  complied  with.     It  seems  to  have 
been  a  sort  of  middle  transaction,  partaking  in  some  degree  of 
the  nature  of  both ;   but  a  proceeding  which  certainly  is  not  con- 
templated by  the  provisions  of  the  Act.     Those  persons,  however, 
with  whom  the  plaintiff  was  dealing,  must  be  supposed  to  have 
intended,  in   taking  the  shares,  to  give  the  plaintiff  the  benefit 
of  what  the  Act  provides  as  to  forfeitures.     The  reference  to  the* 
130th  section,  the  section  providing  for  forfeiture  of  shares,  clearly 
shows,  that  the  resolution  was  intended  to  relieve  the  plaintiff,  and  to 
obtain  for  the  Company  the  benefit  which  the  same  section  provides 
for  them  in  that  event.     That  course,  however,  was  not  adopted. 

One  question  to  be  decided,  when  the  cause  comes  to  a  hearing, 
will  be,  whether  the  directors  had  power  to  do  what  they  have 
done ;  and  if  so,  whether  an  equity  exists  as  against  the  Company 
to  carry  into  effect  what  must  be  supposed  to  have  been  the 
intention  of  the  Company?  Although  everything  contracted  to 
be  done  has  been  done,  it  has  not  produced  the  effect  contemplated 
by  the  parties  to  the  transaction.  The  only  stipulation  was  the 
giving  up,  relinquishment,  and  release  by  the  plaintiff;  nothing 
was  required  to  be  done  on  the  part  of  the  directors.  This  is  a 
question  which  is  only  to  be  decided  when  the  cause  comes  to 
a  hearing,  and  I  only  use  it  for  the  present  purpose,  to  show  that 
it  is  not  a  matter  of  doubt,  that  the  result  of  the  transaction  was 
intended  to  be  the  protection  of  tbe  plaintiff  against  performing 
that  which  he  is  now  required  to  perform.  Great  diflficulty,  no 
doubt,  exists,  as  to  how  that  expectation  is  to  be  realized  as  against 
the  Company.  The  transaction  took  place  in  March,  1887.  So 
long  as  the  plaintiff  remained  a  director,  I  do  not  think  that  any 
presumption  can  fairly  be  raised  against  the  Company,  arising  out 
of  what  did  or  did  not  take  place ;  but  in  August,  1887,  he  ceased 
to  be  a  director.  In  the  same  month  of  August, — I  am  got  sure 
whether  before  or  after  he  ceased  to  be  a  director — one  of  the  calls 
was  made;  in  May,  1888,  another  call  was  made.    It  does  not 
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appear  that  the  action  was  brought  until  December,  18B8 ;  a  very 
considerable  interval  of  time  after  the  defendant  ceased  to  be  a 
director,  as  well  as  after  those  calls  which  I  have  alluded  to.  It 
is  plain,  then,  that  there  was  very  great  delay  on  the  part  of  the 
Company  in  making  this  demand ;  and  when  in  December,  1838, 
the  action  was  brought,  this  bill  was  filed.  The  period  to  which 
I  particularly  advert,  is  from  August,  1837,  when  the  Company, 
relieved  from  whatever  pressure  might  exist  from  the  fact  of  the 
plaintiff  being  one  of  the  directors,  had  the  full  opportunity  of 
asserting  whatever  rights  they  had  a  title  to  assert  against  the 
plaintiff,  in  regard  to  those  calls :  nothing,  however,  is  done  until 
December,  1838.  Whether  this  amounts  to  a  confirmation,  is  a 
matter  to  be  considered  hereafter,  but  certainly  it  is  a  sort  of 
acquiescence  in  the  title,  which  the  plaintiff  now  asserts — namely, 
to  be  protected  from  the  payment  of  those  calls;  and  upon  the 
question  which  I  have  now  to  consider,  whether  I  shall  permit 
the  action  to  proceed,  so  as  to  compel  the  plaintiff  at  once  to  pay 
that  which  the  Company  allege  they  are  entitled  to  against  him, 
and  as  to  which,  he  alleges,  that  he  cannot  protect  himself  at 
law  from  paying,  I  think  it  is  a  circumstance  well  worthy  of 
consideration. 

The  order  I  propose  to  make  is,  to  give  the  plaintiff  the  oppor- 
tunity, if  he  so  elects,  to  give  judgment  in  the  action  at  law,  and 
pay  the  money  into  Court,  and  then  to  declare  him  entitled  to  the 
injunction.  It  is  the  usual  way  to  give  a  plaintiff  time  to  do  this ; 
and,  on  his  failing  to  do  so,  the  injunction  is  dissolved.  If  the 
plaintiff  wishes  to  try  the  question  of  his  legal  liability,  the 
injunction  must  be  now  dissolved,  with  liberty  to  apply  after 
verdict  at  law. 


iday  6.  The  counsel  for  the  plaintiff  declined  to  consent  that  judgment 

at  law  should  be  entered  up  against  him ;   and  the  injunction  was 
dissolved. 


1840. 
April  26. 

Shadwell, 
V.-C. 

[  258  ] 


HAMP  V.  JONES. 

(9  L,  J.  (N.  S.)  Ch.  258—259.) 

Where  A.  has  a  joint  demand  against  B.  and  C.»  in  respect  of  which 
B.  has  agreed  to  indemnify  C,  and  B.  has  a  separate  demand  against  A., 
there  may  be  an  enforceable  right  of  set-off  in  equity,  though  not  at  law. 

The   bill  stated,  that   in   and  for  some  years  previous  to  the 
year  1889,  the  defendant,  W.  Jones,  occupied  a  certain  farm  and 
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premises  belonging  to  the  plaintiff  Hamp,  as  tenant  thereof  from        Hamp 
yeiir  to  year,  at  the  yearly  rent  of  236Z.,  payable  half-yearly,  which        jones. 
tenancy  expired  in  February,  1840,  when  the  defendant  left  the  said 
farm  in  consequence  of  notice  to  quit  given  by  him  to  the  plaintiif. 
That  the  defendant  suffered  his  rent  to  fall  greatly  into  arrear,  and 
in  the  month  of  December,  1839,  the  sum  of  398Z.  was  due  from 
him  to  the  plaintiff  Hamp,  for  such  arrears,  and  on  the  27th  of  the 
same  month,  the  plaintiff  Hamp,  by  the  plaintiff  Bolt  as  his  bailiff, 
seized  and  distrained  the  goods  and  chattels  of  the  defendant  in 
and  upon  the  said  farm,  for  3982.,  as  such  arrear  of  rent,  and  the 
same  were  afterwards  sold,  but  the  money  produced  by  the  sale, 
after  deducting  the  expenses,  was  not  suflScient  to  pay  such  arrears 
of  rent;    and  after  such   distress   and   sale,  a  balance  of   lOOZ. 
remained,  and  still  remained  due  to  the  plaintiff  Hamp,  on  account 
of  the  said  arrears  of  rent.     That  on  the  7th  of  February,  1840, 
the  defendant  commenced  an  action  of  trespass  against  the  plaintiffs 
and  one  Charles  Watt,  whose  name  was  afterwards  struck  out  of 
the  record,  seeking  to  recover  damages  in  respect  of  certain  alleged 
irregularities  in  the  distress  and  sale ;  and  the  action  came  on  to 
be  tried  at  Hereford  at  the  last  Lent  Assizes,  when  the  defendant 
obtained  a  verdict  against  the  plaintiffs  in  the  said  action,  with  501. 
damages  ;  and  the  defendant  threatened  and  intended  forthwith  to 
enter  up  judgment,  and  issue  execution  against  the  plaintiffs  for 
the  said  sum  of  501.  and  his  costs.     That  the  plaintiff  Hamp  had 
agreed  and  was  bound  to  indemnify  the  plaintiff  Bolt  against  the 
damages  *and  costs  so  recovered  by  the  defendant.     That  on  the       [  •259  ] 
2nd  of  February,  1840,  when  the  defendant  left  the  farm,  the  sum 
of  lis/,  became  due  from  him  to  the  plaintiff  Hamp,  for  one  half 
year's  rent  of  the  farm,  and  which  amounted,  with  the  said  sum  of 
100/.,  to  the  sum  of  218Z.  in  all,  and  such  sum  was,  on  the  said 
2nd  of  February,  and  was  still,  justly  and  truly  due  from  the 
defendant  to  the  plaintiff  Hamp,  for  rent  in  arrear,  as  aforesaid. 
That  the  said  sum  of  2182.  greatly  exceeded  the  amount  due  to  the 
defendant,  in  respect  of  the  said  damages  and  costs,  and  such 
damages  and  costs  ought  to  be  set  off,  pro  tanto^  against  the  said 
sum  of  2182. 

The  bill  charged,  that  the  defendant  was  insolvent,  and  had  no 
property  or  means  whatever  to  answer  the  amount  due  from  him 
to  the  plaintiff  Hamp ;  and  the  same,  if  not  set  off,  as  aforesaid, 
would  be  wholly  lost  to  the  plaintiff  Hamp.  That  the  plaintiffs 
could  not,  by  way  of  plea  or  otherwise,  avail  themselves  of  the  said 
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Hamp  set-ofT,  as  a  defence  to  the  said  action;  and  that  after  the  defendant 
Jokes.  had  commenced  his  said  action,  the  plaintiff  Hamp  commenced  an 
action  against  the  defendant  to  recover  the  arrears  of  rent,  and  if 
the  plaintiff  Hamp  had  recovered  judgment  in  such  action,  the  debt 
and  the  costs  recovered  thereon  would,  by  the  rules  and  practice  of 
the  Court  of  Exchequer,  where  the  actions  were  brought,  be  set  off 
for  the  benefit  of  both  plaintiffs,  against  the  damages  and  costs 
recovered  by  the  defendant ;  but  that  the  defendant,  in  order  to  gain 
time,  was  defending  such  action,  although  he  had  no  defence 
thereto  that  could  be  sustained ;  and  that  it  was  impracticable  for 
the  plaintiff  Hamp  to  give  notice  of  trial  therein  for  the  last  Assizes 
at  Hereford,  and  the  same  could  not  now  be  tried  until  the  next 
Summer  Assizes  at  Hereford.  The  bill  prayed,  that  the  sum  of 
50{.  and  costs  recovered  by  the  defendant  against  the  plaintiffs, 
might  be  set  off,  pro  tanto,  against  the  sum  of  218Z.  due  to  the 
plaintiff  Hamp,  as  aforesaid,  from  the  defendant,  the  plaintiff 
Hamp  thereby  offering  to  set  off  and  allow  the  same  in  part 
satisfaction  of  such  sum  of  218/. ;  and  that  the  defendant  might 
be  restrained  from  issuing  out  execution,  or  taking  any  other 
proceedings  against  the  plaintiffs  upon  the  judgment. 
The  defendant  demurred  for  want  of  equity. 

Mr.  W.  C  L.  Keene,  for  the  demurrer  [cited  cases  to  show 
that  courts  of  equity  would  not  interfere  in  cases  of  set-off  where 
the  cross  demands  were  both  legal]. 

Mr.  K.  Bruce  and  Mr.  J.  Parker,  for  the  bill. 

The  Vicb-Chancbllor  : 

The  cases  cited  on  behalf  of  the  defendant  show  that  this  Court 
will  not  interfere  where  there  is  a  set-off  at  law.  Here,  however, 
there  is  no  set-off  at  law,  because  there  is  a  joint  demand  against 
the  plaintiffs,  and  only  a  single  demand  against  the  defendant.  If, 
as  the  bill  states,  Mr.  Hamp  has  agreed  to  indemnify  his  bailiff, 
that,  it  seems  to  me,  is  a  reason  for  the  interference  of  the  Court. 
If  the  landlord  has  a  larger  demand  against  the  tenant,  or  rather, 
if  the  tenant  has  a  smaller  claim  as  against  the  larger  claim  of  his 
landlord,  I  think  the  latter  ought  to  be  protected. 

Demurrer  overruled. 
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COTMAN   V.  OETON.  is^o. 

May  i. 
(9  L.  J.  (N.  S.)  Ch.  268—269.)  — L 

A  solicitor  will  not  be  allowed  to  disclose  in  whose  possession  or  custody  y^Q^     ' 

a  particular  document  is,  or  when  or  where  he  saw  the  same,  if  he  came  to 
the  knowledge  of  the  fact  inquired  after,  in  the  course  of  confidential 
communications  with  his  client,  in  his  professional  capacity. 

This  suit  was  instituted  to  establish  a  lien  upon  certain  premises 

for  the  sum  of  500Z.,  alleged  to.  have  been  paid  as  part  of  the 

consideration  for  the  purchase  of  such  premises,  to  the  solicitor 

of   the  vendor,  with  his  authority.     The  vendor,  who  was  the 

defendant,  denied  that  such  payment  was  made  with  his  sanction, 

and  he  alleged  that  the  plaintiff  had   been  indemnified  by  the 

solicitor  of  the  vendor,  or  some  person  on  his  behalf  in  respect 

of  the  5002.     For  the  purpose  of  proving  the  latter  allegation, 

the  defendant  exhibited  an  interrogatory  for  the  examination  of 

Mr.  B.,  the  plaintiff's  solicitor  at  the  time  when  it  was  said  the 

indemnity    was    given.       The    interrogatory    inquired    into    the 

witness's  knowledge  or  information  as  to  the  existence,  of  such 

an   indemnity  or  guarantee, — as  to  any  payments  in  respect  of 

it,  and  as  to  the  fact  of,  whether  the  witness  was  or  not  a  party 

to  it ;  to  all  of  which  inquiries  the  witness  answered.     The  inter- 

rc^atory  then   proceeded  in  the  following  words :   **  Where  and 

in  whose  custody  is  any  and  every  such  indemnity  or  guarantee, 

or  any  and  what  duplicate  or  copy  thereof,  or  where  and  in  whose 

custody  was  the  same  when  you  last  saw  or  heard  of  the  same; 

and  when  or  at  or  about  what  time,  and  by  whom  was  any  such 

guarantee  prepared  or  drawn  up?    Have  you  or  not  ever,  and 

when  last,  seen  the  same  in  the  custody  of  the  plaintiff,  or  any 

and  what  person  as  his  solicitor  or  agent  ?     Have  you  or  not  now, 

or  have  you  or  not,  and  when  last  had  in  your  custody  or  power, 

such  or  some  and  what  indemnity  or  guarantee,  or  a  duplicate, 

or  copy  or  extract  thereof?    Declare,''  &c.     The  witness  demurred 

to  this  part  of  the  interrogatory,  and  deposed  as  follows :    ''I 

have   no  knowledge  of  any  other  matters  inquired   into,  except 

such  as   I  have  derived  from  the  plaintiff,   in  my  capacity  of 

solicitor  to  the  plaintiff,  by  whom  I  was  consulted  as  his  solicitor, 

on  the  subject-matter  of  this  suit;   and,  on  this  ground,  I  feel 

myself   bound   to    decline  giving    any   further    answer    to    this 

interrogatory." 

Mr.  Jacob  and  Mr.  PvUer^  in  support  of  the  demurrer. 

B.B. — ^VOL.  LH.  17 
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GOTMAN 

Obtok. 


Mr.  Rogers,  for  the  defendant,  cited  Bevan  v.  Waters  {i)^ 
Duffin  V.  Smith  (2),  Robson  v.  Kemp  (8),  Doe  d.  Jupp  v.  Andrews  (4), 
Desborough  v.  Rawlins  (6). 


The  Yice-Ghancbllob  : 

The  only  question  is,  whether  the  fact,  which  is  the  subject  of 
inquiry,  came  to  the  knowledge  of  the  witness  in  the  course  of  his 
[  *269  ]  confidential  communications  with  the  plaintiff,  as  his  ^attorney. 
There  is  no  doubt  that,  although  he  was  the  attorney  of  the 
plaintiff,  he  would  be  bound  to  disclose  the  matter  in  question,  if 
it  were  not  confidentially  communicated  to  him.  This  witness 
expressly  deposes,  that  he  has  no  knowledge  of  the  subject,  except 
that  which  he  derived  in  his  confidential  character.  If  a  witness 
were  asked  as  to  the  possession  of  a  particular  document,  and  he 
said  ''I  know  where  it  is,  because  I  had  yesterday  a  communication 
with  my  client  on  the  subject ;  "  it  is  plain  he  would  not  be  allowed 
to  disclose  information  so  acquired. 

Demurrer  allowed,  with  costs. 


1840. 
July  24. 

Bhadwell, 

v.-a 

[328] 


RALPH  V.  WATSON. 

(9  L.  J.  (N.  S.)  CL  328.) 

A  testator,  in  his  will,  ratifies  a  settlement,  and  recites,  that  an  annuity 
of  2001,  is  thereby  secured  to  his  wife,  which  was  not  the  fact.  He  then 
bequeaths  her  another  annuity  of  400/.,  '<  in  addition  to  the  said  annuity 
of  200L  secured  to  her  by  the  settlement " :  Held,  that  this  was  merely  a 
mistake  in  the  recital,  and  did  not  constitute  a  bequest,  in  addition  to  the 
annuity  of  400/.,  of  so  much  as  would  make  up  the  settled  property  200/. 
a  year. 

On  the  marriage  of  John  Watson  with  Mary  Ann  Herbert, 
certain  freehold  and  leasehold  premises  at  Toxteth  Park,  and 
Pownall  Street,  Liverpool,  were  conveyed  and  assigned  to  trustees, 
upon  trust,  during  the  joint  lives  of  the  husband  and  wife,  for  the 
separate  use  of  the  wife ;  and  after  the  decease  of  the  husband,  if 
the  wife  should  survive  him,  upon  trust,  to  pay  the  rents  and 
profits  to  the  wife,  so  long  as  she  should  continue  unmarried,  and 
after  her  marriage,  upon  trust  to  pay  her  and  her  assigns  for  her 
life  thereout  an  annuity  of  1002.  John  Watson  made  his  will  in 
1880,  which  contained  the  following  words  :  "  I  ratify  and  confirm 

(1)  33  B.  B.  692  (Moo.  &  Mai.  235).  (4)  Cowp.  845. 

(2)  1  Peake,  146.  (5)  45  R.  E.  320  (3  My.  &  Cr.  515). 

(3)  8  B.  B.  831  (4  Esp.  235). 
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the  settlement  made  by  me,  in  or  about  the  year  1820,  by  which  Balpr 
an  annuity  of  200Z.  is  secured  to  my  wife,  Mary  Ann  Watson,  for  watbon. 
her  life,  in  case  she  shall  survive  me."  He  then  devised  and 
bequeathed  his  real  and  personal  estate  to  trustees,  upon  trust,  by 
and  out  of  the  rents  and  other  proceeds  or  income,  to  raise  and  pay 
to  his  said  wife,  or  her  assigns,  during  her  life,  if  she  should  so 
long  continue  his  widow,  an  annuity  of  400Z.,  **  in  addition  to  the 
aforesaid  annuity  of  200Z.,  secured  to  her  by  the  settlement  herein- 
before confirmed,  and  also  to  an  annuity  of  lOOZ.,  to  which  she  is 
or  will  become  entitled  under  the  will  of  my  late  son  John  Watson, 
deceased,  which  additional  annuity  I  direct  to  be  paid  by  the  same 
half-yearly  or  quarterly  and  other  portions,  and  at  the  same  days 
or  times,  as  the  said  annuity  of  200Z.  is  by  the  said  settlement 
made  payable." 

The  testator  died  in  January,  1884,  leaving  his  widow,  the 
petitioner,  surviving.  A  decree  for  the  administration  of  his  estate 
was  pronounced  in  December,  1887.  The  petitioner  carried  in  a 
claim  to  have  the  rents  and  profits  of  the  freehold  and  leasehold 
premises  comprised  in  the  settlement,  made  up  to  the  sum  of  200Z. 
a  year  out  of  the  testator's  estate,  in  addition  to  the  annuity  of 
40M.  The  Master  stated  the  claim  in  his  report,  but  gave  no 
opinion  upon  it.  The  petition  stated,  that  the  rents  and  profits  of 
the  settled  premises  received  by  the  petitioner  since  the  testator's 
deathy  had  amounted  to  about  950Z. ;  and  it  prayed,  that  the 
petitioner  might  be  declared  entitled  under  the  will  to  the  annuity 
of  400L  during  her  widowhood,  in  priority  to  the  legatees,  and  in 
case  the  rents  and  profits  of  the  settled  premises  should  realize  less 
than  2002.  a  year,  that  the  deficiency  during  her  widowhood  might 
be  made  up  out  of  the  testator's  estate. 

Mr.  G.  Richards  and  Mr.  Tennant,  for  the  petitioner,  cited 
Sanfard  v.  Raikes  (l). 

Mr.  K.  Bruce  and  Mr.  FoUett,  contra. 

The  Vice-Chancellob  : 

It  is  plain  that  the  testator  does  not  mean  to  give  an  additional 
annuity  of  2001.    He  is  merely  reciting  the  settlement,  and  he 

(1)  1  Mer.  646,  citmg  Dashwood  y.  of  an  erroneous  recital  in  a  will  col- 
Ptyion,  11  B.  B.  145  (18  Yes.  27) ;  and  looted  in  a  note  to  that  case.— 0.  A.  S. 
986  more  recent  casee  as  to  the  effect 
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Ralph 
Watson. 


recites  it  erroneously,  and  evidently  mistakes  its  effect.  His  inten- 
tion is  merely  to  adopt  and  confirm  the  provisions  of  the  settlement 
as  they  stood.  It  is  plain,  on  the  face  of  the  will,  that  the  testator 
is  under  a  mistake,  with  respect  to  the  settlement ;  for,  speaking  of 
the  annuity  which  he  gives  by  the  will,  he  says,  "  which  additional 
annuity  I  direct  to  be  paid  by  the  same  half-yearly  or  quarterly  and 
other  portions,  and  at  the  same  days  or  times,  as  the  said  annuity 
of  200Z.  is  by  the  said  settlement  made  payable :  '*  whereas  no  time 
is  specified  in  the  settlement  for  the  payment  of  any  annuity.  I 
think  the  petitioner  is  not  entitled  to  have  the  annuity  of  200Z. 
made  up  to  her ;  and  the  petition  must  be  dismissed,  with  costs. 


1840. 
May  27,  29. 

Lord 

Gotten  HAM, 

L.C. 

[  32l»  ] 


MAUGHAM  V.  VINCENT  (1). 

(9  L.  J.  (N.  S.)  Ch.  329—331 ;  S.  C.  4  Jur.  452.) 

By  marriage  articles,  the  property  of  the  intended  wife,  both  real  and 
personal,  was  agreed  to  be  settled  in  trust  for  her  separate  use  for  life ; 
and  after  her  death,  in  case  she  died  before  her  husband,  in  trust,  as  to 
the  real  estate,  for  her  right  heirs,  and  in  trust,  as  to  her  personal  estate, 
for  such  persons  'as  would  be  entitled  as  her  next  of  kin,  in  case  she  had 
died  intestate  and  unmarried:  Held  (reversing  the  decLsion  of  the  Court 
below),  that  upon  the  death  of  the  wife  in  the  lifetime  of  her  husband,  the 
parties  who  were  entitled  to  her  personal  estate  were  the  children  of  the 
marriage,  and  not  the  persons  who  would  have  been  her  next  of  kin  if  she 
had  died  without  having  ever  been  married. 

By  articles  bearing  date  the  24th  of  March,  1819,  executed  in 
contemplation  of  the  marriage  of  Bichard  Maugham  with  Sarah 
Vincent,  (who  was  then  a  minor,)  Maugham  entered  into  a  covenant 
with  a  trustee,  for  the  conveyance  and  assignment  to  the  trustee 
of  all  estate,  whether  real  or  personal,  to  which  Sarah  Vincent,  or 
Bichard  Maugham  in  her  right,  should  become  entitled  during  the 
coverture,  upon  trust  for  such  purposes  as  Sarah  Vincent  should  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  upon  trust 
during  the  joint  lives  of  the  intended  husband  and  wife,  to  apply 
the  income  of  the  trust  premises  to  such  purposes  as  Sarah  Vincent, 
notwithstanding  the  intended  coverture,  and  as  if  she  were  sole 
and  unmarried  (2),  should  appoint ;  and  in  default  of  appointment, 
in  trust  for  the  separate  use  of  Sarah  Vincent,  to  the  intent  that 
the  trust  premises  might  be  disposed  of  by  Sarah  Vincent,  as  if  she 


(1)  See  Stoddart  v.  Savilh  [1894]  1 
Ch.  480,  63  L.  J.  Ch.  467,  74  L.  T.  652, 
where  the  later  cases  on  this  subject 


are  considered  by  Chitty,  J. — O.  A.  S. 
(2)  In     the     articles,     the     word 
<'  nuuried"  was  inserted  by  mistake. 
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were  sole  and  unmarried ;  and  if  she  should  happen  to  survive  her     Mauohah 

intended  husband,  then  upon  trust  for  her,  her  heirs,  executors,      Vincent. 

administrators,  and  assigns  respectively ;  but  if  she  should  happen 

to  die  in  the  lifetime  of  her  intended  husband,  then  as  to  such 

part  of  the  said  premises  as  should  consist  of  freehold  or  copyhold 

estate,  upon  trust,  for  the  right  heirs  of  Sarah  Vincent ;  and  as  to 

such  part  thereof  as  should  consist  of  personal  estate,  upon  trust  for 

such  person  or  persons  as,  under  or  by  virtue  of  the  statute  for  the 

distribution  of  the  e£Eects  of  intestates,  would  have  become  entitled  to 

the  personal  estate  of  Sarah  Vincent,  in  case  she  had  died  intestate 

and  unmarried. 

The  marriage  was  shortly  afterwards  solemnized  ;  and  during 
the  coverture,  she  or  her  husband  in  her  right  had  become  entitled 
to  a  distributive  share  of  the  personal  property  of  a  deceased  brother 
of  Mrs.  Maugham.  She  died  on  the  6th  of  April,  1884,  without 
having  executed  any  appointment,  leaving  her  husband  and  eight 
children,  the  issue  of  the  marriage,  all  infants,  her  surviving. 

Thifi  suit  was  instituted  by  Mrs.  Maugham's  children,  by  their 
next  friend,  against  the  parties  who  would  have  been  her  next  of 
kin,  in  case  she  had  died  without  issue. 

The  bill  prayed,  that  the  articles  of  March,  1819,  might  be 
carried  into  effect,  and  that,  if  necessary,  the  trusts  of  the  articles 
might  be  rectified,  so  as  to  limit  the  property  to  the  children  of 
Mrs.  Maugham. 

The  question  was,  whether  the  word  *'  unmarried  "  was  to  receive 
such  a  construction  as  to  exclude  Mrs.  Maugham's  children  from 
any  share  in  their  mother's  estate.  The  Vicb-Ghancellor  decided 
against  the  claim  of  the  children,  and  held  that  those  persons  were 
entitled  to  the  property  who  would  have  been  the  next  of  kin  of 
Mrs.  Maugham,  in  case  she  had  died  without  having  been 
married. 

From  this  decision  an  appeal  was  presented  to  the  Lord 
Chancellor. 

Mr.  Girdlestone  and  Mr.  Glasse,  for  the  plaintiffs,  contended, 
that  the  word  ''  unmarried  "  was  explained  in  '*  Johnson's  Dic- 
tionary," as  "  having  no  husband  or  no  wife,"  and  that  it  did  not 
necessarily  mean  never  having  been  married ;  that  the  object  for 
which  it  was  introduced  into  these  articles,  was  clearly  to  exclude 
the  husband ;  and  that  even  if  the  more  usual  meaning  of  the  word 
would  have  the  effect  of  excluding  the  children  in  favour  of  more 
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Maugham     remote  next  of  kin,  still,  in  so  clear  a  case,  the  Court  woald  reform 
YiNGBNT.     the  articles  for  the  benefit  of  the  children  of  the  marriage. 
[  330  ]  They  cited  Maberley  v.  Strode  (i).  Bell  v.  Phyn  (2),  Hard  wick  v. 

Thurston  {Z),  Doe  v.  Rawding  {4),  Perfect  v.  Lord  Cur2on{5)y  and 
other  cases. 

Mr.  G.  Richards  and  Mr.  Dean,  and  Mr.  Ellis,  appeared  for 
different  defendants,  in  support  of  the  Yige-Ghancellob*s  decision. 

May  29,        ThB  LoRD  ChANCBLLOR  : 

In  this  case,  the  question  turns  between  the  children  of  the 
marriage  and  those  who  would  have  been  the  next  of  kin  of  the 
wife  of  Bichard  Maugham,  if  she  had  no  children,  under  the  pro- 
visions in  the  articles  of  the  marriage  settlement ;  in  which  it  is 
provided,  that  in  the  event  of  the  wife  making  no  appointment,  and 
dying  in  the  lifetime  of  the  husband,  the  personal  estate  should  be 
held  for  such  persons  as  under  the  Statute  of  Distributions  would 
have  been  her  next  of  kin,  in  case  she  had  died  intestate  and 
unmarried. 

The  Vice-Chancellob  was  of  opinion,  that  '*  unmarried  "  must 
be  construed  as  "  never  having  been  married,"  and,  consequently, 
that  the  children  of  the  marriage  are  excluded ;  and  that  those 
who  would  have  been  the  next  of  kin  in  case  Mrs.  Maugham  had 
died  without  having  been  married,  are  to  take  her  personal  estate 
to  the  exclusion  of  the  children  of  the  marriage.  If  the  word 
**  unmarried  *'  is  of  so  inflexible  a  nature  as  to  mean  never  having 
been  married,  it  would  have  been  an  obvious  error  of  the  parties ; 
because  it  can  never  be  supposed,  that  in  making  provisions  on 
the  marriage,  it  should  be  intended,  that  in  the  event  of  leaving 
children,  those  children  should  be  excluded.  Nothing,  therefore,  but 
absolute  necessity  would  induce,  or  rather  compel,  the  Court  to 
adopt  a  construction  which  would  have  such  an  effect. 

The  general  question,  therefore, is,  whether  the  word  "unmarried" 
is  of  so  inflexible  a  nature  as  to  require  this  construction.  Now,  as 
to  the  common  use  of  the  word,  it  cannot  be  disputed,  that  if  a 
person  is  said  to  die  unmarried,  it  means  that  such  person  was 
never  married.  But  that  is  not  the  necessary  meaning  of  the  word. 
"  Unmarried,"  strictly  speaking,  would  mean  not  being  in  a  state 

(1)  4  E.  E.  61  (3  Ves.  450).  (4)  21  E,  E.  345  (2  B.  &  Aid.  441). 

(2)  6  E.  E.  148  (7  Ves.  458).         (5)  21  E.  E.  331  (5  Madd.  442). 

(3)  28  E.  E.  130  (4  Euss.  380). 
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of  marriage.  Bat  it  is  not  necessary  to  resort  to  the  strict  meaning  mauohau 
of  the  word,  because  it  has  already  received  a  judicial  con-  vincbnt. 
struction.  Doe  v.  Rawding  decides  that  it  may  mean  ''never 
having  been  married,'*  or  ''  unmarried  at  the  time  of  death ; "  and 
that  it  has,  therefore,  a  flexible  meaning,  and  may  be  construed 
according  to  the  obvious  intention  of  the  parties  using  the  word. 
Other  cases  were  referred  to,  in  which  the  Court  held,  that 
unmarried  meant  never  having  been  married.  But  those  are  not 
authorities  in  this  instance :  the  cases  were  not  the  same :  nor  are 
they  authorities  that  the  C!ourt  mtist  put  the  construction  on  the 
term,  but  only  that  in  those  cases  the  Court  did  put  that  construc- 
tion on  it.  And  other  cases  show,  that  where  the  Court  saw  reason 
to  think  that  the  parties  did  not  mean  to  use  the  word  in  the  one 
sense,  the  Court  adopted  the  other  construction.  There  is,  there- 
fore, ample  authority  to  establish  the  proposition,  that  it  is  a 
flexible  term,  and  that  the  meaning  is  to  be  ascertained,  not  by 
any  strict  rule  applied  to  the  term  itself,  but  according  to  the  sense 
of  it  where  the  word  is  used. 

Looking  at  the  situation  of  the  parties,  that  these  are  articles, 
and  that  the  intention  of  the  parties  to  have  a  settlement  executed, 
was  not  carried  into  effect,  you  must  look  at  the  apparent  intention 
as  manifested  in  the  thing  itself.  Here  are  articles  of  marriage — 
the  immediate  parties  interested  are  the  parties  contracting  the 
marriage  and  the  issue.  Now,  according  to  the  Vice-Chancellob, 
the  design  mast  have  been  to  exclude  the  children.  But  if  that 
were  the  intention,  two  modes  might  have  been  referred  to.  If  it 
had  been  provided  that  the  property  should  go  as  if  she  were  dead, 
"  unmarried,  and  without  lawful  issue,*'  it  would  have  been  in 
terms  not  ambiguous:  or  it  might  have  been  ''without  leaving 
lawful  issue."  But  we  find  there  is  no  express  exclusion  of  the 
children  of  the  marriage ;  and  the  way  in  which  they  *are  excluded  [  *33i  ] 
is,  because,  if  the  woman  died  without  having  been  married,  there 
could  not  be  lawful  issue ;  and,  therefore,  the  result  is  derived 
from  the  assumption,  that  the  meaning  of  the  term  "  unmarried  " 
is  "  never  having  been  married." 

But  looking  at  other  parts  of  the  articles,  it  appears  to  me, 
that  all  ambiguity  is  removed.  Here  is  a  flexible  term :  it  may 
mean  that  which,  of  all  constructions,  is  most  irriational  and 
improbable,  that  the  parties  contracting  the  marriage,  laboriously 
attempt  to  exclude  the  children  of  the  marriage.  But  the  same 
term  is  used  in  a  former  part  of  the  articles.     They  provide  that 
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the  wife  shall  have  an  absolute  power  of  appointment  over  the 
property ;  and  in  default  of  appointment,  it  is  to  be  settled  for  her 
separate  use ;  and  we  have  these  two  expressions  used.  She  has 
power  to  appoint  as  if  she  were  sole  and  unmarried ;  and  when 
the  application  of  the  income  is  introduced,  she  is  to  have  power 
during  the  coverture  to  deal  with  it  as  if  she  were  '*  sole  and 
unmarried."  Is  that  uaed  in  the  sense  of  never  having  been 
married  ?  It  merely  means  discoverte.  Looking  to  that  which  is  a 
better  index  of  what  the  parties  meant,  it  is  only  using  the  same 
word  in  the  same  sense  as  it  occurs  before,  and  then  the  expression 
would  have  stood  ''as  if  she  had  died  intestate  and  discoverte;'* 
that  is,  not  under  the  influence  of  the  husband.  The  only  object 
was  to  exclude  the  marital  rights  of  the  husband.  I  must,  therefore, 
reverse  the  decree,  and  declare  that  the  children  of  the  marriage  are 
entitled  to  the  fund ;  and  there  must  be  a  reference  to  the  Master 
to  ascertain  who  are  the  children  of  Mrs.  Maugham. 


1840. 
June  12,  13. 

Shadwell, 
V.-C. 

[338] 


ATTOENEY-GENERAL  v.  PHILLIMORE. 

(9  L.  J.  (N.  S.)  Ch.  338—340.) 

A  charity  estate  was  vested  in  trustees,  with  the  direction,  that  when  the 
number  was  reduced  to  six,  other  trustees  to  the  numb^  of  twelve  or 
fourteen  should  be  appointed  by  the  six  survivors,  with  the  advice  and 
consent  of  the  high  bailiff  and  capital  burgesses  of  the  borough,  who  should 
always  be  of  the  number  so  to  be  appointed.  By  a  subsequent  charter 
from  the  Crown,  the  corporation  was  converted  into  a  high  bailiff,  aldermen, 
and  assistants ;  and  afterwards  by  the  Municipal  Corporation  Act  (5  &  6 
Will.  rV.),  into  a  mayor,  aldermen,  and  burgesses.  ' 

Held,  that  neither  the  71st  nor  the  73rd  section  of  the  Act,  5  &  6  Will.  IV. 
c.  76  (1),  had  any  application  to  trustees  of  charity  estates  so  chosen. 

That  the  municipal  corporation  of  the  borough  appointed  under  the  sub- 
sequent charter  of  the  Crown,  and  also  that  appointed  under  the  Act,  stood 
in  the  place,  and  were  entitled  to  the  same  right,  power,  authority,  and 
discretion,  with  respect  to  the  charity  estate,  as  a  body  formerly  composed 
of  the  high  bailiff  and  capital  burgesses. 

By  a  decree  made  hy  commissioners  appointed  under  the  Statute 
of  Charitable  Uses  (2),  and  named  in  a  commission  issued  under 
the  Great  Seal  in  the  reign  of  Charles  I.  (3),  certain  lands  and 
hereditaments  given  and  belonging  to  the  use  of  the  poor  of  the  town 
and  parish  of  Kidderminster,  were  ordered  to  be  enfeoffed  and  con- 
veyed by  the  then  surviving  feoffees  to  the  use  of  other  feoffees 
therein  named,  to  and  for  the  benefit  and  maintenance  of  the  poor 

(1)  Bep.  46  &  46  Vict.  c.  50,  s.  5.  (3)  Exemplified  by  letters  patent  of 

(2)  43  Eliz,  c,  4  [rep.  51  &  62  Vict.  Oliver  the  Protector,  December,  1667. 
c.  43,  B.  13] . 


VOI-.  MI.]       1840.     CH.     9  L.  J.  (N.  S.)  CH.  888—889.  265 

of  the  boroagh  and  parish  of  Kidderminster,  or  one  of  them ;  and  A..G. 
the  commissioners  thereby  farther  decreed,  that  when  and  as  all  philliuo&b. 
the  feoffees  except  the  number  of  six  thereof,  should  be  dead,  that 
then  it  should  be  lawful  for  the  said  six  so  living  to  convey  and 
assure  all  and  singular  the  said  lands,  tenements,  rents,  annuities, 
hereditaments,  and  premises  to  some  creditable  person  in  that 
behalf  to  be  nominated  by  the  said  six  survivors,  by  the  advice 
and  consent  of  the  high  bailiff  and  capital  burgesses  of  the  said 
borough  of  Kidderminster,  or  the  major  part  of  them,  and  the 
heirs  and  assigns  of  the  said  person  so  to  be  nominated,  upon 
condition  that  he  should  within  one  week  after  the  assignment 
sufficiently  re-grant  and  re- assure  the  same  premises  unto  the 
said  six  surviving  grantees,  and  twelve  or  fourteen  other  fit  persons 
to  be  *thereunto  nominated,  elected,  and  appointed  by  the  said  six  [  *339  ] 
surviving  grantees,  by  the  advice  and  consent  of  the  high  bailiff 
^iid  capital  burgesses  aforesaid,  or  the  major  part  of  them,  whereof 
the  Bishop  and  chancellor,  and  the  high  bailiff  and  capital  bur- 
gesses aforesaid  for  the  time  being,  to  be  always  of  the  number, 
and  to  their  heirs  and  assigns  for  ever,  to  the  uses  and  intents 
thereinbefore  mentioned,  and  the  like  to  be  done  from  time  to  time 
when  and  so  often  as  it  should  happen  there  should  be  but  six 
surviving  feoffees  of  the  premises,  for  evermore. 

The  commissioners  further  decreed,  that  the  rents  issuing  out  of 
the  said  lands  and  hereditaments,  should  be  paid  to  the  high  bailiff- 
sheriff  of  the  borough  of  Kidderminster,  for  the  time  being,  whom 
they  authorized  to  receive  the  same,  and  pay  so  much  thereof  to 
the  churchwardens  and  overseers  of  the  poor  of  the  borough  of 
Kidderminster,  and  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  or  foreign  of  Kidderminster,  as  appertained  to  them 
respectively,  to  be  by  them  distributed,  as  in  the  inquisition  of  the 
said  commissioners  expressed.  The  lands  and  hereditaments  were 
subsequently  from  time  to  time,  as  the  feoffees  and  trustees  were 
reduced  to  six,  conveyed  to  twelve  or  fourteen  other  persons, 
together  with  the  surviving  feoffees,  the  Bishop  of  the  diocese  and 
his  chancellor,  and  the  high  bailiff  and  capital  burgesses  being 
always  of  the  number  of  the  feoffees  or  trustees  so  appointed. 
At  the  time  of  the  decree,  and  up  to  the  year  1827,  the  corpora- 
tion of  Kidderminster  was  compossed  of  a  high  bailiff,  twelve 
capital  burgesses,  and  twenty-four  councilmen,  the  capital  burgesses 
having  latterly  adopted  the  style  and  name  of  aldermen. 

In  the  latter  deeds  of  feoffment,  the  last  of  which  was  made  in 
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A.-G.  1805,  the  expressions  had  been  somewhat  altered  from  the  form 
Phillimobb.  used  in  the  inquisition ;  and  in  the  deed  of  1805,  the  premises 
were  conveyed  to  the  new  feoffees  or  trustees,  their  successors,  and 
assigns  for  ever,  to  the  use  of  them,  their  successors  and  assigns 
for  ever,  upon  trust,  to  raise  and  levy  such  sum  and  sums  of 
money,  rents,  reversions,  issues,  and  profits  yearly,  out  of  the 
said  hereditaments  and  premises,  as  they  lawfully  could  or  might, 
and  to  pay  the  same  to  the  high  bailiff  who  was  authorized  by  the 
said  decrees  to  receive  the  same,  and  pay  over  so  much  thereof  to 
the  churchwardens  of  the  borough  of  Kidderminster,  to  be  by  them 
disposed  of  among  such  poor  people,  and  to  and  for  such  charitable 
uses,  in  such  manner  as  the  bailiff  and  aldermen  of  the  borough 
should  think  fit.  In  the  year  1827,  a  new  charter  was  granted  to 
the  borough,  by  which  the  corporation  was  made  to  consist  of  a 
high  bailiff,  twelve  aldermen,  and  twenty-five  assistants.  This 
charter  was  accepted,  and  continued  in  force  until  the  passing  of 
the  "  Act  to  provide  for  the  regulation  of  Municipal  Corporations 
in  England  and  Wales  "  (i),  under  the  provisions  of  which  Act  the 
corporation  was  formed  into  a  body,  consisting  of  a  mayor,  six 
aldermen,  and  eighteen  councillors,  styled  ''  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Kidderminster." 

By  an  order  of  the  Lord  Chancellor,  upon  petition,  in 
September,  1*886,  it  was  referred  to  the  Master  to  appoint 
trustees  of  and  for  the  charity  estates  and  property  late  vested 
in  or  under  the  administration  of  the  corporation  of  Kidderminster, 
or  any  of  the  members  thereof  in  that  character,  which  were 
effected  by  the  71st  section  of  the  said  Act  (2).  The  Master,  by 
his  report  in  April,  1887,  did  not  find  that  the  charity  estates  in 
question  were  affected  by  the  71st  section  of  the  Act,  and  this 
report  was  confirmed. 

At  the  time  of  filing  the  present  information,  there  remained 
only  four  trustees.  The  relator  was  one  of  the  churchwardens; 
and  the  defendants  were  the  four  surviving  trustees,  the  Bishop 
and  his  chancellor,  and  the  corporation. 

The  information  prayed,  that  new  trustees  of  the  charity  estates 
might  be  appointed  by  the  Court,  and  that  the  right  of  the  mayor, 
aldermen,  and  burgesses,  and  the  respective  churchwardens  and 
overseers  in  the  said  estates,  and  in  the  administration  of  the 
income  thereof,  might  be  declared;  and  that  a  scheme  for  the 
latter  purpose  might  be  approved. 

(1)  5  &  6  Will,  rV.  c.  76.  (2)  See  sects.  71  and  73. 
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The   only  question  argued   at  the  hearing  *waB  whether  the        A.-a.  ' 
mayor,  aldermen,  and  burgesBes  of  the  new  corporation  of  Kidder-  phillimorb. 
minster,  either  under  the  78rd  section  of  the  Act,  5  &  6  Will.  IV.,       [  *840  ] 
or  otherwise,  stood  in  the  same  situation  with   respect  to  their 
rights   and  powers  in  reference   to  the  charity  estates,  as  the 
corporation  which  existed  at  the  time  of  the  decree ;  and  whether 
they  were  to  be  regarded  as  standing  in  such  situation  in  the 
appointment  of  new  trustees. 

Mr.  Jacob  and  Mr.  Bigg,  for  the  informant : 

The  intention  in  favour  of  the  former  corporation,  manifested 
by  selecting  them  as  trustees,  does  not  lead  to  any  inference  that 
it  was  intended  to  place  similar  confidence  in  those  persons  sub- 
stituted for  them  by  the  Act  of  Parliament ;  and  the  7Srd  section 
of  the  Act  has  not  the  effect  of  substituting  the  new  corporation 
in  place  of  the  old,  with  respect  to  any  right  or  power  which  the 
latter  had,  with  reference  to  this  charity.  The  former  aldermen 
or  burgesses,  after  they  were  enfeoffed,  might  cease  to  be  aldermen 
or  burgesses,  but  they  woul4  not  cease  to  be  trustees ;  and  no 
new  election  would  take  place  until  the  numbers  were  reduced  to 
six.  The  provisions  of  the  78rd  section  are  inapplicable  to  such 
circumstances. 

Mr.  Richards,  for  the  surviving  trustees. 

Mr.  K.  Bruce  and  Mr.  Lemn,  for  the  corporation. 

The  Yicb-Changellob  : 

If  it  were  shown,  that  by  means  of  the  new  charter  or  of  the 
Act  of  Parliament,  the  old  corporation  of  Kidderminster  has  been 
destroyed,  and  a  new  one  substituted,  there  would  be  some  reason 
to  contend,  that  the  new  corporation  did  not  take  that  power  with 
which  the  former  corporation  was  intrusted ;  but  I  do  not  under- 
stand that  this  has  been  so.  The  corporation,  as  I  understand  it, 
remains  the  same,  but  a  new  form  is  given  to  it.  The  corporation 
of  Kidderminster  formerly  consisted  of  the  high  bailiff,  twelve 
capital  burgesses,  and  twenty-four  councillors.  Now,  under  the 
new  charter,  there  is  the  high  bailiff,  twelve  aldermen,  and  twenty- 
five  assistants;  and  under  the  Act  of  Parliament,  there  is  the 
mayor,  six  aldermen,  and  eighteen  councillors. 

The  decree  of  the  commissioners  is  somewhat  singular  in  its 
language,  and  the  course  they  have  adopted  is  a  very  circuitous 
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A.-G.  one.  There  was  to  be  a  person  chosen  to  be  a  grantor,  and  he 
Philli'morb.  was  .to  make  or  grant  over  to  other  persons,  who  were  to  be  the 
new  feoffees ;  and  the  same  language  is  used,  both  as-  to  the  person 
who  is  the  grantee,  and  also  for  the  persons  to  whom  that  grantee 
is  to  make  a  feoffment  over.  The  question,  however,  is,  whether 
there  is  anything  which  now  prevents  the  mayor  and  aldermen, 
under  the  charter  of  1827,  or  under  the  Act  of  Parliament,  and 
in  lieu  of  the  high  bailiff  and  twelve  burgesses  as  they  existed 
before  the  year  1827,  from  having  that  choice  or  concurrence  in 
the  appointment  of  trustees,  which  those  persons,  whom  I  must 
take  to  be  their  predecessors,  had.  I  think  the  71st  and  the  73rd 
sections  of  the  Act,  which  have  been  referred  to,  do  not  apply  to 
this  charity;  but,  independently  of  any  of  the  provisions  of  this 
Act,  with  respect  to  the  appointment  of  the  trustees,  I  really  do  not 
see  why,  in  the  nomination  both  of  the  grantee  and  of  the  sub- 
sequent feoffees  over,  the  mayor  and  aldermen,  as  the  corporation 
is  now  constituted,  should  not  have  the  same  voice,  as  the  bailiff 
and  burgesses  of  the  old  corporation  had. 

(The  decree  referred  it  to  the  Master  to  approve  of  a  proper 
number  of  new  trustees  of  the  charity  estates,  and  to  settle  a 
scheme  for  the  future  administration  of  the  annual  income,  and 
declared,  that  in  approving  of  such  new  trustees  and  in  settling 
such  scheme,  the  Master  was  to  have  regard  to  the  fact,  that  the 
mayor  and  aldermen  of  the  borough  of  Kidderminster  stand  in 
the  place  of,  and  are  invested  with  the  same  right,  power,  authority, 
and  discretion  as  the  high  bailiff  and  the  capital  burgesses  of  the 
borough  formerly  had,  under  the  decree  of  the  commissioners.) 
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BYBOM  V.  THOMPSON  (1).  iws. 

Atfr.  6. 
(11  AdoL  &  Ellis,  31—34 ;  S.  0.  3  P.  &  D.  71 ;  9  L.  J.  (N.  S.)  Q.  B.  26.)  

r  31 1 

*  Defendant  gave  plaintiff   a  promissory  note,  without  the  words  *'  or         *-       ^ 
order.*'    Six  months  afterwards  plaintiff  mentioned  the  omission  to  defen- 
dant, who  answered  that  the  omission  was  his,  the  defendant's,  own,  and 
consented  that  the  words  should  be  inserted,  which  was  done  accordingly. 
The  note  was  not  restamped. 

The  note  having  been  declared  on,  as  altered,  and  issue  joined  on  a 
plea  denying  the  making  of  the  note :  Held,  th{%,  on  the  above  evidence, 
the  jury  were  justified  in  finding  for  plaintiff,  as  it  appeared  that  the 
alteration  was  made  only  in  furtherance  of  the  original  intention  of 
the  parties,  and  to  correct  a  mistake,  in  which  case  no  new  stamp  was 
requisite. 

Assumpsit.  The  first  count  stated  that  defendant,  on  2nd 
November,  1887,  made  his  promissory  note  in  writing,  and  delivered 
it  to  plaintiff,  and  thereby  promised  to  pay  to  plaintiff,  or  order, 
on  demand,  525Z.  with  interest ;  that  payment  was  demanded  on 
11th  ♦December,  1888,  but  the  note  was  not  paid.  There  were  [  '32  ] 
also  other  counts.  First  plea,  as  to  the  first  count,  that  defen- 
dant did  not  make  the  said  promissory  note  in  the  first  count 
mentioned,  in  manner  &c.  Issues  on  this,  and  on  other  pleas  not 
material  here. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  last  Trinity  Term,  the  plaintiff  produced  a  promissory 
note  answering  to  the  description  in  the  count;  but  it  appeared 
that  the  words  "  or  order  *'  were  interlined.  The  plaintiff  proved 
that  the  note  had  originally  been  made  without  the  words  ''or 
order : "  that,  at  some  time  after  10th  April,  1838,  the  omission 
was  complained  of  to  the  defendant,  who  thereupon  said  that  the 
omission  was  his  (the  defendant's)  own,  and  consented  to  the 
insertion  of  the  words,  which  was  accordingly  made.  It  was 
objected  for  the  defendant  that  a  new  stamp  was  necessary,  by 
reason  of  the  alteration.  Verdict  for  plaintiff  on  all  the  issues ; 
leave  being  reserved  to  move  to  enter  a  verdict  for  defendant  on 
the  issue  on  the  first  plea. 

Alexander  now  moved  accordingly : 

A  new  stamp  was  necessary,  as  the  nature  and  effect  of  the  note 
were  altered  by  the  interlineation.    The  cases  in  point  are  collected 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  o.  61),  s.  64.~R  C. 
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Btrom  in  Selwyn's  Nisi  Prius  (i),  and  in  Ghitty  on  Bills  (2).  In  Knill  y. 
Thompson.  Williams  (3)  a  promissory  note  had  been  originally  drawn  **  for 
value  received ; "  and  had  afterwards,  by  consent  of  parties,  been 
altered  by  adding  the  words  "  for  the  good  will  of  the  lease  and 
[  •ss  ]  trade  of  Mr.  F.  Enill  deceased."  It  was  held  that  a  new  ^stamp 
was  required  (4).  The  alteration  here  is  much  more  important. 
In  that  case  Le  Blanc,  J.  seems  not  to  be  satisfied  with  his  own 
decision  in  Kershaw  y.  Cox  (5),  where  it  was  held  that  the  insertion 
of  the  words  '*  or  order,"  by  consent  of  the  parties,  did  not  make  a 
new  stamp  necessaryi  the  alteration  being,  on  the  evidence,  merely, 
the  correction  of  a  mistake.  In  Knight  v.  Clements  (6)  it  was  held 
that  the  plaintiff  was  bound  to  give  evidence  explaining  alterations 
apparent  on  the  face  of  a  bill,  and  showing  that  they  were  made 
at  such  time,  and  under  such  circumstances,  as  not  to  create  a 
variance;  the  mere  production  of  the  altered  bill  furnishing  no 
ground  on  which  the  jury  could  form  an  opinion  as  to  that  point. 
The  consent  of  parties  to  the  alteration  will  not,  of  itself,  cure  the 
objection  on  the  stamp :  Clark  v.  Blackstock  (7). 

Pattbson,  J. : 

The  only  question  is,  whether  the  alteration  here  was  made  in 
pursuance  of  the  original  intention  of  the  parties.  That  is  the 
principle  of  Kershaw  v.  Cox  (6).  Knight  v.  Clements  (6)  shows  only 
that  it  lies  on  the  party  who  seeks  to  enforce  the  instrument  to 
prove  under  what  circumstances  the  alteration  took  place:  the 
attempt  there  was  to  leave  the  jury  to  conjecture  such  circum- 
stances from  the  mere  inspection  of  the  bill.  Here  the  defendant 
says  that  the  omission  was  his  own;  which  shows  that  the 
alteration  was  made  merely  to  correct  a  mistake:  it  is  therefore 
[  'Si  ]       ^exactly  the  case  of  Kershaw  v.  Cox  (6) ;  and  the  verdict  is  right. 

Lord  Dbnmak,  Ch.  J.,  Wiujams,  and  Coleridge,  JJ.,  concurred. 

Rule  refused. 

(1)  Vol.  i.  p.  315,  &c.  (9th  ed.).  alteration  of  an  instrument,  since  the 

(2)  Page  184,  &c.  (9tli  ed.  by  Chitty  New  Eules,  see  Hemmitig  y.  Trtnert/, 
&  Hulme,  1840).     And  see  p.  531.  48  B.  £.  745  (9  Ad.  &  El.  926). 

(3)  10  E.  R  349  (10  East,  431).  (5)  3  Esp.  246. 

(4)  The  note  was  there  declared  on  (6)  47  B.  E.  563  (8  Ad.  &  £1.  215). 
in  its  altered  form.  As  to  the  method  of  (7)  17  E.  E.  667  (Holt,  N.  P.  474). 
raising  objections,  in  pleading,  on  the 
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Goods  which  were  upon  plaintifTs  land  were  sold  to  defendant ;  by  the 
conditions  of  sale,  to  which  plaintiff  was  a  party,  the  buyer  was  to  be 
allowed  to  enter  and  take  the  goods :  Held  that,  after  the  sale,  the  plaintiff 
could  not  countermand  the  licence.  And,  defendant  having  entered  to 
take,  and  plaintiff  having  brought  trespass,  and  defendant  having  pleaded 
leave  and  licence  and  a  peaceable  entiy  to  take,  to  which  plaintiff  replied 
de  injuria :  Held  that  defendant  was  entitled  to  the  verdict,  though  it 
appeared  that  plaintiff  had,  between  the  sale  and  the  entry,  locked  the 
gates  and  forbidden  defendant  to  enter,  and  defendant  had  broken  down 
the  gates  and  entered  to  take  the  goods. 

Trespass  for  breaking  and  entering  plaintiff's  close.  Plea 
(besides  others  not  material  here),  as  to  entering  the  close,  that 
defendant,  before  the  time  when  &c.,  was  lawfully  possessed  of  a 
large  quantity  of  hay,  which  was  upon  plaintiff's  close  in  which  &c., 
and  that  defendant,  at  the  times  when  &c.,  by  leave  and  licence  of 
the  plaintiff  to  him  for  that  purpose  first  given  and  granted,  peace- 
ably entered  the  close,  to  carry  off  the  said  hay,  and  did  then  and 
there  peaceably  take  his  said  hay  from  and  out  of  the  said  close, 
as  he  lawfully  &c.,  which  are  the  said  alleged  trespasses  &c. 
Replication,  de  injurid. 

On  the  trial  before  Erskine,  J.,  at  the  last  Somersetshire 
Assizes,  it  appeared  that  the  plaintiff  was  tenant  of  a  farm, 
including  the  locus  in  quo ;  and  that,  his  landlord  having  distrained 
on  Viim  for  rent,  the  goods  seized,  comprehending  the  hay  men- 
tioned in  the  plea,  were  sold  on  the  premises ;  the  conditions  of 
the  sale  being,  that  the  purchasers  might  let  the  hay  remain  on 
the  premises  till  the  Lady  Day  following  (1888),  and  enter  on  the 
^premises  in  the  meanwhile,  as  often  as  they  pleased,  to  remove  it.  [  *35  ] 
The  defendant  purchased  the  hay  at  the  sale :  and  evidence  was 
given  to  show  that  the  plaintiff  was  a  party  to  these  conditions. 
After  the  sale,  on  26th  January,  1838,  plaintiff  served  upon 
defendant  a  written  notice  not  to  enter  or  commit  any  trespass  on 
his,  the  plaintiff's,  premises.  In  February  following,  defendant 
served  plaintiff  with  a  written  demand  to  deliver  up  the  hay,  or  to 

(1)  Distinguished  by  Parke,  B.  in  by  Willes,  J.  in  Cornish  v.  Stubbs 

WiUiama  v.  Morris  (1841)  8  M.  &  W.  (1870)  L.   B.   6  C.   P.   334,   340,   39 

488,  493.     Approved  by  judgment  of  L.  J.  C.  P.  202,  206.     Cp.  and  dist. 

the  Court  of  Exchequer  in  Wood  v.  Kerrison  v.  Smith  [1897]  2  Q.  B.  445, 

LeadbiUer  (1845)  13  M.  &  W.  838, 853,  66  L.  J.  Q.  B.  762,  where  the  plaintiff 

14  L.  J.  Ex.  161 ;    and  (as  well  as  brought  an  action  for  breach  of  con- 

Wood  V.  LeadhiUer)  dted  and  followed  tract.— E.  0. 
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Wood  suffer  him,  defendant,  to  have  access  thereto  and  carry  it  away ; 
Makley.  threatening  an  action  in  default  thereof.  The  plaintiff,  however, 
locked  up  the  gate  leading  to  the  locus  in  qtu>,  where  the  hay  was ; 
and  the  defendant,  on  Ist  March,  1838,  broke  the  gate  open, 
entered  the  close,  and  carried  away  the  hay.  The  learned  Judge 
told  the  jury  that,  if  the  plaintiff  assented  to  the  conditions  of  sale 
at  the  time  of  the  sale,  this  amounted  to  a  licence  to  enter  and  take 
the  goods,  which  licence  was  not  revocable:  and  he  therefore 
directed  them  to  find  on  this  issue  for  the  defendant,  if  they  thought 
the  plaintiff  had  so  assented.    Verdict  for  the  defendant. 

Crowder    now    moved    for    a  new  trial,   on  the  ground   of 
misdirection : 

The  learned  Judge  appears  to  have  considered  that  this  case  fell 
within  the  principle  laid  down  in  Winter  v.  Brockwell  (i),  that  a 
licence  executed  cannot  be  revoked.  There  the  execution  of  the 
licence  took  place  by  the  defendant  building  in  pursuance  of  the 
plaintiff's  permission;  so  that  the  defendant  had  incurred  an 
expense,  upon  the  faith  of  the  licence,  in  doing  the  very  thing 
[  *36  ]  which  was  licensed :  and  the  action  *was  for  the  thing  so  done. 
But  this  is  i^ot  the  case  of  a  licence  executed  before  revocation :  the 
plaintiff  revoked  the  permission  before  the  defendant  acted  upon  it 
at  all.  On  these  pleadings,  the  only  question  is,  whether  the  act 
done  by  the  plaintiff  was  licensed  by  the  defendant.  It  may  be 
that  the  defendant  was  entitled  to  bring  trover,  or  perhaps  to  sue 
for  breach  of  the  conditions :  but  the  licence  was  revoked  before  it 
was  executed. 

(Lord  Denman,  Ch.  J. :  If  a  man  buys  a  loaf,  and  part  of  the 
bargain  is,  that  he  shall  leave  it  at  the  baker's  shop,  and  call  for 
it,  can  the  baker  prevent  his  entering  the  shop  to  take  the  loaf  ?) 

Suppose  a  party  agrees  to  sell  merchandise;  if  he  afterwards  refuse 
to  sell,  the  buyer  cannot  take  it. 

(Lord  Denman,  Gh.  J. :  But  here  the  sale  was  completed.) 

The  ruling  of  the  learned  Judge,  if  correct,  would  show  that  every 
case  of  contract  created  an  irrevocable  licence. 

(Lord  Denman,  Gh.  J. :  Here  the  question  is  on  the  fact  of  the 

licence.) 

(1)  9  E.  E.  454  (8  East,  308). 
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The  reToeatdon  of  a  licence  need  not  be  specially  replied :  it  may       Wood 
be  shown  under  a  traverse  of  the  licence.    Besides,  the  replication      manlbt. 
here  pats  the  whole  plea  in  issue;  and  the  plea  alleges  a  quiet 
entry,  which  is  negatived  by  the  gate  being  broken.     A  right  of 
way  may,  perhaps,  in  some  cases  be  enforced  by  violence,  but  not 
a  licence. 

(Pattbbon,  J.  referred  to  TayUr  v.  Waters  (i).) 

The  question  there  was,  whether  a  licence  to  use  real  property 
could  be  given  without  writing ;  and  it  was  decided  that  it  could. 
Liggins  v.  Inge  (2)  is  to  the  same  effect. 

Lord  Dbnman,  Ch,  J. :  [  ^^  ] 

Mr.  Crmcder's  argument  goes  this  length ;  that,  if  I  sell  goods  to 
a  party  who  is,  by  the  terms  of  the  sale,  to  be  permitted  to  come 
and  take  them,  and  he  pays  me,  I  may  afterwards  refuse  to  let  him 
take  them.  The  law  countenances  nothing  so  absurd  as  this:  a 
licence  thus  given  and  acted  upon  is  irrevocable. 

Patteson,  J. : 

Tayler  v.  Waters  (i)  shows  that  a  licence  to  use  a  seat  at  the 
opera  house,  paid  for  and  acted  upon  by  sitting  there,  cannot  be 
countermanded.  Here  the  conditions  of  sale,  to  wliich  the  plaintiff 
is  a  party,  are  that  any  one  who  buys  shall  be  at  liberty  to  enter  and 
take.  A  person  does  buy :  part  of  his  understanding  is  that  he  is 
to  be  allowed  to  enter  and  take.  The  licence  is  therefore  so  far 
executed  as  to  be  irrevocable  equally  with  that  in  Tayler  v.  Waters  (i). 
The  case  put  by  Mr.  Crowder  is  different.  I  do  not  say  that  a 
mere  purchase  will  give  a  licence :  but  here  the  licence  is  part  of 
the  very  contract. 

WHiiiiAHS,  J. : 

The  plaintiff,  having  assented  to  the  terms  of  the  contract,  put 
himself  into  a  situation  from  which  he  could  not  withdraw. 

COLBRIDOB,  J. : 

The  pleadings  raise  the  issue  whether,  when  the  act  complained 
of  was  done,  the  leave  and  licence  existed :  it  did  exist  if  it  was 
irrevocable ;  and  I  think  it  was  irrevocable.     Although  no  one  of 

(1)  18  B.  R.  499  (7  Taunt.  374).  Bridges  v.  Blanehard,  40  R.  R.  362  (1 

^2)  ;i3  R.  R.  615  (7  Ring.  682).    See      Ad.  &  £1.  536). 

B.R. — VOL.  LII.  18 
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Wood        the  cases  referred  to  is  exactly  the  same  as  this,  yet  all  proceed  on 

Manley.      th^  principle  that  a  man,  who,  by  consenting  *to  certain  terms, 

[  *38  ]       induces  another  to  do  an  act,  shall  not  afterwards  withdraw  from 

those  terms. 

Rule  refused. 


1839.  SIBBALD  V.  RODEKICK,  JONES,  and  EVANS. 

^f^'  (U  Adol.  &  Ellis,  38—40 ;  S.  C.  3  P.  &  D.  106 ;  9  L.  J.  (N.  S.)  M.  C.  16.) 

[  38  ]  Where  some  poor  rates  had  not  been  duly  published  on  the  Sunday 

following  the  allowance,  according  to  stat.  17  Geo.  II.  c.  3,  s.  1,  and  a 
warrant  of  distress  issued  for  a  single  sum,  made  up  of  these  rates  and  of 
others  which  were  regular :  Held,  that  the  warrant  was  wholly  bad,  and 
that  replevin  lay  for  a  distress  taken  under  it. 

Bbplbvin  for  taking  cattle. 

Avowry  by  Evans,  as  overseer  of  the  parish  of  Llanbadarnodwyn, 
otherwise  Llanbadarnodin,  and  cognisance  by  the  other  defendants 
as  bailiffs  of  Evans,  justifying  the  taking,  mider  stat.  43  Eliz.  c.  2,  s.  4. 

Plea  in  bar,  de  injuria. 

On  the  trial,  before  Gurney,  B.,  at  the  last  Cardiganshire  Assizes, 
the  defendants  proved  that  the  plaintiff  appeared  on  summons 
before  two  justices,  to  show  cause  why  he  did  not  pay  poor  rates, 
and  was  ordered  thereupon  to  pay  402.  6s.  8(2.,  the  amount  of 
certain  rates  which  the  justices  considered  to  be  legal.  Upon  his 
refusal  to  pay,  a  warrant  issued  under  the  hands  and  seals  of  the 
two  justices,  addressed  to  the  parish  of&cers,  reciting  that,  ''  by 
certain  rates  and  assessments  made,  assessed,  allowed,  and  pub- 
lished, according  to  the  statutes  in  that  case,"  &c.,  the  plaintiff 
was  duly  rated  to  the  relief  of  the  poor  ''in  the  sum  of  402.  Gs.  8d.,'* 
*'  that  the  said  sum  of  40/.  6a.  8d.*'  had  been  demanded  of  him,  and 
he  refused  to  pay  it ;  and  that  he  had  appeared  on  summons,  and 
showed  no  cause  for  not  paying  &c. ;  the  warrant  then  required 
the  oflicers  to  distrain  upon  his  goods,  and,  if  the  said  sum,  with 
charges  &c.,  were  not  paid  in  four  days  after  the  distress,  to  sell, 
and,  out  of  the  money  thence  arising,  to  ''  detain  the  said  sum  of 
[  •39  ]  40i.  6«.  Bd.,"  with  charges,  &c.  *The  cattle  were  accordingly  dis- 
trained, and  were  afterwards  replevied.  The  402.  Gs.  8d.  appeared 
to  be  the  aggregate  of  the  assessments  on  the  plaintiff  under  several 
rates,  the  originals  of  which  were  produced  at  the  trial.  The  rates 
were  regular  in  all  respects,  except  that  some  of  them  appeared,  by 
entries  on  the  rates,  to  have  been  first  published  on  Sundays  which 
were  not  respectively  the  Sundays  next  after  the  allowances,  contrary 
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to  the  provisions  of  stat.  17  Geo.  II.  c.   8,  s.   1.    The  learned      Sibbald 
Jadge  directed  a  verdict  for  the  plaintiflf,  giving  leave  to  move  to     Roderick. 
enter  a  verdict  for  the  defendants. 

Chilton  now  moved  accordingly  (i) : 

The  warrant  was  not  wholly  bad  on  account  of  its  including  some 
rates  which  had  not  been  duly  published.  Stat.  17  Geo.  II.  c.  8, 
8. 1  (2),  is  directory  only :  in  many  cases  it  cannot  be  complied  with, 
as  where  the  church  is  under  repair  ;  but  could  such  an  omission 
make  a  warrant  of  distress  absolutely  null  ?  It  was  not  pretended 
that  the  notice  had  not  reached  the  plaintiff.  In  Hurrell  v.  Wink  (3) 
a  distress  was  taken  under  a  warrant  for  the  aggregate  of  several 
rates,  one  of  which  had  been  quashed ;  and  it  was  held  that  the 
party  distrained  upon  might  recover  in  replevin  for  the  whole, 
because  there  had  been  no  demand  of  the  sum  really  due,  but  only 
a  demand  of  the  aggregate ;  the  Court  there  distinguishing  the  case 
from  that  of  a  distress  for  rent.  But  here  none  of  the  rates  has 
been  quashed.  In  Rex  v.  Newcanib  (4)  it  was  said  that  the  want  of 
publication  was  a  ^radical  and  incurable  defect  in  the  rate :  but  [  *^o  ] 
that  was  an  application  for  a  mandamuB^  and  shows  only  that  the 
Court  will  not  compel  justices  to  issue  a  warrant  of  distress  where 
the  "  direction  "  of  the  statute  has  not  been  pursued.  The  plain- 
tiff here  should  have  appealed.  *'  A  defect  in  the  rate  (unappealed 
from)  could  not  avoid  the  warrant ;  nor  is  the  warrant  void,  so  as 
to  make  it"  (the  distress)  "  a  trespass  ab  initio: ''  per  Lord  Mans- 
FiBiiD,  Ch.  J.,  in  Hutchins  v.  Chambers  (5).  Duirant  v.  Boys  (6)  and 
Marshall  v.  Pitman  (7)  (which  explains  Milward  v.  Caffi7i  (8) )  are  to 

the  same  effect. 

Citr.  adv.  vidt. 

Lord  Denman,  Ch.  J.,  in  this  Term  (November  15th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  it  appeared,  on  the  face  of  some  of  the  rates,  that 

they  were  not  properly  published.     We  therefore  think  that  the 

warrant  did  not  justify  the  distress. 

Ride  refused. 

(1)  Before   Lord  Denman,   Ch.  J.,  Regina  v.  I'ordham,  poet,  p.  285. 
Fatteeon,  Williams,  and  Coleridge,  JJ.  (5)  1  Burr.  587. 

(2)  The  mode  of  publication  under  (6)  3  K.  B.  268  (6  T.  B.  580).  See 
this  Act  is  varied  by  the  Act  7  Weaver  v.  Price,  37  B.  B.  454  (3  B.  & 
WilL  r\'.  &  1  Vict,  c.  45,  s.  2.— B.  C.  Ad.  409). 

(3)  20  E.  B.  485  (8  Taunt.  369).  (7)  35  B.  B.  630  (9  Bing.  595). 

(4)  2  E.  B.  414  (4  T.  B.  368).    See  (8)  2  W.  Bl.  1330. 

18—2 
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1839.  TUCKER  V.  NEWMAN  (1). 

Noc,  7.  ^   ' 

(11  Adol.  &  Ellis,  40—44;  S.  C.  3  P.  &  D.  14;  9  L.  J.  (N.  S.)  Q.  B.  1 ;  3 

[  40  ]  Jut.  1145.) 

Building  a  roof  with  eaves  which  discharge  rain-water  by  a  spout  into 
adjoining  premises,  is  an  injury  for  which  the  landlord  of  such  premises 
may  recover,  as  reversioner,  while  they  are  under  demise,  if  the  jury  think 
there  is  a  damage  to  the  reversion. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  &c.,  a  certain  messuage  and  yard,  with  the  appur- 
tenances, situate  in  the  county  of  Hertford,  and  adjoining  to  a 
certain  house  and  land  in  the  possession  of  defendant,  was  in  the 

[  •41  ]  possession  *and  occupation  of  William  Cornwell,  as  tenant  thereof 
to  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  plaintiff, 
and  which  said  messuage  and  yard,  with  the  appurtenances,  before 
the  commission  of  the  grievances  &c.,  had  not  been  used,  and  still 
ought  not,  to  be  overflowed  by  the  rain  and  moisture  running  off 
and  from  the  said  house  and  land  in  the  possession  of  defendant, 
and  being  conducted  therefrom  into  the  said  messuage  and  yard 
with  the  appurtenances  whereof  the  reversion  was  so  in  the  plaintiff 
as  aforesaid ;  yet  defendant,  well  knowing  &c.,  but  contriving  &c. 
to  injure,  prejudice,  and  aggrieve  plaintiff  in  his  reversionary  estate 
and  interest  of  and  in  the  said  messuage  and  yard  with  the  appur- 
tenances, whilst  the  same  were  so  in  the  possession  or  occupation 
of  the  said  W.  C.  as  tenant  thereof  to  plaintiff,  and  whilst  plaintiff 
was  so  interested  therein  as  aforesaid,  and  before  the  commencement 
of  this  suit,  viz.  on  &c.,  and  on  divers  other  &c.,  wrongfully  and 
unjustly,  and  without  the  leave  or  licence  of,  and  against  the  will, 
of  plaintiff,  erected  a  certain  building  in  and  upon  the  said  land  in 
the  possession  of  him,  defendant,  so  close  to  the  said  yard  whereof 
the  reversion  was  so  in  plaintiff  as  aforesaid,  and  so  constructed 
the  said  building,  that  the  eaves  thereof  extended  over  the  said 
yard,  and  conducted  the  rain  and  moisture  off  and  from  the  said 
building  into  the  said  yard ;  and  also  afterwards,  viz.  on  the  days 
and  times  aforementioned,  placed  and  fixed  a  certain  trough  or 
channel  under  and  along  the  eaves  of  the  said  house  so  in  the 
possession  of  defendant  as  aforesaid,  and  along  and  under  the  eaves 
of  the  said  building,  and  by  and  through  the  said  trough  or  channel 

[  *42  ]  conducted  all  the  rain  and  moisture  that  flowed  off  and  *from  the 
said  house  and  building  into  a  certain  pipe  there  fixed  and  being, 
and  through  the  said  pipe  into  the  said  yard  whereof  the  reversion 
(1)  BaUUhill  v.  Retd  (1856)  18  C.  B.  696,  25  L.  J.  C.  P.  290. 
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was  so  in  the  plaintiff  as  aforesaid,  and  thereby  inundated  the  Tuckeb 
same;  and  kept  and  continued  &c.  for  and  during  a  long  time,  viz.  Newman. 
from  thenceforth  until  and  at  the  commencement  of  this  suit ;  by 
means  of  which  said  several  premises  the  rain  has  overflowed  the 
.-^aid  yard,  and  the  same  has  at  all  times  since  the  commission  of 
the  said  grievances  been  rendered  thereby  so  filthy,  wet,  and 
unwholesome  that  the  said  yard  has  become  less  fit  and  com- 
modious for  the  purposes  for  which  it  had  been  theretofore  used  ; 
and  by  reason  thereof  the  said  messuage  and  yard  with  the  appur- 
Wnances  are  become  much  less  fit  for  occupation,  and  are  thereby 
much  diminished  in  value,  and  the  plaintiff  hath  been  and  is  greatly 
injured  Ac.  in  his  reversionary  estate  and  interest  of  and  in  the  said 
messuage  &c.,  so  in  the  occupation  and  possession  of  the  said  W.  C.  &c.  | 

Pleas. — 1.  Not  guilty.  2.  Denying  that  Cornwell  occupied  or 
was  possessed  of  the  messuage  and  yard,  or  either  &c.,  as  tenant 
to  plaintiff,  or  that  the  reversion  belonged  to  plaintiff  at  either  of 
the  times  (fee,  in  manner  &c. :  conclusion  to  the  country.  3.  Leave 
and  licence:  verification.  Issues  on  the  first  and  second  pleas. 
To  the  third,  replication,  de  injuria  ;  and  issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  Hertford  Summer 
-V^&izes,  1889,  it  appeared  that  the  defendant,  in  rebuilding  his 
premises,  adjoining  those  of  the  plaintiff,  made  a  roof  with  eaves 
overhanging  the  yard  in  question,  which  belonged  to  the  plaintiff  ' 
bat  was  in  the  occupation  of  a  tenant ;  and  that  he  placed  under 
the  *eave8  a  trough  to  catch  the  water  which  dripped  from  them,  [  *^^  ] 
and  convey  it  into  a  pipe,  constructed  by  him  at  the  same  time, 
through  which  the  water,  as  the  plaintiff  alleged,  ran  down  upon 
his  premises.  The  defendant's  counsel  objected  that,  on  this 
ta-se,  no  injury  to  th'e  reversion  appeared  ;  for  that  an  injury,  to  be 
-0  characterised,  should  be  of  a  permanent  nature ;  whereas,  here, 
any  damage  that  had  been  proved  was,  at  the  most,  only  disturbance 
of  the  possession.  The  Lord  Chibf  Justice  told  the  jury  that  it 
was  for  them  to  say  whether  the  construction  of  the  eaves  was  such 
ii5  to  cast  the  water  on  the  plaintiff's  premises  ;  and  there  was,  in 
h:s  opinion,  a  fair  case  to  show  that  permanent  injury  was  created; 
that  the  dripping  might  possibly  be  injurious  to  the  reversion  ;  and 
that  it  was  for  them  to  consider  whether  it  was  so  or  not.  Verdict 
lor  the  plaintiff. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  contended  that,  if  the  defendant  was  proved  to  have  conducted 
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TucKKB      the  rain-water  into  the  plaintiff's  premises,  that  was  not  an  injury 
Newman,     for  which  the  reversioner  could  sue.     He  cited  Baxter  v.  Taylor  (i). 

Pattbson,  J. : 

The  subject  of  complaint  in  that  case  was  a  single  temporary 
act.  Here  the  injury,  when  done,  remained.  In  Baxter  v. 
Taylor  (i)  the  act  was  no  injury  in  itself,  but  was  complained  of  as 
done  with  intent  to  establish  a  right  of  way.  In  the  present  case, 
that  which  the  defendant  did  was  in  itself  something  lasting. 
There  is  no  ground  for  a  rule. 

[  ^^  ]  Lord  Dbnman,  Ch.  J.,  Williams  and  Colbridob,  JJ.,  concurred. 

Ride  refused  {2). 

1839.  REG.  V.  SARAH  GAMBLE  and  JOHN  BIRD  (8). 

(11  Adol.  &  Ellis,  69—72 ;  S.  C.  3  P.  &  D.  122  ;  9  L.  J.  (N.  S.)  Q.  B.  2.) 

^      ■'  The  Conservators  of  Bedford  Level  moved  for  a  mandamus  to  land- 

owners to  amend  and  heighten  certain  banks  of  the  Level,  which  they  were 
liable  to  repair  ratione  teniirwy  and  which  were  alleged  (but  not  admitted) 
to  be  in  a  dangerous  state. 

Writ  refused,  inasmuch  as  stat.  15  Car.  11.  c.  17,  s.  5,  gave  the  con- 
servators, within  the  Level,  the  authority  of  commissioners  of  sewers,  and 
therefore  they  had  a  sufficient  remedy  in  their  own  hands. 

A  BULB  nisi  was  obtained,  in  Michaelmas  Term,  1888,  for  a 
mandamus  calling  upon  the  above  parties  "  forthwith  to  put  into 
good,  sound,  and  secure  repair  certain  portions  of  the  bank  of  the 
river  Ouse  and  of  the  Hundred  Feet  Bank,  which  severally  adjoin 
the  farm  and  lands  late  of  John  Gamble  deceased,  and  now 
belonging  to  the  said  Sarah  Gamble  and  John  Bird  as  his  devisees, 
and  in  the  said  affidavits"  (in  support  of  the  rule)  ''specified;  and 
[  *70  ]  to  make  the  same  banks  of  sufficient  ^height  and  strength  for 
the  protection  of  the  lands  in  the  fens  or  districts  adjoining  the  said 
farm  and  lands."  The  application  was  made  by  the  governor, 
bailiffs,  and  commonalty  of  the  Company  of  Conservators  of  the 
great  level  of  the  fens,  incorporated  by  stat.  15  Car.  II.  c.  17, 
**  For  settling  the  draining  of  the  great  level  of  the  fens  called 
Bedford  Level;"  sect.  2.  The  affidavits  contained  statements 
showing  that  the  banks  in  question  were  within  the  jurisdiction  of 
the  commissioners,  and  that  Gamble  and  Bird  were  liable  ratione 

(1)  38  R.  R.  227  (4  B.  &  Ad.  72).  (3)  Referred  to  and  distinguished  by 

(2)  See  Jackson  v.  Pesked,  14  R.  R.  Phillimorb,  J.  in  Reg.  v.  Leicesi^ 
417(1  M.  &S.  234);  Young  y,  Spencer,  Union  [1899]  2  a  B.  632,  640;  68 
10  B.  &  C.  145.  L.  J.  a  B.  945,  948.— B.  C. 
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tenurtg  to  repair  them.  There  were  contradictory  affidavits,  for  Reg. 
and  against  the  rule,  as  to  the  state  of  the  banks,  and  the  danger  qamble. 
to  be  apprehended  if  they  were  not  forthwith  repaired.  One  of  the 
affidavits  in  opposition  to  the  rale  referred  to  stat.  15  Car.  II.  c.  17, 
s.  5,  which  enacts  that  *'  the  said  governor,  bailiffs,  and  conser- 
vators, or  any  five  or  more  of  them,  whereof  the  said  governor  or 
bailiffs,  and  their  successors,  or  any  of  them,  to  be  two,  are  hereby 
enabled  and  impowered  from  henceforth  to  use  and  exercise  the 
power  and  authority  of  commissioners  of  sewers  within  the  said  great 
level  of  the  fens,  and  of  the  works  made  or  to  be  made  without  the 
said  great  level  for  conveying  the  waters  of  the  said  great  level  by 
convenient  out-falls  to  the  sea,  touching  all  matters  and  things 
whatsoever  happening  to  be  executed  or  done  within  the  said  great 
level,  or  the  said  works  without  the  said  great  level,  inquirable, 
punishable,  or  to  be  done,  by  commissioners  of  sewers,  and  therein 
to  act  and  proceed  by  one  or  more  juries  of  good  and  lawful  men, 
inhabiting  "  &c. 

CressweU  (with  whom  was  Byles)  now  showed  cause  (i) : 

A  preliminary  objection  to  this  rule  is,  that  the  prosecutors, 
*who  apply  to  the  Court  in  the  character  of  conservators  of  the  C  *7i  ] 
great  level,  have  remedies  in  their  own  hands  for  the  default 
complained  of,  being  invested  with  the  authority  of  commissioners 
of  sewers  by  stat.  15  Car.  11.  c.  17,  s.  5.  That  authority  is 
recognised  and  continued  by  stat.  1  Vict.  c.  Ixxxi.  (local  and 
personal,  public),  s.  91.  On  the  principle,  therefore,  lately  acted 
upon  by  this  Court  in  Rex  v.  The  Minister  and  Churchwardens  of 
Stoke  Damerel  (2),  a  mandumvs  ought  not  to  go.  (He  was  then 
8topx>ed  by  the  Court.) 

Kelly f  B.  Andrews,  and  Wells,  contra : 

The  conservators  have  no  power,  as  commissioners  of  sewers,  to 
do  the  specific  thing  which  this  mandamus  would  require.  The 
banks  in  question  are  not  repairable  by  them  as  commissioners, 
but  by  individuals,  ratione  tenura.  The  conservators  may  amerce 
or  indict,  but  cannot  themselves  heighten  the  banks  and  put  them 
into  repair.  Callissays,  in  his  "Eeading  on  the  Statute  of  Sewers,*' 
p.  183,  that,  "where  one's  land  is  charged  by  prescription  and 
custom,  there  is  no  remedy  to  force  and  compel  the  tenant  to  do 

(1)  Before    Lord  Denman,  Ch.  J.,  (2)  44  E.  E.  600  (5  Ad.  &  El.  584). 

Patteson,  Williams,  and  Coleridge,  JJ. 
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Reg.        the  repairs  bat  by  presentment,  and  apon  a  presentment,  process 
Gamble,      may   be  awarded  against    him    to    distrain  him    to    make    the 
repairs." 

(Williams,  J.:  If  a  mandamm  went,  it  would  not  produce  an 
immediate  repair.) 

The  Court  will  not  anticipate  a  false  or  dilatory  return.  There  are 
many  cases  in  which  a  mandamus  is  granted,  where  a  thing 
necessary  for  the  public  safety  is  to  be  done  under  an  Act  of 
Parliament :  Rex  v.  The  Ouze  Bank  Commissioners  (i)  was  a  case  of 
this  kind. 

[  '72  ]  (Lord  Denman,  Ch.  J. :  The  answer  now  made  was  not  *given 

there  (2).) 

Assuming  that  there  is  a  remedy  by  presentment,  it  is  not  so 
beneficial  as  that  by  mandmniis,  and  therefore  the  writ  ought  to  go : 
RexY.  The  Severn  and  Wye  Railway  Company  (3). 

(Lord  Denman,  Ch.  J. :  I  think  the  danger  here  would  be  better 
met  by  the  other  remedy  than  by  mandamus.  I  believe  it  is 
generally  thought  that  the  decision  in  Rex  v.  The  Severn  and  Wye 
Railway  Company  (a)  went  quite  far  enough.) 

Cur.  adv.  wit. 

Lord  Denman,  Ch.  J.  on  the  following  day  (November  12th)  said : 

In  the  case  in  which  Mr.  Kelly  moved  for  a  mandamus  yesterday, 
we  think  we  should  not  be  justified  in  making  the  rule  absolute. 
The  parties  have  another  remedy. 

Rule  discharged  (4). 

(1)  42  E.  E.  458  (3  Ad.  &  El.  544).  as  conservators  of  the  level,  enforce 

(2)  Cause  was  shown  against  the  the  doing  of  the  repairs,  and,  there- 
rule  for  the  mandamus  in  Trinity  Term,  fore,  that  they  had  the  remedy  in  their 
1834  (June  7th) ;   but  the  objection  own  hands." 

urged  as  above  was  not  taken.  See  Rex  v.  JeyeSy  3  Ad.  &  El.  416 ; 

(3)  21  R.  E.  433  (2  B.  &  Aid.  646).  BexY.  The  CammiasionerB  of  the  Thames 

(4)  In  Regina  v.  The  Bristol  Dock  and  Isis  Navigation,  44  E.  E.  591  (5 
Company,  argued  in  this  Term,  Nov-  Ad.  &  El.  804),  and  44  E.  E.  596, 
ember  23rd,  the  above  decision  was  n,  (2)  (5  Ad.  &  El.  p.  811,  n.  (6)); 
cited  at  the  Bar ;  and  Lord  Denman,  Bex  v.  Payn,  45  E.  E.  505  (6  Ad.  &  El. 
Ch.  J.  said,  **We  thought  there  that  392);  Begina  v.  The  Eastern  Couniirs 
the  parties  applying  for  a  mandamus  Bailway  Company ,  10  Ad.  &  El.  530. 
might,  as  commissioners  of  sewers,  or 
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Jur.  218.)  [  73  ] 

The  words  of  stat  6  &  7  Will.  IV.  c.  96,  s.  2  (2),  declaring  that  a  rate 
"  shall  be  of  no  force  and  validity,"  apply  only  where  the  declaration  at 
the  foot  of  the  form  is  not  signed  by  the  parish  officers ;  not  where  the 
particnlars  prescribed  in  the  earlier  part  of  the  section  are  deviated  from. 

A  rate  is  bad  which  is  made  for  a  period  for  which  a  rate  has  already 
been  made  and  not  quashed. 

On  motion  to  quash  documents  brought  up  by  certiorari,  the  Court  will 
not  entertain  the  objection,  that  the  dociunents  appear  by  the  return  to 
have  been  misdescribed  in  the  writ. 

On  appeal  against  two  rates  for  the  necessary  relief  of  the  poor 
of  the  parish  of  Fordham,  in  the  county  of  Cambridge,  the  one 
made  and  allowed  July  8rd,  1838,  the  other  August  21st,  1888,  the 
Sesgions,  on  preliminary  objections,  quashed  both  rates,  subject  to 
the  opinion  of  this  Court  on  the  following  case  (3). 

On  3rd  July,  1838,  the  first-mentioned  rate  was  made  and  allowed 
by  the  magistrates,  duly  published,  and  afterwards  partially  col- 
lected. In  this  rate  the  properties  rated  were  not  numbered 
according  to  the  schedule  annexed  to  the  Act  6  &  7  Will.  IV.  c.  96 ; 
hut  the  numbers  were  for  the  most  part  wholly  omitted,  or  else 
attached  to  the  names  of  the  occupiers  instead  of  the  properties. 
The  columns  intended  for  the  number  of  votes  were  left  entirely  in 
blank.  The  names  of  many  persons  were  inserted  without  any 
?oniB  being  carried  out  against  them  in  the  assessment.  In  many 
cases  the  column  which  should  contain  the  name  of  the  occupier 
^as  left  entirely  in  blank,  without  even  the  word  **  ditto  "  under 
the  name  immediately  preceding  the  blank;  and  the  column 
vhich  should  contain  the  arrears  due  or  excused  *was  improperly  [  *74  ] 
left  in  blank.  The  appellants  and  others  having  refused  to  pay 
the  sums  for  which  they  were  therein  rated,  summonses  were 
obtained  against  them,  August  7th,  1838.     The  parties  summoned 

'  I  ]  Cited  by  Bovill,  Ch.  J.  in  ^1  ins-  the  fairness  and  equality  of  the  rates  till 

H  rf/*  T.  Creeke  (1868)  L.  R.  4  C.  P.  the  preliminary  objections  had  been 

476,  4':>o,  38  L.  J.  C.  P.  58,  63.— R.  C.  disposed  of,  called  on  the  respondents' 

2^  Repealed  as  to  the  metropolis  by  counsel  to  answer  those    objections, 

Tlie  Valuation  (Metropolis)  Act,  1869  and,  after  hearing  him,  quashed  both 

'f2  &  33  Vict.  c.  67),  s.  77. — R.  C.  the  rates  with  costs,  without  examin- 

3)  The  introductory  part  of  the  case  ing  the  fairness  or  equality  of  the 

*Uted  the  proceeding  at  Sessions  as  assessments,  subject"  &c.    The  notice 

ff'U'Ws:    "The  Court  intimating   to  of  appeal,  and  the  rates,  were  annexed 

the  appellant's  counsel  that  it  would  be  to  the  case. 
better  to  postpone  the  consideration  of 
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Req.  appeared  before  the  magistrates,  August  14th,  and  three  warrants 
The  Inhabi.  of  distress  were  granted,  but  not  acted  upon  by  the  respondents, 
FoRDHAM.  ^  consequence  of  their  solicitor  afterwards  considering  the  rate  bad 
and  void. 

The  parish  officers  of  Fordham,  considering  the  rate  of  July  3rd 
a  nullity,  on  the  21st  August  ensuing  made  another  rate.  That 
rate  had  various  defects  on  the  face  of  it  also.  No  entry  was  made 
under  the  head  (i)  of  "  Amount  not  recoverable,  or  legally  excused." 
These  objections  on  the  face  of  the  rate  of  August  2l8t  were  not 
stated  in  the  notice  of  appeal  against  that  rate,  but  were  incidentally 
noticed  by  the  Court ;  and  no  point  was  made  by  the  respondents 
that  the  notice  did  not  raise  them.  It  appeared,  likewise,  that  the 
rate  of  August  21st  was  for  the  same  period  as  that  of  July  8rd ; 
the  notice  on  the  church  door  of  the  August  rate  stating  it  to  be  the 
first  rate.  The  Court  held  that  the  rate  of  July  8rd  was  informal, 
but  that  it  could  not  be  abandoned  and  treated  as  a  nullity  by  the 
parish  officers  of  Fordham,  after  the  steps  they  had  taken  to  enforce 
it,  without  an  application  to  the  Sessions  to  quash  it.  With  respect 
to  the  rate  of  21st  August,  the  Court  held  that,  the  rate  of  July  8rd 
being  in  existence  and  uncollected,  that  of  21st  August  was  a  con- 
current rate  and  illegal,  besides  which  objection  it  was  bad  on  the 
ground  of  informality. 

If  this  Court  should  be  of  opinion  that  the  Court  of  Quarter 
[  ^75  ]  Sessions  were  right  in  quashing  both  rates  on  the  *fact8  above 
stated  appearing,  then  the  judgment  of  the  Sessions  was  to  be  con- 
firmed. If  this  Court  should  be  of  opinion  that  the  Sessions 
were  wrong,  on  the  facts  above  stated,  in  quashing  the  rate  of  3rd 
July,  but  were  right  in  quashing  the  rate  of  21st  August,  then  the 
order  of  Sessions  as  to  the  rate  of  3rd  July  to  be  quashed,  and,  con- 
tinuances being  entered,  if  the  Court  should  think  the  rate  of  8rd 
July  a  subsisting  rate,  the  appeal  as  to  that  rate  to  be  heard  on  the 
merits,  and  the  rate  of  21st  August  to  be  quashed  with  costs.  If 
this  Court  should  be  of  opinion  that  the  Sessions  were  wrong,  on  the 
facts  above  stated,  in  quashing  the  rate  of  21st  August',  but  were 
right  in  quashing  the  rate  of  3rd  July,  then  the  order  of  Sessions  as 
to  the  rate  of  21st  August  to  be  quashed,  continuances  entered,  and 
the  appeal  on  that  rate  heard  on  the  merits,  and  the  rate  of  3rd 
July  to  be  quashed  with  costs.  If  this  Court  should  be  of  opinion 
that  the  Sessions  were  wrong,  on  the  facts  above  stated,  in  quashing 
either  rate,  then  the  order  of  Sessions  as  to  both  rates  to  be  quashed, 

(1)  Seep.  2S4,  post 
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continuances  entered,  and  the  appeal  against  both  rates  heard  on  the         Reo. 
merits.  The  Inhabi- 

The  rates  and  the  notice  of  appeal  were  to  form  part  of  the  case. 
And,  after  the  argument  in  this  Court  had  been  begun,  the  following 
addition  was  made  to  the  case  by  consent ;  the  Court  holding  that 
the  order  of  the  Poor  Law  Commissioners  could  not  be  referred  to 
unless  set  out. 

"  On  22Dd  June,  1887,  the  Poor  Law  Commissioners  for  England 
and  Wales  issued  an  order  under  their  seal  of  oflBce  (of  which 
order  a  copy  is  annexed  to  and  agreed  to  form  part  of  this  case), 
which  order  had  been  duly  notified  to  the  churchwardens  and 
overseers  of  the  *poor  of  the  said  parish  before  the  29th  September,  [  •76  ] 
1837."  The  annexed  order,  dated  June  22nd,  1837,  began  as 
follows. 

"Parochial  Assessments.  Whereas,  by  an  Act,"  &c. :  it  then 
recited  the  enacting  parts  of  stat.  6  &  7  Will.  IV.  c.  96,  ss.  1,  2  (i), 
and  proceeded  to  direct  that,  from  and  after  29th  September  then 
next,  no  rate  should  be  allowed  by  justices,  nor  should  any  rate 
allowed  on  or  after  that  day  be  of  any  force,  which  should  not  be 
made  according  to  the  before-recited  provisions  of  the  Act.  And, 
further,  that  every  rate  for  the  relief  of  the  poor  in  England 
and  Wales,  made  after  the  said  29th  September,  "  shall  be 
made  in  the  form  set  forth  in  the  schedule  hereunder  written, 
and  shall  contain  an  account  of  every  particular  set  forth  at  the 
head  of  the  respective  columns  therein,  so  far  as  the  same  can 
be  ascertained,  and  the  declaration  given  at  the  foot  of  the  said 
form,  being  the  same  as  is  set  forth  in  the  schedule  annexed 
to  the  said  recited  Act  as  is  thereby  provided." 

(1)  Stat.  6  &  7  Will.  rV.  c.  96  (en-  of  the  respective  columns  in  the  form 

titled  ''  An  Act  to  regulate  Parochial  given  in   the  schedule   to    this   Act 

Assessments*')  enacts,   sect.   1,  that,  annexed,  so  far  as  the  same  can  be 

from  and  after  &c.,  "no  rate  for  the  ascertained;   and  the  churchwardens 

relief   of  the  poor  in    England   and  and  overseers,  or  other  officers  whose 

Wales  shall  be  allowed  by  any  justices,  duty  it  may  be  to  make  and  levy  the 

or  be  of  any  force,  which  shall  not  be  said  rate,  or  such   a  number  of  the 

made  upon  an  estimate  *'  of  net  annual  said  churchwardens  and  overseers  or 

value,  on  the  principle  there  stated,  other  officers  as  are  competent  to  the 

Sect.   2  enacts   that  every   poor-rate  making    and    levying   of   the    same, 

made  after  the  period  prescribed   by  shall,  before  the  rate  is  allowed   by 

that  Act  **  shall,  in  addition   to  any  the  justices,  sign  the  declaration  given 

other  particular  which   the  form  of  at  the   foot  of   the   said  form;    and 

making  out  such  rate  shall  require  to  otherwise  the  said  rate  shall  be  of  no 

be   set  forth,  contain   an   account  of  force  or  validity." 
every  particular  set  forth  at  the  head 
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The  heading  and  conclasion  of  the  form  of  rate  pursued  the  form 
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of  pro- 
perty. 

Description  of 
property  rated, 
namely,    whe- 
ther       lands, 
houses,    tithes 
impropriation, 
appropriation 
of   tithe,  coal- 
mines, saleable 
underwoods. 

11 
ill 

Name 

of 
owner. 

d  o 

Name 
of  oc- 
cupier. 

d 

1 

[  77  ]  At  the  foot  was  a  form  of  declaration  by  the  parish  officers  as  to 

the  correctness  of  the  particulars,  as  in  the  schedule  to  stat.  6  &  7 
Will.  IV.  c.  96. 
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[After  argument :]  ,       Bbo. 

r. 
Thk  Inhabi- 
LoRD  Denman,  Ch.  J. :  taktr  op 

FOBDHAH. 

Perhaps  this  discussion,  and  others  on  similar  phrases,  may  ^  g2  ] 
induce  the  Legislature  to  *say,  on  future  occasions,  in  what  [  *ss  ] 
respects  they  mean  any  particular  proceediQg  to  be  void,  which 
they  declare  to  be  so  in  general  terms ;  and  what  consequences 
they  intend  should  result  from  the  invalidity.  Li  the  absence  of 
this,  we  have  great  difficulty  in  all  such  cases.  It  is  here  argued 
that  the  first  rate  is  void  by  noncompUance  with  the  form  prescribed 
by  sect.  2,  which,  after  giving  directions  for  the  form  of  making 
the  rate,  and  for  the  signature  of  the  declaration  by  the  parish 
officers,  adds,  ''  and  otherwise  the  said  rate  shall  be  of  no  force  or 
validity."  I  think  these  words  apply  only  to  the  signing  of  the 
declaration.  But  I  am  led  to  this  conclusion,  in  some  degree,  by 
considering  the  enormous  consequences  which  will  follow  from 
holding  the  rate  to  be  invalidated  by  a  failure  in  any  of  the  minute 
details  prescribed  by  the  Act.  On  such  a  construction,  if  a  jury, 
in  an  action  of  trespass,  thought  the  net  rateable  value  was  not 
properly  taken  in  any  one  instance,  the  whole  proceeding  must  be 
held  illegal,  and  the  defendants  would  be  liable.  This  surely 
cannot  have  been  intended.  We  shall  do  no  violence  to  the 
language  of  the  Act  by  confining  the  application  of  the  clause  in 
question  to  the  case  of  non-signature  of  the  declaration ;  and  no 
bad  consequence  will  follow :  though,  whether  it  was  worth  while 
to  attach  so  much  importance  to  this  ceremony,  it  is  not  for  me  to 
say.  Rex  v.  Netvcomb  (i)  is  distinguishable.  That  was  an  appli- 
cation for  a  mandamus  to  aid  the  collection ;  and  the  Act  declares 
that,  in  default  of  publication,  no  rate  ''  shall  be  esteemed  or 
repated  valid  and  sufficient  so  as  to  collect  and  raise  the  same." 
The  Sessions,  therefore,  were  wrong  in  *quashing  the  rate  of  the  [  *84  ] 
3rd  of  July;  for,  though  the  Act  requires  the  other  particular 
provisions  to  be  complied  with,  the  nullity  of  the  rate  must  attach 
only  to  the  provision  which  comes  last.  The  first  rate,  therefore, 
was  in  existence  when  the  second  rate  was  made  for  the  same 
period.  It  was  argued,  though  not  very  confidently,  that  there 
may  be  two  rates  for  the  same  period.  I  think  that  cannot  be :  if 
a  rate  already  exist,  no  one  should  be  called  on  to  pay  a  second. 
The  second  rate,  therefore,  is  not  good ;  and  the  result  is  that  the 
Sessions  were  wrong  in  quashing    the  first  rate,  but  right  in 

(1)  2  B.  B.  414  (4  T.  B.  368). 


TANT8  OP 
FORDHAM. 
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Rbo.  quashing  the  second.  Then  it  seems  that  they  did  not  take  into 
The  Inhabi-  consideration  other  objections  to  the  first  rate,  raised  on  the  notice 
of  appeal  under  stat.  (U.  K.)  41  Geo.  III.  c.  28.  The  order, 
therefore,  for  quashing  the  first  rate  must  be  set  aside,  and  the 
objections  to  it  on  the  merits  must  be  heard :  and  the  order 
quashing  the  second  rate  must  be  affirmed. 

Patteson,  J. : 

The  statute  6  &  7  Will.  TV.  c.  96,  s.  2,  does  indeed  provide  that 
the  rate  shall  contain  certain  particulars  ;  but  it  does  not  lay  down 
what  is  to  be  the  consequence  of  omitting  such  particulars.  We 
cannot  say  that  the  words  '*  otherwise  the  said  rate  shall  be  of 
no  force  or  validity "  apply  to  the  whole :  they  must  be  taken 
to  apply  only  to  the  case  of  a  declaration  not  being  signed. 
Then,  as  the  Act  gives  no  appeal  to  the  Sessions,  and  prescribes 
no  mode  of  correcting  the  inaccuracies  to  which  those  words 
do  not  extend,  the  Sessions  could  not  take  on  themselves  to 
quash  the  first  rate.  What  the  proper  course  is — whether 
or  not  the  overseers  were  indictable — I  cannot  say ;  and,  for 
[  ♦ss  ]  the  present  purpose,  this  is  immaterial.  The  quashing  of  *the 
first  rate  was  therefore  wrong ;  and  the  case  must  go  back  to 
Sessions.  But  the  second  order  was  rightly  quashed,  as  the 
first  was  not  void. 

Williams,  J. : 

I  would  not  add  any  remark,  but  that  this  is  the  first  occasion 
on  which  the  clause  in  question  has  been  discussed.  I  think  there 
is  no  ground  for  considering  this  rate  a  nullity  :  that  consequence 
arises,  I  think,  only  on  the  omission  to  sign  the  declaration. 
Suppose  ten  thousand  persons  are  included  in  the  rate,  and 
there  is  an  omission  of  one  particular  in  a  single  instance: 
is  the  party  who  levies  the  rate  to  be  a  trespasser?  Yet 
such  is  the  length  to  which  the  principle  insisted  on  must 
be  carried.  The  Sessions,  therefore,  were  wrong  in  quashing 
the  first  rate  without  hearing  the  merits.  I  agree,  also,  that 
a  concurrent  rate  (that  is,  a  rate  for  the  same  period  as  that 
of  Srd  July,)  is  not  sustainable.  Mr.  Andrews  alluded  to  the 
case  of  outstaiiding  arrears ;  and  it  is  true  that  a  new  rate  is 
not  void  merely  because  there  are  unsatisfied  arrears  of  the  old ; 
but  that  has  no  bearing  on  the  case  of  concurrent  rates  for  the 
same  period. 
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Ck)usBn>OE,  J. :  Reo. 

I  think  the  Sessions  were  right  in  quashing  the  second  rate,  as  the  Inhabi- 

being  concurrent  with  the  first,  assuming  the  first  not  to  be  a     fordham. 

nullity.     Then,  as  to  the  first,  I  decline  putting  any  interpretation 

on  the  words  "of  no  force  or  validity."     Words  as  stringent  as 

these  have  been  modified  in  many  of  the  old  cases ;  but  I  should 

be  sorry  to  extend  that  mode  of  interpretation.     But,  where  the 

effect  may  be  grammatically  confined  to  the  clause  immediately 

preceding,  and  there  is  as  good  reason,   so  far  as  the  language 

is  concerned,  *for  one  interpretation  as  for  the  other,  one  may       [  «86  ] 

fairly  look  at  the  consequences  of  each  interpretation,  in  order 

to   determine  the  choice.       Now  in  sect.  2  we  find  two  distinct 

periods  ;  at  the  end  of  the  latter  comes  the  clause  in  question :  it 

may,  therefore,  grammatically,  be  applied  to  the  latter  alone  as 

well  as  to  both.     Then,  being  at  liberty  to  look  at  the  consequences, 

we  see  that  the  doctrine  contended  for  in  support  of  the  order 

quashing  the  first  rate  would  lead  to  results  most  fatal  to  a  large 

parish.      Numerous  requisites  are  prescribed ;    and  we  see  how 

unimportant  some  of  them  are :  and  it  is  said  that  the  whole  rate 

is  null  and  void,  if  the  form  fail  to  satisfy  any  one  of  them.     But, 

if  you  confine  tfae  clause   to  the  last  requisite,   the  enactment 

becomes  so  reasonable  and  easy  in  practice  that  one  is  glad  to  find 

the  construction  admissible.     Then,  if  the  first  rate  be  not  void, 

reason  shows  that  there  cannot  be  another  rate.     Stat.  43  Eliz. 

c.  2,  s.  1,  prescribes  that  the  stock  for  the  poor  shall  be  raised 

"  weekly  or  otherwise."      Can  two  stocks  be  raised  for  the  same 

week,   or  other  period  ?      The   Sessions,  therefore,  were,  in  my 

opinion,  right  as  to  the  second  rate,  and  wrong  as  to  the  first.     I 

do  not  say  that  the  first  rate  was  correct ;  for  it  does  not  follow  the 

provisions  of  the  Act.     But,  as  the  power  of  the  Sessions  to  quash 

rates  arises  only  from  Acts  of  Parliament,  and  stat.  6  &  7  Will.  IV. 

e.   96,   gives  them  no  power  to  quash  for  informality  on   their 

own  suggestion,  it  is  safe  to  say  that  the  Sessions  have  here 

done  wrong  in  quashing  this  rate.     It  may,  however,  turn  out 

that  the  party  is  entitled  to  relief  by  his  right  of  appeal  under 

former  statutes;   and  therefore  the  rate  must  go  back  to  the 

Sessions. 

B.    Andrews    then    contended    that,    as    only    one    of    the        [87] 
rates  had   been   rightly  quashed,   the  respondents  were  entitled 
to  costs. 


FOROHAM. 
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Rbg.         Lobd  Denman,  Gh.  J. : 

V, 

Thb  Inhabi-       The  question  of  costs  should  be  reserved  to  the  Sessions. 

TANTS  OP 

Ordered,  that  so  much  of  the  order  of  Sessions  as 
quashes  the  rate  of  Srd  July,  1888,  with  costs,  be 
quashed,  and  that  the  Sessions  do  enter  continuances 
and  rehear  the  appeal  against  the  said  rate,  on  the 
merits,  and  that  the  costs  be  in  their  discretion. 
And  that  so  much  of  the  order  of  Sessions  as 
quashes  the  rate  of  21«t  August,  1888,  be  affirmed. 


1839.  REG.  V.  BROWNLOW  and  Others. 

3'orM8.        ^jj   ^^^j  ^  jjjj^   119—128  ;    S.  C.  3  P.  &  D.  52 ;    9  L.  J.  {N.  S.)  M.  C.  15  ;  8 
[-  uj,  -|  Dowl.  P.  C.  157 ;  4  Jur.  103.) 

A  coroner's  inquisition  on  a  dead  body  found  that,  on  a  day  and  at  a 
place  named,  the  deceased  being  on  board  a  steamboat  then  floating  and 
being  navigated  in  a  river,  by  misfortune,  &c.,  a  boiler,  containing  water, 
and  then  and  there  forming  part  of  a  steam-engine  on  board  the  steamboat 
and  attached  thereto,  and  which  boiler  was  then  and  there  used  in  working  the 
steam-engine  for  the  purpose  of  propelling  the  steamboat  along  the  river, 
and  was  then  and  there  heated  by  a  fire  then  and  there  also  forming  part 
of  the  steam-engine,  burst,  whereby  boiling  water,  and  coals,  &c.,  forming 
part  of  the  fire,  and  which  water  and  coals,  &c.,  were  then  and  there  used 
in  working  the  steam-engine,  by  misfortune,  &c.,  were  cast  from  the  boiler 
and  steam-engine  upon  the  deceased,  whereby  he  then  and  there  received  a 
shock,  &c.,  and  thereby  became  shaken,  &c.,  of  which  shock,  &c.,  the 
deceased  instantly  died,  &c. ;  and  that  the  boiler  and  steam-engine  were 
the  cause  of  the  death  and  were  moving  thereto,  and  are  of  the  value  &c. 

Inquest  quashed,  because  no  time  was  sufficiently  laid  for  the  time  of  the 
explosion,  or  for  that  of  the  death  (1). 

Sir  W.  W.  Follett  obtained  a  rule,  in  Michaelmas  Term, 
1888,  on  reading  certain  affidavits,  and  the  inquisition  taken  on 
16th  June  then  last,  before  William  Baker,  gentleman,  one  of  the 
coroners  for  the  county  of  Middlesex,  on  view  of  the  body  of  Andrew 
Brown,  then  and  there  lying  dead,  requiring  the  said  coroner,  and 
the  widow,  if  any,  or  next  of  kin,  of  the  said  Andrew  Brown,  and 
the  Solicitors  of  the  Treasury,  to  show  cause  why  the  said  inquisition 
should  not  be  quashed.  It  was  admitted  by  Sir  W.  W.  Follett,  in 
argument,  that  the  objections  must  be  confined  to  what  appeared  on 
the  face  of  the  inquisition,  which  was  as  follows. 

*' Middlesex,  to  wit.  An  inquisition  indented,  taken"  &c.,  at  &c., 
**  in  the  parish  of  Saint  Paul,  Shadwell,  in  the  county  of  Middlesex, 

(1)  See  form  in  Schedule  2  of  the  c.  71),  which  makes  no  reference  to 
Coroners  Act,  1887    (50    &   51   Vict,      this  subject. — K.  C. 
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the  16th  day  of  June  in  the  1st  year  of  the  reign  "  &c.  (1  Vict.),  R»<*- 
*'  before  William  Baker,  gentleman,  one  of  the  coroners  of  our  said  brownlow. 
lady  the  Queen  for  the  said  county,  on  view  of  the  body  of  Andrew 
Brown,  a  fireman,  aged  twenty-five  years,  now  here  *lying  dead,  [  •120  ] 
upon  the  oaths  of  Peter  Mellish,*'  &c.,  **  John  Thomas  Lovell,  &c., 
and  Peter  McDonald,"  (in  all  fourteen,  all  the  Christian  and 
surnames  being  set  out  at  full  length),  ''the  several  persons  whose 
names  are  hereunder  written  and  seals  affixed,  good  and  lawful  men 
of  the  said  county,  duly  chosen,  and  who,  being  now  here  duly  sworn 
and  charged  to  enquire,  for  our  said  lady  the  Queen,  when,  how,  and 
by  what  means  the  said  Andrew  Brown  came  to  his  death,  do,  upon 
their  oath,  say  that,  on  the  14th  day  of  June  in  the  year  aforesaid, 
in  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  Andrew 
Brown  being  on  board  of  a  certain  steam-boat  called  the  Victoria, 
which  was  then  and  there  floating  and  being  navigated  on  the 
wat-er  of  a  certain  river  called  the  river  Thames,  it  so  happened 
that,  accidentally,  casually,  and  by  misfortune,  a  certain  boiler, 
containing  water,  and  then  and  there  forming  part  of  a  certain 
steam-engine  in  and  on  board  of  the  said  steam-boat,  and  attached 
thereto,  and  which  said  boiler  was  then  and  there  used  and 
employed  in  the  working  of  the  said  steam-engine  for  the  purpose 
of  propelling  the  said  steam-boat  in  and  along  the  said  river^,  and 
was  then  and  there  heated  by  means  of  a  fire  then  and  there  also 
forming  part  of  the  said  steam-engine  in  the  said  steam-boat,  burst 
and  exploded,  and  became  dirupt  and  broken,  whereby,  and  by 
means  whereof,  a  large  quantity,  to  wit  ten  gallons,  of  the  boiling 
and  scalding  water  and  steam  then  and  there  being  within  the 
cavity  of  the  said  boiler,  and  a  large  quantity,  to  wit  half  a  bushel, 
of  hot  and  burning  cinders  and  coals  forming  part  of  the  said  fire, 
the  said  boiling  and  scalding  water  and  steam  and  the  said  cinders 
and  coals  being  then  and  there  used  and  employed  *in  the  working  [  *i2i  ] 
of  the  said  steam-engine,  accidentally,  casually,  and  by  misfortune, 
were  cast,  thrown,  and  came,  from  and  out  of  the  said  boiler  and 
steam-engine,  with  great  force  and  violence,  to,  upon,  and  against 
the  face,  head,'*  &c.,  "of  him  the  said  Andrew  Brown;  whereby  he, 
the  said  Andrew  Brown,  then  and  there  received,  in  and  upon  his 
said  face,"  &c.,  ''  one  mortal  shock  and  concussion,  and  divers 
mortal  scalds  and  burns,  and  thereby  became  mortally  shaken, 
scalded,  and  burnt ;  of  which  said  mortal  shock  and  concussion, 
and  of  which  said  mortal  scalds  and  burns,  he,  the  said  Andrew 
Brown,  at  the  parish  aforesaid,  in  the  county  aforesaid,  instantly 
B.B. — ^VOL.  Ln.  19 
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Reo.  died.  And  so  the  jurors  "  &q.,  ''  do  say  that  he,  the  said  Andrew 
Bbownlow.  Brown,  in  manner  and  by  the  means  aforesaid,  accidentally, 
casually,  and  by  misfortune,  came  to  his  death,  and  not  otherwise, 
and  that  the  said  boiler  and  steam-engine  were  the  cause  of  the 
death  of  the  said  Andrew  Brown,  and  were  moving  thereto,  and  are 
of  the  value  of  1,500Z.,  and  are  the  property  and  in  the  possession 
of  William  Batchelor  Brownlow,  and  "  &c.  (twelve  others  named). 
**  In  witness  whereof,  as  well  the  said  coroner  as  the  foreman 
and  the  rest  of  the  said  jurors,  have  to  this  inquisition  set  their 
hands  and  seals,  on  the  day  and  year,  and  at  the  place,  first  above 
written. 

"  William  Baker,  coroner,     (l.  s.)  " 

Then  followed  the  signatures  and  seals  of  all  the  jurors  with  the 
Christian  and  surnames  at  full  length,  except  in  the  case  of 
M'Donald  and  Lovell,  who  signed  as  follows: 

"  P.  McDonald."     (l.  s.) 

**  John  Thob.  Lovbll."    (l.  s.) 

[After  argument,  the  Court  took  time  for  consideration.] 

[  126  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
[  127  ]  *     *    We  are  satisfied  that  there  are  two  defects  in  the  finding, 

which,  though  technical  in  their  nature,  must  be  held  fatal  according 
to  the  known  rules  of  pleading. 

First,  There  is  no  time  stated  for  the  explosion  of  the  boiler. 
"  On  the  14th  day  of  June,"  4;c.,  the  deceased  "  being  on  board 
the  steamer,  the  boiler  exploded,"  &c.  Here  is  no  averment  of 
any  day  when  that  fact  occurred ;  and  we  are  bound  by  the  authority 
of  Cotton's  case  (i)  to  hold  that  this  form  of  averment  refers  the  day 
to  the  circumstance  of  the  deceased  being  on  board,  and  does  not 
apply  to  the  fact  of  the  explosion. 

Secondly,  "  Of  which  said  mortal  shock,"  &c.,  A.  B.,  at  the  place 
aforesaid,  " instantly  died."  It  is  contended  that  "instantly"  is 
equivalent  to  "then,"  which  word  was  employed  immediately  before 
in  connexion  with  the  shock  described ;  and  that  word  is  admitted 
to  be  sufficient.  We  think  it  not  equivalent.  "Then,"  "adtunc," 
means  the  very  time  at  which  the  other  event  happened  ;  it  there- 
fore involves  the  same  day ;  and  such  is  the  known  sense  of  the 
term  in  pleading.  But  of  "  instantly  "  the  more  natural  and  usual 
sense  is,  instantly  "  after  "  ;  we  do  not  know  what  the  pleader  may 

(1)  Cro.  Elia.  738. 


VOL.  Lii.]       1889.     Q.  B.     11  AD.  &  EL.  127—128..  291 

mean  by  that  allegation ;  possibly  five  minutes,  or  an  hour,  some  Keg. 

time  on  the  succeeding  day  or  even  a  longer  time.     By  the  course  brownlow. 

*of  precedents  such  words  as  instanter  and  incontinenter  do  not  [  'ris  ] 

dispense  with  a  direct  allegation  of  time  :  we  repeatedly  find  them 

associated  with  it.     *     *     * 

Rule  absolute. 


GRIFFIT8  V.   PAYNE.  i839. 

Nov,  19. 
(11  Adol.  &  Ellis,  131—133 ;  S.  C.  3  P.  &  D.  107 ;  9  L.  J.  (N.  S.)  Q.  B.  34.)  

Assampsit  by  indorsee  against  acceptor  of  a  bill;  plea,  non  accepit ;  ^  -' 
defence,  tbat  the  alleged  acceptance  was  a  forgery.  Defendant  offered 
evidence  tbat  a  collection  of  bills,  having  on  them  forgeries  of  his  signa- 
ture, had  been  in  plaintiff*s  possession,  and  that  some  of  those  bills  had  been 
circulated  by  him :  Held  inadmissible,  unless  distinct  proof  were  given 
that  the  bill  on  which  the  action  was  brought  had  formed  part  of  the 
collection. 

Assumpsit,  on  several  bills  of  exchange,  by  indorsee  against 
acceptor.  Pleas,  as  to  each  bill,  that  defendant  did  not  accept; 
and  issues  thereon. 

On  the  trial,  before  Tindal,  Gh.  J.,  at  the  last  Surrey  Assizes, 
the  bills  were  produced.  They  were  all  drawn  by  a  person  named 
Skull,  in  1837,  on  the  17th  May,  17th  July,  20th  September,  22nd 
November,  27th  November,  respectively;  payable,  the  fourth  at 
three  *months,  the  other  four  at  two  months,  after  date ;  the  first  { *\^2] 
and  last  for  402.,  the  other  three  for  502.  The  defendant's  name 
appeared  on  each  as  acceptor;  and  evidence  was  given,  by  the 
plaintiff  to  prove  the  handwriting,  and  by  the  defendant  to  prove 
that  the  signatures  were  forged.  For  the  defendant,  also,  Skull's 
wife  was  called,  who  deposed  that  Skull  had  suddenly  left  his 
house  on  27th  April,  1837;  two  days  after  which  the  plaintiff's 
brother,  Thomas  Griffits,  called  at  Skull's  house,  asked  Skull's 
wife  for  her  husband's  books,  bills,  and  cash  box,  and  took  away 
the  cash  box,  all  the  bills  he  could  find,  and  other  papers  besides. 
It  was  then  proposed  to  prove  that,  among  the  bills  so  taken,  either 
loose  or  in  the  cash  box,  were  several  bills  on  which  the  defen- 
dant's signature  appeared,  which  signature  was  forged ;  and  that 
the  plaintiff  had  been  circulating  such  forged  bills  since;  and  it 
was  contended,  on  the  part  of  the  defendant,  that  the  jury  would 
be  at  liberty  to  infer,  if  they  thought  fit,  that  the  bills  on  which 
the  action  was  brought  formed  part  of  the  bills  so  taken  from 
Skull's  house.     This  evidence  was  objected  to  on  behalf  of  the 

19—2 


292  1839.     Q.  B.     11  AD.  A  EL.  182—188.  [r.b. 


Geiffits     plaintiff;  and  the  Lord  Chief  Justice  rejected  it.     Verdict  for  the 
Payne.       plaintiff.     In  this  Term  (i), 

Petersdorff  moved  for  a  new  trial,  on  account  of  the  rejection 
of  this  evidence : 

It  is  not  easy  to  state  any  general  principle  determining  what 
facts  are  to  be  excluded,  as  merely  collateral.  But  here  the  jury 
might  have  inferred  that  the  dealing  with  all  the  bills,  including 
those  on  which  the  action  was  brought,  was  a  single  transaction. 

[  *133  ]  (Lord  Denman,  Ch.  J. :  Could  you  give  such  *evidence  on  an 

indictment  for  forgery?) 

That  test  was  suggested  at  Nisi  Prius  by  Tindal,  Gh.  J.;  but  it 
seems  too  strict.  Yet,  even  on  such  an  indictment,  guilty  know- 
ledge in  the  particular  instance  may  be  proved  by  other  transactions : 
Rex  V.  Wylie  (2) ;  and,  generally,  in  criminal  cases  evidence  may 
be  given  of  a  criminal  act,  distinct  from  that  which  is  the  subject 
of  the  indictment,  if  the  whole  form  one  transaction :  Rex  v.  EUu  (3)- 
Gibson  v.  Hunter  (4)  is  an  authority  for  the  admission  of  this 
evidence;  and  the  case  seems  to  fall  within  the  principle  of 
Barber  v.  Gingell  (5).  The  learned  Judge  would  have  admitted 
this  evidence  if  there  had  been  distinct  proof  that  the  bills  on 
which  the  action  was  brought  were  among  those  taken :  if  so,  the 
evidence  was  admissible  as  one  step  in  establishing  that  material  fact. 

(Patteson,  J.:  There  are  two  Nisi  Prius  cases  against  you: 
Viney  v.  Barrs  (6)  and  Balcetti  v.  Serani  (7).) 

In  both  those  cases  the  plaintiff  was  a  bond  fide  party :  here  the 
evidence  proposed  was  that  the  plaintiff  had  dealt  with  the  other 
forged  instruments,  and  his  bona  fides  was  impeached. 

Cur,  adv.  vulL 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  think  the  Lord  Chief  Justice  did  right  in  excluding  the 
evidence  offered,  as  it  clearly  would  have  been  inadmissible  on  an 
indictment  for  forgery,  and  therefore  was  so  on  this  issue. 

Rule  refused. 

(1)  Friday,  November  8th.     Before  (4)  2  H.  Bl.  288. 
Lord    Denman,     Ch.    J.,     Patteson,  (6)  3  Esp.  60. 
WUliams,  and  Coleridge,  JJ.  (6)  1  Esp.  293. 

(2)  1  Bos.  &  P.  (N.  R.)  92.  (7)  1  Peake,  192. 

(3)  6  B.  &  C.  145. 
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EEG.    V,    HOW    AND    OtHEBS.  1840. 

(11  Adol.  &  Ellis,  159—163 ;  S.  C.  4  P.  &  D.  320.)  Nov^, 

Under  stat.  13  Geo.  II.  c.  18,  s.  5(1),  notice  to  justices  of  an  application  [  ^^^  J 
for  a  certiorari  to  bring  up  their  order,  should  state  that  the  notice  is  given 
by  the  party  suing  forth  the  certiorari,  and  should  specify  the  party.  And 
upon  such  application,  the  party  suing  forth  the  writ  should  be  identified 
on  affidavit  with  the  prosecutor  named  in  the  notice;  and  the  justices 
therein  named  with  those  on  whom  notice  has  been  served. 

It  is  not  enough  that  the  party  giving  the  notice  is  the  only  person 
making  affidavit  in  support  of  the  rule  on  the  merits ;  or  that,  from  such 
affidavit,  it  appears  that  an  order  was  made  by  justices  of  the  same  name 
as  those  to  whom  the  notice  is  given,  and  was  of  the  same  date  and  to  the 
same  effect  as  that  described  in  the  notice  and  the  rule  niai.  So  held,  on 
cause  shown  against  such  rule. 

The  objection  to  the  notice  is  not  cured  by  the  rule  nisi  being  enlarged 
by  consent. 

Sir  W.  W.  Follett  had  obtained  a  rule,  in  last  Trinity  Term, 
calling  upon  William  Wybergh  How  and  Thomas  Girdler  Gwyn, 
Esquires,  two  justices  for  the  borough  of  Shrewsbury,  and  upon 
Henry  Diggory  Warter,  Esquire,  and  the  Reverend  Charles 
Leicester,  two  justices  for  the  county  of  Salop,  to  show  cause  why 
a  certiorari  should  not  issue  to  remove  into  this  Court  a  certain 
order  or  warrant  of  appointment,  under  their  hands  and  seals, 
bearing  date  on  or  about  the  7th  day  of  April  last,  whereby  Samuel 
Probert  and  three  others  (named  in  the  rule)  were  appointed  to  be 
overseers  of  the  poor  of  the  parish  of  St.  Julian,  in  the  said  borough 
and  county. 

An  affidavit  was  made  that  notice  of  this  application  had  been       [  160  ] 
served  upon  four  justices  (naming  them,  as  in  the  rule).     The 
notice,  deposed  to  by  an  attorney,  was  as  follows : 

"  To  William  Wybergh  How,  Esq."  &c.  (naming  the  four,  with 
their  offices,  as  in  the  rule). 

"  Take  notice,  that  an  application  will  be  made  to  her  Majesty's 
Court  of  Queen's  Bench,  at  Westminster,  on  Wednesday,  the  27th 
day  of  May  instant,  that  a  writ  of  certiorari  may  issue  to  remove 
into  the  said  Court  all  and  singular  orders  or  warrants  of  appoint- 
ment of  Samuel  Probert  "  &c.  (naming  the  parties,  as  in  the  rule), 
'*  being  householders  in  that  part  of  the  parish  of  St.  Julian  which 
is  within  the  said  borough,  to  be  overseers  of  the  poor  of  the  parish 
of  St.  Julian.     Witness  my  hand,  this  7th  day  of  May,  1840." 

**  Edward  Leake, 

**  Assistant  Overseer." 

(I)  Repealed  by  S.  L.  li.  Act,  1888,  Office  Rules,  1886,  Rule  33.  And  m^ 
bat  substantially  replaced  by  Crown      Appendixtothoserules,  No.  14.-— R.  C. 
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Rbo.  The  only  other  affidavit  in  support  of  the  rule  was  made  by 

How.  Leake,  who  stated  that  he  was  the  assistant  overseer,  and  that  an 
appointment  was  signed  "by  William  Wybergh  How,  Esq.,  and 
Thomas  Girdler  Gwyn,  Esq.,  two  of  her  Majesty's  justices  of  the 
peace  for  the  borough  of  Shrewsbury,  and  by  Henry  Diggory 
Warter,  Esq.,  and  the  Reverend  Charles  Leicester,  clerk,  two  of 
her  Majesty's  justices  of  the  peace  for  the  said  county; "  and  he 
set  out,  in  <ihis  affidavit,  the  said  appointment,  which  purported  to 
be  made  by  justices  so  named,  and  to  appoint  Samuel  Probert,  and 
other  three  parties,  named  as  in  the  rule,  overseers  of  the  parish  of 
St.  Julian,  and  to  be  dated  7th  April,  1840. 

The  present  rule  was,  in  Trinity  Term,  enlarged  by  consent,  to 
this  Term. 

[  161  ]  Sir    J.   Campbelly   Attorney-General,   and    W.    Yardley    now 

showed  cause : 

The  notice  is  insufficient  under  stat.  13  Geo.  H.  c.  18,  s.  5  (i). 
The  object  of  that  enactment  was  to  enable  the  justices,  if  they 
should  think  fit,  to  show  cause  in  the  first  instance :  this  notice 
would  not  enable  them  to  do  so.  It  does  not  state  who  is  to  make 
the  application,  nor  the  day  when,  or  place  where,  the  order  was 
made,  nor  by  whom  it  was  made.  Some  of  these  particulars  may 
be  collected  from  the  rule  nisi ;  but  that  does  not  aid  the  defect  in 
the  notice,  because  it  cannot  enable  the  justices  to  show  cause 
in  the  first  instance.  There  is  nothing  to  show  that  the  notice 
is  given  by  "the  party  or  parties  suing  forth"  the  ceHioraH. 
Regina  v.  Hedges  (2)  shows  that  such  a  defect  is  fatal  under  the 
Eule  of  Court,  Mich.,  3  Vict.  (3);  and  Rexy.  The  Justices  of  Lanca- 
shire (4)  decides  the  point  expressly  on  stat.  18  Geo.  III.  c.  18,  s.  5. 
In  Rex  V.  The  Justices  of  Cambridgeshire  {5),  under  the  same  section, 

(1)  Which  enacts  that  **no  wiit  of  judgment,  order  or  other  proceedings 

certiorari  shall  be  granted,  issued  forth  shall  be  so  had  or  made,  to  the  end 

or  allowed,  to  remove  any  conviction,  that  such  justice  or  justices,  or  the 

judgment,  order  or  other  proceedings  parties  therein  concerned,  may  show 

had  or  made  by  or  before  any  justice  cause,  if  he  or  they  shall  so  think  fit, 

or  justices  of  the  peace  of  any  county,  against  the  issuing  or  granting  such 

city,  borough,  town  corporate  or  liberty,  certi  ororf . " 

or  the  respective  General  or  Quarter  (2)  Page  296,  post.     The  case  was 

Sessions  thereof,"  '*  unless  it  be  duly  decided    immediately  before    Beg.  v. 

proved  upon  oath,  that  the  said  party  How^  on  the  same  day. 
or  parties  suing  forth  the  same,  hath  (3)  See   now   Crown    OfEoe   Bules, 

or  have  given  six  days'  notice  thereof  1886,  Rule  54. — R,  C. 
in  writing  to  the  justice  or  justices,  or  (4)  4  B.  &  Aid.  289. 

to  two  of  them,  (if  so  many  there  be)  (5)  37  E.  E.  579  (3  B.  &  Ad,  887). 

bv  and  before  whom  such  conviction. 
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a  notice,  purporting  to  be  signed  by  one  churchwarden  only,  of  a  Reo. 
motion  for  a  certiorari  to  be  made  ''on  behalf  of  the  churchwardens  how. 
and  overseers  of  the  poor  of  the  said  parish  "  was  held  bad. 

Sir  W.  W.  Follett  and  Whateley,  contra :  f  162  ] 

In  Rex  V.  The  Justices  of  Lancashire  (i)  the  signature  was  by  the 
attorneys  only;  the  party  on  whose  behalf  the  application  was 
made  was  not  mentioned  at  all.  Here  the  assistant  overseer  signs 
the  notice ;  and  he  is  the  only  party  making  affidavit  in  support  of 
the  rule  on  its  merits :  there  is,  therefore,  no  doubt  that  he  is  the 
person  applying.  The  Act  does  not  require  that  the  notice  should 
state  who  applies  (as  the  rule  of  Mich.  8  Vict,  does),  but  only  that 
it  shall  be  proved  that  the  party  suing  out  the  certiorari  has  given 
notice. 

(CoLBRiDOE,  J. :  In  Rex  v.  The  Justices  of  Lancashire  (i)  the  Court 
thought  that  the  notice  should  point  out  the  party  applying  for  the 
writ,  because  the  justices  might  show  cause  in  the  first  instance  on 
the  ground  of  such  party  having  no  right  to  apply.) 

In  Rex  V.  The  Justices  of  Cambridgeshire  (2)  the  Court  seems  to  have 
considered  that  the  application  must  necessarily  be  deemed  to  have 
been  given  on  behalf  of  the  party  only  who  signs  the  notice.  That 
the  order  here  was  signed  by  the  justices,  and  the  date  and  whole 
tenor  of  the  order  appear  from  the  affidavit  of  the  overseer  ;  it  is 
not  necessary  that  these  should  appear  in  the  affidavit  of  service. 

(Lord  Denman,  Ch.  J. :  The  justices  making  the  order  mentioned 
in  Leake's  affidavit  are  not  identified  with  those  to  whom  the  notice 
is  addressed,  nor  is  the  order  identified,  except  by  the  coincidence 
of  names.) 

That  is  sufficient :  the  Court  will  infer  the  identity  as  a  jury 
would.  This  notice  effectually  answers  the  end  which  the  statute 
had  in  view.  Further,  the  objection  to  the  notice  comes  too  late 
after  the  parties  have  consented  to  enlarge  the  rule. 

Lord  Denman,  Ch.  J. :  [  16S  ] 

The  statute  requires  that  it  shall  be  duly  proved  on  oath  that  the 
party  suing  forth  the  certioran  has  given  the  notice.     I  cannot 

(1)  4  B.  &  Aid.  289.     See  Eex  v.  (2)  37  R.  R.  579  (3  B.  &  Ad.  887). 

Abergeie,  44  R.  R.  586  (5  Ad.  &  £1.  795). 
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Beg.  collect  that  the  overseer  who  has  signed  this  notice  is  a  party  who 
How.  is  to  sue  forth  the  certiorari.  Nor  do  I  find  that  the  justices  upon 
whom  the  notice  is  served  are  the  justices  who  made  the  order.  It 
is  no  answer  that  the  end  which  the  statute  had  in  view  will  be 
attained  :  the  objection  made  is,  that  the  enactment  of  the  statute 
is  not  complied  with.  I  disclaim  looking  to  any  thing  but  what 
the  statute  requires.  I  think  it  is  too  much  to  contend  that  the 
enlargement  of  the  rule  cures  the  objection ;  such  a  point  was,  I 
believe,  never  made  before. 

LiTTLBDALE,  WiLLiAMS,  and  GoLERiDGB,  JJ.  concurrod. 

Rule  dischurged. 


[The  following  case  is  referred  to  in  the  argument  of  the  last 
case.] 
1840.  REG.  V.  HEDGES. 

^^^'        (11  Adol.  &  EUis,  163—165 ;    S.  C.  1  W.  P.  C.  63;    5  Jur.  290 ;   9  Dowl.  P.  C. 
[  163  ]  493.) 

Under  R.  Mich.  3  Vict.  (1),  the  affidavit  in  support  of  a  motion  for  a  quo 
warranto  information  must  state  at  whose  instance  the  application  is  made. 
It  is  not  enough  for  a  party  to  depose  that,  if  the  Court  grant  the  information, 
it  is  his  intention  to  become  really  and  b<rnd  fide  the  relator. 


Sir  J.  Campbell,  Attorney- General,  in  Easter  Term,  1840, 
obtained  a  rule  nisi  for  a  quo  warranto  information  against  the 
defendant  for  exercising  the  office  of  town  councillor  of  the  borough 
of  Wallingford. 

The  rule  was  obtained   upon   the  affidavit,  among  others,  of 

[  '164  ]      Thomas   Holmes,  who  deposed  that  he   was  a  *burgess  of  the 

borough,  and  that,  in  case  the  Court  should  order  the  information 

to  be  exhibited,  it  was  his  intention  to  be  and  to  become  really  and 

bond  fide  the  relator  therein. 

Sir  W.  W.  FoUett  (with  whom  was  W.  J.  Alexander)  objected 
that  the  affidavit  did  not  satisfy  the  requisitions  of  Beg.^Gen. 
Mich.  3  Vict.,  inasmuch  as  it  did  not  state  that  the  motion  was  made 
at  Holmes's  instance. 

Sir  J.  Campbell,  Attorney-General,  and  Talfourd,  Serjt.,  contra  : 

The  object  of  the  rule  was  that  it  might  be  known  who  was  the 
relator.      That  is  satisfied  here  ;  and  it  is  unnecessary  to  show,  in 

(1)  Substantially  identical  with  Eule  54  of  the  Crown  Office  Rules,  1886. — 
B.  0. 
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addition,  that  the  application  is  made  at  the  instance  of  the  party 
who  is  to  be  the  relator.  And  the  application  itself,  coupled  with 
the  affidavit  of  intention,  shows  at  whose  instance  the  motion  is 
made.  The  consequences  as  to  costs,  which  the  Court  intended  to 
secure,  are  secured  here. 
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Rko. 

r. 

Hedges. 


Lord  Denman,  Gh.  J. : 

The  objection  must  prevail.  Every  party  who  makes  an  affidavit 
in  support  of  the  quo  warranto  might  be  said  to  be  liable  to  costs : 
bat  we  intended,  by  the  rule,  to  get  rid  of  the  questions  which 
arose  in  these  cases;  and  we  therefore  required  an  affidavit  to 
show,  not  merely  who  the  relator  is,  but  at  whose  instance  the 
application  is  made.  We  ought  not  to  have  granted  this  rule 
without  such  an  affidavit. 


LlTTLEDALB,  J.  : 

Suppose  this  rule  were  to  be  made  absolute,  and  the  deponent 
were  to  change  his  intention  and  refuse  to  proceed,  how  could  he 
be  the  relator  ? 


[165] 


Williams  and  Colbridgb,  JJ.  concurred. 


Rule  discharged. 


REG.  V,  The  INHABITANTS  of  ST.  LAWRENCE, 

LUDLOW. 

(11  Adol.  &  Ellis,  170—174;  S.  C.  3  P.  &  D.  155;  4  Jur.  245.) 

The  recorder  of  a  borough,  which  has  a  grant  of  separate  Quarter 
Sessions  under  stat.  5  &  6  Will.  IV.  c.  76  (1),  has  jurisdiction  to  try  an  appeal 
against  an  order  of  the  borough  justices  to  pay  the  expense  of  removing  a 
pauper  lunatic  to  an  asylum,  under  stat.  9  Geo.  IV.  c.  40,  s.  ;58  (1). 

On  appeal  against  an  order  of  two  justices  of  the  borough  of 
Ludlow  (under  stat.  9  Geo.  IV.  c.  40,  s.  88),  requiring  the  overseers 
of  the  parish  of  St.  Owen,  in  the  city  of  Hereford,  to  pay  to  the 
overseers  of  the  parish  of  St.  Lawrence,  Ludlow,  the  expense  of 
conveying  to  an  asylum  a  pauper  lunatic,  chargeable  to  the  latter 
and  settled  in  the  former  parish,  the  order  was  quashed,  subject  to 
the  opinion  of  this  Court  on  the  question  whether  the  Court  of 
Quarter  Sessions  for  the  borough  of  Ludlow  had  jurisdiction  to 
hear  the  appeal. 

(1)  These  Acts  have  been  repealed :  but  see  note,  p.  298,  infra, — E.  C. 


1839. 
November. 

[i-oj 
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[b.b. 


Kbo. 
t». 
The  Inhabi- 
tants OF 
St.  Law- 
rence. 
Ludlow. 


[  'in  ] 


By  letters  patent,  dated  3rd  June,  6  Will.  lY.,  made  on  petition 
of  the  council  of  the  said  borough  (under  5  &  6  Will.  lY. 
c.  76,  8.  108),  the  King  granted  to  the  borough  '*  that  a  separate 
Court  of  Quarter  Sessions  of  the  peace  shall  henceforward  continue 
to  be  holden  in  and  for  the  said  borough,  according  to  the  pro- 
visions of  the  said  Act,"  and  thereby  assigned  the  recorder  for  the 
time  being  to  be  the  King's  justice  to  inquire  the  truth,  by  the 
oath  of  good  and  lawful  men  of  the  borough,  of  all  felonies, 
misdemeanours,  crimes,  and  ^offences  within  the  borough, 
of  which  justices  of  the  peace  may  lawfully  inquire,  &c.,  (in 
the  usual  form  of  a  commission  of  the  peace,  but  without 
particularising  the  offences;)  and  "to  hear  and  determine  all 
and  singular  the  felonies,  misdemeanours  and  offences  aforesaid, 
and  all  and  singular  other  the  premises  according  to  the  laws  and 
statutes  of  England,  as  in  the  like  case  it  has  been  accustomed 
or  ought  to  be  done  before  and  by  our  Courts  of  Quarter  Session 
in  England." 


[After  argument,  the  Court  took  time  for  consideration.] 


[  174  ]       Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  here  is,  whether  the  recorder  of  Ludlow  had  power 
to  try  an  appeal  against  an  order  made  by  two  justices  of  the  borough 
under  the  statute  9  Geo.  lY.  c.  40,  s.  38.  The  appeal  is  given  by 
the  forty-sixth  section  of  that  Act,  and  is  to  the  Quarter  Sessions  to 
be  holden  in  the  county  where  the  matter  of  appeal  shall  have 
arisen.  The  sixty-first  section  of  the  Act  provides  that  the  word 
**  county  "  shall  be  deemed  to  include  any  town  corporate.  Now 
the  matter  of  appeal  here  was  the  order  made  by  two  justices  in 
the  borough  of  Ludlow ;  therefore,  reading  the  word  "  county  "  as 
"  town  corporate,"  it  seems  that  the  appeal  is  given  to  the  borough 
Sessions.  But,  whether  this  would  or  would  not  have  been  the  case 
if  the  old  corporation  had  continued,  we  have  no  doubt  that  it  is  so 
as  the  law  now  stands. 

The  powers  of  the  recorder  as  a  Court  of  Quarter  Sessions  are 
enacted  by  the  105th  section  of  stat.  5  &  6  Will.  lY.  c.  76  (i),  and 
give  him  cognizance  of  all  "  matters  whatsoever  cognizable  by  any 
Court  of  Quarter  Sessions  of  the  peace  for  counties  in  England  ;  " 
among  which  unquestionably  the  present  matter  is  one.    The  recent 


(1)  These  powers  are  substantially 
identical  with  those  under  the  Muni- 


cipal Corporations  Act,  1882  (45  &  46 
Vict.  c.  oO),  8.  165  (3).— R  C. 


vol,*  MI.] 


1889.    Q.  B.    11  AD.  &  EL.  174. 


299 


grant  of  bis  late  Majesty  cannot  make  any  difference,  for  it  does 

not  limit  or  confine  the  operation  of  the  statute  5  &  6  Will.  IV. 

c.  76  (1) ;  indeed  all  the  words  in  that  grant  relating  to  the  duties 

of  the  recorder  seem  to  be  mere  sarplnsage.     The  order  of  Sessions 

mnst  be  confirmed. 

Order  of  Sessions  confirmed. 


Reg. 
f. 
Thk  Inhabi- 
tants OP 
St.  Law- 
rence, 
Ludlow. 


JONES  e;.  WILLIAMS  (2). 

(11  AdoL  &  Ellis,  175—178 ;  S.  C.  4  P.  &  D.  217.) 

Under  an  agreement  of  reference  a  sum  was  awarded  to  be  paid  by 
plaintiff  to  defendant ;  and  afterwards  the  agreement  was  made  a  rule  of 
Court: 

Held,  that  the  defendant  could  not,  by  virtue  of  the  rule  of  Court,  issue 
execution  for  the  sum  imder  the  Judgments  Act,  1838,  s.  18  (3),  that 
section  applying  only  where  the  money  payable  by  the  rule  is  expressed  in 
the  rule  itself. 

Busby  obtained  a  rule  in  last  Easter  Term,  calling  upon  the 
defendant  to  show  cause  why  the  writ  of  fieri  facias  issued  in  this 
action  should  not  be  set  aside  for  irregularity,  with  costs. 

It  appeared  that,  after  notice  of  trial  had  been  given,  the  cause, 
and  all  matters  in  dispute  therein,  were,  by  articles  of  agreement, 
referred  to  a  barrister.  The  arbitrator  awarded  that  a  verdict 
should  be  entered  for  the  defendant;  and,  further,  that  692. 8^.  l\d. 
were  due  from  plaintiff  to  defendant,  which  he  directed  to  be  paid 
by  plaintiff  to  defendant,  with  the  costs,  which  had  been  ordered 
to  abide  the  event  of  the  award.  No  judgment  was  entered  up; 
bnt»  after  the  award  was  made,  the  agreement  of  reference  was 
made  a  rule  of  Court  of  8th  March,  1839 :  the  costs  were  taxed 
afterwards:  and  then  the  ^. /a.  issued  for  the  69Z.  8«.  ll^^.  and 
costs,  amounting,  in  all,  to  808L  8«.  11(2.,  which  the  fi.  fa.  and 
warrant  recited  to  have  been  ordered  by  the  rule  of  8th  March, 
1839,  to  be  paid  by  the  plaintiff  to  the  defendant. 

In  Trinity  Term  last  (4)  R.  V.  Richards  and  Wightman  showed 
cause  against  the  rule,  and  Busby  was  heard  in  support  of  it. 

Cur.  adv.  vult. 


1839. 
November 

[  175 


(1)  See  note  on  last  page. 

(2)  See  the  sequel  to  this  case  in  the 
Court  of  Exchequer  (1841),  8  M.  &  W. 
349.— B.  C. 

(3)  See  now,  also,  the  Arbitration 


Act,  1889  (52  &  53  Vict.  c.  49),  s.  12. 
— B.  C. 

(4)  June  12th,  1839.  Before  Lord 
Denman,  Ch.  J.,  Littledale,  Patteson, 
and  Williams,  JJ. 


800  1839.    Q.  B.     11  AD.  &  EL.  176—177.  [r.r. 

Jones        Lord  Dbnman,  Cb.  J.,  in  this  vacation  (November  30tb),  delivered 
Williams.  ^^^  judgment  of  tbe  Court  : 

[  170  ]  ff  jjQ  question  depends  on  tbe  construction  of  the  stat.  1  &  2  Vict, 

c.  110,  8.  18,  by  which  all  decrees  of  courts  of  equity,  and  all  rules 
of  courts  of  common  law  (amongst*  other  orders),  "whereby  any 
sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom  any  such  monies, 
or  costs,  charges,  or  expenses,  shall  be  payable,  shall  be  deemed 
judgment  creditors ; "  and  then,  after  alluding  to  proceedings  in 
other  Courts,  it  says,  that  ''all  remedies  hereby  given  to  judgment 
creditors  are  in  like  manner  given  to  persons  to  whom  any  monies, 
or  costs,  charges,  or  expenses,  are  by  such  orders  or  rules 
respectively  directed  to  be  paid." 

The  rule,  on  which  it  is  contended  execution  may  be  issued, 
embodies  the  submission  to  arbitration,  whatever  it  may  be :  and 
it  may  be  such,  as  that  nothing  can  be  taken  into  consideration 
but  the  claim  of  a  debt  from  one  party  to  the  other ;  or  it  may  be 
a  question  of  mutual  accounts ;  or  it  may  be  of  money  payable  in 
connection  with  other  matters,  or  out  of  which  money,  not  originally 
contemplated,  may  nevertheless  become  payable ;  or  it  may  be  of 
matters  in  respect  of  which  no  monies  can  ever  become  payable ; 
or  it  may  be  of  all  matters  in  difference,  under  which  money  may 
or  may  not  be  payable. 

In  no  one  instance  of  submission  to  arbitration  is  any  money 
whatever  to  be  payable  by  the  rule ;  and  then  the  question  is 
whether,  if  money  be  awarded  to  be  paid,  it  becomes  payable  by 
the  rule,  by  reference  to  it,  by  the  consent  of  the  parties  that  an 
[  *177  ]  award  may  *be  made,  and,  as  it  were,  embodying  an  award  made 
by  consent  into  the  rule  by  relation,  as  if  the  award  itself  was  part 
of  the  rule ;  and  whether  this  goes  to  make  it  payable  by  the  rule 
within  the  meaning  of  the  Act. 

It  is  undoubtedly  money  payable  by  something  arising  out  of, 
and  connected  with,  the  rule ;  but,  then,  can  the  award  be  engrafted 
on  the  rule  so  as  to  make  the  money  payable  by  the  rule  ?  The 
difficulty  that  presents  itself  is,  that  there  is  no  definite  sum  of 
money  expressed  to  be  payable  by  the  rule  itself. 

These  rules  are  to  have  the  effect  of  judgments,  which  are  to 
charge  the  land ;  and  therefore  the  sum  to  be  so  charged  ought  to 
be  distinctly  stated  in  the  document  which  thus  charges  the  land, 
so  that  purchasers  or  creditors  may  know  what  it  is.     Judgments 
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are  to  bind  the  land  from  the  time  directed  by  law.  But,  when 
rules  like  this  are  made,  they  also  ought  to  bind  the  land  at  the 
time  they  are  entered  ;  but,  at  that  time,  there  is  nothing  to  inform 
any  body  of  the  charge :  the  amount  may  not  be  ascertained  for  a 
year  afterwards. 

It  may  be  said  that,  when  the  award  is  made,  it  may  be  binding 
from  that  time.  But  then  there  is  no  process,  or  any  known  mode 
of  proceeding,  at  present  at  least,  for  making  the  award  a  matter 
of  record ;  and,  if  so,  then  a  rule  of  this  sort  could  have  no  effect 
till  that  was  done ;  and  any  execution  issued  before  that  would  be 
premature. 

Then,  again,  there  are  great  difficulties  attending  it,  supposing 
the  award  could  be  put  upon  any  rule,  so  as  to  make  it  matter  of 
record.  There  may  be  not  merely  sums  payable  by  one  party 
alone  to  the  other,  but  there  *may  be  cross  payments,  arising  out 
of  their  mutual  claims ;  these  would  have  to  be  balanced.  There 
may  be  payments  dependent  upon  other  things  directed  by  the 
award.  There  may  be  other  difficulties,  not  occurring  at  the 
moment. 

We,  therefore,  think  that  the  power  of  issuing  execution  on  a 
rule  must  be  confined  to  cases  where  the  money  payable  by  the 
rule  is  expressed  in  the  rule  itself ;  but  which  is  not  the  case  here. 

There  is  no  difficulty  in  giving  effect  to  the  Act  of  Parliament  as 
to  awards,  if  a  proper  case  is  made  out :  and  that  is,  by  calling  on 
the  delinquent  party  to  show  cause  why  he  should  not  pay  a  certain 
sum  of  money  pursuant  to  the  award.  If  that  rule  be  made 
absolute,  an  execution  may  issue  for  the  sum  distinctly  specified  in 
the  rule  80  to  be  obtained.  Rule. absolute. 


Jones 

V, 

Williams. 


[  MTS  J 


FERGUSON    V.    MAHON  (1). 

(11  Adol.  &  EUia,  179—185 ;  S.  C.  3  P.  &  D.  143 ;  9  L.  J.  (N.  8.)  Q.  B.  146.) 

In  an  action  of  debt  on  a  judgment  in  the  Court  of  C.  P.  in  Ireland,  the 
defendant,  though  he  cannot  contest  the  merits  of  the  action  or  the  propriety 
of  the  decision,  may  show  that  the  Court  had  not  properly  jurisdiction  as  to 
the  defendant  under  the  circumstances.  Therefore,  where  the  defendant 
pleaded  to  such  action  that  he  was  never  arrested  upon,  or  served  with,  nor 
at  any  time  had  notice  of,  any  process  of  the  Court  at  the  suit  of  plaintiff 
for  the  cause  of  action  on  which  the  judgment  was  obtained,  nor  ever 
appeared  in  the  action  :  Held,  that  the  plea  was  a  good  defence :  Held  also. 


(1)  Cited  by  Vaughan  Wiijjams, 
L.  J.,  in  Femhertan  v.  Hughes  [1899] 
1  Ch.  781,  797,  68  L.  J.  Ch.  281,  289, 


C.  A.,  a  case  in  which  the  principal 
authorities  on  the  point  are  discussed. 


1839. 

November, 
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Ferguson  on  special  demurrer,  that  a  replication,  alleging  that,  before  obtaining  the 

V.  judgment,  defendant  had  notice  of  a  writ  of  summons,  issuing  out  of  the 

Mahon.  gg^^  Court,  *  *  for  the  cause  of  action  on  which  the  judgment  was  so  obtained," 

was  bad. 

The  declaration  contained  counts,  1,  for  139/.,  stated  to  be  due  on  a  judg- 
ment; 2,  for  180/.  rent.  On  the  first  count  the  pleadings  led  to  an  issue  in 
law.  To  the  second,  the  defendant  pleaded  part  payment,  and,  issue  being 
joined  on  that  allegation,  a  jury  was  impannelled  to  try  it,  and  to  assess 
contingent  damages  on  the  issue  in  law.  On  the  second  issue  theie  appeared 
to  be  a  balance  of  106/.  due  to  the  plaintiff.  The  jury  found  a  general 
verdict  for  139/.  Afterwards  the  issue  in  law  was  decided  in  favour  of  the 
defendant. 

Held,  that  the  Judge  might  amend  the  verdict  by  his  notes,  and  direct 
it  to  be  entered  for  the  plaintiff,  on  the  second  count  only,  for  106/. 

Debt  on  a  jadgment  in  an  action  of  assumpsit  in  the  Court  of 
Common  Pleas  in  Ireland.  Plea,  that  though  the  said  judgment 
was  in  fact  obtained  by  plaintiff  against  defendant,  defendant  was 
not  at  any  time  arrested  upon  or  served  with  any  process  issuing 
out  of  the  said  Court  of  Common  Pleas  in  Ireland,  at  the  suit  of 
the  plaintiff,  for  the  cause  of  action  upon  which  the  said  judgment 
was  obtained  as  aforesaid,  nor  had  he  at  any  time  notice  of  any 
such  process,  nor  did  he,  defendant,  at  any  time  appear  in  the 
said  Court  to  answer  the  plaintiff  in  the  said  action  on  which  the 
judgment  was  so  obtained.    Verification. 

Beplication ;  that  before  obtaining  the  said  judgment,  defendant 
had  notice  of  certain  process,  to  wit,  of  a  writ  of  summons  issuing 
out  of  the  said  Court  of  Common  Pleas  in  Ireland,  for  the  cause  of 
action  upon  which  the  said  judgment  was  so  obtained.   Verification. 

Demurrer,  showing  for  causes  that  the  replication  neither  denied, 
nor  confessed  and  avoided,  any  fact  alleged  in  the  plea ;  that  it 
tendered  an  immaterial  issue,  and  that  it  did  not  show  that  notice 
[  *180  ]  of  process  was  sufficient  *in  Ireland  to  enable  plaintiff  to  have 
judgment,  nor  that  process  issued  at  the  suit  of  the  plaintiff  or 
against  the  defendant,  or  that  defendant  appeared,  or  had  any 
appearance  entered  for  him,  &c.    Joinder. 

The  demurrer  was  argued  at  the  sittings  in  banc  after  last 
Hilary  Term  (1). 

Hurlstone,  for  the  defendant,  was  stopped  by  the  Court. 

Buttf  contra  : 

The  plea  is  bad.  It  states  that  the  defendant  never  was  arrested 
or  served  with,  or  had  notice  of,  process ;  nor  had  he  appeared ; 

(1)  February    6th,    1839.      Before      and  Coleridge,  JJ. 
Lord   Denman,    Gh.    J.,    Littledale, 
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bat  it  does  not  show  that  there  are  no  other  modes  by  which  a     fkroubok 
party  may  be  brought  into  Court  in  Ireland.     The  judgment  may       mahon. 
have   been  by  default.      The  defendant  does  not  state  that  no 
appearance  had  ever  been  entered  for  him. 

(LiTTLEDALE,  J. :  That  would  have  been  an  appearance  by  him, 
if  entered  by  proper  authority.) 

The  cases  on  colonial  judgments,  which  will  be  relied  upon  by  the 
defendant,  are  not  in  point.  In  Buchanan  v.  Rucker  (i)  it  did  not 
appear  that  the  defendant  was,  or  had  ever  been,  within  the  juris- 
diction of  the  Court ;  and  the  proceedings  showed  that  defect  on 
the  face  of  them.  Here  the  judgment  is  unexceptionable  on  the 
face  of  it,  but  it  is  sought  to  impugn  it  by  showing  extrinsic  matter. 
If  voidable,  it  should  be  set  aside  or  reversed ;  but  an  alleged  defect 
of  process  cannot  make  it  a  mere  nullity.  As  to  the  replication,  it 
avers  that  the  defendant  had  notice  of  a  writ. 

(LriTLEDALB,  J. :  That  may  have  been  notice  half  an  hour  before 
judgment.) 

It  is  a  writ  for  the  cause  of  action  upon  which  the  judgment  was 
^obtained.  [  *i8i  ] 

(CoiiBBiDOE,  J. :  The  plaintiff  should  have  shown  notice  of  the 
^t  in  the  action  on  which  the  judgment  was  obtained.) 

Hurhtone,  in  reply : 

An  Irish  judgment  is  no  record  in  England :  Harris  v.  Saunders  (2). 
It  is,  therefore,  on  the  same  footing  as  a  colonial  judgment,  and 
Bachanan  v.  Rucker  (i)  is  in  point.  Where  the  judgment  in  a 
foreign  or  colonial  Court  is  founded  on  injustice,  it  is  not  even 
prima  facie  evidence  of  a  debt,  or  promise  to  satisfy  it.  Cavan  v. 
Stewart  (3)  is  also  in  point,  and  shows  that  the  defect  is  not  cured, 
even  by  a  recital  in  the  judgment  of  a  fact,  which,  if  true,  would 
have  given  the  Court  jurisdiction. 

(Lord  Denman,  Ch.  J. :  Becquet  v.  MacCarthy  (4)  shows  that  the 
grounds  of  a  foreign  judgment  are  not  examinable  here,  unless  the 
proceedings  were  plainly  contrary  to  natural  justice.) 

(1)9  B.  R   531   (9  East,   192;    1  (3)  1  Stark.  525. 

Campi  63).  (4)  36  B.  B.  803  (2  B.  &  Ad.  951). 

(2)  28  B.  B.  310  (4  B.  &  C.  411).  See  Wright  v.  Simpwn,  6  Ves.  714, 730. 
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Ferguson  The  defendant  does  not  profees  to  enter  on  the  merits,  as  in  that 
Mahon.  case,  and  in  Martin  v.  NicoUs  (i),  but  to  show  that  the  judgment  was 
obtained  by  a  fraud,  and  without  any  proper  step  taken  to  acquaint 
him  with  the  proceeding.  In  Guinness  v.  Carroll  (2)  the  defence  set 
up  to  the  action  on  an  Irish  judgment  was  insufiScient ;  but  the 
Court  seems  to  have  thought  that,  if  the  plea  had  shown  it  to  have 
been  unduly  obtained,  it  would  have  been  a  defence.  In  Douglas  v. 
Fairest  (3)  a  Scotch  judgment  obtained  in  the  absence  of  the  party 
was  held  valid ;  but  there  the  defendant  was  a  subject  of  the  country 
in  which  the  judgment  was  given,  and  the  debt  upon  which  it  was 
founded  was  contracted  there  while  he  resided  in  it. 

L 182  ]       Lord  Dekman,  Ch.  J. : 

We  think  the  replication  bad  ;  as  to  the  plea, 

Cur.  adv.  I'uU. 

Lord  Dekman,  Ch.  J.,  in  this  vacation  (November  27th),  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  of  debt  upon  a  judgment  in  the  Court  of 
Common  Pleas  in  Ireland.  The  defendant  pleads  that  he  was  never 
arrested,  nor  served,  nor  had  at  any  time  notice  of  any  process  at  the 
suit  of  plaintiff  for  the  cause  of  action  upon  which  the  judgment  was 
recovered,  and  that  he  had  never  appeared  thereto.  The  judgment, 
therefore,  appears  upon  the  plea  to  have  been  obtained  behind  the 
back  of  the  defendant.  The  replication  only  asserts  that,  before  the 
judgment  recovered,  the  defendant  "  had  notice  of  certain  process, 
to  wit,  of  a  writ  of  summons  issuing  out  of  the  said  Court  for  the 
cause  of  action  upon  which  the  judgment  was  obtained.'*  This  was 
specially  demurred  to,  and  is  clearly  bad,  for  it  does  not  even  show 
that  the  process,  of  which  notice  is  alleged,  was  at  the  suit  of  the 
plaintiff,  or  was  the  process  in  the  action  in  which  the  judgment  in 
question  was  recovered.  The  only  question,  therefore,  that  could  be 
made,  was  on  the  plea,  and  it  was  argued  that,  if  the  judgment  was 
in  fact  open  to  the  objection  urged  in  the  plea,  it  was  irregular  only , 
and  might  have  been  set  aside  upon  application  to  the  Court  in 
which  it  was  recovered ;  and  that  we  were  bound  to  respect  it  as  a 
valid  judgment  so  long  as  it  stood  unreversed.  This  argument  puts 
an  Irish  judgment,  in  this  respect,  on  the  same  footing  precisely  as 
a  judgment  recovered  in  one  of  the  superior  Courts  of  this  country; 

(1)3  Sim.  458.  (3)  29  E.  E.  695  (4  Bing.  686). 

(2)  1  B.  &  Ad.  459. 
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bat,  although  a  record  for  certain  purposes,  the  inquiry  *is  still     Fsrouson 
open,  not  indeed  into  the  merits  of  the  action  or  the  propriety  of  the      mahon. 
decision,  but  whether  the  judgment  passed  under  such  circumstances       [  *183  ] 
as  to  show  that  the  Court  had  properly  jurisdiction  over  the  party ; 
and  when  it  appears,  as  here,  that  the  defendant  has  never  had 
notice  of  the  proceeding,  or  been  before  the  Court,  it  is  impossible 
for  UB  to  allow  the  judgment  to  be  made  the  foundation  of  an  action 
in  this  country.    The  judgment,  therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant  (l). 

The  declaration  in  this  case  contained  three  counts.  1.  For  189/. 
due  on  a  judgment,  as  to  which  the  defendant  pleaded  that  he  never 
was  indebted,  and  also  the  plea  above  stated.  2.  For  180L  due  on 
a  covenant,  in  an  indenture  of  demise,  to  pay  rent.  8.  For  8002. 
found  due  on  an  account  stated.  Plea,  as  to  185/.,  parcel  of  the 
rent  claimed  in  the  second  count,  that  plaintiff  held  under  Carter  ; 
that,  before  and  at  the  time  when  the  185/.  in  the  plea  &c.  became 
due,  135/.  rent  was  in  arrear  from  plaintiff  to  Carter,  who  claimed 
that  amount  from  defendant,  and  defendant  paid  it  to  Carter,  to 
avoid  a  distress.  Beplication,  that  the  rent  so  paid  was  deducted  by 
defendant  out  of  rent  then  due  to  plaintiff  on  the  above  demise,  and 
that,  at  the  commencement  of  this  suit,  the  said  185/.,  parcel  &c., 
was  still  due  from  defendant  to  plaintiff  for  the  term  &c.,  over  and 
above  &c.  Verification.  Eejoinder,  denying  these  averments, 
and  concluding  to  the  country.  Issue  thereon.  There  were  other 
pleas,  which  also  led  to  issues  in  fact.  On  the  trial  of  these  issues 
before  Lord  Denman,  Ch.  J.  at  the  London  sittings  after  Trinity 
Term,  1838,  the  plaintiff's  *counsel,  in  opening  the  case,  claimed  [  *184  ] 
106/.  16«.  6d.  for  rent.  He  gave  in  evidence  an  examined  copy  of 
the  judgment,  and  proved  the  indenture  of  lease.  It  was  then 
objected,  on  the  part  of  the  defendant,  that  on  the  pleadings  to  the 
second  count  nothing  appeared  to  be  due.  No  evidence  was  given 
for  the  defendant.  The  jury,  who  were  impannelled  to  assess 
damages  on  the  issues  in  fact,  and  contingent  damages  on  the 
demurrer,  found  a  general  verdict  for  189/. ;  and  the  learned  Judge 
reserved  leave  to  move  to  enter  a  nonsuit  (2).  After  the  Court  had 
given  judgment  on  the  demurrer  as  above  stated,  a  summons  was 
obtained,  calling  on  the  defendant  to    show   cause,  before  Lord 

(1)  See  Smith  v.  NicolU,   50  R.  B.  (2)  The  Cotjbt  refused  a  rule  :  Fer- 

658   (5  Bing.  N.   C.  208) ;    Bruce  v.  gmon  v.  Mahon,  9  Ad.  &  El.  245. 
Wait,  1  Man.  &  Gr.  1. 
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Fbbguson    Denman,   Ch.  J.   at  chambers,   why   the  verdict  should    not  be 

Mahon.      amended  agreeably  to  his  Lordship's  notes  taken  at  the  trial;  and, 

upon  the  summons,  the  Lord  Chief  Justice  directed  the  verdict 

to  be  entered  for  the  plaintiff  on  the  second  count  for  1062. 16s.  6d.y 

and  for  the  defendant  on  the  third  count.    In  Hilary  Term,  1840  (i), 

Hurlstone  moved  for  a  rule  to  show  cause  why  the  order  of  Lord 
Denman,  Gh.  J.  should  not  be  rescinded  : 

The  damages  should  have  been  assessed  separately  on  the  first 
and  second  counts.  The  Judge  has  power  to  amend  by  his  note 
only  for  the  purpose  of  correcting  a  wrong  entry,  and  of  giving  effect 
to  the  real  finding  of  the  jury.  Where  the  evidence  has  applied  to 
one  count  only,  and  the  verdict  has  been  general,  he  may  restrain  it 
to  the  single  count,  if  the  finding  be  referable  to  that.  But  he  cannot 
so  far  perform  the  office  of  a  jury  as  to  find  a  verdict  for  damages 
[  ♦iss  ]  on  a  particular  count,  where  *they  have  given  no  such  damages. 
Here  the  jury  have  in  fact  found  the  contingent  debt  only.  If  they 
have  so  far  failed  in  performing  their  office,  the  only  remedy  is  by 
a  venire  de  novo.  The  rules  on  this  subject  are  collected  in  2 
Archbold's  Practice  (2)  1130,  B.  4,  part  1,  c.  30,  s.  2.  That  the 
Courts  will  not  interfere  with  the  jury's  decision  as  to  amount  appears 
from  Baker  v.  Brown  (3). 

(Lord  Denman,  Ch.  J.  :  The  verdict  now  stands  for  the  plaintiff 
as  to  the  excess  of  rent  beyond  that  which  the  defendant  (as  it 
appeared  in  evidence)  was  obliged  to  pay  the  superior  landlord,  and 
for  the  defendant  on  the  other  issues.  This  is  the  proper  finding  ; 
the  question  is,  whether  we  are  to  suppose  that  the  jury  did  what 
was  right  at  the  trial.) 

Cur,  adv.  vvlU 

Lord  Denman,  Ch.  J.,  in  the  same  Term,  January  15th,  delivered 
the  judgment  of  the  Court  : 

After  stating  the  substance  of  the  issues  in  law  and  fact,  and  the 
verdict,  his  Lordship  said :  On  the  demurrer  we  held  the  replica- 
tion insufficient,  and  the  plea  good.  An  application  was  then  made 
that  the  verdict  might  be  entered,  on  the  other  issues,  according  to 
the  note  taken  at  the  trial.  On  the  second  count  the  plaintiff's 
case  was  clear  as  to  the  amount  of  rent  due  after  deducting  the 

(1)  January    11th.      Before    Lord         (2)  7th  (Chitty's)  ed.  1840. 
Denman,  Ch.  J.,  Littledale,  and  Cole-         (3)  2  M.  &  W.  199. 
ridge,  JJ. 
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payment  to  the  superior  landlord.     I  directed  the  verdict  to  be     Ferguson 
entered  accordingly  ;  and  a  motion  has  now  been  made  to  set  aside      mahon. 
that  direction,  on  the  ground  that  I  had  no  authority  to  give  it.     But 
there  can  be  no  doubt  that  the  verdict  was  given,  and  the  damages 
assessed,  in  respect  of  the   rent  only.     There  will  therefore  be 

Rvle  refused. 


DOE  D.   NOBLE  v.   BOLTON  (1).  i839. 

(11  Adol.  &  Ellis,  188—192 ;  S.  C.  3  P.  &  D.  135.)  |.~-| 

A  testator  devised  the  manor  of  A.,  and  also  a  mansion  house,  to  trustees, 
in  trust  to  permit  and  suffer  his  wife,  in  case  she  should  wish  so  to  do ,  to 
occupy  the  same,  and  to  receive  the  rents  and  profits  thereof,  until  his  son 
was  of  age,  provided  she  remained  unmarried;  and,  on  the  son  attaining 
twenty-one,  then  in  trust  to  release,  convey,  and  assure  the  manor  and 
mansion  to  the  son  in  fee :  provided  that  in  case  the  wife  married  again,  or 
^ould  not  wish  to  reside  in  the  mansion,  the  trustees  should  let  the  mansion 
until  the  son  attained  twenty-one. 

Held  that,  although  the  trustees  must  take  the  legal  estate  in  order  to 
convey  it  to  the  son  when  of  age,  that  alone  would  not  prevent  the  widow 
from  taking  the  legal  estate  in  the  meantime. 

And,  that  whatever  might  be  the  construction  of  the  will  as  to  the 
mansion,  the  legal  estate  in  the  manor  vested  in  the  widow  until  the  son 
attained  twenty-one;  because  the  permission  to  occupy,  and  the  directions 
as  to  letting,  applied  to  the  mansion  only,  and  not  to  the  manor. 

Ejectment  upon  a  notice  to  quit  given  by  Helen  Noble,  widow  of 
Mark  Noble  and  one  of  the  lessors  of  the  plaintiff. 

On  the  trial  before  Patteson,  J.,  at  the  York  Spring  Assizes, 
18S8,  one  of  the  points  that  arose  was,  whether  the  legal  estate 
was  in  Helen  Noble,  or  in  the  trustees  named  in  the  will  of  Mark 
Noble.  The  will  was  in  the  following  form :  "  I  give,  devise,  and 
bequeath  all  that  my  manor  or  lordship  of  Aislaby  aforesaid,  with 
the  rights,  royalties,  privileges,  and  appurtenances  to  the  same 
belonging,  and  also  all  that  my  capital  messuage  or  mansion 
wherein  I  now  dwell,  with  the  several  stables  and  outbuildings, 
and  the  gardens,  orchards,  and  pleasure  grounds  contiguous 
thereto,  and  all  now  in  my  own  occupation,  unto  John  Elgie  of 
Buswarp  aforesaid,  miller,  and  John  Lawson  the  younger,  of 
Whitby  aforesaid,  draper,  their  heirs  and  assigns,  upon  the  trust 
nevertheless,  and  to  and  for  the  several  ends,  intents,  and  pur- 
poses hereinafter  expressed  and  declared  of  and  "^concerning  the       [  *^^9  ] 

(1)  Followed  by  Stirlino,  J.,  in  In     And  see  cases  cited  in  note  to  Doe  v. 
re  AdajM  and  Ferry's  Contract  [1899]      Biygs,  11  E.  E.  533.— B.  C. 
1   Ch.  564,  562,  68  L.  J.  Ch.  259,  264. 
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Dob  d.       same ;  that  is  to  say,  in  trust  to  permit  and  suffer  my  said  wife, 
^^^^       in  case  she  wish  so  to  do,  to  occupy  the  same,  and  to  receive 

Bolton.  ^j^^  rents,  issues,  and  profits  thereof,  until  my  son  Mark  Noble 
shall  attain  the  age  of  twenty-one  years,  provided  she,  my  said 
wife,  so  long  remain  my  widow  and  unmarried ;  and  upon  the 
attainment  to  age  of  my  said  son,  then  in  trust  to  release, 
convey,  and  assure  the  same  manor,  mansion  house,  and  heredita- 
ments unto  and  to  the  use  of  my  said  son,  his  heirs  and  assigns 
for  ever :  provided  nevertheless,  and  it  is  my  will  and  mind,  that 
in  case  of  my  said  wife  marrying  again,  or  of  her  not  wishing  to 
reside  in  my  said  messuage  or  mansion  house,  then  my  said 
trustees  shall  thereupon  let  my  said  mansion  house,  buildings, 
.  gardens,  and  appurtenances  held  therewith,  for  the  best  rent  that 
can  be  obtained  at  the  time,  unto  any  person  or  persons  who  may 
be  willing  to  take  the  same  and  keep  the  same  in  good  repair, 
until  my  son  shall  attain  the  age  of  twenty-one  years  as  aforesaid." 
The  premises  for  which  the  action  was  brought  were  parcel  of  the 
manor  of  Aislaby.  At  the  time  of  action  brought,  the  testator's 
son,  Mark,  was  under  the  age  of  twenty-one. 

The  plaintiff  was  nonsuited,  with  liberty  to  move  to  enter  a 
verdict  for  him.  In  the  following  Term,  Bliss  obtained  a  rule  ni«i 
accordingly.    At  the  sittings  in  banc  after  Trinity  Term,  1839  (i), 

Starkie  and  S.  Temple  showed  cause  : 

The  notice  to  quit  should  have  been  given  by  the  trustees  in 
[  •190  ]  whom  the  legal  estate  is  vested.  The  words,  "  in  trust  to  *permit 
and  suffer  my  wife  to  occupy  "  &c.,  taken  separately,  would  indeed 
give  her  the  legal  estate  according  to  Doe  d.  Leicester  y.  Biggs  (2) ; 
but  that  rule  of  construction  only  applies  where  there  is  nothing 
else  for  the  trustees  to  do.  Here  they  are  to  release  and  convey 
all  the  devised  premises  in  a  certain  event,  which  implies  the  con- 
tinuance of  the  legal  estate  in  them.  The  same  inference  may  be 
drawn  from  the  provision  enabling  them  to  let  the  premises  in 
case  Mrs.  Noble  married  again,  or  did  not  wish  to  reside  in  them. 
In  Doe  d.  Player  v.  Nicholls{z)y  a  devise  of  copyhold  land  to 
trustees  in  trust  for  the  testator's  son,  ''to  be  transferred  to  him 
as  soon  as  he  should  attain  to  twenty-one  years  of  age,"  was  held 
to  give  to  the  trustees  a  legal  estate  determinable  on  the  son's 

(1)  June  18th.    Before  Lord  Den-  (2)  11  E.  E.  o33  (2  Taunt.  109). 

man,  Ch.  J.,  Littledale,  Patteson,  and         (3)  25  B.  £.  398  (1  B.  &  G.  336). 
Williams,  JJ. 
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attaining  that  age.     The  words  "  release  and  convey  "  are  stronger       hok  d. 
than   "transfer;"  for  a  transfer  of  copyhold   might  have   been  r. 

effected  without  any  legal  conveyance  or  instrument,  such  as  the  Bolton. 
will  requires  in  this  case.  It  is  doubtful,  too,  whether,  by  the 
Statute  of  Uses,  27  Hen.  VIII.  c.  10,  s.  1,  a  conveyance  or  devise  to 
A.  for  the  qualified  and  defeasible  use  of  B.,  will  vest  the  legal 
estate  in  B.  The  legal  estate,  when  vested,  ought  to  be  co-exten- 
sive with,  and  of  the  same  nature  and  quality  as,  the  use.  In  this 
case  the  remainders  over  may  be  defeated  for  want  of  trustees  to 
preserve  contingent  remainders,  unless  the  legal  estate  be  held  to 
continue  in  the  trustees  under  the  will. 

Bliss,  contra  : 

The  cases  are  all  collected  and  considered  in  Barker  v.  Green- 
wood (i),  where  Parke,  B.  *places  no  reliance  on  the  argument  sug-  [  '191  ] 
gested  from  the  possible  destruction  of  contingent  remainders.  In 
fact,  there  is  no  such  danger  here ;  for  there  may  be  a  springing 
use  in  the  trustees,  or  a  conditional  limitation,  to  take  effect  on  the 
determination  of  Mrs.  Noble's  estate.  The  defeasible  nature  of 
the  use  will  not  prevent  the  execution  of  it,  but  the  legal  estate 
will  be  co-exterisive  with  the  use,  and  defeasible  like  it.  The 
question  for  the  Court  is,  not  what  effect  the  forfeiture  or  deter- 
mination of  Mrs.  Noble's  interest  may  have  on  the  legal  estate, 
but  whether  the  use  was  executed  in  her  when  this  action  was 

brought. 

Cwr.  adv,  vidt. 

Lord  Denman,  Ch.  J.  in  this  vacation  (November  30th),  delivered 
the  judgment  of  the  Court  : 

The  principal  question  in  this  case  is,  what  estate  Mrs.  Noble 
took  in  the  premises  in  question  under  the  will  of  her  late  husband. 

Upon  an  attentive  perusal  of  that  will,  we  are  of  opinion  that  a 
distinction  is  made  between  the  manor  of  Aislaby  with  its  appur- 
tenances (of  which  the  premises  in  question  are  parcel),  and  the 
mansion  house  with  the  appurtenances  stated  in  the  will  to  have 
been  in  the  occupation  of  the  testator. 

The  devise  is  of  the  manor  with  its  royalties  and  appurtenances, 
and  also  of  the  mansion  house  with  its  appurtenances,  to  trustees 
and  their  heirs  in  trust.  (Here  his  Lordship  read  the  passages  in 
the  will  stated  above.)     It  is  plain  that  the  trustees  must  take  the 

(1)  51  B.  B.  666  (4  M.  &  W.  421). 
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Doe  d.       legal  estate  after  the  death  of  Mrs.  Noble,  in  order  to  convey  the 
r.  same  to  her  son ;  but  tl^at  alone  will  not  prevent  her  from  taking 

Bolton,      ^j^^  j^g^^j  estate  in  the  meantime. 

[  ^^2  ]  Again,  it  is  plain  that  the  words  **  to  permit  and  suffer  A.  B.  to 

receive  the  rents,  issues,  and  profits,*'  are  to  be  construed,  in 
general,  as  passing  the  legal  estate  to  A.  B.,  unless  there  be  any- 
thing which  the  trustees  are  directed  to  do,  and  which  makes  it 
necessary  for  them  to  take  the  legal  estate.  Here  it  was  contended 
that  the  restriction  as  to  occupation  "in  case  she  wish  so  to  do," 
and  the  clause  directing  the  trustees,  in  case  Mrs.  Noble  should 
not  wish  to  occupy,  to  let,  make  it  necessary  that  they  should  take 
the  legal  estate.  But,  on  an  attentive  consideration  of  the  will,  it 
will  be  found  that  that  restriction,  and  that  direction  to  the  trustees, 
apply  only  to  the  mansion  house  with  the  appurtenances,  and  not 
to  the  manor  with  the  appurtenances.  The  words  are,  "  to  permit 
and  suffer  her,  in  case  she  wish  so  to  do,  to  occupy  the  same,  and 
receive  the  rents,  issues,  and  profits  thereof."  We  think  these 
words  must  be  taken  reddendo  singula  singulis,  i.e.  to  permit  her  to 
occupy  the  mansion  house,  and  to  receive  the  rents  of  the  manor. 
Again,  in  the  clause  empowering  the  trustees  to  let,  the  word 
**  manor  "  seems  purposely  omitted. 

Whatever,  therefore,  might  be  the  construction  in  respect  of  the 
mansion  house  with  the  appurtenances,  we  are  of  opinion  that  the 
legal  estate  in  the  premises  in  question  in  this  action  vested  in 
Mrs.  Noble  till  her  son  attained  twenty-one  years,  which  time  has 
not  yet  arrived ;  and  as  she  gave  a  regular  notice  to  quit  to  the 
defendant,  the  other  questions  raised  in  the  case  becon;ie  immaterial. 
The  rule  must  be  made  absolute  to  enter  a  verdict  for  the  plaintiff 

on  the  demise  of  Mrs.  Noble. 

Rule  absolute  (i). 


1839.         EEG.  V.  The  SHEFFIELD,  ASHTON-XJNDEE-LTNE, 
^^"•''-  AND  MANCHE^TEE  EAILWAY  COMPANY. 

(11  Add.  &  Ellis,  194—202 ;  S.  C.  3  P.  &  D.  Ill ;  9  L.  J.  (N.  S.)  Q.  B.  13.) 

A  Railway  Act  (stat.  7  Will.  lY.  c.  xxi.  local  and  personal,  public) 
directed  that  the  purchase  money  of  lands  taken  by  the  Company  should 
be  assessed  by  a  jury  impanelled  by  the  sheriff  or  under-sheriff,  or,  in 
case  they  should  be  interested,  by  certain  other  persons  specified  therein, 
to  whom  a  warrant  was  to  be  issued  by  the  Company,  and  by  whom  the 
jury  and  witnesses  were  to  be  sworn.  It  also  provided  that  the  verdict  and 
(1)  See  Doe  d.  Cadogan  v.  Ewart,  land  v.  Lutley,  48  R.  R.  729  (9  Ad.  & 
-15  R.  R.  789  (7  Ad.  &  El.  636) ;  Ack-      El.  879). 
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judgment  should  be  deposited  with  the  clerk  of  the  peace,  and  be  deemed  R£o. 

records  to  all   intents  and  purposes;    and  that  no  proceeding  taken  in  tr. 

pursuance  of  the  Act  should  be  removed  by  certiorari,  „    ^^* 

Held,  that  a  certiorari  would  not  lie  to  remove  an  inquisition  on  the      Railway 
ground  that  it  was  taken  before  two  persons,  (namely,  an  assessor,  and  a      Company. 
clerk  of  the  under-sheriff  by  whom  the  jury  and  witnesses  were  sworn,) 
appointed  pro  hac  vice  by  the  sheriff,  but  not  being  any  of  the  persons 
specially  named  in  the  Act. 

Sir  Frederick  Pollock  obtained  a  rule  nisi  in  Easter  Term 
last,  for  a  certiorari  to  remove  an  inquisition  taken  under  stat. 
7  Will.  IV.  c.  xxi.  (Local  and  Personal,  Public)  (i)  for  making  a 
railway  from  Sheffield  to  Manchester. 

Section  65  of  that  Act  provided  that  if  persons  interested  in  any 

lands  which  should  be  used  for  the  purposes  of  the  Act,  should  not 

agree  with  the  Company  as  to  the  amount  of  purchase  money,  &c., 

then  the  Company  should  issue  a  warrant  '*  to  the  sheriff  of  the 

county  "  in  which  the  lands  are  situate,  or  in  case  ''  such  sheriff 

or  his  undersheriff'*  should  be  one  of  the  Company,  or  otherwise 

interested,  *'  then  to  some  person  then  living  in  the  county,  and 

free  from  personal  disability,  who  shall  have  filled  the  office  of 

sheriff,   undersheriff,   or  coroner  in   the   said    county,"   and  not 

interested,  &c.  commanding  such  sheriff,  undersheriff,  coroner,  or 

other  person,  to  impanel,  summon,  and  return  a  jury  of  at  least 

eighteen  sufficient  and  indifferent  men  qualified  for  the  time  being, 

according  to  the  laws  of  this  realm,  to  be  returned  for  trials  of 

issues  in  his  Majesty's  courts  of  record  at  Westminster,  &c. ;  that 

out  of  such  persons  so  impanelled,  a  jury  of  twelve  men  should 

be  drawn    by  *the   said  sheriff,   undersheriff,  coroner,   or  other       [  *\^o  ] 

person,  "  or  by  some  person  to  be  by  them  respectively  appointed  " 

m  such  manner  as  jurors  for  trial  of  issues,  &c. ;  and  all  parties 

concerned  should  have  their  lawful  challenges  against  the  jury,  but 

not  the  array;  and  the   sheriff,  undersheriff,   coroner,   or  other 

person  was  thereby  required,  on  request  by  either  party,  to  summon 

all  witnesses,  to  order  a  view  if  he  should  see  fit,  &c.,  and  to 

administer  oaths  and  affirmations  as  well  to  the  jurors  as  the 

witnesses.     The  sheriff,  undersheriff,  coroner,  or  other  person,  was 

to  give  judgment  accordingly  for  the  purchase  money,  &c.  assessed 

by  the  jury,  which  verdict  and  judgment  were  to  be  **  binding  and 

conclusive    to    all    intents    and    purposes,"    upon    all    persons 

whatsoever. 

Section  67  provided,  that  the  verdicts  and  judgments,  being  first 

(1)  See  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  ss.  43,  50, 
145.— R.  C. 
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Rbo.        signed  by  the  sheriflF,  undersheriff,  coroner,  or  other  person  pre- 

the        siding  at  the  taking  and  pronouncing  of  the  same,  should  be 

^Rah-way^    deposited  with  the  clerk  of  the  peace  among  the  records  of  the 

Company.     Quarter  Sessions  for  the  county,  and  be  **  deemed  records  to  all 

intents  and  purposes." 

By  sect.  220,  no  proceeding  to  be  had  or  taken  "  in  pursuance  of 
this  Act,"  was  to  be  quashed  or  vacated  for  want  of  form,  or  removed 
by  certiorari^  &c. 

Section  231  required  notice,  and  prescribed  a  limitation  of  time 
and  venue  in  all  actions  brought  against  any  person  or  corporation 
for  any  thing  done,  or  omitted  to  be  done,  '*  in  pursuance  of "  the 
Act,  or  in  the  execution  of  the  powers  given  by  it.  The  defendant 
in  any  such  action  was  allowed  to  plead  the  general  issue. 
[  *196  ]  It  appeared  that  the  inquisition  in  the  present  case  *had  been 

taken  before  a  clerk  of  the  undersheriff,  and  an  assessor,  specially 
appointed  by  the  sheriff  as  his  deputies  for  that  purpose ;  the  jurors 
and  witnesses  being  sworn  by  the  clerk.  Neither  sheriff  nor  under- 
sheriff  was  present.  The  inquisition  returned  to  the  Quarter 
Sessions  purported  to  have  been  taken  by  the  sheriff,  and  was 
under  his  seal  of  office.  The  rule  was  moved  for  on  behalf  of  the 
party  who  claimed  compensation,  and  who  was  dissatisfied  with 
the  amount  assessed. 

On  reference  being  made  to  the  clause  taking  away  certiorari,  the 
CouBT  called  upon 

Sir  F,  Pollock,    Tomlinson,   and    Cole,   in    support    of    the 
rule.     ♦    *     * 

[  198  ]  Sir  J.  Campbell,  Attorney-General,   Sir   W.  W.  Foliett,  and 

Wightman,  contra.     *     *     * 

(  199  ]       LoBD  Denman,  Ch.  J. : 

I  cannot  accede  to  some  of  the  positions  laid  down  in  argument 
against  the  interference  of  this  Court.  This  Court  holds  a  juris- 
diction over  all  inferior  Courts,  which  can  only  be  taken  away  or 
limited  by  statute,  and  I  hear  with  some  surprise  the  case,  put  in 
the  course  of  argument,  of  a  new  Court  exceeding  its  jurisdiction, 
and  yet  supposed  to  be  exempt  from  the  restraint  of  this  Court.  I 
[  *200  ]  cannot  consider  Regina  v.  The  Bristol  and  Exeter  Railway  *Com' 
pany  (i)  to  be  an  authority  for  any  such  doctrine.  That  is  not  its 
fair  import :  we  there  thought  that  when  an  act  done  is  visibly  out 

(1)  See  p.  314,  po8L 
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of  the  jurisdiction  of  a  Court,  it  is  wholly  void,  and  the  party         Reg. 
aggrieved  has  a  sufficient  remedy  by  action.     That  is  not  so  here.         the 
It  is  sought  to  show  a  want  of  jurisdiction  by  extrinsic  evidence,    Sheffikld 
and  in  a  case  where  the  proceedings  are  made  ''records  to  all     Company. 
intents  and  purposes."     In  such  a  case,  the  dilemma  suggested  by 
my  brother  Pattbson  in  Regina  v.  The  Bristol  and  Exeter  Railway 
Company  (i)  does  not  occur ;  for  I  apprehend  that  the  record  of  the 
inquisition  would  be  a  conclusive  bar,  and  would  protect  a  wrong 
doer  in  an  action.    Without  therefore  disclaiming  the  right  and 
duty  of  this  Court  to  correct  any  excess  of  jurisdiction,  it  is  enough 
for  the  present  to  say,  that  this  is  not  such  a  case.     The  Company 
and  the  sheriff  take  proceedings  under  the  Act,  and  the  verdict  and 
judgment  are  not  so  far  not  in  pursuance  of  the  Act  as  to  warrant 
US  in  issuing  the  writ. 

Pattbson,  J. : 

I  entirely  agree.  A  distinction  has  been  made  between  a  total 
want  of  jurisdiction,  in  which  case  the  clause  for  taking  away  the 
writ  of  certiorari  has  been  held  inapplicable,  and  a  mere  irregularity 
in  the  exercise  of  jurisdiction,  in  which  case  it  does  apply.  I  am 
not  sure  that  I  was  altogether  correct  in  what  I  said  in  Regina  v. 
The  Bristol  and  Exeter  Railway  Company  (i) ;  but  here  there  is  no 
such  dilemma,  for  the  record  of  the  inquisition  and  judgment  would 
be  conclusive'  in  any  action.  Perhaps  there  may  have  been  *the  [  *20i  ] 
same  provision  in  the  Act  for  The  BHstol  and  Exeter  Railway  (i) ; 
but  it  was  not  adverted  to,  or  relied  upon.  Is  this  then  a  proceed- 
ing in  pursuance  of  the  Act  ?  I  apprehend  it  is.  It  duly  originated 
in  a  warrant ;  and  no  other  irregularity  appears  than  the  one  com- 
plained of.  Whether  the  sheriff  could  lawfully  appoint  a  deputy 
for  the  purpose  of  taking  the  inquisition  may  be  doubtful.  The 
case  of  a  writ  of  trial  is  expressly  provided  for  by  3  &  4  Will.  IV. 
c.  42,  8.  18.  According  to  Denny  v.  Trapnell  (2),  the  sheriff  may 
appoint  one  deputy,  but  not  two  or  more  deputies,  to  execute  a  writ 
of  inquiry.  But,  at  all  events,  a  deviation  from  the  requisitions  of 
the  Act  in  this  respect  is  a  mere  irregularity,  and  not  an  excess 
of  jurisdiction. 

Williams,  J. : 

It  is  too  late  now  to  enquire  whether  this  Court  can  examine 
into  the  records  of  inferior  Courts,  or  to  deny  that  the  want  of 

(1)  See  p.  314,  post.  (2)  2  Wils.  378. 
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Reg.        jurisdiction  may  be  disclosed    by  affidavits.      If  there  was   no 

Thk         jurisdiction,  no  doubt  this  Court  is  competent  to  correct  so  radical 

^RaiYway^    an  error.     But  this  was  clearly  a  proceeding  in  pursuance  of  the 

Company.     Act,  and  the  error  or  informality,  if  any,  is  not  sufficient  to  enable 

this  Court  to  interfere. 

COLERIDGB,  J. : 

I  do  not  impugn  the  cases  cited ;  nor  is  it  necessary  to  justify 
every  thing  that  may  have  been  said  by  the  Court  in  Regina  v.  The 
Bristol  and  Exeter  Railway  Company  {i) .  In  this  case  extrinsic 
evidence  was  offered  to  show  a  want  of  jurisdiction  ;  but  in  fact  it 
shows  that  there  was  jurisdiction,  and  that  the  proceeding  was 
[  *202  ]  properly  originated.  A  subsequent  *act,  irregularly  done  in  the 
course  of  the  proceeding,  was  not  enough  to  destroy  the  jurisdiction. 
If  it  were,  then  the  examination  of  a  single  witness  without  swear- 
ing him  would  be  sufficient  to  vitiate  the  inquisition.  The  principle 
of  the  objection  to  this  inquisition  is  the  same;  for  it  is  here 
contended  tliat  none  of  the  witnesses  were  duly  sworn.  The 
argument  drawn  by  Mr.  Wightman  from  sect.  231  is  very  cogent ; 
for  it  cannot  be  doubted  that  such  an  irregularity  as  this  would 
not  deprive  a  party  of  the  protection  of  that  clause.  The  pro- 
ceeding was  clearly  taken,  bond  Jide,  in  pursuance  of  the  powers  of 

the  Act. 

Ride  discharged  with  costs. 


1838.  REG.   V.   The  BRISTOL  and  EXETER  RAILWAY 

'^^'-  COMPANY. 

2^2'  "•  J  (11  AdoL  &  EUis,  202,  «.— 206,  n.) 

A  Bail  way  Act  (6  &  7  Will.  IV.  c.  xxxvi.)  directed  that  compeusation  for 
lands  taken  by  the  Company  in  certain  cases  should  be  assessed  by  a  special 
jury ;  that  the  deviation  from  the  line  of  railway  mentioned  in  the  Act 
should  not  exceed  a  specified  distance ;  and  that  no  proceedings  taken  in 
pursuance  of  the  Act  should  be  removed  by  certutrari. 

A  certiorari  was  applied  for  to  remove  an  inquisition,  on  affidavits  that 
the  jury  appeared  by  the  inquisition  not  to  be  special,  though  the  case  was 
one  in  which  a  special  jury  was  requisite ;  and  that  there  had  been  a 
deviation  greater  than  the  Act  allowed. 

Writ  refused,  because,  if  the  proceedings  were  in  pursuance  of  the  Act, 
the  certiorari  was  taken  away,  and,  if  not  in  pursuance  of  the  Act,  they 
were  merely  void. 

Sir  J.  Campbell,  Attorney-General,  obtained  a  rule  in  Hilary 
Term,  1838,  for  a  certiorari  to  bring  up  an  inquisition  taken  under 

(1)  See  next  case. 
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stat.  6  *fe  7  Will.  IV.  c.  xxxvi.  (local  and  personal,  public),  "  for  Reg. 

making   a   railway  from   Bristol   to   Exeter,  with  branches"  &c.  thk 

The  Act  empowered  the  Company  to  take  lands,  &c. ;  and  sect.  25  ^'*exbter^'^ 

required  them,  in  case  of  difference  between  themselves  and  the  Railway 

Company 

owner,    &c.,   of    any  mansion-house,   park,   or   pleasure  grounds 

which  should  be  taken  or  injured  in  execution  of  the  powers  given 

by  the  Act,  to  cause  a  jury  to  be  impanelled,  summoned,  and 

retamed,  of  such  persons  as  are  **  usually  summoned  to  serve  on 

special  juries  at  the  Assizes  "  of  the  county  in  which  the  difference 

should  arise,  to  assess  purchase-money  and  compensation.    In  the 

case  of  other  lands  taken,  &c.,  the  jury  was  to  be  of  men  '*  qualified 

according  to  the  laws  of  this  realm  to  be  returned  for  trials  of 

issues  in  his  Majesty's  courts  of  record  at  Westminster/'     Sect.  59 

enacted  that  the  Company  should  not  deviate  from  the  line  drawn 

on  the  maps  deposited  with  the  clerks  of  the  peace,  to  a  greater 

distance  than  100  yards.     Sect.  285  enacted,  *'  That  no  proceeding 

to  be  had  or  taken  in  pursuance  of  this  Act  shall  be  quashed  or 

vacated  for  want  of  form,  or  be  removed  by  certiorari,  or  by  any 

other  *writ  or  proceeding  whatsoever,  into  any  of  his  Majesty's     [  •203, «.  ] 

courts  of  record  at  Westminster  or  elsewhere,  any  law  or  statute 

to  the  contrary  notwithstanding." 

The  present  inquisition  had  been  holden  under  the  statute  before 
the  sheriff  of  Somerset,  to  assess  compensation  to  Charles  Henry 
Payne,  Esq.,  for  property  of  the  description  given  in  sect.  25  as 
first  above  cited.  The  inquisition  purported  to  be  taken  on  the 
oaths  of  A.,  B.,  C,  D.,  &c.,  good  and  lawful  men  &c.,  qualified 
according  to  law,  "  to  serve  on  juries  in  her  Majesty's  courts  of 
record  at  Westminster."  It  appeared  on  affidavit  that  the  railway, 
where  it  interfered  with  Mr.  Payne's  property,  deviated  from  the 
line  laid  down  in  the  maps,  to  a  distance  varying  from  107  to  129 
yards. 

Sir  IF.  ir.  FoUett  and  Talbot  now  showed  cause : 

If  the  proceedings  objected  to  are  taken  in  pursuance  of  the  Act, 
the  c**rtuyrari  is  prohibited  by  sect.  285.  If  they  are  not  so  taken, 
they  are  merely  null,  and  the  certiorari  is  unnecessary.  •On  this 
supposition,  if  the  proceedings  be  acted  upon,  the  parties  acting 
will  be  hable  in  trespass.  Rex  v.  The  Trustees  of  the  Norwich  and 
Wattim  Road  (i)  is  inapplicable :  the  certiorari  was  there  granted 
because  the  clause  prohibiting  it  was  thought  not  to  apply  to  the 

(1)  0  Ad.  &  EL  563. 
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Rko.         proceeding  in  question.     In  the  case  In  the  matter  of  the  London  and 

The         Greenwich  Railway  Company  (i)  it  was  considered  that  a  mandamus 

^^KxBTBB^'^  ought  not  to  go  to  direct  an  assessment,  where  an  assessment  had 

Railway     already  been  taken,  though  not  in  strict  conformity  with  the  local 
Company. 

Act. 

Sir  John  Campbell,  Attorney-General,  and  Fitzherbert,  contra  : 

This  application  is  warranted  by  Rex  v.  The  Justices  of  Somerset- 
shire (2)  and  Rex  v.  I' he  Justices  of  the  North  Riding  of  Yorkshire  (3). 
The  Highway  Act,  stat.  13  Geo.  III.  c.  78,  s.  48,  directed  that  the 
accounts  of  surveyors  should  be  allowed  in  a  particular  manner ; 
but  this  Court  removed  and  quashed  accounts  allowed  without 
jurisdiction.  The  objection  now  taken  would  have  applied  in  those 
cases,  since  it  might  have  been  said  that  the  proceedings  were 
merely  null,  or  that,  if  they  were  not,  sect.  80,  which  takes  away 
the  certiorari,  applied.  In  Rex  v.  The  Parishioners  of  St,  James, 
Westminster  (4),  where  an  order  of  two  justices  was  brought  up  by 
certiorari,  and  it  was  moved  to  quash  the  order  on  affidavits 
showing  want  of  jurisdiction,  Taunton,  J.  said  that  this  had  been 
constantly  done.  It  is  argued  that,  if  the  proceedings  be  null,  the 
certiorari  is  unnecessary.  But  the  Court  will  interfere,  on  behalf 
of  the  subject,  to  quash  proceedings  having  the  form  of  regular 
and  legal  acts  which,  if  they  remain  undisturbed,  will  hereafter 
have  a  prima  facie  character  of  authority.  Awards  which  are  bad 
on  their  face  are  constantly  set  aside  by  the  Courts.  And  here  the 
difficulty  is  increased  by  the  circumstance  that  the  proceedings 
[  *204,  n.  ]  were  had  in  pursuance  of  the  *Act,  except  as  to  the  parts  of  the 
land  taken  with  respect  to  which  the  provisions  of  the  Act  have 
not  been  pursued.  The  Company  lose  their  authority  by  not 
adhering  to  the  line:    Lee  v.  Milner{5). 

(Lord  Denman,  Ch.  J.  mentioned   Rex  v.  The  Justices   of  tho 
West  Riding  of  Yorkshire (6).) 

There  the  jury  had  jurisdiction  on  the  subject-matter,  and  pursued 
the  Act  in  all  respects,  except  that  the  verdict  (as  contended)  was 
illegal  in  a  particular  finding.  But  here,  the  jury  not  being  special, 
and  the  deviation  having  taken  the  case  out  of  the  power  conferred 
by  the  Act,  the  proceedings  are  illegal  throughout.     The  illegality 

(1)  2  Ad.  &  El.  678.  (4)  2  Ad.  &  EL  241. 

(2)  5  B.  &  C.  816.  (d)  2  M.  &  W.  824.     See      839. 

(3)  6  B.  &  G.  152.  (6)  1  Ad.  &  £1.  563 
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as  to  part  makes  the  residae  illegal ;  and  certiorari  lies  to  bring  up         Rbo. 

the  whole  proceeding:  Rex  v.  Saunders  (i).  The 

Bristol  akd 

Lord  Denman,  Ch.  J. :  Exktbb 

Railway 

The  Legislature  took  away  the  certiorari^  with  the  view  of  Company. 
preventing  the  Court  from  being  encumbered  with  these  questions. 
If  the  argument  in  behalf  of  this  rule  could  prevail,  the  slightest 
question  of  the  kind  would  make  the  clause  nugatory.  In  Rex  v. 
The  Justices  of  Somersetshire  (2)  there  was  no  jurisdiction ;  the 
proceedings  were  coram  non  jvdice.  If  that  be  so  here,  the  proper 
remedy  will  be  an  action  of  trespass,  whenever  parties  attempt  to 
act  on  what  is  a  mere  nullity.  If  not,  the  proceedings  are  taken 
under  the  Act,  and  the  clause  taking  away  the  certiorari  applies. 

LlTTLBDALE,    J.  : 

If  the  Company  had  jurisdiction  there  can  be  no  certiorari.  It  is 
said  that,  if  there  be  any  violation  of  the  provisions  of  the  Act,  the 
proceedings  become  illegal  and  should  be  quashed.  If  this  were 
80,  there  would  be  a  certiorari  in  almost  every  case ;  for  there 
would  be  almost  always  something  to  find  fault  with.  But  the 
parties  applying  are  not  without  remedy;  for  they  may  bring 
trespass  if  the  proceedings  be  void.  The  Attorney-General  argues 
that  there  will  be  a  primd  facie  justification  if  the  proceedings  be 
not  qnashed.  I  doubt  whether  that  would  be  so  in  any  case  :  but 
clearly  it  would  not  be  so  where  there  has  been  a  deviation  from 
the  line  laid  down. 

Pattkson,    J. : 

Rex  V.  The  Trustees  of  the  Norwich  and  Watton  Road  (3)  was 
decided  on  the  ground  that,  the  two  Acts  being  looked  at  together, 
the  certiorari  was  not  taken  away  as  to  the  proceeding  there  in 
question.  That  is  not  an  authority  here :  for  there  can  be  no 
doubt  that  the  clause  taking  away  the  certiorari  does  apply  to  such 
a  case  as  this.  I  cannot  think  that  proceedings  cease  to  be  taken 
in  pursuance  of  this  Act  because  the  Act  is  not  quite  strictly 
pursued :  were  that  so,  the  Court  would  have  scarcely  any  thing 
else  to  do  but  to  discuss  questions  of  this  kind.  That,  indeed, 
would  not  be  a  sufficient  reason  for  not  granting  this  certiorari  : 
but  how  is  the  difficulty  got  at  ?  A  certiorari  does  not  go  against 
mere  volunteers  who  act  without  authority,  but  only  to  remove  the 

(1)  5  DowL  &  By.  611.  (3)  5  Ad.  &  El.  663. 

(2)  5  £.  &  0.  816. 
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Reo.        proceedings  of  inferior  jurisdictions.     If,  then,  *the8e  proceedings 

The         ^^®   within   sach   a  jurisdiction,  the  clause   applies:    if  not,  the 

^'^E^xKTEE^^  ^^^'^^^^^^  applied  for  would  be  against  mere  strangers ;    and  that 

Railway     the  Court  will  not  grant.     It  is  suggested  that  here  the  proceedings 

r  *205  41. 1     ^^g^i^  constitute  a  justification  in  trespass.    But  that  is  not  so : 

the  defendant  then  would  have  to  plead  in  express  terms  matter 

which  would  bring  him  within  the  Act :  and  such  matter  might  be 

traversed  by  the  plaintiff. 

Coleridge,  J.  concurred. 

Rule  discharged, 

1839.  HUMBLE  V.  MITCHELL  (1). 

Kov^7.  ^jj  ^^^j  ^  j,^jg  205—209 ;  S.  C.  3  P.  &  D.  141 ;  9  L.  J,  (N.  S.)  Q.  B.  29; 

[-  205 1  3  ^^'  iiss ;  2  ^^*  C^-  70-) 

Shares  in  a  joint-stock  banking  company  are  not  goods,  wares,  or  mer- 
chandizes, within  sect.  17  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3(2). 

In  assumpsit  for  refusing  to  complete  a  transfer  of  shares  sold  by  defen- 
dant to  plaintiff,  defendant  pleaded  that  the  contract  was  for  the  sale 
of  an  interest  in  land  belonging  to  the  Company,  and  that  there  was  no 
memorandum  in  writing,  &c.,  according  to  the  form  of  the  statute  :  Held, 
upon  a  traverse  of  this  plea,  that  it  was  not  enough  for  defendant  to  show 
by  parol  evidence  that  the  Company  was  in  the  actual  possession  of  real 
estate,  without  further  proof  of  the  title  of  the  Company,  and  the  interest 
of  the  shareholders  therein. 

Qucercy  whether,  supposing  the  Company  to  be  proprietors  of  the  land, 
such  share  is  an  interest  in  land  within  sect.  4  of  the  Statute  of  Frauds  ? 

Assumpsit  by  the  purchaser  of  shares  in  a  joint-stock  company, 
called  the  Northern  and  Central  Bank  of  England,  against  the 
vendor  for  refusing  to  sign  a  notice  of  transfer  tendered  to  him  for 
signature,  and  to  deliver  the  certificates  of  the  shares,  without 
which  the  shares  could  not  be  transferred. 

Pleas.  1.  That  the  contract  mentioned  in  the  declaration  was 
an  entire  contract  for  the  sale  of  goods,  wares,  and  merchandizes 
for  a  price  exceeding  lOZ.,  and  that  plainti£f  had  not  accepted 
or  received  the  said  goods,  &c.,  or  any  part  thereof,  and  did  not 
give  any  thing  in  earnest  to  bind  the  bargain,  or  in*  part  payment, 
and  that  no  note  or  memorandum  in  writing  of  the  bargain  was 
made  and  signed  by  defendant  or  his  agent  thereunto  lawfully 
authorised .    Verification . 

2.  That  the  contract  was  a  contract  for  the  sale  of,  and  relating 

(1)  Cited  by  Lord  Blackbuen  in  (interpretation  clause,  "goods")  of 
Colonial  Bank  v.  Whinney  (1886)  11  the  Sale  of  Goods  Act,  1893  (56  &  57 
App.  Cas.  426,  439.— E.  C.  Vict,  a  71).— B.  C. 

(2)  See  now  section  4  and  section  62 
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to,  an  interest  in  and  concerning  lands,  'tenements,  and  heredita-      Humble 
ments  of  and  belonging  to  the  said  Company,  and  that  there  was    mito^ubll. 
not  in  respect  of,  or  relating  to,  the  said  contract,  an  agreement  or       [  •20«  ] 
any  memorandam  or  note  thereof  in  writing  signed  by  defendant, 
or  by  any  other  person  thereunto  by  him  lawfully   authorised 
according  to  the  form  of  the  statute  &c.     Verification. 

Beplication  :  to  the  first  plea,  denying  that  the  contract  was  for 
the  sale  of  goods,  wares,  &c. :  to  the  second,  denying  that  it  was  for 
the  sale  of  an  interest  in  lands  &c.     Issues  thereon. 

At  the  trial  of  the  cause  before  Coleridge,  J.,  at  the  Liverpool 
Spring  Assizes,  1838,  it  was  proved  that  the  Company  was  in 
possession  of  real  estate ;  but  no  title  deeds  to  the  estate  were 
produced ;  nor  was  it  shown  what  was  the  nature  of  the  property 
belonging  to  the  Company,  or  the  extent  of  their  interest  therein. 
The  jury  found  a  verdict  for  the  plaintiff  on  both  issues,  subject  to 
a  motion  to  enter  a  verdict  for  the  defendant.  In  the  following 
Easter  Term  Alexander  obtained  a  rule  nisi  according  to  the  leave 
reserved,  citing,  on  the  first  plea,  Ex  parte  Vallance{i),  and,  on 
the  second  plea,  Ex  parte  The  VauxhaU  Bridge  Company  (2),  and 
Ex  parte  Home  (3). 

Cresswell  and  Crompton  now  showed  ca;ise  : 
As  to  the  second  issue,  the  shares  are  not  an  interest  in  land 
within  the  fourth  section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  8  : 
Bradley  v.  Holdsworth  (4),  Bligh  v.  Brent  (5).  It  was  not  proved 
that  the  shareholders  were  at  all  interested  'in  the  land,  or  that  the  [  •207  j 
real  property  in  the  possession  of  the  Company  was  of  a  beneficial 
nature,  or  was  in  their  possession  at  the  time  of  the  sale  ;  nor  was 
the  nature  of  their  interest  shown.  (Upon  this  point  counsel  were 
stopped  by  the  Court.)  As  to  the  first  plea,  there  is  an  essential 
difference  between  the  language  of  sect.  72  of  the  Bankrupt  Act, 
6  Geo.  lY.  c.  16,  and  of  section  17  of  the  Statute  of  Frauds.  The 
words  of  the  former  are  ''  goods  and  chattels ;  "  those  of  the  latter 
are  "goods,  wares,  and  merchandizes."  The  word  "chattel"  is 
more  comprehensive  than  any  word  used  in  the  Statute  of  Frauds, 
and  has  been  construed  to  include  debts,  bills,  bonds,  policies  of 
insurance,  and  shares  in  a  joint-stock  company,  all  of  which  pass 
to  the  assignees  when  in  the  possession,  order,  or  disposition  of  the 
bankrupt:  Homblower  v.  Proud (6).     Here  no   stock,   goods,   or 

(1)  2  Deac.  B.  C.  354.  (4)  49  B.  B.  670  (3  M.  &  W.  422). 

(2)  1  Gl.  *  J.  101.  (6)  47  B.  B.  420  (2  Y.  &  C.  268). 

(3)  7  B.  &  C.  632.  (6)  20  B.  B.  456  (2  B.  &  Aid.  327). 
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Humble  tangible  property  passed  to  the  plaintiff,  but  only  a  right  to  parti- 
MiTCHELL.  cipate  in  the  partnership  profits,  from  whatever  source  those  profits 
might  be  derived.  A  mere  right  of  action  is  a  chattel  within  the 
Bankrupt  Act ;  but  the  merchandizes  within  the  meaning  of  the 
Statute  of  Frauds  must  be  such  as  are  capable  of  part  delivery. 
The  owner  of  a  share  is  not  necessarily  entitled  to  any  of  the  real 
or  personal  estate  or  property  of  the  Company ;  or,  if  he  is,  the 
defendant  has  not  proved  it. 

Alexander,  contra  : 

The  defendant  has  no  means  of  compelling  the  production  of  title 
deeds  to  show  the  interest  which  the  Company,  or  the  plaintiff  as 
a  shareholder,  had  in  the  real  estate :  but  possession  was  shown, 
which  is,  at  all  events,  primd  facie  evidence  of  property  ;  and  the 
[  •208  ]  interest  of  the  shareholders  in  such  partnership  *property  is  a 
necessary  consequence,  or  probable  inference. 

(Lord  Dbnman,  Ch.  J. :  Mere  possession  is  not  enough  ;  you 
should  have  proved  that  the  Company  was  entitled  to  real  property, 
and  that  the  shareholders  had  an  interest  in  it.) 

As  to  the  first  plea,  there  is  no  direct  authority  in  point ;  but  the 
language  of  the  Bankrupt  Act  is  not  substantially  different  from 
that  of  the  Statute  of  Frauds ;  and  it  has  been  frequently  decided 
that  shares  in  public  companies  are  **  goods  and  chattels  "  of  which 
a  bankrupt  may  be  the  reputed  owner  so  as  to  vest  them  in  the 
assignees:  Ex  parte  Burhidge  (i) ;  Ex  parte  Ord{2);  Ex  parte 
Vallance  (3).  In  Hall  v.  Framlin  (4)  it  was  held  that  a  banking 
company  is  a  trading  company. 

Lord  Dbnman,  Ch.  J. : 

With  respect  to  the  question  arising  on  the  second  plea,  we  have 
already  disposed  of  it.  The  other  point  is  whether  the  shares 
in  this  Company  are  goods,  wares,  or  merchandizes,  within  the 
meaning  of  sect.  17  of  the  Statute  of  Frauds.  It  appears  that  no 
case  has  been  found  directly  in  point :  but  it  is  contended  that  the 
decisions  upon  reputed  ownership  are  applicable,  and  that  there  is 
no  material  distinction  between  the  words  used  in  the  Statute  of 
Frauds,  and  in  the  Bankrupt  Act.  I  think  that  both  the  language 
and  the  intention  of  the  two  Acts  are  distinguishable,  and  that  the 

(1)  1  Deac.  B.  C.  131.  (3)  2  Deac.  B.  C.  354. 

(2)  1  Deac.  B.  C.  166.  (4)  3  M.  &  W.  259. 
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decisions  upon  the  latter  Act  cannot  be  reasonably  extended  to  the      Humble 
Statute  of   Frauds.     Shares  in  a   joint-stock  company  like  this    mitchbll. 
are  mere  choses  in  action,  incapable  of  delivery,  and  not  within 
the  scope  of  the  seventeenth  section.     A  contract  in  writing  was 
therefore  unnecessary. 

Pattbson,  Williams,  and  Coleridge,  JJ.  concurred.  [  209  ] 

Rule  discharged. 


BROADBENT  v.  LEDWARD(l).  is3«- 

^    ^                                        Nor,  28. 
(11  Adol.  &  Ellis,  209—213 ;  S.  C.  3  P.  &  D.  45.)  

r  209  1 
In  detinue,  upon  issue  joined  on  a  plea  denying  property  in  the  plaintiff,         '-        -* 

it  is  no  defence  that  there  are  other  persons,  co-tenants  with  the  plaintiff, 

who  are  not  joined  in  the  action. 

Dbtinub  for  pictures.  Pleas.  1.  Non  detinet.  2.  That  the 
pictures  were  not  the  pictures  of  the  plaintiff. 

At  the  trial  at  the  Liverpool  Spring  Assizes,  1888,  before 
Coleridge,  J.,  it  appeared  that  the  plaintiff  was  a  trustee  and 
member  of  a  club,  and  as  such  member  was  proprietor  of  the 
j>icture8  jointly  with  other  members,  who  were  not  made  co- 
plaintiffs  in  the  action.  The  jury  found  a  verdict  for  the  plaintiff 
on  both  issues,  subject  to  a  motion  to  enter  a  verdict  for  the 
defendant  on  the  second  plea,  if  the  Court  should  be  of  opinion 
that  the  nonjoinder  was  a  defence  under  it.  In  the  following  Term 
Wightman  obtained  a  rule  niri  accordingly. 

CressweU,  Alexander  and  Tomlinson  now  showed  cause : 

Detinue  is  essentially  an  action  founded  on  tort ;  *and  one  of      [  *2io  ] 
several  partis  injured  may  therefore  sue  alone,  subject  to  a  plea 
in  abatement.      That  this  is  the  law  in  trover  is  established  by 
NeUhorpe  v.  Dorrington  (2),  Addison  v.  Overend(B),  and  Sedgworth  v. 
Overend  (4).  . 

(Coleridge,  J. :  Detinue  and  debt  may  be  joined  in  one  action  (s) ; 
and  the  defendant  might  formerly  have  waged  his  law.) 

(1)  Questions  of  joinder  are  made  62  L.   T.    867.      But   the    judicious 

oomparatiYelj  unimportant  in  the  pro-  pleader  will  make  no  mistake  about  the 

ceduie  imder  the  Judicature  Acts  and  joinder  of  plaintiffs. — ^B.  C. 
fiulee  of  Court,  B.  S.  C.  Ord.  XVI.         (2)  2  Lev.  113. 
Bules  1,  2  and  11.    »ee  per  Bowen,         (3)  6  T.  B.  766. 
L.  J.,  in  Van  Odder  v.  Sowerby,  Ac.         (4)  7  T.  B.  279. 
Society  (1890)  44  Ch.  Diy.  374, 59  L.  J.  (5)  2  Wms.  Saund.  117  c,  note  (2)  to 

Ch.  683 ;   Richards  v.  Butcher  (1890)  Corytan  y.  Lithehye. 
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Broadbknt  Those  teBts  are  not  decisive,  for  detinue  and  trover  may  also  be 
Ledwabd.  joined  (i),  and  trial  by  law  wager  depended  not  on  the  form  of 
action,  for  it  would  not  lie  in  many  cases  of  debt  and  other  actions 
ex  contractu,  but  on  the  nature  of  the  transaction  upon  which 
the  action  was  founded  (2).  The  allegation  of  a  bailment  in  the 
declaration  is  no  proof  that  the  action  is  upon  a  contract,  for  it  is 
immaterial  and  mere  inducement :  Bateman  v.  Elman  (3),  Gledstane 
V.  Hewitt  {4).  The  new  rules  of  pleading  show  that  the  detention 
is  the  gist  of  the  action ;  for  they  provide  that  the  plea  of  non 
detinet  shall  have  no  other  effect  than  to  put  it  in  issue :  Hen.  IV''., 
Will.  IV.,  Pleadings  in  particular  Actions,  III.  (5).  Mills  v. 
Graham  (6)  is  to  the  same  effect ;  and  there  the  action  was  held  to 
lie  against  an  infant.  In  Com.  Dig.  Pleader  (E  10),  the  nonjoinder 
of  a  co-tenant  in  detinue  of  charters  is  treated  as  matter  for  a  plea 
in  abatement  only.  If  the  plaintiff  recover  the  goods  in  specie,  the 
defendant  will  be  in  no  danger  of  actions  at  the  suit  of  the  other 
[  *2ii  ]  tenants  in  common  ;  for  he  *will  then  be  in  the  same  situation  as 
if  he  had  voluntarily  delivered  the  property  to  the  plaintiff,  which 
would  have  been  a  clear  defence :  F.  N.  B.  138  6.  n.  (a)  by  Hale  ; 
and  the  plaintiff  had  a  right  to  take  possession  without  the  assent 
of  the  rest  of  the  joint  owners :  Holliday  v.  CamseU  (7).  If,  instead 
of  delivering  up  the  goods  in  specie,  the  defendant  pays  damages, 
the  case  is  then  exactly  parallel  to  that  of  trover. 

(Coleridge,  J. :  The  judgment  is  to  recover  the  goods  or  their 
value,  and  not  damages  only.) 

The  form  of  judgment  is  satisfied,  if  the  value  of  the  plaintiff's 
share  in  the  goods  be  recovered.  The  form  of  the  issue  is  not 
repugnant  to  a  recovery  of  the  property  by  the  plaintiff  alone,  for 
it  is  not  the  less  his  property  because  it  also  belongs  to  others. 
The  reason  why  all  the  parties  to  a  contract  must  be  joined  is  to 
avoid  a  variance. 

(Pattbson,  J. :  That  is  an  untenable  ground ;  for  then  it  would 
be  a  variance  if  all  persons  who  ought  to  be  co-defendants,  were 
not  joined.) 

(1)  But  see  KeUltY.  BrorMoll,  WiUes,         (4)  1  Cr.  &  J.  565. 

118.  (5)  5  B.  &  Ad.  Appendix,  p.  ix. 

(2)  See  Co.  Litt  295  a ;  Mood  v.  The  (6)  8  B.  B.  767  (1  Bos.  &  P.  (N.  B.) 
Mayor  of  London,  2  Salk.  683.  140). 

(3)  Cro.  El.  866.  (7)  1  B,  R  346  (1  T.  B.  658). 
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At  all  events,  there  is  no  variance  here,  for  no  contract  is  relied  Bboadbbnt 
on,  and  the  issue  is,  in  terms,  proved.  If,  therefore,  the  nonjoinder  lbdwaed. 
be  a  defence,  it  should  be  pleaded  either  in  abatement  or  in  bar. 

Wightman,  contra : 

Although  detinue  does,  in  some  respects,  resemble  trover,  and 
the  detention  is  the  gist  of  the  action,  there  are  other  incidents 
which  essentially  distinguish  the  two  forms  of  action.  The  process 
was  different  at  common  law,  being  by  summons,  as  in  debt  or 
account,  and  not  by  attachment.  That  the  plaintiff  should  be  able 
to  join  counts  in  detinue  and  debt,  and  *the  defendant  to  wage  [  *2i2  ] 
his  law,  are  further  distinctions  showing  that  detinue  is  in  the 
nature  of  debt.  It  is  no  test  that  the  defendant  might  discharge 
himself  by  giving  up  the  property  to  one  of  the  co-tenants ;  for  a 
debtor  may  do  the  same  by  paying  one  of  his  joint  creditors,  yet 
all  must  join  in  suing  him.  One  of  several  joint  owners  may 
recover  in  trover,  because  no  prejudice  can  thereby  accrue  to  the 
rest;  and,  if  there  be  any  prejudice  to  the  defendant,  he  can 
prevent  it  by  a  plea  in  abatement.  But  here  each,  if  he  sues 
separately,  may,  and  must,  recover  the  whole ;  and  the  jury 
cannot,  as  in  trover  or  trespass,  apportion  the  sum  to  be  recovered 
by  the  plaintiff  alone.  The  defendant  has  an  option  to  deliver  up 
the  goods,  or  to  pay  the  value  ;  but  how  is  this  option  to  be  exer- 
cised, if  several  may  bring  successive  or  concurrent  actions  for 
the  entire  property  (i).  How  is  the  defendant  to  make  a  partial 
delivery  to  each  ? 

(Lord  Dbnman,  Gh.  J. :  Has  not  the  plaintiff  a  right  to  recover 
as  against  the  defendant,  who  has  no  right  at  all  ?) 

Not  in  this  form  of  action,  in  which  the  damages  cannot  be 
assessed  according  to  the  plaintiff's  separate  interest.  It  is  a 
proceeding  in  rem,  in  which  the  persons  really  entitled  to  the 
property  should  be  made  plaintiffs.  The  plaintiff  has  not  such 
a  property  as  is  necessary  to  support  this  action,  and  has  no  right 
to  throw  on  the  defendant  the  difficulty  of  finding  out  who  are  the 
plaintiff's  co-tenants. 

Lord  Dbnman,  Gh.  J. : 

It  is  always  unpleasant  to  defeat  justice  by  adherence  to  tech- 
nical and  arbitrary  rales.     In  suing  upon  contracts  the  rule  has 

(1)  See  Pye  v.  Cooke,  Moo.  864,  865. 
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Bboadbent  certainly  *been  that  all  the  contracting  parties  must  be  joined 
Ledward.  fis  co-plaintiffs,  and  advantage  may  be  taken  of  the  non-joinder 
r  *2i3  ]  without  a  plea  in  abatement ;  but,  as  no  express  authority  has 
been  shown  by  Mr.  Wightman  for  the  application  of  this  rule  to 
the  action  of  detinue,  we  shall  decide  against  the  defendant.  If  any 
inconvenient  consequence  arises  to  the  defendant  from  detaining 
the  property  of  joint  owners,  it  might  have  been  avoided  by  giving 
it  up  to  any  one  of  them. 

Pattbson,  J. : 

The  rule  as  to  the  consequence  of  the  non-joinder  of  parties  as 
plaintiffs  in  actions  founded  upon  contract  is  not  satisfactory  in 
principle,  and  ought  not  to  be  extended. 

Williams  and  Colbmdge,  JJ.,  concurred. 

Rtde  discharged. 


1839.  WALMESLEY  and  NELSTKOP   v.  COOPER. 

^^'^^'  (11  AdoL  &  Ellis,  216—222 ;  S.  C.  3  P.  &  D.  149;  10  L.  J.  a  B.  49.) 

I-  ^^^  J  A  covenant  by  A.  not  to  sue  defendant  for  any  debt  due  from  him  to  A. 

cannot  be  pleaded  as  a  release  in  bar  of  an  action  by  A.  and  B.  for  a  debt 
due  to  them  jointly. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea ;  that,  after  defendant  became  indebted  to  plaintiffs,  and 
before  the  commencement  of  the  suit,  the  plaintiff,  Walmesley, 
by  a  certain  indenture,  released  to  defendant  the  several  debts 
[  •217  ]  in  the  declaration  mentioned,  *and  all  damages  sustained  by 
him  by  reason  of  the  detention  thereof  and  otherwise,  and  all 
causes  of  action,  claims,  and  demands  in  respect  of  the  same. 
Verification. 

Beplication ;  that  the  indenture  mentioned  in  the  plea  was  and 
is  an  indenture  purporting  to  be  made  11th  July,  1837,  between 
defendant  of  the  first  part,  T.  Tattersall  and  G.  Watts,  of  the 
second  part,  and  several  creditors  of  the  defendant  of  the  third 
part,  and  is  as  follows :  (The  I'eplication  then  set  out  at  length  a 
deed  by  which  the  defendant  assigned  his  estate  and  effects  to 
Tattersall  and  Watts,  upon  trust  to  sell  them  and  to  divide  the 
proceeds  rateably  according  to  their  debts  among  the  parties  to 
the  deed  of  the  third  part,  who  should  execute  it  on  or  before 
Ist  August,  1837 ;  and  the  several  parties  whose  hands  and  seals 
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were  sabscribed  and  set  thereto,  of  the  third  part,  for  themselves  Walmeslet 
severally  did  thereby  covenant  with  the  defendant  that  they,  or  coopeb. 
any  of  them,  should  not,  nor  would,  at  any  time  thereafter,  prose- 
cute, arrest,  molest,  interrupt,  or  disturb  the  defendant,  or  attach 
the  goods  which  he  might  thereafter  acquire,  for  any  debt  then 
owing  to  them  respectively,  from  the  defendant,  but  would  accept 
such  dividend  or  composition  as  should  arise  from  the  estate 
assigned,  in  full  satisfaction  of  their  respective  demands.)  That 
the  plaintiff  Walmesley,  being  one  of  the  creditors,  subscribed  and 
executed  the  deed  as  one  of  the  parties  of  the  third  part  after  the 
said  1st  August,  and  not  before ;  and  by  reason  thereof  no  dividend 
had  been,  or  would  become,  due  or  payable  to  the  plaintiffs,  or  to 
either  of  them,  in  respect  of  the  said  assignment ;  nor  have  the 
plaintiffs,  or  either  of  them,  received  any  dividend  in  *respect  of  [  •218  ] 
their  debt ;  and  the  said  indenture  had  been  and  was  of  no  avail 
to  the  plaintiffs,  or  either  of  them.     Verification. 

Rejoinder;  that,  before  and  at  the  time  when  the  plaintiff 
Walmesley  executed  the  indenture,  the  two  plaintiffs  were  creditors 
of  the  defendant  for  the  monies  mentioned  in  the  declaration,  and 
plaintiff  Walmesley  then  had  notice  of  the  contents  of  the  inden- 
ture, and  of  the  clause  therein  as  to  the  1st  August,  and  of  all 
other  provisions  therein.     Verification. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  this  \vacation,  November  29th  (1). 

Tomlinson  for  the  plaintiff : 

The  only  question  is,  whether  the  covenant  in  the  indenture 
operates  as  a  release  of  the  joint  debt  of  the  plaintiffs.  The  recital 
of  the  deed  and  its  context  show  that  the  operation  was  only  to  be 
co-extensive  with  the  consideration,  and,  therefore,  as  the  plaintiffs 
received  no  advantage  from  the  trust  (the  plaintiff  Walmesley  not 
having  executed  before  1st  August,  and  the  plaintiff  Nelstrop  not 
having  executed  at  all),  the  release  must  be  restrained  so  as  not  to 
apply  to  a  debt  due  to  the  plaintiffs  jointly.  (As  the  judgment  did 
not  proceed  on  this  ground,  the  rest  of  this  head  of  argument  is 
omitted.)  Assuming  the  covenant  in  the  indenture  to  apply  to 
joint  debts,  it  is  the  subject  of  a  cross  action,  and  is  not  pleadable 
as  a  release  against  both  the  plaintiffs.  This  construction  will 
throw  the  loss  where  it  ought  to  fall,  viz.  on  Walmesley  alone,  and 
iH  agreeable  to  principle  and  authority.     The  principle  is  that, 

(1)  Before  Loixl  Deninan,  Ch.  J.,  Pattesou,  Williams,  and  Coleridge,  J  J. 
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Walheslby  where  a  ^recovery  by  the  plaintiff  against  the  defendant  would 
Cooper.  necessarily  give  the  defendant  a  right  of  action  against  the  plaintiff 
[  •219]  to  recover  back  the  fruits  of  the  first  judgment,  there,  to  avoid 
circuity  of  action,  a  covenant  not  to  sue  may  be  pleaded  as  a 
release.  But  here  the  covenantor  and  covenantee  are  not  the  only 
parties  interested.  The  plaintiff  Nelstrop  is  not  shown  to  be  a 
party  to  the  covenant,  or  privy  to  it.  The  doctrine,  that  a  cove- 
nant not  to  sue  may  operate  as  a  release,  has  been  adopted  by  the 
Courts  slowly,  and  with  many  qualifications.  Lacy  v.  Kinaston  (i)  is 
an  early  authority  in  restraint  of  the  rule.  In  Dean  v.  NeuliaU  (2) 
it  was  held  that  the  obligee,  who  had  covenanted  not  to  sue  one 
of  two  joint  and  several  obligors,  might  sue  the  other,  although 
a  release  to  one  would  have  been  a  bar  as  to  both.  In  Hutton  v. 
Eyre{z)  the  same  point  was  decided  where  the  debt  was  a  joint 
one,  and  not  joint  and  several ;  and  Gibbs,  Ch.  J.  states  in  general 
terms  that  ''  the  rule,  that  a  covenant  not  to  sue  operates  as  a 
release,  applies  only  to  cases  where  the  covenantor  and  covenantee 
are  single." 

Wightman,  contra  : 

As  a  release  by  one  of  two  joint  debtors  is  a  disQharge  of  the 
whole  action,  so  where  the  right  of  action  is  gone  as  to  one,  whether 
by  covenant  or  otherwise,  it  is  gone  as  to  both.  Unless  this  be  the 
proper  construction,  there  will  be  circuity;  for,  if  Nelstrop  died, 
Walmesley  would  be  entitled  to  sue  alone  by  survivorship  for  the 
joint  debt.  It  cannot  be  denied  by  the  plaintiffs  that  the 
covenant  would  then  be  operative  as  a  release;  yet  the  principle 
is  the  same. 

[  ^220  ]  (Pattkson,  J. :  *  Suppose  Walmesley  dead,  and  Nelstrop  sues  as 

survivor,  is  there  any  circuity  ?) 

The  release  operates  on  the  debt,  and  not  merely  on  the  debtor. 
Whatever  is  a  bar  to  one  must  be  a  defence  against  both,  where 
entirety  of  interest  obliges  both  to  join.  In  Hutton  v.  Eyre  (3)  the 
Court  relied  in  some  degree  upon  the  apparent  intention  of  the 
parties  not  to  release  the  co-contractor ;  and  intention  may  certainly 
restrain  the  effect  of  an  express  release.  In  all  the  cases  cited, 
except  Hutton  v.  Eyre  (3),  the  plaintiff  might  have  sued  alone  before 

(1)  1  Ld.  Bay.  688.     «.  C.  2  Salk.  (2)  8  T,  B.  168. 

575 ;  3  Salk.  298.  (3)  16  K.  R.  619  (6  Taunt.  289). 
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the  release.  There  is  nothing  that  should,  on  principle,  prevent  walmbblbt 
a  covenant  like  this  from  having  the  effect  of  a  release  ;  for,  if  the  cooper. 
law  gives  a  partner  the  power  to  extinguish  a  joint  debt,  it  seems  of 
little  importance  whether  it  be  by  adopting  the  form  of  a  release,  or 
of  an  absolute  covenant.  One  is  a  release  in  terms  ;  the  other  by 
construction  of  law.  That  a  discharge  of  one  obligor  by  construc- 
tion, of  law,  as  by  making  him  an  executor  of  the  obligee,  will  be  a 
discharge  of  both,  was  decided  in  Cheetham  v.  Ward  (i),  and  was 
recognised  in  Nicholson  v.  ReviU  (2). 

(Patteson,  J. :  The  covenant  in  the  deed  is  not  even  a  covenant 
with  respect  to  joint  debts ;  nor  does  it  profess  to  be  a  covenant  by 
Walmesley  for  himself  and  partner.) 

The  covenant  is  general,  and  applicable  to  all  debts  for  which  the 
plaintiff  Walmesley  might  sue ;  nor  does  it  appear  that  there  were 
any  other  than  joint  debts  due  to  him. 

(Patteson,  J. :  I  doubt  whether  a  release  by  A.  of  a  debt  due  to 
him  would  release  debts  due  to  him  and  B.  jointly.) 

It  would,  if  there  were  none  but  joint  debts. 

TomUmon,  in  reply :  [  221  ] 

Hvtton  V.  Eyre  (3)  has  not  been  answered  or  explained.  A 
covenant  not  to  sue  is  not  to  be  put  on  the  footing  of  a  release  in 
law ;  but  the  operation  of  a  release  is  given  to  it  in  certain  cases 
and  for  a  certain  purpose,  that  is,  to  avoid  the  expense  and  needless 
form  of  cross  actions.  The  instance  put,  of  a  constructive  release 
by  making  the  debtor  an  executor,  depends  on  the  technical  rule 
that  a  party  cannot  be  both  plaintiff  and  defendant  at  common  law : 
where  that  rule  does  not  obtain,  as  in  equity,  no  such  operation  is 

permitted. 

Cur.  adv.  vult. 

On  the  following  day  (30th  November)  the  judgment  of  the  Court 
was  delivered  by 

LoBD  Denman,  Ch.  J. : 

This  was  an  action  by  two  for  a  joint  debt.  Plea,  that  Walmesley, 
one  of  the  plaintiffs,  by  deed  of  composition,  released  the  defendant 

(1)  4  B.  B.  741  (1  Boa.  &  P.  630).  (3)  16  B.  B.  619  (6  Taunt.  289). 

(2)  43  B.  B.  460  (4  Ad.  &  El.  675). 
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Walmeslet  from  the  debt.  The  replication  sets  oat  the  deed  which  contains  no 
GoopEB.  release  in  terms,  but  a  covenant  by  the  plaintiff  not  to  sae  the 
defendant  for  any  debt  due  from  the  defendant  to  him.  Neither 
the  amount  nor  nature  of  the  debt  from  the  defendant  to  Walmesley, 
to  which  the  covenant  applied,  appears  on  the  deed,  nor  in  the 
schedule  attached  to  it. 

The  defendant  argued  that  this  covenant  amounted  to  a  release 
of  the  joint  debt,  which  was  the  subject-matter  therein  referred  to. 
But  a  covenant  not  to  sue  has  been  held  equivalent  to  a  release  on 
no  other  principle  than  that  of  avoiding  circuity  of  action,  i.e.  the 
[  ^222  ]  scandal  *and  absurdity  of  allowing  A.  to  recover  against  B.,  in  one 
action,  the  identical  sum  which  B.  has  a  right  to  recover  in  another 
against  A.  The  law,  when  it  clearly  detects  the  possibility  of  such 
a  waste  of  the  suitor's  money  and  its  own  process,  as  well  as  of  the 
public  time,  will  interpose  to  prevent  its  happening.  But,  if  the 
parties  thus  opposed  in  interest  are  not  the  same,  the  principle 
cannot  apply.  If  one  of  two  plaintiffs  covenants  not  to  sue  for  a 
joint  debt,  he  may  be  liable  for  a  breach  of  that  covenant  if  both 
afterwards  sue.  But,  if  he  is  then  sued  by  the  debtor  for  breach  of 
covenant,  he  alone  must  answer  for  it.  The  two  will  have  recovered 
according  to  defendant's  obligation  to  them ;  but  that  one  only  will 
be  compellable  to  refund  who  has  entered  into  a  counter  obligation 
with  their  debtor  not  to  sue  him.  The  subject-matter  of  the  two 
actions  may  be  called  the  same,  being  the  same  in  amount,  in  one 
sense  ;  but  the  parties  are  different ;  the  partnership  losing  nothing 
by  the  separate  contract  of  one  of  the  partners,  who,  however,  has 
made  himself  personally  liable  by  not  performing  it. 

This  appears  not  only  to  be  a  fair  deduction  from  the  principle, 
but  also  strictly  conformable  with  all  the  decisions  that  were  brought 
before  us. 

We  think  that  the  joint  debt  is  not  released  by  the  deed  set  forth, 
and  that  the  plaintiffs  are  entitled  to  our  judgment. 

Judgment  for  the  plaintiffs. 
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IN  THE   EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 

PARNABY  AND  Others  v.  The  COMPANY  of  PEOPEIE- 

TORS  OF  the  LANCASTEE  CANAL  COMPANY. 

The  COMPANY  of  PEOPEIETOES  of  the  LANCASTEE 
CANAL  COMPANY  v.  PAENABY  and  Others  (I). 

(11  Adol.  &  EUis,  223—244 ;  S.  C.  3  P.  &  D.  162 ;  9  L.  J.  (N.  S.)  Ex.  338;   1 

Rail.  Cas.  696.) 

Declaration  in  case  against  a  Canal  Company  stated  that,  by  the  Canal 
Act  (stat  32  Geo.  HI.  c.  101),  the  Company  was  formed  to  make  and 
maintain  the  canal,  with  power  to  take  tolls,  and  all  persons  had  free 
liberty  to  navigate  the  canal ;  and,  if  any  boat  should  be  sunk  in  the  canal, 
and  the  owner  or  person  haying  care  of  it  should  not  without  loss  of  time 
weigh  it  up,  it  was,  by  the  statute,  to  be  lawful  for  the  Company  to  weigh 
it  up,  and  detain  it  till  payment  of  expenses :  that  the  Company  completed 
the  canal,  and  took  tolls  on  it ;  that  a  boat  sunk  in  the  canal,  so  that  vessels 
paased  with  difficulty  in  the  day,  and  at  night  were  in  danger  of  running 
fool  of  it ;  that,  although  the  Company  could,  and  ought  to,  have  requested 
the  owner  &c.  to  weigh  it  up,  and,  if  that  was  not  done  without  loss  of  time» 
could,  and  ought  to,  have  weighed  it  up,  and,  in  the  meantime,  have  caused 
a  light  or  signal  to  be  placed  to  enable  boats  to  avoid  it,  yet  the  Company 
did  not  cause  the  owner  &c.  to  weigh  it  up,  nor  themselves  weigh  it  up,  nor 
place  a  light  or  signal :  whereby  plaintiff's  boat,  navigating  the  canal,  ran 
foul  of  the  sunken  boat  and  was  damaged. 

Held,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Q.  B.),  that  the  declaration  disclosed  a  sufficient  duty  and  breach. 

By  the  Court  of  Exchequer  Chamber :  such  duty  was  not  created  by  the 
clause  enabling  the  Company  to  weigh  the  boat,  but  arose  upon  a  common 
law  principle  that  the  owners  of  a  canal,  taking  tolls  for  the  navigation, 
were  bound  to  use  reasonable  care  in  making  the  navigation  secure,  the 
want  of  which  reasonable  care  might  be  collected  from  the  declaration, 
although  the  complaint  was  ostensibly  foimded  on  the  statute. 

Case.  The  declaration  stated  that  by  an  Act  of  Parliament 
(32  Geo.  IIL  c.  101),  intituled,  **  An  Act  for  making  and  main- 
taining a  navigable  canal  from  Kirkby  Kendal,  in  the  county  of 
Westmoreland,  to  West  Houghton,  in  the  county  palatine  of 
Lancaster,  and  also  a  navigable  branch  from  the  said  intended 
canaly  at "  &c.,  ''  to  "  &c.,  *'  and  also  another  navigable  branch 
from  "  &c.  '*  to  "  &c.,  it  was  enacted  (2)  that  the  persons  therein 
mentioned  were,  and  should  be,  united  into  a  Company  for  the 


1839. 
November. 

Exchequer 
Chamber, 

[223] 


(1)  Approved  in  Mersey  Fhtckn  Trus- 
f^e9  T.  GibU  (1866)  L.  R.  1 H.  L.  93,  35 
L.  J.  Ex.  225 ;  and  the  same  principle 
followed  in  B.  v.  WiUiaiM  (1884)  9  App. 


Cas.  418,  53  L.  J.  P.  C.  04,  J.  C— R.  C. 

(2)  Sect.  1.     The  provisoes,  as  set 

out  in  the  declaration,  contained  some? 

immaterial  vaiiations  from  the  statute. 
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[  ♦226  ] 


carrying  on,  completing,  and  maintaining  the  said  navigable  canal 
and  branches  passable  *for  boats,  barges,  and  other  vessels,  accord- 
ing to  the  rules,  orders,  and  directions  thereinafter  expressed,  and 
should,  for  that  purpose,  be  one  body  politic  and  corporate,  by  the 
name  of  the  Company  of  Proprietors  of  the  Lancaster  Canal 
Navigation  as  therein  mentioned :  and  'the  said  Company,  and 
their  successors,  were  thereby  authorised  and  empowered  to  make 
and  complete  a  canal,  to  be  called  the  Lancaster  Canal,  and  to  be 
navigable  and  passable  for  boats,  barges,  or  other  vessels,  from,  at, 
or  near  Kirkby  Kendal  aforesaid,  to  and  through  the  several 
parishes  therein  mentioned,  and  also  one  branch  &c. ;  and  also 
one  other  branch  &c. ;  and  to  do  all  matters  and  things  which  they 
should  think  convenient  and  necessary  for  the  making,  e£fecting, 
extending,  preserving,  improving,  completing,  and  easy  using  of 
the  said  intended  canal  and  other  works,  as  therein  mentioned: 
and  (i)  that  it  should  be  lawful  for  the  said  Company,  and  their 
successors,  from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  take,  and  recover,  to  and  for  their  own  proper  use  and 
behoof,  the  rates  and  duties  in  the  said  Act  in  that  behalf  men- 
tioned :  and  (2)  that  all  persons  whosoever  should  have  free 
liberty  to  navigate  upon  the  said  canal,  sluices,  trenches,  or 
passages,  with  any  boats  or  vessels  not  exceeding  such  lengths  and 
breadths  as  the  locks  would  commodiously  permit,  upon  payment 
of  such  rates  and  duties  as  should  be  demanded  by  the  said 
Company  and  their  successors,  not  exceeding  the  rates  and  duties 
thereinbefore  mentioned :  and  (3)  that,  if  any  boat  or  vessel  should 
be  placed  or  lie  abreast  or  athwart  in  any  part  of  the  said  canal  or 
branches,  &c.,  not  being  *moored  at  both  ends,  or  if  any  person  or 
persons  navigating  any  boat  or  vessel  should  wilfully  obstruct  the 
navigation  of  the  said  canal  by  means  of  such  boat  or  vessel,  and 
the  person  having  the  care  of  such  respective  boat  or  vessel  should 
not  immediately,  upon  request  made,  moor  the  same  at  both  ends, 
or  remove,  stop,  or  effectually  secure  the  same,  as  the  case  should 
require,  every  person  so  offending  should,  for  every  such  offence, 
forfeit  a  sum  not  exceeding  &c.,  and  also  alike  sum  for  every  hour 
such  neglect  or  obstruction  should  continue ;  and  that  it  should  be 
lawful  for  the  agents  or  servants  of  the  said  Company  and  their 
successors,  or  any  of  them,  to  cause  any  such  boat  or  vessel  to  be 
unloaded,  if  necessary,  and  to  be  removed  in  such  manner  as  should 


(1)  Sect.  84. 

(2)  Sect.  91. 


(3)  wSect.  110. 
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be  proper  for  preventing  such  obstruction  in  the  navigation,  and  to 
seize  or  detain  such  boat  &c.,  and  the  loading  &c.,  until  the  charges 
occasioned  by  such  unloading  and  removal  were  paid  ;  and  that,  if 
any  boat  or  vessel  should  be  sunk  in  the  said  canal  or  branches  &c., 
and  the  owner  or  owners,  or  person  or  persons  having  the  care  of 
such  boat  or  vessel,  should  not,  without  loss  of  time,  weigh  or  draw 
up  the  same,  it  should  be  lawful  for  the  agents  or  servants  of  the 
said  Company,  or  their  successors,  or  any  of  them,  to  cause  such 
boat  or  vessel  to  be  weighed  or  drawn  up,  and  to  detain  and  keep 
the  same  till  payment  were  made  of  all  the  expenses  thereby 
necessarily  occasioned. 

The  count  then  stated  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  &c.,  the  canal  and  branches  had  been 
completed,  and  the  Company  had  been  and  were  used  and  accus- 
tomed to  take  and  receive  rates  and  duties  in  respect  of  the  passing 
of  boats  and  vessels  in  and  along  the  said  canal  and  branches ; 
and  *the  plaintiffs  then  were  the  owners  of  a  certain  fly  boat  of 
great  value,  to  wit  &c.,  and  of  such  a  length  as  the  said  locks 
would  commodiously  permit,  wherewith  they  had  been  used  and 
accustomed  to  pass  and  repass  in  and  along  the  said  canal  and 
branches,  with  goods,  &c.,  as  common  carriers,  paying  to  the  said 
Company  such  rates  and  duties  in  that  behalf  as  were  required  by 
the  said  Company,  not  exceeding  the  amounts  in  that  behalf  by  the 
said  Act  directed ;  and  in  and  on  board  of  which  fly  boat,  at  the 
time  of  the  committing  &c.,  there  were  divers  goods,  &c.,  of  great 
value,  to  wit  &c.,  of  and  belonging  to  &c.,  to  wit  (naming  several 
owners),  and  which  were  then  in  the  custody,  and  under  the  care 
and  in  the  possession,  of  plaintiffs,  as  carriers,  and  for  the  purpose 
of  being  safely  carried  by  them  in  and  on  board  of  the  said  boat, 
for  reward  &c. :  that  heretofore,  to  wit  1st  March,  1886,  a  certain 
boat  sunk  in  one  of  the  said  branches  of  the  said  canal,  to  wit 
(describing  the  branch),  and  lay  athwart  the  same,  and  was  moored 
only  at  one  end,  and  obstructed  the  navigation  of  the  said  canal  in 
the  said  branch  thereof,  so  that  boats  and  vessels  passing  in  the 
daytime  could  not,  without  difficulty,  avoid  or  pass  such  obstruc- 
tion, and  boats  passing  at  night  and  in  the  dark  would  be  in  great 
danger  of  running  foul  of,  and  striking  against,  the  same :  and 
neither  the  owner  or  owners,  nor  persons  having  the  care,  of  the 
said  boat  so  sunk,  did  or  would  without  loss  of  time  weigh  or  draw 
up  the  same,  or  remove  the  said  obstruction,  but  wholly  neglected 
&c.,  of  all  which  premises  the  Company,  long  before  the  happening 
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of  the  accident  and  accruing  of  the  damage  after  mentioned,  had 
notice;  whereupon  it  then  became  and  was  the  duty  of  the 
Company,  by  their  agents  or  servants  in  that  behalf,  "^within  a 
reasonable  time  after  such  notice,  to  cause  the  boat  so  sunk  to 
be  weighed  or  drawn  up,  and  the  said  obstruction  to  be  removed : 
yet  the  Company,  by  their  servants,  did  not  nor  would  do  or  perform 
their  duty  in  the  premises,  but  wholly  neglected  the  same,  in  this, 
to  wit  that,  although  a  reasonable  time  in  that  behalf  elapsed  long 
before  the  accruing  of  the  damage  after  mentioned,  and  although 
the  said  Company  could,  and  might,  and  ought  to,  have  called  on 
and  requested  the  owner  or  owners,  or  person  or  persons  having 
the  care,  of  the  said  last-mentioned  boat,  to  moor  the  same  at  both 
ends,  or  to  remove,  stop,  or  effectually  secure,  and  to  weigh  and 
draw  up,  the  same,  and,  if  the  same  had  not  thereupon  been  done 
without  loss  of  time,  could,  and  might,  and  ought  to,  have  caused 
such  boat  to  be  weighed  and  drawn  up  before  the  time  when  the 
said  damage  accrued  as  afore-mentioned,  and  could,  and  might, 
and  ought,  in  the  meantime  and  until  such  obstruction  should 
be  removed,  to  have  caused  some  light  or  other  signal  to  be  so 
placed  as  to  enable  persons  steering  or  guiding  boats  or  vessels  in 
in  that  direction  in  the  night  time  to  avoid  the  same :  yet  the  said 
Company  did  not,  nor  would,  cause  the  owner  &c.,  or  person  &c., 
to  be  requested  to  moor  &c.,  or  to  remove  &c.,  nor  to* weigh  &c., 
nor  did,  nor  would  cause  such  boat  to  be  unloaded  or  removed  in 
such  manner  as  was  proper  for  preventing  such  obstruction  in  the 
navigation,  nor  to  be  weighed  or  drawn  up,  nor  did  nor  would 
cause  any  light  or  signal  to  be  set  up  &c. ;  by  means  whereof  the 
said  fly  boat  of  the  plaintiffs,  having  on  board  thereof  the  said 
goods  &c.,  and  lawfully  and  rightfully  passing  in  and  along  the 
said  branch  &c.,  and  the  persons  attending  on  *and  on  board  of 
the  said  fly  boat  and  having  the  direction  thereof,  and  being  the 
servants  of  the  plaintiffs  in  that  behalf,  being  unable  to  see  the 
said  obstruction,  on  the  night  of  the  said  1st  March,  1886,  ran 
foul  of,  and  struck  against,  the  end  of  the  said  boat  so  sunk  «&c., 
and  by  means  thereof  (averment  that  the  boat  was  broken,  damaged, 
and  spoiled,  and  the  goods  spoiled,  damaged,  and  rendered  of  no 
use,  insomuch  that,  by  reason  of  the  premises,  the  plaintiffs  were 
put  to,  and  did  necessarily  incur,  great  expense,  amounting  to  Sic, 
in  and  about  the  unloading,  raising,  &c.,  their  said  fly  boat,  &c. : 
with  special  damage  for  the  expense  of  hiring  another  boat,  loss 
by  keep  of  horses,  and  wages,  and  deprivation  of  profits,  and  by 
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having  to  reship  the  goods,  and  satisfy  the  owners  for  the  damage 
done). 
Plea,  Not  gnilty. 

On  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Summer 
Assizes,  1836,  it  was  objected  that,  admitting  the  facts  as  laid 
in  the  declaration,  no  breach  of  duty  was  shown.  The  learned 
Judge  declined  to  stop  the  case,  but  reserved  leave  to  move  for  a 
nonsuit.  Verdict  for  the  plaintiffs.  In  Michaelmas  Term,  1836, 
CrcMtcell  obtained  a  rule  nisi  for  a  nonsuit.  In  Easter  Term, 
1838,  [the  case  was  argued  before  Lord  Denman,  Gh.  J.,  and 
Patteson,  J.]. 

Lord  Denman,  Ch.  J.,  in  the  following  Trinity  Term,  June  6th, 
1888,  delivered  the  judgment  of  the  Court  of  Exchequer : 

This  was  an  action  on  the  case  for  negligence  in  leaving  a 
sunken  barge  in  the  defendants'  canal,  which  the  plaintiffs'  vessel 
ran  against,  and  was  thereby  sunk.  The  declaration  set  forth 
portions  of  the  Act,  by  which  the  defendants  were  empowered  to 
make  a  canal  passable  for  all  boats,  and  to  receive  tolls  for  their 
passage,  and  to  raise  such  vessels  as  might  be  sunk  in  their  canal, 
if  the  owners  should  omit  to  do  so  for  twenty-four  hours  (i) :  it 
then  alleged  a  duty  in  the  defendants  to  keep  the  canal  clear  and 
safe  for  navigation,  and  stated  that  the  plaintiffs'  vessel  was  navi- 
gating there,  using  the  canal,  and  paying  toll  to  the  defendants : 
and,  lastly,  described  the  injury  sustained  from  the  vessel  after  the 
twenty-four  hours.    The  only  plea  was  Not  guilty. 

On  the  trial  before  my  brother  Coleridge,  the  jury  found  a  verdict 
for  the  plaintiffs  to  the  full  extent  of  their  loss :  but  the  defendants 
obtained  a  role  for  entering  a  nonsuit  according  to  leave  reserved  : 
and  we  have  heard  that  rule  fully  argued. 

We  do  not  feel  the  smallest  doubt  that  this  action  may  be  main- 
tained. The  only  one  of  the  numerous  cases  cited  that  appeared 
to  point  the  other  way,  is  Harris  v.  Baker  (2),  where  trustees  of  a 
road  were  held  not  liable  to  an  action  for  a  personal  injury  arising 
from  plaintiff's  falling  in  the  night  time  over  a  heap  of  scrapings 
placed  on  the  roadside  by  defendant,  who  placed  no  light  to  give 
notice  of  the  obstruction.  But  that  case  may  be  distinguished, 
as  the  action  was  against  public  *of&cers  who  derived  no  benefit 
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(1)  The  expression  in  the  statute  and 
dedaration  is  **  without  loss  of  time." 


(2)  16  R  E.  370  (4  M.  &  S.  27). 
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from  the  road.  The  present  defendants,  on  the  contrary,  invite 
the  whole  public  to  navigate  on  their  canal,  in  consideration  of  the 
tolls  paid.  They  have  lawful  power  to  make  the  canal  in  all 
respects  fit  for  navigation,  and  particularly  to  remove  the  kind  of 
obstruction  by  which  the  plaintiff  suffered.  It  is  the  same,  in 
principle,  as  if  they  announced  the  carrying  on  of  a  business  at 
premises  accessible  only  by  a  certain  road  over  their  land,  which 
was  open  to  the  public  for  that  purpose,  but  which  they  only,  and 
not  the  public,  had  a  right  to  repair,  and  they  left  that  road  in  so 
bad  a  state  that  a  person's  leg  was  broken  when  he  came  to  transact 
business  with  them  there.  A  more  familiar  example,  and  not  of 
very  rare  occurrence,  is  that  of  a  shopkeeper  who  leaves  a  trap-door 
open  in  his  shop,  and  causes  a  customer  to  fall  down  and  suffer 
injury.     *     ♦     * 

Rule  discharged. 

The  plaintiffs  having  entered  up  judgment,  the  defendants 
brought  error  in  the  Exchequer  Chamber.  The  case  was  argued  last 
Trinity  vacation  (Tuesday,  June  18th,  1889),  before  Tindal,  Ch.  J., 
Bosanquet,  Yaughan,  and  Erskine,  JJ.,  and  Parke,  Gurney,  and 
Maule,  Barons. 

[After  argument,  the  Coubt  took  time  for  consideration.] 


L  2^1  ]       Tindal,  Gh.  J.,  in  this  vacation  (December  2nd),  delivered  the 
judgment  of  the  Coubt  : 

The  question  raised  by  the  writ  of  error  in  this  case,  after  a 
verdict  on  a  plea  of  Not  guilty,  was,  whether  the  declaration  dis- 
closed a  cause  of  action  against  the  Canal  Company.  It  recited 
several  clauses  of  stat.  82  Geo.  III.  c.  101,  by  which  the  Company 
were  empowered  to  make  and  maintain  a  canal  navigable  by  the 
public  with  boats  and  vessels  on  payment  of  tolls.  One  of  those 
clauses  enacted  that  it  should  be  lawful  for  the  agents  or  servants 
of  the  Company,  if  any  boat  should  be  sunk  in  the  canal,  and  the 
owners  should  not  weigh  or  draw  it  up,  to  cause  it  to  be  weighed 
or  drawn  up,  and  to  detain  it  till  the  payment  of  expenses.  The 
declaration  then  proceeded  to  state  that  the  canal  was  formed  and 
completed,  and  that  the  Company  received  tolls ;  that  the  plaintiffs 
were  navigating  the  canal  with  a  fly  boat ;  that  a  boat  was  sunk  in 
it,  and  obstructed  the  navigation,  so  that  boats  could  pass  with 
difficulty  in  the  day,  and  at  night  were  in  great  danger  of  striking 
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against  the  sunken  boat ;  that  the  owners  of  the  boat  did  not 
weigh  or  draw  it  up,  of  which  the  Company  had  notice ;  whereupon 
it  was  the  duty  of  the  Company,  within  a  reasonable  time  after 
such  notice,  to  cause  the  boat  to  be  weighed  or  drawn  up,  and  the 
obstraction  to  be  removed:  and  the  breach  assigned  is  that  the 
Company  did  not,  within  such  reasonable  time  as  aforesaid,  cause 
the  boat  to  be  raised  or  drawn  up,  nor  the  obstruction  removed, 
nor  did  nor  would  cause  a  light  or  other  signal  to  be  set  up  or 
placed,  or  notice  to  be  given,  so  "^as  to  warn  persons  steering  or 
guiding  boats  in  that  direction  of  the  said  obstruction :  by  means 
of  which,  and  by  and  through  the  neglect  and  default  of  the 
Company  in  that  behalf,  and  without  any  default  in  the  plaintiffs, 
the  fly  boat  of  the  plaintiffs,  being  rightfully  passing  along  the 
canal,  and  the  persons  on  board  of  it  being  unable  to  see  the 
obstruction,  in  the  night,  ran  foul  of,  and  struck  against,  the  boat 
which  was  so  sunk :  and,  by  reason  thereof,  the  fly  boat,  with  the 
goods  on  board,  was  damaged. 

The  principal  objection  in  this  case  was,  that  the  clause  recited 
in  the  declaration,  and  which  is  therein  stated  to  have  cast  a  duty 
on  the  Company  to  remove  the  obstruction  caused  by  the  sunken 
boat,  was  not  obligatory,  but  was  an  enabling  or  a  permissive  clause 
only.  And  we  are  all  of  that  opinion.  Neither  the  clause  recited, 
nor  any  thing  in  the  Act  of  Parliament  contained,  imposes  such 
a  duty  on  the  defendants  below :  and  the  allegation  in  the  declara- 
tion, as  to  the  duty  of  the  Company,  seems  to  have  been  founded 
on  a  mistake  as  to  the  true  meaning  and  effect  of  that  clause. 

But,  admitting  this  to  be  so,  the  question  then  arises,  whether, 
upon  the  facts  stated  in  the  declaration,  another  duty  of  a  different 
kind  was  not  imposed  by  the  common  law  upon  this  Company; 
and  whether  a  sufficient  breach  of  that  duty  is  not  alleged.  It 
is  clear  that  the  statement  of  the  duty  in  the  declaration  is  an 
inference  of  law  from  the  facts,  and  need  not  be  stated  at  all,  or, 
if  improperly  stated,  may  be  altogether  rejected.  Omitting,  there- 
fore, as  it  appears  to  us,  the  improper  and  unfounded  statement 
of  duty  in  the  declaration,  the  facts  stated  in  the  inducement 
show  that  the  Company  made  the  canal  for  their  profit,  and 
opened  it  to  the  public  upon  the  payment  of  tolls  to  the  Company : 
*and  the  common  law,  in  such  a  case,  imposes  a  duty  upon  the 
proprietors,  not  perhaps  to  repair  the  canal,  or  absolutely  to 
free  it  from  obstructions,  but  to  take  reasonable  care,  so  long 
as  they  keep  it  open  for  the  public  use  of  all  who  may  choose 
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to  navigate  it,  that  they  may  navigate  without  danger  to  their 
lives  or  property.  We  concur  with  the  Court  of  Queen's  Bench  in 
thinking  that  a  duty  of  this  nature  is  imposed  upon  the  Company, 
and  that  they  are  responsible  for  the  breach  of  it  upon  a  similar 
principle  to  that  which  makes  a  shopkeeper,  who  invites  the  public 
to  his  shop,  liable  for  neglect  on  leaving  a  trap-door  open  without 
any  protection,  by  which  his  customers  suffer  injury. 

The  declaration,  it  is  true,  contains  no  averment  of  such  a  duty, 
which  it  need  not  do,  nor  any  allegation  in  express  terms  of  the 
breach  of  such  duty.  But  the  question  still  is,  whether  the  facts 
alleged  do  not  necessarily  imply  that  there  was  a  breach  of  that 
duty.  We  have  felt  some  doubt  upon  this  point ;  but  we  think,  on 
consideration,  that  in  substance  such  breach  of  duty  is  sufficiently 
assigned. 

It  is  averred  that  the  Company  had  notice  of  the  obstruction  by 
the  sunken  boat ;  that  they  did  not,  within  such  a  reasonable  time 
as  aforesaid  (that  is  within  a  reasonable  time  after  such  notice), 
either  weigh  up  the  boat,  or  remove  the  obstruction  in  any  other 
way,  or  do  that  which,  in  the  event  of  their  choosing  to  do  neither 
of  those  things,  they  certainly  ought,  if  they  had  used  reasonable 
care  to  prevent  accidents,  to  have  done,  namely,  either  place  a 
signal,  or  give  some  notice  to  those  who  were  navigating  in  that 
part  of  the  canal.  The  allegation  that  they  neither  removed  the 
obstruction,  nor  gave  actual  or  constructive  notice  of  it,  amounts 
to  an  allegation  of  a  breach  of  their  common  *law  duty  to  take 
reasonable  care  to  prevent  mischief  by  the  obstruction;  and  the 
allegation,  that  they  did  not  do  so  within  a  reasonable  time  after 
notice,  is  equivalent  to  a  statement  that  a  reasonable  time  had 
elapsed  to  have  enabled  them  to  have  either  removed  the  obstruction 
or  given  such  notice  of  it. 

On  this  ground,  we  think  that  there  is  a  good  breach  of  a 
common  law  duty,  and  that  the  declaration  may  be  supported,  and, 
consequently,  that  the  defendant  in  error  is  entitled  to  our 
judgment. 

Judgment  affirmed. 
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Case  of  the  SHEKIFF  of  MIDDLESEX.  i8*o- 

Jan,  27. 

(11  Adol.  &  Ellis,  273—297  ;  S.  C.  nom.  Stockdah  v.  Hamard,  3  P.  &  D.  349 ;  

4  Jur.  70;  nom.  R,  v.  Emm,  8  Dowl.  P.  C.  451.)  [  273  ] 

To  a  habeas  corpus  ad  subjiciendum  &c.  it  was  returned  by  the  Serjeant- 
at-arms  of  the  Honse  of  Commons  that  he  detained  the  prisoners  on  the 
foUowing  warrant,  directed  to  him  by  the  Speaker. 

*'  Martis,  21''  die  Januarii,  1840.  Whereas  the  House  of  Commons  have 
this  day  resolved  that  VV.  E.  and  J.  W.,  Sheriff  of  Middlesex,  having  been 
g:uilty  of  a  contempt  and  breach  of  the  privileges  of  this  House,  be  com- 
mitted to  the  custody  of  the  Serjeant-at-arms  attending  this  House,  these 
are  therefore  to  require  you  to  take  into  your  custody  the  bodies  of  the  said 
W.  E.  and  J.  W.  and  them  safely  to  keep  during  the  pleasure  of  this  House, 
for  which  this  shall  be  your  sufficient  warrant.  Oiven  under  my  hand," 
&c.     "C.  S.  LsFEVBE,  Speaker." 

H^d, 

1.  That  the  warrant  was  not  bad  for  omitting  to  state  the  grounds  on 
which  the  parties  had  been  adjudged  guilty  of  contempt. 

2.  That  this  Court  could  not  inquire  by  affidavit  into  the  merits  of  the 
commitment,  even  if  the  case  were  within  stat.  56  Geo.  III.  c.  100. 
Although,  in  affidavits  on  which  the  habeas  corpus  issued,  it  was  sworn 
that  the  parties  were  in  fact  committed  for  executing  process  in  obedience 
to  the  rules  of  this  Court. 

3.  That  the  word  **  having,"  in  the  warrant,  was  a  sufficient  averment 
that  the  parties  had  been  guilty  of  contempt. 

4.  That  the  return  sufficiently  showed  an  authority  to  issue  such  warrant 
on  behalf  of  the  House. 

5.  That  the  words  **  this  House,"  in  the  warrant,  were  not  uncertain,  no 
house  being  therein  mentioned  but  the  House  of  Commons. 

6.  That  the  warrant  was  not  too  uncertain  in  alleging  "  a  contempt  and 
breach  of  the  privileges  of  this  House,"  and  not  a  contempt  of  the  House. 

jK.  V.  Richards,  on  January  28rd  in  this  Term,  moved  for 
a  writ  of  habeas  corpus  requiring  Sir  William  Gosset,  Knight, 
Serjeant-at-arms  of  the  House  of  Commons,  or  other  person  having 
the  castody  &c.,  to  bring  before  this  Court  the  bodies  of  William 
Evans,  Esquire,  and  John  Wheelton,  Esquire,  with  the  day  and 
cause  of  their  being  taken  and  detained  &c.,  to  undergo  &c. 

The  motion  was  made  on  the  affidavit  of  Messrs.  Evans  and 
Wheelton,  Sheriff  of  Middlesex,  which  [stated,  in  effect,  that  these 
gentlemen  were  detained  in  the  custody  of  the  Serjeant-at-arms 
for  no  other  reason,  as  they  believed,  than  that  they  had  acted 
1/ond  fide  and  to  the  best  of  their  judgment  as  officers  of  the  Court 
(of  Queen's  Bench)  in  the  execution  of  its  process  in  an  action  of 
Stockd<de  v.  Hansard,  being  a  similar  action  to  the  one  reported 
in  48  R.  R.  826  (9  Ad.  &  El.  1)]. 

On  Monday,  January  27th,  the  Serjeant-at-arms  'brought  into       [  277  ] 
Court  Messrs.  Evans  and  Wheelton,  the  Sheriff,  and  made  the 
following  return : 

ROt. — ^VOL.  LII.  22 


888  1840.    Q.  B.     11  AD.  &  EL.  277—285.  [b.b. 

Cask  op  thb  "  I,  the  said  Sir  William  Gosset,  Knight,  Serjeant-at-arms  of 
Middlesex,  the  House  of  Commons  in  the  writ  hereunto  annexed  named,  do 
hereby  certify  and  return,  in  obedience  to  the  said  writ,  that, 
before  the  coming  of  the  said  writ  to  me,  to  wit  on  the  21st  day  of 
January,  a.d.  1840,  I  did  take  into  my  custody,  and  have  thence- 
forth always  hitherto  detained  in  my  custody,  and  still  do  detain 
in  my  custody,  the  said  William  Evans,  Esquire,  and  John 
Wheelton,  Esquire,  in  the  said  writ  named,  under  and  by  virtue 
of  a  certain  warrant  under  the  hand  of  the  Bight  Honourable 
Charles  Shaw  Lefevre,  Speaker  of  the  said  House  of  Conunons, 
which  said  warrant  is  as  follows : 

"  Martis,  21°  die  Januarii,  1840. 
"  Whereas  the  House  of  Commons  have  this  day  resolved  that 
William  Evans,  Esquire,  and  John  Wheelton,  Esquire,  SheriflF  of 
Middlesex,  having  been  guilty  of  a  contempt  and  breach  of  the 
privileges  of  this  House,  be  committed  to  the  custody  of  the 
Serjeant-at-arms  attending  this  House: 

"  These  are  therefore  to  require  you  to  take  into  your  custody 
the  bodies  of  the  said  William  Evans  and  John  Wheelton,  and 
them  safely  to  keep  during  the  pleasure  of  this  House  ;  for  which 
this  shall  be  your  sufficient  warrant. 

"  Given  under  my  hand 
"  the  21st  day  of  January,  1840. 

**  (Signed)  Charles  Shaw  Lefevre, 
"  Speaker. 
"  To  the  Serjeant-at-arms 
'^  attending  the  House  of  Commons.'* 

[  278  ]  **  And  I  do  hereby  further  certify  and  return,  in  obedience  to  the 

said  writ,  that  the  above  is  the  cause  of  my  taking  and  detaining 
in  my  custody,  as  in  the  said  writ  mentioned,  the  said  W.  E., 
Esquire,  and  J.  W.,  Esquire,  the  bodies  of  which  said  W.  E., 
Esquire,  and  J.  W.,  Esquire,  I  have  here  ready  as  in  and  by  the 
said  writ  I  am  commanded. 

**  William  Gossbt." 

R,  V.  Richards  then  moved  that  the  return  should  be  filed, 
which  being  done,  he  moved  that  Messrs.  Evans  and  Wheelton 
should  be  now  discharged. 


[  286  ]  No  one  appeared  in  support  of  the  return. 
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Lord  Denman,  Gh.  J. :  Case  of  the 

Sheriff  of 
I  think  it  necessary  to  declare  that  the  judgment  delivered  by    Middlesex. 

this  Court  last  Trinity  Term,  in  the  case  of  Stockdale  v.  Hansard  (i), 

appears  to  me  in  all  respects  correct.     The  Court  decided  there 

that  there  was  no  power  in  this  country  above  being  questioned 

by  law.     The  House  of  Commons  there  *attempted  to  place  its       [  '^sb  ] 

privilege  on  the  footing  of  an  unquestionable  and  unlimited  power. 

It  was  argued,  against  that  claim,  that  the  dicta  of  learned  Judges 

by  which  it  was  supported  had  in  many  cases  been  hastily  thrown 

out,  and  were  encountered  by  others  of  a  contrary  tendency  from 

Judges  not  less  eminent,  and  by  precedents.     I  endeavoured  to 

establish  that  the  claim  advanced  in  that  case  tended  to  a  despotic 

power  which  could  not  be  recognised  or  exist  in  this  country,  and 

that  the  privilege  of  publication,  as  there  asserted,  had  no  legal 

foundation.     To  all   these  positions  I,  on  farther  consideration, 

adhere ;  all  of  them  I  believe  in  my  conscience  to  be  true.     And  if 

this  were  not  so,  it  is  strange  that  the  case  should  not  have  been 

brought  before  the  other  ten  Judges  by  writ  of  error.     The  House 

could  have  suffered  no  loss  of  dignity  by  submitting  to  them  the 

question  which  it  had  already  laid  before  us.    In  the  last  resort,  a 

further  appeal  might  have  been  made  to  the  House  of  Lords.     The 

efficacy  of  such  an  appeal  is  not  to  be  disputed  merely  because 

persons  may  choose  to  cast  reflections  on  that  body  in  which,  by 

law,  the  ultimate  decision  is  vested.     That  House,  too,  had  an 

interest  (if  such  motives  were  supposed  to  prevail)  in  upholding  a 

privilege  which  was  claimed  for  them  as  well  as  for  the  House  of 

Commons.    Besides,  if  our  judgment  and  that  of  the  Exchequer 

Chamber  had  been  adverse  to  the  plaintiff,  it  is  probable  that  he 

would  not  have  acquiesced ;  and  then  resort  must  have  been  had 

to  the  jurisdiction  of  the  House  of  Lords.     In  deciding  the  former 

case,  we  looked  to  the  law  as  our  only  safe  guide,  discarding  all 

considerations  of    supposed   expediency;    and,   under    the    same 

guidance,  we  examine  the  question  now  before  us. 

The  only  question   upon   the  present  return  is,   whether  the       [  287  ] 

comniitment  is  sustained  by  a  legal  warrant.     Three  objections 

have  been  taken  to  the  warrant,  in  point  of  form  merely.    First, 

that  the  words  ''having  been  guilty"  are  no  direct  adjudication 

that  a  contempt  has  been  cotnmitted.     But  in  a  late  case  (2),  where 

(1)  48  E.  B.  326  (9  Ad.  &  El.  1).  Cambridgeshire,  4  Ad.  &  El.  Ill ;  Bex 

(2)  See  Reffina  v.  Lewi^,  8  Ad.  &  El.      v.  Milwrton,  44  E.  R.  606  (6  Ad.  &  El. 
tiSl,      Also  Bex  V.    The    Justices    v/      841). 
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Case  of  the  the  participle  was  used  in  this  manner,  we  considered  it  as  a  direct 
Sheriff  of 
Middlesex,   allegation ;  and  it  would  be  childish  to  suppose  that,  in  a  document 

expressed  as  this  is,  the  grammatical  form  objected  to  could  alter 
the  effect.  Secondly,  it  is  said  that  the  warrant  states  only  a 
resolution  of  the  House  that  a  contempt  has  been  committed,  but 
no  order  given  by  them  to  the  Speaker.  This  appears  to  me 
unnecessary.  We  must  notice  that  the  Speaker  is  the  officer  of 
the  House,  and  must  take  it  that,  when  they  adjudged  a  contempt 
to  have  been  committed,  he  had  full  authority  from  that  moment. 
Thirdly,  it  is  objected  that  the  words  ''  this  House,'*  in  the  latter 
part  of  the  warrant,  are  not  connected  by  any  reference  with  the 
House  of  Commons  before  mentioned.  But  no  other  house  is 
mentioned  in  the  warrant ;  and  the  Serjeant-at-arms  certifies  in 
his  return  that  the  warrant  is  under  the  hand  of  the  Speaker.  I 
cannot  for  a  moment  so  trifle  with  a  clear  and  intelligible  document 
as  to  say  that  the  House  of  Commons  is  not  meant.  It  was  also 
observed  that  the  warrant  does  not  allege  a  contempt  of  the  House, 
but  "  a  contempt  and  breach  of  the  privileges  of  this  House."  But 
the  same  form  was  used  in  the  cases  of  Sir  Francis  Burdett  (i)  and 
Mr,  Hobhouse  (2). 
[  •288  ]  The  verbal  criticisms,  therefore,  fall  to  the  ground.     *The  great 

objection  remains  behind,  that  the  facts  which  constitute  the 
alleged  contempt  are  not  shown  by  the  warrant.  It  may  be 
admitted  that  words  containing  this  kind  of  statement  have 
appeared  in  most  of  the  former  cases;  indeed  there  are  few  in 
which  they  have  not.  In  the  proceedings  upon  the  case  of  Jay 
and  Topham  (3),  where  Sir  Francis  Pemberton  and  Sir  Thomas 
Jones  were  committed  by  the  House  of  Commons  for  a  judgment 
as  just  and  reasonable  as  any  ever  pronounced,  the  resolution  as  to 
each  was,  that  he,  **  giving  judgment  to  overrule  the  plea  to  the 
jurisdiction  of  the  Court  of  King's  Bench,  in  the  case  between  Jay 
and  To2)ham,  had  broken  the  privileges  of  the  House."  I  mention 
this  case  chiefly  for  the  purpose  of  correcting  a  mistake  of  no  small 
importance.  It  has  been  supposed  that  the  resolution  to  which  I 
have  referred  was  passed  by  the  Convention  Parliament,  and  had 
the  sanction  of  Sir  J.  Holt,  as  one  of  the  members :  but  the  reso- 
lution \vas  passed  in  July,  1689  (4) ;  and  in  April  of  that  year 

(1)  12  R.  R.  450  (14  East,  1).  rarliament  was    dissolved    February 

(2)  2  Chitty,  207.  6tli,    1689-90  :     5    Pari.    Hist    539 ; 

(3)  12  How.  St.  Tr.  821.  Ralph's  History  of  England,  vol.  ii. 

(4)  July    19th.      The    Convention  186. 
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Holt  was  made  Chief  Justice  of  the  King's  Bench.      In   Brass  Case  of  the 

O XT y T> T IPIJ'    ON* 

Croshifs  (1),  Sir  F.  Burd^^tVs  (2),  and  Mr.  Ilobhome's  (3)  cases,  words  Middlesex. 
were  used  showing  the  nature  of  the  contempt.  In  the  Earl  of 
Shqtlesbury's  case  (4)  the  form  was  general ;  and  it  was  held 
unnecessary  to  set  out  the  facts  on  which  the  contempt  arose. 
That  case  is  open  to  observation  on  other  grounds ;  but  I  think  it 
has  not  been  questioned  on  this.  In  Recjina  v.  Patif  (6)  three  of 
•the  Judges  adopted  the  doctrine  of  that  case  to  the  extent  of  [  •2ft9  ] 
holding  that  the  Court  could  not  inquire  into  the  ground  of  com- 
mitment, even  when  expressed  in  the  warrant.  Holt,  Ch.  J., 
differed  from  them  on  that  point;  but  he  did  not  question  that, 
where  the  warrant  omitted  to  state  facts,  the  cause  could  not  be 
inquired  into  (6).  In  Murray's  case  (7),  which  has  often  been 
referred  to,  and  recognised  as  an  authority,  the  warrant  was  in  a 
general  form.  There  is,  perhaps,  no  case  in  the  books  entitled  to 
so  great  weight  as  Burdett  v.  Abbot  (s),  from  the  learning  of  the 
counsel  who  argued  and  the  Judges  who  decided  it,  the  frequent 
discussions  which  the  subject  underwent,  and  the  diligent  endea- 
vours made  to  obtain  the  fullest  information  upon  it.  The  judgment 
of  Lord  Ellenborough  there,  as  it  bears  on  the  point  now  before 
us,  is  remarkable.  He  says  (9),  '*If  a  commitment  appeared  to  be 
for  a  contempt  of  the  House  of  Commons  generally,  I  would  neither 
in  the  case  of  that  Court,  or  of  any  other  of  the  superior  Courts, 
inquire  further :  but  if  it  did  not  profess  to  commit  for  a  contempt, 
but  for  some  matter  appearing  on  the  return,  which  could  by  no 
reasonable  intendment  be  considered  as  a  contempt  of  the  Court 
committing,  but  a  ground  of  commitment  palpably  and  evidently 
arbitrary,  unjust,  and  contrary  to  every  principle  of  positive  law, 
or  national  (lo)  justice;  I  say,  that  in  the  case  of  such  a  commit- 
ment (if  it  ever  should  occur,  but  which  I  cannot  possibly 
^anticipate  as  ever  likely  to  occur),  we  must  look  at  it  and  act  upon  [  •200  ] 
it  as  justice  may  require  from  whatever  Court  it  may  profess  to 
have  proceeded."  Baylby,  J.,  as  well  as  Lord  Ellenborough, 
appears  in   that  case  to  have  been  of  opinion  that,  if  particular 

(1)  2  W.  BL  754;  »S.  C.  3  Wils.  188.  ment,  that  they  might  be  committed 

(2)  12  B.  B,  450  (14  East,  1).  for  any  other  cause,  than  that  ex- 

(3)  2  Chitty,  207.  pressed  in  the  warrant:  **   2  Ld.  Bay. 

(4)  6  How.  St.  Tr.   1269;  8,  C.  I  1115. 

Mod.  144.  (7)  1  Wils.  299. 

(5)  2  Ld.  Bay.  1105.  (8)  12  B.  B.  450  (14  East,  1). 

(6)  '<He    said,    the    cause    of   the         (9)  12  B.  B.  468  (14  East,  150). 
prisoneTs' commitment  being  expressed         (10)  Probably     a      misprint       for 
in  the  warrant,  excluded  any  intend-  "  natural." 
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Case  of  the  facts  are  stated  in  the  warrant,  and  do  not  bear  out  the  commit- 
MiDDLEsEx.    ment,   the   Court   should   act   upon   the   principle   recognised   by 
Holt,  Ch.  J.,  in  Rpffina  v.  Patii  (i) ;  but  that,  if  the  warrant  merely 
states  a  contempt  in  general  terms,  the  Court  is  bound  by  it.    That 
rule  was  adopted  by  this  Court  in  Rex  v.  Hohhonse  (2) ;  and  in  the 
late  case  of  Stockdule  v.  Hansard  (3)  there  was  not  one  of  us  who 
did  not  express  himself  conformably  to  it.     In  the  passages  which 
have  been  cited  from  my  own  judgment  in  that  case,  as  showing 
that,  if  a  person  were  committed  for  a  contempt  in  trespassing  upon 
a  member's  property,  this  Court  would  notice  the  ground  of  com- 
mittal,  I   always   supposed    that  the  insufficient  ground   should 
appear  by  the  warrant.      The  Earl  of  Shafteshurii's  case  (4)  has 
been  dwelt  upon  in  the  argument  as  governing  the  decisions  of  the 
Courts  on  all  subsequent  occasions;   but  I  think  not  correctly. 
There  is  something  in  the  nature  of  the  Houses  themselves  which 
carries  with  it  the  authority  that  has  been  claimed;  though,  in 
,  discussing  such  questions,  the  last  important  decision  is  always 
referred  to.     Instances  have  been  pointed  out  in  which  the  Crown 
has  exerted  its  prerogative  in  a  manner  now  considered  illegal,  and 
the  Courts  have  acquiesced ;  but  the  cases  are  not  analogous.     The 
Crown  has   no  rights  which  it  can  exercise  otherwise  than  by 
[  "291  ]       process  of  law  and  through  amenable  officers :  but  *repre8entative 
bodies  must  necessarily  vindicate  their  authority  by  means  of  their 
own ;  and  those  means  lie  in  the  process  of  committal  for  contempt. 
This  applies  not  to  the  Houses  of  Parliament  only,  but  (as  was 
observed  in  Burdett  v.  Ahhot  (5)  to  the  courts  of  justice,  which,  as 
well  as  the  Houses,  must  be  liable  to  continual  obstruction  and 
insult    if    they  were    not    entrusted   with    such    powers.     It    is 
unnecessary  to  discuss  the  question  whether  each  House  of  Parlia- 
ment be  or  be  not  a  Court ;  it  is  clear  that  they  cannot  exercise 
their  proper  functions  without  the  power  of  protecting  themselves 
against  interference.     The  test  of  the  authority  of  the  House  of 
Commons  in  this  respect,  submitted  by  Lord  Eldon  to  the  Judges 
in  Burdett  v.  Ahhot  (6),  was,  whether,  if  the  Court  of  Common  Pleas 
had  adjudged  an  act  to  be  a  contempt  of  Court,  and  committed  for 
it,  stating  the  adjudication  generally,  the  Court  of  King's  Bench, 
on  a  haheas  coi-pus  setting  forth  the  warrant,  would  discharge  the 

(1)  2  Ld.  fiay.  1105.  Mod.  144. 

(2)  2  Chitty,  207.  (o)  12  R.  B.  459  (14  East,  138), 

(3)  48  R.  R.  326  (9  Ad.  &  EL  1).  (6)  5  Dow,  199. 

(4)  5  How.  St.  Tr.  1269     S.  C.  1 


VOL.  Lii.l       1840.     Q.  B.     11  AD.  &  EL.  291—292.  343 

prisoner  because  the  facts  and  circumstances  of  the  contempt  were  Case  of  thk 
not  stated.  A  negative  answer  being  given,  Lord  Eldon,  with  the  Middlesex. 
concurrence  of  Lord  Erskine  (who  had  before  been  adverse  to  the 
exercise  of  jurisdiction),  and  without  a  dissentient  voice  from  the 
House,  affirmed  the  judgment  below.  And  we  must  presume  that 
what  any  Court,  much  more  what  either  House  of  Parliament, 
acting  on  great  legal  authority,  takes  upon  it  to  pronounce  a 
contempt,  is  so. 

It  was  urged  that,  this  not  being  a  criminal  matter,  the  Court  was 
bonndy  by  stat.  56  Geo.  IH.  c.  100,  s.  8,  to  inquire  into  the  case  on 
affidavit ;  but  I  think  the  provision  cited  is  not  applicable.  On  the 
motion  for  a  *haheas  corpus,  there  must  be  an  affidavit  from  the  [  '292  ] 
party  applying;  but  the  return,  if  it  discloses  a  sufficient  answer, 
puts  an  end  to  the  case :  and  I  think  the  production  of  a  good 
warrant  is  a  sufficient  answer.  Seeing  that,  we  cannot  go  into 
the  question  of  contempt  on  affidavit,  nor  discuss  the  motives 
which  may  be  alleged.  Indeed  (as  the  Courts  have  said  in 
some  of  the  cases)  it  would  be  unseemly  to  suspect  that  a  body, 
acting  under  such  sanctions  as  a  House  of  Parliament,  would,  in 
making  its  warrant,  suppress  facts  which,  if  discussed,  might 
entitle  the  person  committed  to  his  liberty.  If  they  ever  did  so 
act,  I  am  persuaded  that,  on  further  consideration,  they  would 
repudiate  such  a  course  of  proceeding.  What  injustice  might  not 
have  been  committed  by  the  ordinary  Courts  in  past  times,  if 
such  a  course  had  been  recognised  !  as,  for  instance,  if  the  Recorder 
of  London,  in  BusheWs  case  (i),  had,  in  the  warrant  of  commit- 
ment, suppressed  the  fact  that  the  jurymen  were  imprisoned  for 
returning  a  verdict  of  acquittal.  I  am  certain  that  such  will 
never  become  the  practice  of  any  body  of  men  amenable  to  public 
opinion. 

In  the  present  case,  I  am  obliged  to  say  that  I  find  no  authority 
under  which  we  are  entitled  to  discharge  these  gentlemen  from 
their  imprisonment. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  I  agree  with  my  Lord  Chief  Justice 
diat  the  jxxdgmentmStockdale  W.Hansard  (2)  is  a  binding  authority. 
The  defendants  might  have  brought  that  case  before  a  court  of 
error,  but  have  not  done  so.     I  still  concur  entirely  in  the  opinions 

(1)  Vaugh.  135 ;  .S.  C.  Freem.  K.  B.  (2)  48  E,  R.  326  (9  Ad.  &  El.  1). 

&  C.  P.  1 ;  Sir  T.  Jones,  13, 
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Case  of  the  there  delivered.  The  question  before  "^^us  arises  on  the  return  to  a 
Middlesex,  writ  of  habeas  corpuH.  If  the  warrant  returned  be  good  on  the  face 
[  ♦293  ]  of  it,  we  can  inquire  no  further.  The  principal  objection  is,  that 
it  does  not  sufficiently  express  the  cause  of  commitment;  and 
instances  have  been  cited  in  which  the  nature  of  the  contempt 
was  specified.  But  the  doctrine  laid  down  in  BurdHt  v.  Ahlxn  (i), 
in  this  Court  and  before  the  House  of  Lords,  sufficiently  authorizes 
the  present  form.  If  the  warrant  declares  the  grounds  of  adjudi- 
cation, this  Court,  in  many  cases,  will  examine  into  their  validity  ; 
but,  if  it  does  not,  we  cannot  go  into  such  an  inquiry.  Here  we 
must  suppose  that  the  House  adjudicated  with  sufficient  reason  ; 
and  they  were  the  proper  judges.  As  to  the  verbal  objections,  I 
think  that  ''having  been  guilty  of  a  contempt"  is  a  sufficient 
averment  that  the  parties  were  guilty :  and,  although  there  is  no 
express  statement  of  an  authority  to  the  Speaker  to  sign  the 
warrant,  we  must  all  take  notice  that  there  is  such  a  person, 
and  that,  by  the  practice  of  the  House,  he  is  the  person  to 
execute  a  resolution  of  this  kind.  Who  is  to  commit  the  parties 
in  such  a  case?  The  House  must  do  it,  through  the  proper 
officer ;  and  we  must  take  notice  that  the  Speaker  is  that  officer. 
The  expression  ''  this  House  "  might  have  been  ambiguous  if  any 
other  ''house"  had  been  spoken  of  in  the  warrant:  but  no  other 
is  mentioned. 

WiLLUMS,  J. : 

Any  observation  on  this  case  from  me  might  have  been  spared, 
but  for  the  extent  to  which  the  discussion  before  us  has  gone,  and 
the  circumstances  in  which  the  respectable  gentlemen  making  this 
[  *294  ]  application  *are  placed.  It  was  a  startling  admission  in  the  argu- 
ment which  has  been  addressed  to  us,  that,  for  the  last  century  and 
a  half,  there  have  been  precedents  in  favour  of  this  conmiitment. 
Eecognized  precedents  have  the  force  of  decisions,  by  which  Courts, 
and  Judges  individually,  must  hold  themselves  bound.  I  do  not 
think  this  Court  can  suffer  any  loss  of  authority  by  so  acting  in  the 
present  case;  but,  whatever  may  be  the  consequence,  we  must 
overlook  it  when  there  is  an  ascertained  rule  of  law  before  us.  If 
the  return,  in  a  case  like  this,  showed  a  frivolous  cause  of  commit- 
ment, as  for  wearing  a  particular  dress,  I  should  agree  in  the 
opinion  expressed  by  Lord  Ellenborouoh  in  Burdett  v.  Abbot  (2), 
where  he  distinguishes  between  a  commitment  stating  a  contempt 

(1)  12Il.R.450(14Ea8t,  1;  oDow,  165).       (2)  12 B.E. 450 (14 East,  1,150). 
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generally,  and  one  appearing  by  the  return  to  be  made  on  grounds  Case  of  the 
palpably  unjust  and  absurd.  The  power  of  committing  generally  Middlesex. 
for  breach  of  privilege  may  be  admitted ;  although,  where  the 
privilege  is  incidentally  brought  forward,  and  especially  if  the 
House  of  Commons  by  plea  bring  it  before  us,  we  cannot  avoid 
judging  of  it.  Then  the  only  point  in  this  case  is,  whether  there 
be  on  the  warrant  an  adjudication,  in  form,  of  commitment  for 
contempt,  which  the  Court,  according  to  precedent,  is  bound  to 
recognize.  The  verbal  criticisms  I  scarcely  need  notice.  The 
expression  "  this  House  "  is  certain  enough,  no  other  having  been 
mentioned ;  and  the  authority  of  the  Speaker  appears  sufficiently 
from  the  resolution  set  forth.  It  did  not  appear  more  fully  in 
Crosby's  case  (i),  Burdett  v.  Ahhot  (2),  or  Rex  v.  Hobkouse  (3).  The 
only  real  question  is,  whether  we  can  interfere  because  *the  ground  [  *205  ] 
of  commitment  is  not  particularly  stated.  On  this  point  it  is 
sufficient  to  cite  the  judgment  of  Db  Grey,  Ch.  J.  in  Brass  Crosby's 
ease  (4),  which  is  referred  to  with  approbation  by  Lord  Ellenborough 
in  Burdett  v.  Abbot  (5).  "  When  the  House  of  Commons  adjudge 
any  thing  to  be  a  contempt,  or  a  breach  of  privilege,  their  adjudica- 
tion is  a  conviction,  and  their  commitment  in  consequence,  is 
execution ;  and  no  Court  can  discharge  or  bail  a  person  that  is  in 
execution  by  the  judgment  of  any  other  Court"  (6).  De  Grey, 
Ch.  J.  adds  (7)  that,  the  privilege  being  in  that  case  brought  in 
question  directly,  and  not  incidentally,  the  Court  cannot  interfere. 
Whether  or  not,  in  the  present  instance,  it  was  right  to  visit  any 
person  with  the  anger,  or  justice,  of  the  House  of  Commons,  is  a 
question  with  which  we  have  no  concern.  On  grounds  of  law,  the 
only  grounds  we  have  a  right  to  proceed  upon,  we  cannot  order 
these  gentlemen  to  be  discharged. 

Coleridge,  J. : 

I  come  to  my  present  conclusion  with  great  regret  when  I  consider 
the  circumstances,  but  with  confidence  in  its  justice.  As  to  the 
former  case  of  Stockdale  v.  Hansard  (8),  so  far  as  regards  the 
general  positions  there  laid  down,  I  most  entirely  agree  in  them, 
and  remain  of  the  same  opinion  as  when  it  was  decided.  I  formed 
that  opinion  with  great  pains  and  labour,  and  a  candid  attention  to 

(1)  3  WilB.  188.  (5)  12  R.  R.  450,467  (14  East,  1, 148). 

(2)  14  East,  1.  (6)  3  Wils.  199. 

(3)  2  Chitt}',  207.  (7)  3  Wils,  202. 

(4)  :{  Wils.  ISS.  (s)  48  R.  R.  32G  (9  Ad.  &  El.  i;. 
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Case  of  the  the  arguments.     The  part  I  took  hi  the  decision  was  comparatively 
Sheripk  ok 
Middlesex,    small;    but  Ihe  judgment  of   the  Court  appears  to  me  perfectly 

[  '296  ]  sound  :  and  it  would  have  been  better  for  those  dissatisfied  ♦with 
it  to  apply  to  a  court  of  error,  than  content  themselves  with  railing 
against  it  in  terms  which  neither  do  themselves  credit  nor  invalidate 
the  decision.  The  material  questions  here  are,  whether  the  return 
is  bad  for  not  disclosing  the  particular  grounds  of  the  commitment: 
and  whether  it  is  open  to  an  answer  by  affidavit ;  or,  if  it  be  so, 
whether  there  is  any  case  made  by  the  aflSdavits.  Now,  first,  it  is 
too  late  to  contend  that  the  generality  of  statement  in  the  warrant 
is  any  solid  objection.  It  appears  by  precedents  that  the  House 
of  Commons  have  been  long  in  the  habit  of  shaping  their  warrants 
in  that  manner.  Their  right  to  adjudicate  in  this  general  form  in 
cases  of  contempt  is  not  founded  on  privilege,  but  rests  upon  the 
same  grounds  on  which  this  Court  or  the  Court  of  Common  Pleas 
might  commit  for  a  contempt  without  stating  a  cause  in  the  com- 
4  mitment.     Lord  Eldon  puts  the  case  in  this  manner  in  Burdett  v. 

Abbot  (1).  When  a  court  of  competent  authority  has  committed, 
the  commitment  is  an  adjudication,  and  the  grounds  of  it  need  not 
be  stated.  Secondly,  it  is  a  mistake  (though  I  need  not  dwell  upon 
the  point)  to  treat  this  as  a  habeas  corpus  under  stat.  56  Geo.  III. 
c.  100.  That  Act  was  passed  to  remedy  <a  defect  in  the  common 
law.  I  think  that  the  habeas  coiyvs  here  is  at  common  law :  but 
it  is  unnecessary  to  consider  that  question.  It  is  contended  that 
affidavits  may  be  received  to  explain  the  facts  returned.  But  the 
return  states  simply  an  adjudication  of  contempt.  There  is  nothing 
in  the  affidavits  referred  to  which  controverts  the  fact  of  such  an 
adjudication  ;  and,  if  the  House  had  jurisdiction  to  make  it,  we  can 

[  *297  ]  no  more  inquire  by  affidavit  whether  they  came  *to  a  right  conclu- 
sion in  doing  so  than  we  could  in  the  case  of  a  like  adjudication  by 
the  Court  of  Common  Pleas.     These  gentlemen  must,  therefore, 

be  remanded. 

Prisoners  remanded. 

[The  sequel  of  this  case,  so  far  as  relates  to  the  proceedings  in 
the  House,  is  summarized  in  a  note  to  State  Trials,  New  Series, 
vol  iii.,  pp.  1258,  1259.  Ultimately  both  prisoners  were  discharged 
by  order  of  the  House,  on  medical  evidence  of  ill-health ;  and, 
after  the  passing  of  the  Act  8  &  4  Vict.  c.  9,  an  order  for  the 
further  attendance  of  Mr.  Evans  at  the  Bar  of  the  House  was 
discharged. — Com.  Journals,  1840,  Feb.  11,  Mar.  7,  April  3  and  15.] 

(1)  5  Dow,  165,  199, 
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The  following  case,  decided  in  Easter  Term,  1840,  may  properly 
1)6  added  here  : 

STOCKUALE  v.  JAMES  HANSARD,   LUKE   GRAVES        ^^f-^ 
HANSARD,  AND  LUKE  JAMES  HANSARD  (1).  '^^^"* 

111  Adol.  &  EUis,  297—300;  S.  C.  3  P.  &  D.  330;  9  L.  J.  (N.  S.)  Q.  B.  218 ;         ^  ^^^  ^ 
8  Dowl.  P.  C.  699;  4  Jur.  338.) 

Under  stat.  3  &  4  Vict.  c.  9,  s.  1,  the  Court  will  stay  proceedings  in  an 
action,  upon  a  certificate  by  the  Speaker  (properly  verified),  that  the  pub- 
licatiou  mentioned  in  the  declaration,  (reciting  a  description  of  it  as  therein 
given),  and  in  respect  of  which  the  action  is  brought,  was  published  by 
order  and  under  the  authority  of  the  House  of  (Commons ;  the  declaration 
being  verified  by  affidavit,  and  appearing  to  be  for  the  publication  of  an 
alleged  libel,  the  description  of  which  corresponds  with  that  in  the  Speaker's 
certificate.  « 

It  is  not  necessary  that  the  certificate  itself  should  further  describe  the 
action  or  declaration. 

Qtt(frf,  whether  the  declaration  need  be  verified  at  all. 

WwHTMAN  moved  that  proceedings  in  this  cause  should  be  stayed, 
pursuant  to  stat.  3  &  4  Vict.  c.  9  (2).  He  moved  on  affidavits  of 
Frederick  Hatton,  clerk  to  the  attorneys  for  the  defendants,  who 
deposed  that  the  action  was  commenced  on  13th  February  last,  by 
summons  of  that  date ;  that  the  declaration  was  filed  on  9th  March 
last,  and  interlocutory  judgment  signed  on  18th  March  last :  and 
that  no  further  proceedings  had  been  had.  He  deposed,  also, 
to  having  seen  the  Speaker  of  the  House  of  Commons  sign,  on 
20th  April  last,  a  certificate,  the  original  of  which  was  annexed  to 
the  affidavit,  and  which  was  as  follows : 

"  In  the  Queen's  Bench. 

"Between  John  Joaeph  Stockdale     -         -     plaintiff; 

"and 
**  James  Hanmrdy  Luke  Graves  Hansard,  and  Luke 
"  James  Hansard  -         -         -  defendants. 

"  I,  the  Bight  Honourable  Charles  Shaw  Lefevre,  Speaker  of  [  2«8  ] 
the  House  of  Commons,  by  authority  of,  and  pursuant  to,  a  statute 
made  and  passed  during  the  present  year  of  the  reign  of  our 
Sovereign  Lady  Queen  Victoria,  intituled,  *  An  Act  to  give  summary 
protection  to  persons  employed  in  the  publication  of  Parliamentary 
papers,'  do  hereby  certify  that  the  book  and  paper  respectively 
mentioned  in  the  declaration  in  this  cause,  and  therein  respectively 

(1)  This  appears   to    be   the    only      stayed  likewise. — R.  C. 
reported  case  under  the  Act.    Doubt-  (2)  This    Act    received    the    royal 

less  the  other  pending  actions  were     assent,  April  14th,  1840. 
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Stockdale  described  as  a  book  of  the  reports  of  the  inspectors  of  the  prisons 
Hansard,  ot  Great  Britain,  and  a  certain  printed  paper  purporting  to  be  a 
copy  of  the  reply  of  the  inspectors  of  prisons  for  the  home  district 
with  regard  to  the  report  of  the  court  of  aldermen  to  whom  it  was 
referred  to  consider  the  first  report  of  the  inspectors  of  prisons  as 
far  as  related  to  the  gaol  of  Newgate,  and  being  the  publications  in 
respect  whereof  this  action  (such  action  having  been  commenced  by 
virtue  of  a  writ  of  summons  bearing  date  the  13th  day  of  February 
last)  hath  been  commenced  and  prosecuted,  were  and  are  the  book 
of  reports  and  paper  published  by  the  above-named  defendants  by 
order  and  under  the  authority  of  the  House  of  Commons. 

"  Given  under  my  hand,  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  this  20th  day  of  April  in  the  year  of  our 
Lord  1840. 

"Charles  Shaw  Lbfbvre, 
''  Speaker  of  the  said  House  of  Commons." 

Hatton  further  deposed  that,  on  24th  April  last,  he  had  served 
both  the  plaintiff  and  his  attorney,  at  2  p.m.  (i),  with  true  copies  of 
a  notice  annexed  to  the  affidavit,  dated  24th  April,  1840 ;  which 
[  •29D  ]  notice  was  to  *the  effect  that  at  3  p.m.  on  Saturday,  25th  April  next 
(this  day),  or  as  soon  after  as  counsel  could  be  heard,  the  defendants 
intended  to  bring  before  the  Court  the  certificate  (which  the  notice 
described),  and  the  affidavit  verifying  the  same,  and  that  application 
would  immediately  be  made  to  the  Court  to  stay  proceedings  pur- 
suant to  the  statute.  Hatton  also  verified,  upon  affidavit,  the 
declaration  in  the  cause,  which  was  annexed  to  the  affidavit,  and 
was  a  declaration  in  case,  stating  that,  whereas  defendants,  on 
25th  June,  1889,  published  concerning  plaintiff,  in  a  certain  book 
purporting  to  be  reports,  &c.  (as  in  the  Speaker's  certificate),  matter 
set  out  in  the  declaration,  and  which  the  plaintiff  alleged  not  to  be 
true,  yet  defendants  published,  concerning  plaintiff,  in  a  certain 
printed  paper,  purporting,  &c.  (as  in  the  Speaker's  certificate), 
other  matter  (2),  which  was  set  out  in  the  declaration  and  alleged 
to  be  libellous. 

Piatt  proposed  to  show  cause  in  the  first  instance,  which  he 
contended  that  he  was  entitled  to  do,  as  the  statute  (sect.  1)  required 
that  twenty-four  hours'  notice  should  be  given  to  the  plaintiff. 

(1)  This  ^08  more  than  twenty-four      in    direct   terms,  to    the   book    first 
hours  before  the  motion  was  made.  mentioned. 

(2)  The  m Jitter  referred,  though  not 
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(Lord  Denman,  Ch.  J. :    We  may  as  well  hear  you :    though  I    Btookdale 
doubt  whether  you  can  insist  upon  it.     It  may  be  that  the  notice     Hansard. 
was  prescribed  only  to  enable  plaintiflfs  to  avoid  incurring  more 
costs.) 

The  certificate  shows  nothing  as  to  the  nature  of  the  declaration 
or  action.  It  might  be  for  goods  sold  and  delivered.  It  appears 
only  that  the  book  and  paper  are  "mentioned"  and  "described  "  in 
the  declaration,  and  speaks  of  the  publications  "in  respect  whereof " 
the  action  is  commenced. 

(Lord  Dbnman,  *Ch.  J. :  The  declaration  is  verified.)  [  •300  ] 

It  should  appear  that  the  Speaker,  who  makes  the  certificate,  has 
seen  it;  and  this  ought  to  be  shown  in  the  certificate  itself. 
Farther,  the  statute  does  not  apply  to  cases  where  judgment  has 
been  suffered  by  default  (i). 

Wightman  and  Crampton,  contra,  were  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

The  Act  is  imperative ;  and  it  has  been  complied  with.  The 
certificate  speaks  of  an  action  commenced  on  the  13th  of  February. 
Whether  it  was  necessary  to  verify  the  declaration  we  need  not 
decide ;  for  that  has  been  done.  The  Speaker  must  have  satisfied 
himself  as  to  the  nature  of  the  proceedings. 

Littledale,  Patteson,  and  Coleridge,  JJ.,  concurred. 

Rule  absolute  (2). 

(1]  This  fact  did  not  expressly  appear,  ordered  that  proceedings  in  this  cause 

(2)  The  rule  was  as  follows,  be  stayed." 

"Upon    reading    the    affidavit    of         The  above  action  was  brought  in 

Frederick  Hatton,  and  the  certiiicate  Hertfordshire.     A  similar  order  was 

of  the  Bight  Honourable  ChiLrles  Shaw  made  this  day  in  an  action  between 

Ijefevre,  Speaker  of  the  House  of  Com-  the  same  parties,  brought  a  few  days 

mons,  thereto  annexed,  another  affi-  earlier  in  Middlesex ;  the  only  dilfer- 

davit  of  the  said  Frederick  Hatton,  ence  between  the  two  cases  bemgthat, 

and  the  paper  writing  thereto  annexed;  in  the  action  last  mentioned,  notice  of 

and  upon  hearing  Mr,  Piatt  of  counsel  a  writ  of  inquiry  of  damages  had  been 

for  the  plaintiff,  and  Mr,   WiyfUmaii  given, 
of  counsel  for  the  defendants:   it  is 
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18*0.  IIODSOLL  V.  STALLEBRASS  and  Another  (1). 

Jan,  11. 
(11  Adol.  &  Ellis,  301—306 ;  S.  C.  3  P.  &  D.  200 ;  9  L.  J.  (N.  S.)  Q.  B.  132 ;  8 

[  301  ]  Dowl.  P.  C.  482.) 

In  an  action  of  tort  for  wounding  plaintifPe  servant,  whereby  he  was 
disabled  from  serving,  the  jury  may  give  damages  for  the  loss  of  service » 
not  only  before  action  brought  but  afterwards,  down  to  the  time  when,  ass 
it  appears  in  evidence,  the  disability  may  be  expected  to  cease. 

A  declaration  for  such  injury,  stating  the  servant  to  have  been 
Ijermanently  crippled,  is  supported  by  evidence  that  the  injured  part  is 
still  disabled  and  likely  to  remain  so,  but,  with  care,  will  be  restored 
in  time. 

Declaration  in  case,  alleging  that  defendants,  viz.  on  11th 
March,  1889,  &c.,  kept  a  dog,  well  knowing  him  to  be  accustomed 
to  bite  mankind,  which  dog  afterwards,  and  while  so  kept  by 
defendants,  viz.  on  &c.,  by  reason  of  the  premises,  bit  James 
Young,  then  and  still  being  plaintiff's  apprentice  and  servant,  and 
lacerated  two  of  his  fingers  and  his  right  hand  and  arm,  insomuch 
that,  by  reason  thereof,  he  became  sick  &c.,  and  so  continued  for  a 
long  &c.,  viz.  from  thence  until  the  commencement  of  this  suit, 
during  all  which  time  J.  Y.  was  and  continued  unable  to  do  his 
duty  as  such  servant  and  apprentice,  and  as  such  servant  and 
apprentice  to  serve  and  assist  plaintiff  in  his  trade  of  a  watch- 
maker (which  plaintiff  then  carried  on),  as  J.  Y.  otherwise  would 
have  done,  and  in  the  way  of  which  said  trade  and  business  J.  Y. 
had  before  been,  and  was  before  then  duly  apprenticed  to  plaintiff 
by  indenture,  viz.  of  July  9th,  1836,  for  a  certain  term,  viz.  from 
thence  until  the  said  J.  Y.,  who  was  of  the  age  of  thirteen  years  on 
1st  August,  1885,  should  accomplish  his  full  age  of  twenty-one 
years ;  and  plaintiff  thereby  not  only  lost  the  service  of  his  said 
servant  and  apprentice  Sec,  but  was  obliged  to  pay  money  &c., 
viz.  &c.,  in  and  about  hiring  another  person,  viz.  W.  E.,  to  serve 
him  &c.  instead  of  J.  Y.  during  the  time  aforesaid,  and  in  and 
about  endeavouring  to  cure  his  said  servant  &c.  '^  And  the 
plaintiff  further  saith  that,  by  means  of  the  premises,  the  said 
fingers  and  hand  and  arm  of  the  said  J.  Y.  have  become  and  are 
[  *302  ]      permanently  crippled  and  hurt  and  rendered  unfit  *for  use,  and 

(1)  Comm.  per  BowSN,   L.   J.,  in  judgment  of  the  majority  in  that  case 

Brumdm  v.  Humphrey  (1884)  14  Q.  B.  was  put  on  the  ground  that  the  act 

Div.  141,  lol,  53  L.  J.  Q.  B.  476,  481 ;  which  caused  the  subsequent  damage 

cited  by  Lord  Blackbukn  (in  dissent-  was  not  in  itself  actionable.    That  was 

mg\u^fgiaeni)\ii  Darley  Main  Colliery  followed  by  the  Court  of  Appeal  in 

Co,  V.  Mitchell  (1886)  11  App.  Gas.  1 27,  Crumhie  v.  Walhend  Local  Board  [1891] 

142,  55  L.  J.  Q.  B.  529,  536.      The  1  Q..  B.  503,  60  L.  J.  Q.  B.  392.— E.  C. 
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the  general  health  of  the  said  J.  Y.  hath  become  and  is  greatly 
injured  and  impaired,  and  the  said  J.  Y.  will  never  again  be 
capable  of  working  at  the  said  trade  and  business  of  watchmaker 
as  he  otherwise  might  and  would  have  done;  and  the  plain- 
tiff will  thereby  lose  all  benefit  and  advantage  which  he  might 
and  woald  otherwise  have  received  and  acquired  from  the  future 
^Tvice  and  assistance  of  the  said  J.  Y.  as  such  servant  and 
apprentice  as  aforesaid,  from  thenceforth  until  the  end  and  expi- 
ration of  his  said  apprenticeship;  and  he,  the  plaintiff,  having 
in  and  by  the  said  indenture  of  apprenticeship  covenanted  and 
agreed  to  find,  provide,  and  allow  unto  the  said  J.  Y.,  his  said 
^rvant  and  apprentice,  competent  and  sufficient  meat,  drink,  and 
Apparel,"  &c.,  "  during  all  the  term  aforesaid,  will  remain  liable 
^:)  to  do  until  the  end  and  expiration  of  the  said  term,  notwith- 
i'tanding  he  may  hereafter  receive  little  or  no  benefit  from  the 
^rvice  and  assistance  of  the  said  J.  Y.  as  such  servant  and 
apprentice  as  aforesaid  in  his  the  plaintiff's  said  trade  and 
budinesd,  in  consequence  of  the  wounds  and  injuries  aforesaid 
oc(^ioned  as  aforesaid,"  <&c. 

Plea :  10/.  paid  into  Court,  with  averment  that  plaintiff  hath  not 
^udtained  damages  beyond  lOZ.  in  respect  of  the  causes  of  action  in 
ihe  declaration  mentioned.  Verification.  Replication :  damages 
•  ftra,  in  respect  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
London  after  last  Michaelmas  Term,  the  injury  complained  of  was 
proved ;  and  it  appeared  that  the  apprentice  had  been  ever  since, 
and  still  was,  so  far  disabled  by  it  in  his  hand  and  arm  that  the 
value  of  his  services  to  the  plaintiff  was  greatly  diminished,  and  was 
*iikely  to  continue  so  for  some  time  longer  ;  but  a  surgeon  stated 
that,  with  proper  treatment,  the  injured  parts  would  in  time  be 
restored.  The  Lord  Chief  Justice  left  it  to  the  jury,  first,  to  say 
^hat  damage  the  plaintiff  had  suffered  from  the  time  of  the  injury 
antil  that  of  his  commencing  the  action ;  and,  secondly,  to  esti- 
niHte  his  damage  for  the  remaining  time  during  which  he  would 
^-^  a  loser  by  the  state  of  the  apprentice.  The  jury  estimating 
the  damage  before  action  brought  at  101.  (the  sum  paid  into 
Court),  and  the  subsequent  damage  at  20Z.,  his  Lordship  reserved 
leave  to  move  to  enter  a  verdict  for  the  defendant,  if  the  Court 
should  be  of  opinion  that  the  latter  head  of  damage  ought  not 
*•»  liHve  been  taken  into  account ;  and  the  plaintiff  had  a  verdict 
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Erie  now  moved  according  to  the  leave  reserved  : 

The  damage  after  action  brought  shoald  not  have  been  left  to 
the  jury.  This  is  decided  by  Hambleton  v.  Veere  (i).  The  plaintiff 
there  declared  for  the  seduction  of  his  apprentice,  whereby  it  was 
alleged  that  plaintiff  lost  the  apprentice's  services  for  all  the  residue 
of  the  term  covenanted  for  in  the  indentures ;  and,  damages  having 
been  assessed  generally,  but  it  appearing  by  the  record  that  the 
term  of  apprenticeship  had  not  yet  expired,  judgment  was  arrested. 
Mr.  Serjt.  Williams  says,  in  his  note  to  that  case  (2),  "Where 
it  is  positively  and  expressly  averred  in  the  declaration,  that  the 
plaintiff  has  sustained  damages  from  a  cause  subsequent  to  the 
commencement  of  the  action,  or  previous  to  the  plaintiff's  having 
any  right  of  action,  and  the  jury  *give  entire  damages,  judgment 
will  be  arrested."  The  declaration  here  states  a  permanent  injury ; 
to  bear  out  that  allegation  it  should  have  been  ascertained  and 
proved  that  the  servant  never  would  recover  the  use  of  his  hand. 
But  that  was  negatived. 


(Coleridge,  J. :  Suppose  the  plaintiff's  own  hand  had  been 
injured,  not  so  that  it  would  never  recover,  but  that  he  would  not 
regain  the  use  of  it  for  a  long  time :  would  not  he  be  entitled  to  sue 
for  the  whole  future  damage  ?) 

That  might  be  a  different  case.  Here  the  uct  is  not  done  to 
himself  ;  his  ground  of  complaint  is  the  resulting  damage ;  and  for 
that  he  can  only  bring  his  action  from  time  to  time,  when  special 
damage  accrues.  For  instance,  if  he  has  to  pay  another  workman, 
he  can  recover  only  when  he  has  had  to  pay  the  wages ;  and  a 
fresh  cause  of  action  will  accrue  each  time. 

(LiTTLEDALB,  J.  I  Your  argument  is  against  the  principle  that 
there  should  be  an  end  of  litigation.) 


In  covenant  against  an  apprentice  for  leaving  his  master  before  the 
time,  whereby  the  master  lost  his  service  for  the  term  (which  had 
not  yet  expired),  the  declaration  was  held  sufficient  on  demurrer 
to  the  plea,  because  the  plaintiff  might  take  damages  from  the 
departure  only :  Horn  v.  Chandler  (3).  Had  general  damages  been 
taken,  the  judgment  would  clearly  have  been  arrested. 

(1)  2  Saund.  169.  (3)  1  Mod.  271. 

(2)  2  Wms.  Saund.  171  b,  note  (1). 
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(LiTTLEDALB,  J. :  There  a  fresh  cause  of  action  arose  every  day ;      Hodsoll 
here  only  a  fresh  damage  arises.)  Stallk- 

BBASS. 

When  that  happens,  there  is  a  new  cause  of  action.  In  Malachy  v. 
Soper  (1),  which  was  an  action  for  slander  of  title  to  mining  shares, 
LiTTLEDALE,  J.,  held  that,  the  action  being  grounded  on  special 
damage,  by  loss  on  the  value  of  the  shares  in  ♦consequence  of  the  F  '306  ] 
slander,  damages  could  not  be  claimed  for  injury  sustained  after 
the  action  was  commenced.  In  actions  of  contract  the  plaintiff 
may  recover  interest  accruing  after  action  brought :  but  there  a 
second  action  could  not  be  brought  for  the  breach  of  contract  which 
is  the  foundation  of  the  suit :  those  cases,  therefore,  differ  from  the 
present. 


LlTTLEDALB,    J.  : 

There  is  no  ground  for  this  application.  The  allegation  of  per- 
manent damage  in  the  declaration  was  not  negatived.  It  was 
satisfied  if  the  plaintiff  gave  proof  of  an  injury  likely  to  last  six 
months ;  as  a  party  may  allege  a  total  loss,  and  recover  for  a  partial 
one.  Then  as  to  the  estimate  of  damages ;  they  might  be  given 
prospectively,  because  the  damage  arose  from  the  injury  done  at 
the  time  specified  in  the  declaration.  The  damage  so  arising  was 
not  the  sole  cause  of  action  ;  the  injury  and  the  damage  together 
were  the  cause.  In  Malachy  v.  Soper  (i)  prospective  damages  could 
not  be  given,  because  the  jury  could  not  say  prospectively  what 
fluctuation  might  take  place  in  the  value  of  shares  :  they  could  con- 
sider only  the  damage  sustained  down  to  the  time  of  action  brought. 
In  HambUUm  v.  Veere  (2)  the  apprentice  might  have  returned  after 
action  brought.  So,  in  the  other  case  cited,  the  damage  might 
have  been  lessened  at  any  time  subsequent  to  the  action.  But  here 
the  jury  find  a  permanent  injury.  It  is  argued  that  a  fresh  action 
might  be  brought  from  time  to  time ;  but  that  is  not  so,  the  action 
being  founded,  not  upon  the  damage  only,  but  upon  the  unlawful 
aet,  and  the  damage.  Without  the  ^special  damage  this  action 
would  not  be  maintainable  at  the  plaintiff's  suit.  A  fresh  action 
could  not  be  brought  unless  there  were  both  a  new  unlawful  act  and 
fresh  damage.  The  complaint  is  of  a  tortious  act,  per  quod  servitium 
amisit. 


[  •306  ] 


(I)  8,  C.  in  banc  (not  on  this  point), 
43  B.  B,  691  (3  Bing.  N.  C.  371). 
B.B. — VOL.  LH. 


(2)  2  Sannd.  169. 
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Coleridge,  J.  (i) : 

Mr.  Erie  does  not  deny  that,  if  the  action  had  been  for  an  injury 
to  the  master's  own  person,  he  might  have  recovered  for  future 
damage.  In  that  case  the  allegation  of  permanent  injury  would 
have  been  borne  out  by  the  evidence  here  given ;  and  there  is  no 
material  distinction  between  such  a  case  and  the  present.  The 
argument  here,  that  the  complaint  is  grounded,  not  on  the  act,  but  on 
the  resulting  damage,  is  a  fallacy.     The  action  is  for  the^two  united. 

LoBD  Denman,  Gh.  J.  : 

The  evidence  here  was,  that  the  servant  would  not  recover  the 
use  of  his  hand  for  a  considerable  time  ;  that  supported  the  allega- 
tion of  a  permanent  injury.  The  note  to  Hambleton  v.  Veere  (2) 
says  that,  in  actions  of  trespass  and  tort,  new  actions  may  be  brought 
"  as  often  as  new  injuries  and  wrongs  are  repeated ;  "  not  as  often 

as  new  daipage  accrues. 

Ride  refused  (8). 


1840. 
Jan,  13. 

[307] 


DOE  D.  HIGGINBOTHAM  v.  BAKTON  and 
WARBURTON. 

(11  Adol.  &  EUis,  307—316;  S.  C.  3  P.  &  D.  194;  9  L.  J.  (N.  S.)  Q.  B.  57;  4 

Jur.  432.) 

M.,  being  seised  in  fee  of  land,  mortgaged  to  O.,  but  remained  in 
possession,  and  afterwards  demised  part  for  a  term  to  B.,  who  also  entered ; 
after  which  M.  mortgaged  to  H.  H.  after  this  received  rent  from  B.,  and 
demised  the  other  part  to  A.  Afterwards  B.  and  A.,  on  notice  from  0.,  paid 
O.  rent.     H.  then  brought  ejectment  (after  notice  to  quit)  against  B.  and  A. 

Held,  that  B.  and  A.  might  both  show,  in  defence,  the  first  mortgage  to 
O.,  O.'s  notice  to  them,  and  their  payment  of  rent  to  0.    For 

That,  althoagh  B.  could  not  dispute  M.'s  title  at  the  time  of  the  demise, 
he  might  show  that  H.  had  no  derivative  title  from  M.,  and  he  was  not 
precluded  by  having  paid  rent  to  H.  imder  a  mistake  of  the  facts. 

That  A.  by  showing  that  M.,  at  the  time  of  the  demise  to  him,  was  only 
mortgagor  in  possession,  did  not  impugn  M.*s  right  to  confer  upon  him  by 
the  demise  a  legal  title  to  the  possession,  but  might  show  that  M.  had 
since  been  treated  as  a  trespasser  by  the  mortgagee,  so  as  to  determine  M.'s 
right :  And  that  O.'s  notice  to  the  tenant  to  pay  him  the  rent  might,  if 
received  in  evidence,  tend  to  show  that  by  so  doing  0.  treated  the  mortgagor 
as  a  trespasser. 

Ejectment  for  messuages  and  lands  in  Cheshire.  On  the  trial 
before  Alderson,  B.,  at  the  Cheshire  Summer  Assizes,  1837,  the 
lessor  of  the  plaintiff  proved  that  Matthew  Morton,  being  seized  in 


(1)  Williams,  J.,  was  on  the  special 
commission  at  Monmouth  [in  the  case 
of  the  Chartist  riots,  B,  v.  Frost— ¥.  P.] 

(2)  2  Wms.  Saund.  171  b,  note  (1). 


(3)  See  Boherts  v.  Bead,  14  E.  B.  335 
(16  East,  215) ;  Gillon  v.  Boddington, 
Hj,  &  M.  161 ;  Wordsworth  v.  Barley, 
1  B.  &  Ad.  391. 


VOL.  MI.]       1840.     Q.  B.     11  AD.  &  EL.  807—808. 


856 


fee  of  the  premises  in  question,  let  a  part,  in  August,  1826,  to  the 
defendant  George  Barton,  as  tenant  from  year  to  year.  By  lease 
and  release  of  20th  and  21st  March,  1829,  Morton  assigned  all  the 
premises,  by  way  of  mortgage,  to  Thomas  Higginbotham,  the  lessor 
of  the  plaintifif.  Afterwards  Barton,  upon  demand  made  by  the 
lessor  of  the  plaintiff,  paid  the  rent  to  him  from  time  to  time,  the 
first  of  such  payments  being  made  in  September,  1831,  and  the  last 
in  January,  1885.  The  lessor  of  the  plaintiff  demised  the  part  not 
let  to  Barton  to  Elizabeth  Bullock,  as  tenant  from  year  to  year,  in 
1883 ;  and  she  paid  the  rent  to  him  from  thence  till  September,  1834, 
inclusively.  She  afterwards  underlet  to  the  defendant  John  War- 
burton.  In  1835,  both  Barton  and  Bullock  refused  to  pay  the  rent 
to  the  lessor  of  the  plaintiff :  and  he  duly  served  notices  to  quit  (i). 
In  answer,  the  counsel  for  the  defendant  offered  to  prove  that 
Morton  had,  by  lease  and  release  of  19th  and  20th  February,  1821, 
mortgaged  the  premises  in  question  to  Thomas  Marriott  in  fee,  but 
had  remained  in  possession  ;  and  that,  by  lease  and  release  of  11th 
and  12th  November,  1835,  Marriott  had  conveyed  the  same  premises 
to  George  Woodhead  in  fee ;  and  that  Woodhead  afterwards  gave 
notice  to  the  tenants  to  pay  him  the  rents,  and  received  them 
accordingly.  The  learned  Judge  was  of  opinion  that  the  defendants 
were  estopped  from  this  defence,  and  rejected  the  evidence.  In 
Michaelmas  Term,  1887,  Jei-vis  obtained  a  rule  for  a  new  trial.  In 
Trinity  Term  last  (2), 

Evans  and  Wehhy  showed  cause : 

The  defendant  Barton  cannot  set  up  the  prior  mortgage,  because 
the  effect  of  such  a  defence  would  be  to  deny  that  Morton,  from 
whom  Barton  took  as  tenant,  had  a  right  to  demise.  The  supposed 
mortgage  to  Marriott,  if  it  proved  anything,  proved  that  Morton  was 
not  legal  owner  at  the  time  of  the  demise  to  Barton.  Then,  if  Barton 
be  estopped  as  against  Morton,  he  is  estopped  as  against  Morton's 
assignee,  the  lessor  of  the  plaintiff.  And  the  notice  by  Woodhead, 
Marriott's  assignee,  had  not,  of  itself,  the  effect  of  making  Barton 
tenant  to  Woodhead:  Evans  v.  EUiot  (3).  The  defendant  Warbur- 
ton  is  in  the  same  position  as  Bullock ;  and  Bullock,  having  been 
let  into  possession,  as  tenant,  by  the  lessor  of  the  plaintiff,  cannot 
dispute  that  the  latter  had  a  right  to  demise  ;  but  the  mortgage  to 

(1)  It  was  suggested  that  the  consent         (2)  Friday,  June  7th,  1839.    Before 
rule  cured  any  objection  arising  from      Lord    Denman,    Ch.    J.,    Littledale, 
the    defendants    occupying    separate      Patteson,  and  Coleridge,  J  J. 
parcels.  (3)  48  R  R.  520  (9  Ad.  &  El.  342), 
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Marriott  would  *be  merely  evidence  in  derogation  of  the  legal  title 
of  the  lessor  of  the  plaintiff  at  the  time  of  the  demise. 

Jenis  and  E.  V.  WiUianis,  contra : 

Although  a  tenant  cannot  dispute  that  his  landlord  had  a  right 
to  demise,  he  may  show  that  the  landlord's  title  has  expired  since 
the  demise.  Now  Woodhead  claims  under  the  mortgage  of  1828. 
After  that  mortgage,  Morton  had  only  an  equity  of  redemption  in 
the  inheritance ;  he  held  by  the  permission  of  the  mortgagee ;  and 
the  lessor  of  the  plaintiff  had  no  greater  estate.  Woodhead  might, 
by  notice,  have  treated  either  Morton  or  the  lessor  of  the  plaintiff  as 
a  trespasser ;  he  could  therefore  determine  the  estate  of  the  defen- 
dants, who  claimed  only  under  a  demise  from  the  mortgagor.  Evans 
V.  Elliot  (i)  shows  only  that  the  mortgagee  could  not,  by  mere  notice, 
make  the  tenants  of  the  mortgagor  tenants  to  himself  upon  the  terms 
of  the  original  demise  to  them,  against  their  will,  so  as  to  entitle 
himself  to  distrain  under  such  demise.  That  does  not  prove  that  he 
cannot  treat  the  mortgagor,  and  all  claiming  under  the  mortgagor 
by  a  conveyance  subsequent  to  the  mortgage,  as  trespassers.  Here 
the  mortgagee  gives  the  tenants  notice  of  his  title ;  and  they  acquiesce 
and  pay  rent  accordingly.  Pope  v.  Biggs  (2)  goes  farther  than  the 
defendants'  case  requires.  There  Bayley,  J.,  said,  ''  I  have  no 
doubt,  that  in  point  of  law,  a  tenant  who  comes  into  possession 
under  a  demise  from  a  mortgagor,  after  a  mortgage  executed  by  him, 
may  consider  the  mortgagor  his  landlord  so  long  as  the  mortgagee 
allows  the  mortgagor  to  continue  in  possession  and  receive  the  rents; 
and  that  ^payment  of  the  rents  by  the  tenant  to  the  mortgagor, 
without  any  notice  of  the  mortgage,  is  a  valid  payment.  But  the  mort- 
gagee, by  giving  notice  of  the  mortgage  to  the  tenant,  may  thereby 
make  him  his  tenant,  and  entitle  himself  to  receive  the  rents.  It 
is  undoubtedly  a  well  established  rule,  that  a  lessee  cannot  dispute 
the  title  of  his  lessor  at  the  time  of  the  lease,  but  he  is  at  full  liberty 
to  show  that  the  lessor's  title  has  been  put  an  end  to.  There  is 
another  rule  of  law,  viz.  that  the  mortgagor  cannot  dispute  the  title 
of  the  mortgagee.  When  the  mortgagor  occupies  the  premises,  he 
holds  under  the  mortgagee,  who  may  put  an  end  to  the  rights  of 
the  mortgagor."  The  qualification  which  this  doctrine  has  received 
from  Evans  v.  Elliot  (i)  does  not  affect  the  present  question.  In 
that  case  it  was  said  that  *'the  tenant's  attornment  is  at  least 
necessary  to  create  "  the  relation  of  tenant  and  landlord  between  the 

(1)  48  R.  E.  620  (9  Ad.  &  El.  342).  (2)  32  E.  E.  666  (9  B.  &  C.  245), 
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tenant  and  the  mortgagee.  Here  the  notice  is  followed  by  the 
acquiescence  of  the  tenant :  and  that  determines  the  relation  between 
the  tenant  and  the  mortgagor.  The  lessor  of  the  plaintiff  has  no 
legal  title.  WhitUyn  v.  Peacock  (i)  shows  that,  even  if  he  had  after- 
wards acquired  the  legal  title,  the  antecedent  lease  would  not  have 
been  so  far  made  good  as  to  enable  the  assignee  of  the  reversion  to 
sue  the  tenant  on  the  covenants.  In  Neave  v.  Moss  (2)  a  tenant  for 
life,  with  power  to  lease  for  twenty-one  years,  leased  for  fifty-three, 
and  died  :  after  his  death,  and  more  than  twenty-one  years  from  the 
making  of  the  lease,  the  lessee  underlet:  after  which  the  remainder- 
man gave  both  the  lessee  and  the  underlessee  notice  to  quit,  and 
then  *leased  to  the  underlessee  anew,  and  received  rent  from  him  : 
subsequently,  and  within  the  fifty-three  years,  the  first  lessee  dis- 
trained on  the  underlessee,  and  avowed  under  the  lease  which  he 
had  granted :  and  it  was  held  that  the  underlessee  might  plead  non 
tenuit  to  such  avowry,  because  he  was  entitled  to  show  that  his 
lessor's  title  had  expired.  So,  here,  both  Barton  and  Warburton 
may  show  that  the  title  of  Morton,  and  all  claiming  through  him, 
has  been  put  an  end  to  by  Morton's  mortgagee.  It  is  true  that, 
where  a  party  who  has  no  title  makes  a  lease,  the  lessee  is  estopped 
from  alleging  his  want  of  title :  but,  if  the  lessor  has  any  title,  the 
lease  shall  not  work  by  estoppel,  but  shall  enure  to  the  extent  of  the 
title,  and  no  further  (8). 

(Pattbson,  J. :  The  rule  is,  that  a  deed  which  can  take  effect  by 
interest  shall  not  be  construed  to  take  effect  by  estoppel.) 

Here  Morton  had  an  interest,  though  defeasible.  Whatever  the 
precise  legal  nature  of  the  mortgagor's  estate  is,  he  clearly  holds  by 
leave  of  the  mortgagee,  and  only  so  long  as  the  mortgagee  chooses  to 
permit. 

(Pattbson,  J. :  It  is  very  difficult  to  say  what  the  mortgagor's 
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estate  is  (4).) 


Cur.  adv.  wit. 


Lord  Denman,  Ch.  J.,  in  this  Term  (January  13th),  delivered  the 

judgment  of  the  Court  : 

In  this  case  the  facts  were  as  follows.     One  Morton,  being  seised 

in   fee   in    the   premises    in    question,   mortgaged    them    lo  one 

Woodhead  in  1821.     Morton  remained  in  possession,  and,  in  1829, 


(1)  2  Bing.  N.  C.  411. 

(2)  25  R.  R.  650  (1  Bing.  360). 

(3)  See  Co.  Litt.  45  a,  47  b. 


(4)  See  judgment  of  Patteson,  J., 
in  Doe  d.  Jtynes  v.  WiJUams,  44  R.  R. 
421,  426  (5  Ad.  &  El.  291,  297). 
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mortgaged  the  ^same  premises  to  the  lessor  of  the  plaintiff. 
Between  the  years  1821  and  1829,  Morton  had  demised  to  Barton 
the  premises  which  he  holds.  After  1829,  the  lessor  of  the  plaintiff 
received  rent  from  Barton,  and  himself  demised  the  rest  of  the 
premises  to  a  Mrs.  Bullock,  under  whom  Warburton  the  other 
defendant  claimed.  In  1835,  Woodhead  gave  both  the  defendants 
notice  to  pay  the  rent  to  him  ;  and  they  did  so.  The  lessor  of  the 
plaintiff  afterwards  gave  the  defendants  notice  to  quit,  and  brought 
this  ejectment. 

At  the  trial,  the  above  facts,  so  far  as  regards  the  mortgage  to 
Woodhead,  the  notice  by  him,  and  the  payment  of  rent  to  him,  did 
not  appear.  The  defendants*  counsel  offered  to  prove  them :  but 
the  learned  Judge  held  the  evidence  inadmissible,  by  reason  of  the 
rule  that  a  tenant  shall  not  dispute  his  landlord's  title.  The 
defendants  then  and  now  contend  that  this  evidence  does  not 
amount  to  disputing  that  the  lessor  of  the  plaintiff  (assuming  him 
to  have  been  their  landlord)  ever  had  title,  but,  on  the  contrary, 
shows  that  he  had  a  defeasible  title,  and  that  such  title  has  been 
defeated  :  and  this  they  contend  they  are  at  liberty  to  prove. 

Supposing  the  facts  to  be  as  above  stated,  it  is  clear  that  the 
lessor  of  the  plaintiff  never  had  any  legal  estate ;  and  he  must 
rely  on  the  rule  with  regard  to  landlord  and  tenant.  That  rule  is 
fully  established  :  viz.  that  the  tenant  cannot  deny  that  the  person 
by  whom  he  was  let  into  possession  had  title  at  that  time ;  but  he 
may  show  that  such  title  is  determined :  Doe  d.  Knight  v.  Lady 
Smyihe  (i).  With  respect  to  the  title  of  a  person  to  whom  the 
tenant  has  paid  rent,  but  *by  whom  he  was  not  let  into  possession, 
he  is  not  concluded  by  such  payment  of  rent,  if  he  can  show  that 
it  was  paid  under  a  mistake. 

These  defendants  therefore  stand  in  different  situations. 

Warburton  is  precluded  from  denying  that  the  lessor  of  the 
plaintiff  ever  had  a  title,  and  must  show  that  such  title  as  he  had 
is  determined. 

Barton  is  precluded  from  denying  that  Morton  had  a  title ;  but 
he  is  at  liberty  to  deny  that  the  lessor  of  the  plaintiff  ever  had  any 
derivative  title  from  Morton,  unless  the  payment  of  rent  concludes 
him.  We  do  not  think  that  he  is  so  concluded,  because,  he  being 
tenant  to  Morton,  and  having  notice  of  a  subsequent  mortgage  by 


(1)  16  R.  R.  486  (4  M.  &  S.  347). 
See  Doe  d.  Bulhn  v.  Milh,  41  R.  R. 
364  (2  Ad.  &  El.  17) ;  Doc.  d.  Willis  v. 


Birchmore,  48  R.  R.  629  (9  Ad.  &  El. 
662). 
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Morton  to  the  lessor  of  the  plaintiff,  had  no  right  to  question  it, 
nor,  until  he  received  notice  from  Woodhead  of  the  prior  mortgage, 
had  he  any  reason  to  doubt  that  the  legal  estate  had  passed  to  the 
lessor  of  the  plaintiff.  He  may  truly  be  said  to  have  paid  the  rent 
under  a  mistake  ;  and  then  he  may  show,  not  that  Morton  had  not 
a  title  by  which  he  Barton  would  be  estopped  as  against  Morton 
himself,  but  that  Morton's  title  was  not  such  a  one  as  would  enable 
him  to  pass  a  legal  estate  to  the  lessor  of  the  plaintiff.  If  the 
evidence  had  been  received,  he  would  have  shown  that  Morton  had 
only  the  equity  of  redemption,  and  that  nothing  more  passed  to  the 
lessor  of  the  plaintiff  from  Morton.  And  this  we  think  he  was  at 
liberty  to  show ;  though,  if  there  had  been  a  demise  in  the  declara- 
tion by  Morton  himself,  it  might  have  been  otherwise.  As  to 
Barton,  therefore,  we  are  of  opinion  on  this  ground  that  there 
must  be  a  new  trial. 

As  to  Warburton,  he  is  bound  to  admit  that  the  ^lessor  of  the 
plaintiff  had  a  title  when  he  (Warburton)  was  let  into  possession. 
In  truth,  the  lessor  of  the  plaintiff  was  mortgagor  in  possession 
(for  he  can  be  in  no  better  situation  than  Morton) ;  and  if  the 
notice  from  Woodhead  to  the  tenants  to  pay  rent  to  him  determined 
the  title  of  the  lessor  of  the  plaintiff,  doubtless  the  evidence  ought 
to  have  been  received. 

Suppose  the  lessor  of  the  plaintiff  had  been  tenant  pur  auter  vie, 
no  doubt  the  death  of  cestui  que  vie  might  have  been  shown. 
Suppose  he  had  been  tenant  from  year  to  year  to  Woodhead,  no 
doubt  Warburton,  his  under-tenant,  might  have  shown  a  notice  to 
quit  from  Woodhead  to  the  lessor  of  the  plaintiff.  Suppose  he  had 
been  strictly  tenant  at  will  to  Woodhead,  no  doubt  Warburton 
might  have  shown  the  determination  of  that  will  on  the  part  of 
W^oodhead.  Now  it  is  very  dangerous  to  attempt  to  define  the 
precise  relation  in  which  mortgagor  and  mortgagee  stand  to  each 
other,  in  any  other  terms  than  those  very  words :  but  thus  much 
is  established  by  the  cases  of  Partridge  v.  Bere  (i)  and  Hitchman  v. 
Walton  (2),  that  the  mortgagee  may  treat  the  mortgagor  as  being 
rightfully  in  possession  and  himself  as  reversioner  ;  so  that,  as  long 
as  he  be  not  treated  as  a  trespasser,  his  possession  is  not  hostile 
to  nor  inconsistent  with  the  mortgagee's  right.  (We  purposely 
avoid  the  expression  *'is  not  adverse,"  by  reason  of  the  statutes 
3  &  4  Will.  IV.  c.  27,  and  7  Will.  IV.  &  1  Vict.  c.  28  (3).) 


.  Dox  d. 
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[  'SI*  ] 


(1)  24  B.  B.  487  (5  B.  &  Aid.  604). 

(2)  51  B.  B.  656  (4  M.  &  W.  409). 


(3)  Am.  by  37  &  38  Vict.  c.  57,  b.  9. 
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The  tenant,  therefore,  may  be  said  to  satisfy  the  rule,  when  he 
admits  that,  at  the  time  when  he  was  let  into  possession,  the  person 
who  so  let  him  in  was  mortgagor  *in  possession,  not  treated  as  a 
trespasser,  and  so  had  title  to  confer  on  him,  the  tenant,  the  legal 
possession ;  and  yet  may  go  on  to  show  that  subsequently  he  has 
been  treated  as  a  trespasser,  whereby  his  (the  mortgagor's)  title, 
and  the  tenant's  rightful  possession  under  him,  have  been 
determined. 

If  this  view  be  correct,  then  the  remaining  question  will  be 
whether  Woodhead,  by  giving  notice  to  the  tenants  to  pay  rent  to 
him,  has  treated  the  mortgagor  as  a  trespasser.  We  feel  consider- 
able doubt  on  this  point,  as  it  does  not  appear  whether  the 
defendants  were  prepared  to  show  any  communication  between 
Woodhead  and  the  lessor  of  the  plaintiff  or  Morton  ;  but  we  think 
that  the  rule  should  be  absolute  for  a  new  trial,  because,  as  all 
evidence  was  excluded,  it  is  not  possible  to  say  that  the  effect  of  it, 
if  received,  might  not  have  been  to  establish  the  fact  distinctly, 
that  Woodhead  had  treated  the  lessor  of  the  plaintiff  as  a 
trespasser. 

In  coming  to  this  conclusion,  we  are  not  obliged  to  examine  any 
of  the  recent  decisions  in  respect  of  the  rights  of  mortgagees  and 
mortgagors  :  for  it  is  conceded  on  all  hands  that,  where  a  lease  is 
made  by  the  mortgagor  subsequently  to  the  mortgage,  and  the 
mortgagee  afterwards  requires  the  rent  to  be  paid  to  him,  and  it  is 
paid  accordingly,  as  here,  the  relation  of  landlord  and  tenant  may 
arise  between  the  parties.  Or,  at  all  events,  the  mortgagee  may 
be  entitled  to  sue  the  tenant  for  use  and  occupation.  Therefore, 
under  the  circumstances  of  this  case,  it  is  plain  that  Woodhead 
was  entitled  to  the  profits  of  the  land,  and  the  defendants  were 
right  in  paying  him  those  profits,  whether  strictly  called  rent  or 
not.  He  might  have  ejected  them,  and  afterwards  let  to  them : 
and  it  seems  absurd  to  require  him  to  go  through  *the  form  of  an 
ejectment,  in  order  to  put  them  into  the  very  position  in  which 
they  now  stand. 

Still,  if  the  rule  with  respect  to  landlord  and  tenant  were  really 
infringed  by  dispensing  with  the  form  of  an  ejectment,  we  should 
be  most  unwilling  to  dispense  with  it.  But,  for  the  reasons  above 
stated,  we  do  not  think  that  it  is  infringed;  and  are  of  opinion 
that  the  rule  for  a  new  trial  should  be  made  absolute. 

RiUe  absolute. 
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DUBOIS  V.  KEATS.  i84o. 

•Tan.  15. 
(11  Adol.  &  Ellis,  329—333;  S.  C.  3  P.  &  D.  306;  9  L.  J.  (N.  S.)  Q.  B.  66 ;  4  

Jur.  148.)  [  329  ] 

To  a  declaration  for  maliciously,  and  without  probable  cause,  procuring 
plaintiff  to  be  indicted  at  the  Central  Criminal  Court  for  felony,  it  is  no 
answer  that  the  defendant  was  bound  over  by  recognizance  to  prosecute,  if 
the  jury  believe  that  the  defendant  caused  himself  to  be  bound  by  making 
the  charge  maliciously,  and  without  probable  cause,  before  the  magistrate 
who  took  the  recognizance. 

It  is  not  incumbent  on  the  Judge  in  such  a  case  to  call  the  attention  of 
the  jury  specifically  to  the  circumstances  that  the  injury  alleged  in  the 
declaration  is  the  preferring  at  the  Sessions  of  the  Court  a  charge  which  is 
then  maliciously  made. 

Case.  The  declaration  stated  that,  whereas  the  plaintiff  was  a 
good,  true,  honest,  &c.,  and  had  not  ever  been,  or  suspected  to  be, 
guilty  of  felony,  &c.,  and  whereas  also  heretofore,  to  wit  13th  May, 
1889,  a  General  Session  of  the  delivery  of  the  gaol  of  Newgate, 
holden  in  and  for  the  jurisdiction  of  the  Central  Criminal  Court  on 
that  day,  before  &c.,  was  held  for  the  delivery  of  the  gaol  aforesaid, 
yet  defendant,  contriving  &c.,  then,  to  wit  on  &c.,  at  the  General 
Session  aforesaid,  falsely,  and  maliciously,  and  without  any  reason- 
able or  probable  cause  ^whatsoever,  indicted,  and  caused  and  [  *33o  ] 
procured  to  be  indicted,  the  said  plaintiff,  for  that  he,  on  &c. 
(setting  out  a  charge  of  larceny) ;  that  defendant  afterwards, 
to  wit  on  &c.,  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  prosecuted,  and  caused  to  be  prosecuted,  the  said 
indictment  against  the  plaintiff,  before  the  said  justices  ;  and  such 
proceedings  were  thereupon  then  had  in  the  said  Court,  &c. 
(stating  acquittal  by  the  petit  jury,  and  plaintiff's  discharge)  :  by 
means  of  which  said  premises  the  plaintiff  hath  been  and  is 
greatly  injured,  &c. 

Plea,  Not  guilty. 

On  the  trial  before  Coleridge,  J.,  at  the  London  sittings  after 
last  Term,  it  appeared  that  the  defendant  had  charged  the  plaintiff 
with  the  felony  before  a  magistrate,  who  had  held  the  plaintiff  to 
bail  to  appear  at  the  Session  of  the  Central  Court,  and  had  bound 
over  the  defendant  to  prosecute;  and  that  the  defendant  had 
accordingly  appeared  as  prosecutor  at  the  Session  of  the  Central 
Court,  when  the  plaintiff  was  acquitted.  Evidence  was  given  to 
show  that  the  charge  from  the  first  was  malicious  and  without 
probable  cause.  The  counsel  for  the  defendant  contended  that  he 
was  entitled  to  a  verdict,  inasmuch  as  the  declaration  charged  him 
in  respect  only  of  the  prosecution  at  the  Session  of  the  Central 
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Dubois  Court,  which  prosecution  the  defendant  was  compelled  by  the 
Kkats.  recognizance  to  carry  on.  The  learned  Judge  told  the  jury  that, 
if  they  believed  the  recognizance  to  have  been  the  result  of  a 
charge  made  before  the  magistrate  maliciously,  and  without 
probable  cause,  the  recognizance  was  no  defence,  and  the  plaintiff 
was  entitled  to  a  verdict.    Verdict  for  the  plaintiff. 

[  331  ]  Kelly  now  moved   for   a  new   trial  on   the  ground  of  mis- 

direction (i)  : 

The  declaration  is  not  supported  by  the  evidence.  It  charges 
that  the  prosecution  before  the  grand  jury  was  malicious,  and 
without  probable  cause.  But,  as  to  that  prosecution,  the  defendant 
was  not  a  free  agent ;  he  was  bound  by  recognizance  to  prefer 
the  indictment.  It  was  his  duty  to  obey  the  direction  of  the 
magistrate ;  and,  by  not  doing  so,  he  would  have  been  subject  to 
forfeiture. 

(Lord  Dbnman,  Ch.  J. :  Can  a  man  excuse  the  preferring  a 
charge  against  a  fellow  subject  which  he  knew  to  be  false,  merely 
because  he  would  otherwise  have  suffered  pecuniary  loss  by 
forfeiting  his  recognizance? 

LiTTLEDALE,  J. :  If  a  defendant  were  bound  over  against  his 
will,  as,  for  instance,  if  a  third  party  informed  the  magistrate 
that  the  plaintiff  had  been  seen  to  pick  the  defendant's  pocket,  and 
the  magistrate  sent  for  the  defendant  and  bound  him  over  to 
prosecute,  the  defendant  would  not  be  liable  to  an  action.) 

By  following  out  that  principle,  it  will  be  found  that  the  defendant 
is  not  liable  here. 

(Coleridge,  J. :  A  fresh  motive  is  introduced  in  the  case  before 
the  Court,  in  addition  to  that  in  the  supposed  case.) 

The  only  question  on  this  record  is,  whether  the  charge  before  the 
grand  jury  was  preferred  maliciously  and  without  probable  cause  ? 
It  could  not  be  so,  if  the  defendant  was  compelled  by  recognizance 
to  prefer  it.  If  the  recognizance  itself  was  obtained  maliciously 
and  without  probable  cause,  there  would  be  good  ground  for  an 
action  upon  the  case  for  that  proceeding ;  but  it  would  not  show 
the  malice  charged  in  this  declaration.     The  defendant  might  have 

(1)  The  motion  was  made  also  on  the  alleged  ground  that  the  damages  were 
excessive. 
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changed  his  purpose  between  the  two  ♦proceedings.     And,  further,       Dubois 
the  learned  Judge  omitted  to  draw  the  attention  of  the  jury  to  the       kbats. 
circumstance  that  the  question  was  as  to  the  malice  and  want  of       [  *332  ] 
probable  cause  at  the  time  of   the  charge  before  the  grand  jury : 
by  which  means  the  evidence  given  of  the  willingness  or  unwilling- 
ness of  the  defendant,  and  his  course  of  proceeding  at  that  time,  lost 
its  weight.     (He  then  went  into  the  evidence  on  this  point.) 

LoBD  Dbnhan,  Gh.  J. : 

I  do  not  entertain  the  smallest  doubt  on  the  first  point.  It  is 
supposed  that  a  charge  cannot  be  preferred  before  a  grand  jury 
maliciously,  if  the  party  be  bound  to  prefer  it,  though  the 
recognizance  be  obtained  in  consequence  of  his  malicious  pro- 
ceeding. I  have  not  the  smallest  doubt  that  a  recognizance  so 
obtained  does  not  justify  the  party,  or  prevent  his  subsequent 
conduct  from  being  malicious.  Then  it  is  said  that  the  learned 
Judge  did  not,  with  sufficient  precision,  put  it  to  the  jury  whether 
the  charge  before  the  grand  jury  proceeded  from  malice,  or  from 
the  necessity  under  which  the  defendant  was  placed  by  the 
recognizance.  I  do  not  know  that  the  Judge  was  bound  to  put 
the  question  so  pointedly.  If  the  jury  thought  that  the  charge  . 
originated  in  malice,  of  which  there  was  evidence,  then,  according 
to  the  view  which  I  have  taken  of  the  first  point,  the  plaintiff  was 
entitled  to  recover. 

LiTTIiEDALE,    J.  : 

As  to  the  first  point,  many  cases  may  be  put  in  which  it  is  a 
sufficient  answer  to  a  complaint  like  this,  that  the  party  was  bound 
by  recognizance  to  prosecute ;  for  instance,  if  an  unwilling  party 
were  bound  over.  But  the  recognizance  would  then  furnish  *an  [  •333  ] 
answer  for  this  reason  only,  that  in  such  a  case  the  plaintiff  could 
not  prove  that  the  defendant  was  actuated  by  a  malicious  motive 
in  making  his  charge  before  the  magistrate.  All  the  circumstances 
most  be  taken  together,  and  submitted  to  the  jury,  so  that,  upon 
the  whole,  they  may  judge  whether  the  motive  be  malicious.  As 
to  the  other  point,  I  do  not  think  that  the  Judge  was  bound  to 
draw  the  attention  of  the  jury  specifically  to  every  part  of  the 
case,  as  it  is  suggested  he  should  have  done. 

CoiiSBmoE,  J.  concurred  (1). 

RiUe  refused. 

(1)  Williams,  J.,  was  absent. 
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1840.  JANE  DOLBY  and   LOUISA  DOLBY  v.  ILES. 

Jan,  15. 
(11  Adol.  &  Ellis.  335—339;  8.  C.  3  P.  &  D.  287  ;  9  L.  J.  (N.  S.)  Q.  B,  51 ;  4 

[  335  ]  Jur.  432.) 

A  person  who  has  occupied  premises,  and  paid  rent  to  the  apparent 
proprietor  as  his  landlord,  cannot,  when  sued  by  him  for  the  use  and 
occupation,  allege  that  he  has  only  the  equitable  estate,  or  that  he  is 
entitled  only  as  co-executor  with  others  who  did  not  join  in  the  action. 

Although  the  plaintiff,  at  the  trial,  discloses  that  fact  in  proving  his 
own  case. 

Assumpsit  for  the  use  and  occapation  of  premises  had,  held,  &e., 
by  the  sufferance  and  permission    of   the  plaintiffs,   &c.     Pleas. 

[  *336  ]  1.  Except  as  to  14Z.  2«.,  *parcel,  &c.,  non  assumpsit.  Issue  thereon. 
2.  Except  as  to  the  14Z.  2«.,  payment,  and  acceptance  in  satis- 
faction: verification.  3.  As  to  the  14Z.  2s.,  payment  into  Court. 
Beplication  to  the  second  plea,  traversing  the  payment  and 
acceptance:  issue  thereon.  To  the  third  plea,  acceptance  of 
141.  28.  in  satisfaction  as  to  that  sum.  On  the  trial  before  Lord 
Denman,  Gh.  J.,  at  the  sittings  in  London  after  last  Michaelmas 
Term,  it  appeared  that  the  premises  were  demised  to  one  Garratt 
for  a  term  ;  he  died ;  and  the  defendant  married  the  widow  and 
occupied  the  premises  till  the  term  expired,  a  period  of  about 
three  years.  The  lessor,  Charles  Dolby,  the  father  of  the  plaintiffs, 
died  before  the  time  when  the  present  causes  of  action  were 
supposed  to  have  accrued,  and,  by  his  will,  devised  his  real 
property  to  Edward  Williams  and  two  others  in  trust  for  the 
plaintiffs,  with  power  to  sell,  and  appointed  the  three  trustees  and 
the  two  plaintiffs  his  executors.  The  plaintiffs  were  to  receive  the 
rents,  and  give  receipts,  during  their  lives.  The  evidence  did 
not  distinctly  show  whether  Charles  Dolby's  estate  in  the  premises 
had  been  leasehold  or  freehold.  After  his  death,  and  after  the 
expiration  of  the  above-mentioned  term,  the  defendant  continued 
to  hold  the  premises,  and  paid  rent,  receipts  for  which  appeared 
to  have  been  given  him  in  one  instance  by  Edward  Williams, 
signing  as  executor,  and  in  others  by  the  plaintiff,  Jane  Dolby, 
signing  as  executrix.  In  making  one  of  the  payments  to 
Jane  Dolby  he  had  obtained  a  reduction  on  account  of  repairs. 
Evidence  was  given  of  a  conversation,  in  which  the  defendant 
had  endeavoured  to  obtain  a  new  lease,  and  admitted  to  the 
plaintiffs*   solicitor  that  he   held   under   them.     Charles  Dolby's 

[  •3:17  ]  will  was  put  in  as  part  of  the  *case  for  the  plaintiffs.  Williams, 
the  trustee,  was  living  when  the  action  was  brought.  On  the 
defendant's  part  it  was  objected  that,  even  assuming  him  to  have 
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recognised  the  plaintiffs  as  his  landladies,  they  could  not  recover,  Dolbt 
because  their  own  case  showed  that  the  legal  title  was  not  in  them.  j^^s. 
The  Lord  Chief  Justice  thought  otherwise,  but  gave  leave  to 
move  to  enter  a  nonsuit  if  the  Court  should  agree  in  the  objection. 
He  left  it  to  the  jury  to  say  whether  the  recognition  was  proved, 
and  whether  (upon  facts  not  material  here,  as  to  repairs  for  which 
the  defendant  claimed  a  deduction)  the  plaintiffs  were  entitled  to 
recover  more  than  the  14Z.  2«.  Being  requested  by  the  defendant's 
counsel  to  put  it  to  the  jury  to  say  (if  they  found  a  recognition) 
whether  the  defendant  had  recognised  the  plaintiffs  as  landladies 
in  their  own  right,  or  as  executors  only,  he  declined  doing  so. 
The  plaintiffs  had  a  verdict  for  85Z. 

G.  T.  IVhite  now  moved  for  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered : 
The  payment  into  Court  does  not  preclude  the  defendant  from 
contesting  the  plaintiffs'  right  to  recover  more  than  the  sum  paid 
in :  Reid  v.  Dickons  (i).  In  cases  where  the  title  is  merely 
doubtful,  a  recognition  by  the  party  charged  as  tenant  may  remove 
all  difficulty ;  but  here  the  plaintiffs  showed  by  their  own  evidence 
that  they  had  no  title  on  which  the  action  could  be  supported. 
If  they  relied  upon  a  chattel  interest  vested  in  themselves  as 
executors,  there  were  other  executors  jointly  interested  with  them ; 
and  the  recognition  of  one  was  a  recognition  of  all.  If  they 
claimed  in  respect  of  title  to  the  real  estate,  that,  as  the  will 
showed,  was  in  the  trustees.  The  recognition  *must  be  construed  [  *338  ] 
according  to  the  legal  right. 

(Coleridge,  J. :  You  have  made  a  payment  of  rent  in  fact  to 
them.  Can  you,  then,  because  they  show  that  they  have  not  the 
legal  estate,  allege  that  rent  is  not  due  to  them  ?  There  has  been 
an  occupation  by  the  sufferance  and  permission  of  the  equitable 
tenant  for  life. 

LiTTLEDALE,  J. :  You  cauuot  say  that  the  cestui  que  trust  has 
no  right  to  sue.) 

If  be  himself  shows  that  he  has  not  the  legal  estate,  the  tenant 
may  avail  himself  of  the  fact. 

(Lord  Denman,  Ch.  J. :  Stat.  11  Geo.  II.  c.  19,  s.  14,  empowers 
^*  the  landlord  or  landlords,  where  the  agreement  is  not  by  deed, 
(1)  39  R.  B.  545  (5  B.  &  Ad.  499). 
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Dolby       to  recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or 

iLBs.        hereditaments,  held  or  occupied  by  the  defendant"  in  an  action  for 

use  and  occupation.     I  should  think  the  term ''landlord/' there, 

meant  the  person  whom  the  defendant  has  treated  as  the  landlord. 

(Coleridge,  J. :  Suppose  they  are  merely  in  possession,  and 
suffer  you  to  come  in,  and  you  accept  possession  under  them  :  if 
they  afterwards  admit  that  they  have  no  title,  can  you  take 
advantage  of  that?) 

There  was  no  evidence  of  the  defendant's  coming  in  under  the 
Dolbys  except  his  recognition.  The  extent  of  that  recognition 
ought  to  have  been  decided  upon  by  the  jury.  (He  was  then 
proceeding  to  argue  upon  the  effect  of  the  devise.) 

(Lord  Dbnman,  Ch.  J. :  We  wish  to  hear  all  you  have  to  say  as 
to  setting  up  want  of  title  against  the  proof  of  occupation  and 
payment  of  rent.  Here  the  defendant  had  paid  everything  up  to 
the  end  of  the  period  of  occupation,  except  that  he  had  not  done 
certain  repairs,  for  which  he  claimed  credit.  Then,  having  paid 
so  much  on  account  as  between  landlord  and  tenant,  he  says, 
I  can  show  by  Charles  Dolby's  will  that  you  are  only  equitable 
tenant  for  life.) 

[  •339  ]      The  *words  "  landlord  or  landlords  "  in  stat.  11  Geo.  H.  c.  19,  s.  14, 
must  mean  the  person  having  the  legal  estate. 

(Coleridge,  J. :  That  cannot  be  the  only  meaning ;  otherwise  no 
one  who  had  not  the  legal  estate  could  bring  an  action  for  use  and 
occupation.) 

The  facts  here  are  not  answerable  to  the  words  of  the  declaration, 
"premises"  "by  the  sufferance  and  permission  of  the  said 
plaintiffs  "  "had,  held,"  &c. 

Lord  Denman,  Ch.  J. : 
I  think  the  Court  is  satisfied  that  this  defence  is  not  open  to  you. 

Littledalb  and  Coleridge,  JJ.  (i)  concurred. 

Rule  refused. 
(1)  Williams,  J.,  was  absent. 
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1840. 
Jan.  15. 

[  3311  ] 


FAITH  V,  EICHMOND,  BAEBOUE,  and  HANNAY(l). 

(11  Adol.  &  Ellis,  339—343 ;  S.  C.  3  P.  &  D.  187 ;  9  L.  J.  (N.  S.)  Q.  B.  97.) 

Where  a  partner  accustomed  to  issue  notes  on  behalf  of  the  firm  indorses 
a  particular  note  in  a  name  differing  from  that  of  the  partnership,  and  not 
previously  used  by  them,  which  note  is  objected  to  on  that  account  in  an 
action  brought  upon  it  by  the  indorsee,  the  proper  question  for  the  jury  is, 
whether  the  name  used,  though  inaccurate,  substantially  describes  the  firm, 
or  whether  it  so  far  varies  that  the  indorser  must  be  taken  to  have  issued 
the  note  on  his  own  account,  and  not  in  the  exercise  of  his  general  authority 
as  partner. 

So  held  where  a  partner  in  '*  The  Newcastle  and  Sunderland  Wall's  End 
Coal  Company  "  drew  a  note  in  the  name  of  *  *  The  Newcastle  Coal  Company, " 
and  made  it  payable  at  a  bank  where  the  first-mentioned  company  had  no 
account. 

Assumpsit.  The  declaration  stated  that  defendants,  on  &c., 
made  their  promissory  note  in  writing,  and  delivered  the  same  to 
John  Botcherby,  and  thereby  ^  promised  &c.  (count,  in  the  usual 
form,  by  J.  B.'s  indorsee  on  a  note  for  350Z.  payable  at  six  months). 
Barbour  and  Hannay  pleaded  that  they  did  not  make  the  note  as 
in  the  declaration  alleged ;  and  on  this  plea  issue  was  joined  (2). 
Richmond  suffered  judgment  by  default. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in  [  340  j 
London  after  Michaelmas  Term,  1889,  it  appeared  that  Richmond, 
Barbour,  and  Hannay  carrried  on  business  in  partnership  under 
the  name  of  ''The  Newcastle  and  Sunderland  Wall's  End  Goal 
Company."  The  note  declared  upon  was  drawn  by  Richmond,  and 
was  as  follows. 

**  London,  April  28th,  1887. 

"  Six  months  after  date  we  promise  to  pay  Mr.  John  Botcherby 
or  order  three  hundred  and  fifty  pounds  for  value  received. 
"  For  The  Newcastle  Coal  Company, 

"  William  Richmond,  manager. 

"  At  the  London  and  Westminster  Bank, 
9,  Waterloo  Place." 

There  was  no  proof  of  a  specific  authority  to  draw  such  a  note. 
The  defendants'  firm  had  no  account  at  the  London  and  Westminster 
Bank.  It  was  objected  that,  admitting  Richmond  to  be  entitled,  as 
a  partner,  to  make  promissory  notes  on  behalf  of  The  Newcastle  and 

(1)  See  the  Partnership  Act,  1890  ss.  23,  89.     Q^.Kirhy.Blurixm  (1841) 

(53  &  54  Vict.  c.  39),  which,  by  s.  7,  9  M.  &  W.  284;   OMl  v.  CormackBme. 

preseryes  the  general  rule  of  law  in  (1887)  19  Q.  B.  D.  223.— B.  C. 

guch  eaaee.    And  see  the  Bills  of  Ex-  (2)  There  were  other  issues,  which 

change  Act,  1882  (45  &  46  Yict.  c.  61),  it  is  not  material  to  state. 
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Faith  Sunderland  Wall's  End  Coal  Company,  yet  this  was  not  a  note 
Richmond,  drawn  on  their  behalf,  and  could  not  bind  them,  '*  The  Newcastle 
Coal  Company ''  not  being  their  firm,  nor  the  London  and  West- 
minster Bank  one  with  which  they  dealt.  The  Lord  Chief 
Justice,  in  summing  up,  observed  that  the  three  defendants  were 
partners,  and  Richmond  might  draw  bills  or  notes  as  their  agent, 
and  that,  if  he  had  done  so  in  the  name  of  The  Newcastle  and 
Sunderland  Wall's  End  Coal  Company,  or  if  the  plaintiff  had  been 
used  to  deal  with  them  as  The  Newcastle  Coal  Company,  the 
defendants  would  have  been  bound :  but  he  left  it  to  the  jury  to 
say,  on  the  evidence,  whether  the  note  in  question  was  one  which 
[  *S4i  ]  Richmond,  as  a  partner  *in  the  first-mentioned  firm,  had  authority 
to  draw.     Verdict  for  the  defendants  Barbour  and  Hannay. 

Af.  Smith  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction : 

The  Lord  Chief  Justice  ought  not  to  have  left  it  to  the  jury 
to  say  whether  Richmond  was  authorized  to  make  the  note;  because, 
if  it  was  a  partnership  note,  authority  was  to  be  inferred  from  his 
being  a  partner.  The  real  question  was,  whether  the  firm  was 
known  by  the  name  used  on  this  note ;  not,  as  the  jury  were  led 
to  suppose,  whether  Richmond  had  authority  given  him  to  draw 
this  particular  instrument. 

(Lord  Denman,  Ch.  J. :  I  do  not  think  the  case  was  put  so.) 

If  there  was  sufficient  evidence  that  the  name  here  used  did  in 
fact  designate  the  partnership,  a  slight  irregularity  in  the  descrip- 
tion  could  not  invalidate  Richmond's  act.  In  Williamson  v. 
Johnson  (i)  the  managing  partner  had  been  used  occasionally 
to  indorse  bills  in  names  which  did  not  accurately  describe 
the  existing  firm.  Abbott,  Ch.  J.  held  that,  as  the  partner 
had  been  in  the  habit  of  issuing  bills  so  indorsed,  there  was 
sufficient  evidence  of  an  indorsement  by  the  then  firm,  in  an 
action  by  the  indorsee  against  the  acceptor :  and  the  Court  also 
was  of  that  opinion,  Holroyd,  J.  observing  that  evidence  of  the 
partner's  hand-writing  would,  as  between  third  persons,  have  been 
sufficient,  without  proof  of  any  usage  on  his  part  to  indorse  in  this 
manner.  In  the  present  case  it  did  appear  from  the  evidence  that 
the  company  had  no  very  fixed  name  or  style. 

(1)  25  B.  R.  336  (1  B.  &  C.  146). 
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(Lord  Dbnman,  Ch.  J. :  The  question  I  put,  though  I  may  not  have        Faith 
explained  myself  sufficiently,  was,  whether  the  deviation  from  the    richmokd. 
real  partnership  name  *was  so  great  as  to  show  that  Bichmond       [  *342  ] 
must  be  considered  as  making  the  note  on  his  own  account,  and 
not  entitled  to  bind  the  firm  by  it;  or  whether  the  style  used, 
though  slightly  varying  from  that  of  the  firm,  was  essentially  the 
same.) 

LiTTLBDALB,  J.  : 

There  is  no  ground  for  a  rule.  Bichmond  had  authority,  as  a 
partner,  to  make  notes  in  the  name  of  the  firm.  It  does  not  appear 
that  they  empowered  him  to  use.  any  name  but  that  which  the 
firm  usually  went  by.  In  WiUiumson  v.  Johnson  (i)  there  was 
evidence  that  the  managing  partner  had  on  some  former  occasions 
indorsed  bills  in  the  name  objected  to.  I  do  not  understand  that 
the  Lord  Chief  Jubticb  put  it  to  the  jury  whether  Bichmond  had 
authority  to  sign  this  particular  note,  but  whether  the  general 
authority  which  he  had  enabled  him  to  draw  such  a  note. 

Coleridge,  J.  (2) : 

In  an  ordinary  case  of  this  kind,  the  only  question  would  be, 
whether  the  person  making  the  note  was  a  partner.  But  here  a 
further  question  arises,  whether,  being  a  partner,  he  had  authority 
to  sign  such  a  note ;  and  it  appears  that  he  had  not. 

Lord  Dbnman,  Ch.  J. : 

In  this  case,  Bichmond  had  authority  to  make  notes  as  a  partner 
in  the  company:  but  the  note  in  question  described  a  different 
firm ;  and  the  question  was  whether  the  evidence  raised  any 
exception  to  the  general  rule  as  to  the  exercise  of  a  partner's 
authority.  I  asked  the  jury  whether  the  designation  used,  though 
inaccurate,  was  substantially  that  of  *the  firm.  But  the  name  [  *843  ] 
was  different ;  and  the  note  was  made  payable  at  a  place  where 
they  never  kept  money. 

Rule  refused. 

(1)  25  B.  B.  336  (1  B.  &  C.  146}.  (2)  WiUiams,  J.  was  absent. 
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1840.  REG.  V.  Thb  inhabitants  of  BARTON. 

Jan.  17. 
(11  Adol.  &  Ellia,  343—349;  S.  0.  3  P.  &  D.  190;  9  L.  J.  (N.  S.)  M.  C.  23.) 

[  ^*^  J  Stat.  4  Geo.  IV.  c.  95,  8.  68,  which  provides  for  apportioning  the  liability 

to  repair  turnpike  roads  that  have  been  diverted,  is  not  confined  to  bodies 
politic  or  corporate  and  individuals,  but  applies  also  to  parishes. 

Indictment  for  non-repair  of  a  road.  The  first  count  stated  that, 
from  time  whereof  (fee,  there  was  a  certain  common  and  ancient 
highway,  leading  from  Luton  in  Bedfordshire,  through  and  over 
certain  parts  of  the  parishes  of  Barton  and  Streatley,  respectively, 
in  the  said  county  and  in  a  certain  district,  to  wit  the  Luton 
District,  specified  in  an  Act  after  mentioned,  and  to  Bedford  in  the 
said  county ;  a  large  portion  of  such  highway  being  situate  in 
the  parish  of  Barton,  and  a  certain  other  large  portion  in  the 
parish  of  Streatley,  used  by  all  the  liege  &c. ;  and  that  the  inhabitants 
of  Barton,  from  time  whereof  &c.,  had  repaired  and  amended,  and 
had  been  used  and  accustomed  to  repair  and  amend,  and  of  right 
ought  &c.,  and,  at  the  time  of  the  alteration  and  diversion  therein- 
after mentioned  of  the  aforesaid  highway,  were  bound  and  ought 
of  right  to  have  repaired  and  amended,  such  part  of  the  said 
common  highway  as  was  situate  in  the  parish  of  Barton,  being 
and  containing  in  length  &c.  (setting  it  out) :  and  that,  before  the 
[  *344  ]  day  of  taking  that  inquisition,  and  after  *the  passing  and  carrying 
into  operation  of  three  Acts  of  Parliament  named  (Road  Acts, 
15  Geo.  m.  c.  72,  35  Geo.  III.  c.  163,  56  Geo.  IIL  c.  Ixxii.,  local 
and  personal,  public) ,  and  after  the  passing  of  stat.  4  Geo.  lY.  c.  95  (i), 

(1)  "An  Act  to  explain  and  amend  of  the  said  recited  Act,  or  shall  be 

an  Act"  &c.  (the  General  Turnpike  widened,  altered,  diverted  or  turned, 

Act,  3  Geo.  IV.  c.  126).  shall  respectively  be  and  continue  in 

Sect.   68.      '*  And  whereas   doubts  the  same  manner  liable  to  the  repair 

have  arisen  and  may  arise,  whether  of  such  new  road,  set  out  in  lieu  of  the 

any  body  politic  or  corporate,  or  any  old  road,  or  so  much  thereof  as  shall  be 

particular  person  or  persons,  liable  to  equal  to  the  burthen  and  expense  of 

repair,  by  tenure  or  otherwise,  any  old  repairing  such  old  road,  from  which 

turnpike  road  or  part  of  such  ix)ad  he,  she  or  they  shall  be  exonerated  by 

widened,  altered,  diverted,  or  turned,  the  widening,   altering,  diverting  or 

ought  to  repair  or  contribute  to  the  turning  thereof;   and  if  the  several 

repair  of  the  whole  or  any  part  or  pro-  parties  interested  therein  cannot  agree, 

portion  of  the  new  road  set  out  in  lieu  the    same   shall   be    viewed    by  two 

of  the  old  turnpike  road;  for  obviating  justices  of  the  peace  of  the  county 

such  doubts,  and  preventing  disputes  where  such  road  shall  be,  and  shall  be 

about  the  same,  be  it  further  enacted,  settled,  adjusted  and  determined  by 

that  all  and  every  body  politic  or  cor-'  them,  in  such  manner  as  they  shall 

porate,  and  person  and  persons,  who  think  just  and  reasonable;  and  from 

was,  were  or  shall  be  liable  as  afore-  and  after  such  determination  of  the 

said  to  the  repair  of  any  old  turnpike  justices,  the  body  politic  or  corporate, 

road,  which  has  been  since  the  passing  and  person  or  persons  liable  to  repair 
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to  wit  on  13th  May,  1839,  at  the  parishes  of  Barton  and  Streatley,         Ruo. 
viz.  in  <bc.,  five  persons  named  in  the  indictment,  being  five  of  xhb  Inhabi. 

the  trustees  for  the  time  being  of  the  Luton  District,  duly  nominated,      tants  of 

®  >        J  J        Barton. 

<Scc.,  for  putting  the  said  recited  Acts  in  execution,  having  taken 
upon  themselves  *the  burthen  of  the  execution  of  the  same,  under  [  *^^^  ] 
and  by  virtue  and  in  pursuance  of  the  said  several  Acts,  did  then 
and  there  alter,  divert,  vary,  and  turn,  a  certain  part  of  the  said 
road,  so  leading  from  the  town  of  Luton  through  the  village  of 
Barton  to  the  town  of  Bedford,  to  wit  that  part  thereof  situate  and 
being  within  the  respective  parishes  of  Barton  and  Streatley, 
through  certain  other  lands  of  the  said  parishes  of  Barton  and 
Streatley,  respectively,  into  and  through  certain  other  parts  of 
the  said  parishes  of  Barton  and  Streatley,  respectively :  and  there- 
upon afterwards,  and  after  the  said  ancient  highway  had  been  so 
altered  &c.,  and  after  the  passing  of  stat.  4  Geo.  lY.  c.  95,  to  wit 
on  11th  September,  1837,  at  &c.,  disputes  arose  between  the 
respective  parishes  aforesaid,  as  to  the  proportion  of  the  said  new 
pari  of  the  said  highway,  so  diverted  as  aforesaid,  which  each  such 
parish  ought  to  repair ;  and  the  several  parishes  aforesaid  could 
not  then  and  there  agree  in  respect  thereof ;  and  the  said  new 
part  of  the  said  new  highway  was  then  and  there,  to  wit  in  the 
respective  parishes  of  Barton  and  Streatley,  (that  is  to  say)  in  &c., 
viewed  by  George  Musgrave  and  Henry  Musgrave  Musgrave, 
Esquires,  then  and  there  being  two  of  her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  said  county  of  Bedford,  in  the 
manner  directed  by  the  last-mentioned  Act,  and  in  pursuance  of 
the  powers  and  provisions  therein  contained;  and  the  same* was 
then  and  there  by  the  said  justices  settled,  adjusted,  and  determined, 
in  manner  following,  that  is  to  say  by  a  certain  order  and  direction 
in  writing  of  them  the  said  justices,  under  their  respective  hands 
and  seals,  by  them  then  and  there  made,  whereby  &c.  (The 
indictment  then  stated  the  effect  of  the  order,  which,  after  reciting 
the  ^diversion  by  the  trustees,  the  disputes,  and  the  enactment  of       [  *346  j 

such  new  road  as  aforesaid,  shall  bear  justices  may,  with  the  consent  of  such 
all  charges  of  presentments,  inc&ct-  person  or  persons,  and  also  of  the 
ments  and  prosecutions  for  not  repair-  trustees  or  commissioners  of  the  road, 
ing  the  same ;  and  if  it  shall  be  found  obtaiaed  at  a  meeting  of  such  trustees 
more  convenient  to  fix  a  gross  sum  or  or  commissioners,  order  and  direct  the 
an  annua]  sum,  to  be  paid  by  any  such  same  accordingly ;  and  the  order  and 
body  politic  or  corporate,  or  person  or  direction  of  the  said  justices  shall  be 
persons,  instead  of  fixing  the  part  or  final  and  conclusive,  and  shall  con- 
proportion  of  such  new  road  to  be  tinue  binding  on  all  bodies  politic  or 
repaired  by  him,  her  or  them,  the  said  corporate,  and  persons  whomsoever." 

24—2 
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Reg.  stat.  4  Geo.  lY.  c.  95,  s.  68,  stated  that  the  justices  had  viewed  as 
The  Inhabi-  well  the  old  as  the  new  road,  and  did  settle,  adjust,  and  determine 
^bakton!^  that  the  inhabitants  of  the  said  parishes  of  Barton  and  Streatley 
should  respectively  be  liable  to  the  repair  of  such  part  and  parts 
of  the  said  new  road  as  should  be  equal  to  the  burthen  and  expense 
of  repairing  such  old  road,  or  as  near  thereto  as  could  be  set  out : 
and  they  adjudged  and  determined  such  proportions  to  be  as 
follows ;  that  the  inhabitants  of  the  parish  of  Barton  should  repair 
the  new  road  from  &c.  to  &c.  (setting  out  the  parts) :  That  the 
order  was  afterwards,  to  wit  on  25th  September,  1837,  at  &c.,  duly 
signed  and  sealed,  and  afterwards  filed  at  the  General  Quarter 
Sessions  holden  for  Bedfordshire  on  17th  October,  1837 ;  of  all 
which  the  defendants  had  due  notice,  and  were  required  to  repair 
the  said  part  of  the  said  new  highway  or  road  which  they  were  by 
the  said  order  directed  &c.  That  a  portion  of  the  said  part  t^c. 
(describing  the  portion),  on  &c.,  at  the  parish  of  Streatley,  that 
is  to  say  in  &c.,  was  and  yet  is  very  ruinous  &c.,  against  the  peace 
&c. :  and  that  the  defendants,  the  said  part  of  the  said  common 
highway,  so  as  aforesaid  being  in  decay,  ought  to  repair  and  amend, 
when  and  so  often  as  it  should  be  necessary. 

The  second  count  stated  that  the  highway  ran  and  passed 
through,  and  was  in,  the  parishes  of  Barton  and  Streatley ;  and 
that  the  justices  made  the  order,  of  which  the  defendants  had 
notice  and  by  virtue  thereof  became  liable  to  repair  the  portion 
mentioned  in  the  order,  and  that  a  part  of  it  was  out  of  repair,  &c. 

The  third  count  described  the  highway  as  being  in  the  parish 
[  *347  ]  of  Barton,  leading  from  Luton  to  Bedford,  *and  charged  that  a  part 
thereof,  which  was  described,  was  ruinous  &c.,  and  that  defendants 
of  right  ought  to  have  repaired  &c. 

Plea,  Not  guilty. 

On  the  trial  before  Park,  J.  at  the  Bedfordshire  Summer  Assizes, 
1838,  the  counsel  for  the  defendants  contended  that  stat.  4  Geo.  lY. 
c.  95,  s.  68,  did  not  apply  to  parishes,  and  that  the  defendants  were 
consequently  not  liable  to  repair  the  portion  in  the  parish  of  Streatley, 
to  which  alone  the  evidence  applied.  By  consent  a  verdict  was  taken 
for  the  defendants,  with  leave  to  move  to  enter  a  verdict  for  the  Crown. 
In  Michaelmas  Term,  1888,  KeUy  obtained  a  rule  accordingly. 

Byles  now  showed  cause  : 

Sect.  68  of  stat.  4  Geo.  lY.  c.  95,  does  not  apply  to  parishes : 
they  are  neither  bodies  ** politic  or  corporate,"  nor  "persons." 
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The  liability  is  imposed  there  in  cases  only  where  particular  parties,         Rbo. 

by  tenure  or  otherwise,  were  liable  to  the  repair  of  the  old  road,  thb  Inhabi- 

The  reason  of  this  limitation  probably  is,  that  the  Act  applies  to     ^bartoiT 

turnpike  roads  only,  of  which  the  funds  are  presumed,  prima  facie, 

to  be  sufficient  for  the  repair  of  the  road.     This  interpretation  is 

confirmed  by  the  circumstance  that  in  stat.  IB  Geo.  III.  c.  84,  which 

applied  to  highways  as  well  as  turnpike  roads,  the  corresponding 

clause,  sect.  68,  mentions  "  the  inhabitants  of  every  such  parish, 

township,  or  place,  and  person  or  persons,  who  was,  were,  or  shall 

be,  liable  as  aforesaid,  to  the  repair  of  any  such  old  highway  or 

road."     When  stat.  13  Geo.  III.  c.  84,  and  stat.  4  Geo.  IV.  c.  95, 

passed   statute  duty  existed :    now   sect.   68    of  the  former  Act 

mentions  statute  duty ;  but  sect.  68  of  the  latter  Act  does  not. 

When  private  individuals  are  bound  to  *repair,  it  is  on  the  ground       [  *3*8  ] 

of   their  having  originally  received   some  consideration   for   the 

liability  ;  but  this  does  not  apply  to  parishes:  individuals,  therefore, 

might  well  be  fixed  with  a  permanent  liability,  though  the  site  of 

the  road  was  changed,  but  not  parishes.    Sect.  68  of  stat.  4  Geo.  IV. 

c.  95,  provides  that,  if  the  parties  cannot  agree,  two  justices  shall 

view,  and  settle  the  difference.     But,  in  the  case  of  parishes,  there 

are  no  means  of  agreeing :  no  one  can  bind  the  parish.     And  now, 

by  stat.  5  &  6  Will.  IV.  e.  50  (i),  the  surveyor,  in  the  case   of 

highways  not  turnpike,  has  the  superintendence  of  only  the  roads 

in  his  own  parish. 

(Coleridge,  J. :  Do  you  contend  that  sect.  68  of  stat.  4  Geo.  IV. 
c.  95,  applies  only  where  both  parties  are  bodies  politic  or  corporate, 
or  individuals,  bound  to  repair  ratione  tenurce,  &c.,  and  that  it  does 
not  apply  if  either  of  the  parties  be  a  parish  ?) 

The  argument  must  go  that  length  (2). 

Sir  W.   W.  Follett  (with   whom   were   Kelly  and   Ounning), 
contra  : 

The  remark  made  from  the  Bench  is  conclusive  :  the  interpreta- 
tion contended  for  on  the  other  side  would  in  effect  repeal  stat.  4 
Geo.  IV.  c.  95,  s.  68.     That  provision  was  intended,  as  appears  by 

(1)  See  sect.  6,  &c.  under  a  writ  of  ad  quod  damnum,  or  by 

(2)  Bex  V.  Netherthong,  2  B.  &  Aid.  order  of  two  justices;  but  the  Court 
1 79,  was  also  dted  in  opposition  to  the  held  that,  under  the  particular  circum- 
role ;  and  it  was  contended  that  no  stances  of  the  case,  this  objection  was 
proof  had  been  given  at  the  trial  of  not  open  to  the  defendants  at  -  the 
the  diriBion  having  been  made  either  present  step. 
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Reo.        the  preamble  of  the  section,  to  obviate  doubts  which  had  arisen  on 


The  Inhabi-  the  corresponding  provision  in  sect.  68  of  stat.  13  Geo.  III.  c.  84  ; 
^ARTON*^     and  it  is  equally  extensive :  but  it  cannot  be  disputed  that  *8tat.  13 
[  *349  ]      Geo.  III.  c.  84,  s.  68,  comprehended  the  case  of  parishes.     (He  was 
then  stopped  by  the  Court.) 

Lord  Denman,  Gh.  J. : 

I  have  no  doubt  upon  this  question,  though  I  was  much  struck 
with  Mr.  BylesB  remark  that  the  parishes  appear  to  have  no 
authorized  agent  who  can  agree  for  them,  as  well  as  by  his  ingenious 
arguments  as  to  the  variance  between  the  language  of  the  cor- 
responding sections  in  the  two  statutes,  and  the  difficulty  of  carrying 
the  provision  into  effect  in  the  case  of  parishes.  But  the  difficulties 
on  the  other  side  are  infinitely  greater.  The  Legislature  cannot 
have  intended  to  confine  the  enactment  to  the  case  of  bodies  politic 
or  corporate,  or  individuals,  bound  by  some  special  liability  to 
repair  in  the  two  parishes  respectively.  The  words  of  sect.  68  of 
stat.  4  Geo.  IV.  c.  95,  are  no  doubt  ill  chosen,  but  we  cannot  doubt 
of  the  intention.  The  parishes  must  adapt  such  means  as  they 
have  to  this  intention,  as  well  as  they  can. 

LiTTLBDALB,  J.  : 

The  terms  of  the  enactment  certainly  do  not  reach  this  case  :  but 
the  meaning  of  the  Legislature  is  clear;  and  the  mischief  of  a 
contrary  construction  would  be  very  great. 

CoLERiDGB,  J.  (i)  concurred. 

Rvle  absolute. 


1840.         HANNAH  WILSON   PADMOEE  v.  LAWEENCE  (2). 

Jiin.  18.  ^   ' 
(11  Adol.  &  Ellis,  380—383 ;  S.  C.  3  P.  &  D.  209;  9  L.  J.  (N.  S.)  Q.  B.  137 ; 

[  880  ]  4  Jur.  458 ;  4  J.  P.  42.) 

Defendant,  in  the  presence  of  a  third  person,  not  an  officer  of  justice, 
charged  plaintiff  with  having  stolen  his  property,  and  afterwards  repeated 
the  charge  to  another  person,  also  not  an  officer  of  justice,  who  was  called 
in  to  search  the  plaintiff  with  the  consent  of  the  latter. 

Held,  that  the  charge  was  privileged,  if  the  defendant  believed  in  its 
truth,  acted  bond  fide^  and  did  not  make  the  charge  before  more  persons,  or  in 
stronger  language,  than  was  necessary ;  and  that  it  was  a  question  for  the 
jury,  and  not  the  Judge,  whether  the  facts  brought  the  case  within  this  rule. 

Case  for  slander.     The  words  charged  to  have  been  spoken  by  the 
defendant  imputed  that  the  plaintiff  had  stolen  a  brooch  belonging 

(1)  Williams,  J.  was  absent.  in  Jones  v.  ThomM  (1886)  53  L.  T.  678. 

(2)  Cited  and  applied  by  Pollock,  B.  ,      680.— E.  C. 
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to  the  defendant's  wife  ;  and  they  were  said  to  have  been  uttered  in     padmobe 
a  discourse  &c.,  and  in  the  hearing  of  one  Jane  Cole  and  divers  &c.    lawrbhce. 

Pleas.  1.  Not  guilty.  2.  A  traverse  of  part  of  the  inducement 
not  material  here. 

On  the  trial  before  Parke,  B.  at  the  Hampshire  Summer  Assizes, 
1888,  it  appeared  that  the  plaintiff  had  called  at  the  defendant's 
house,  and  that  soon  afterwards  the  brooch  was  missed;  that 
defendant  then  went  to  an  inn,  where  the  plaintiff  was,  and  stated 
to  her  his  suspicions,  in  the  presence  of  a  third  person ;  and  that 
the  plaintiff,  with  her  own  concurrence,  was  afterwards  searched  by 
Jane  Cole  and  another  female,  who  were  called  in  for  the  purpose, 
and  to  whom  the  defendant  at  the  time  repeated  the  charge.  The 
brooch  was  not  found  on  the  plaintiff,  but  was  afterwards  discovered 
to  have  been  left  by  the  defendant's  wife  at  another  place.  The 
defendant's  counsel  first  applied  for  a  nonsuit,  which  the  learned 
Judge  refused.  The  defendant's  counsel  then,  in  his  address  to  the 
jury,  contended  that  the  words  were  spoken  without  malice,  under 
circumstances  which  privileged  them.  The  learned  Judge  told  the 
jury  that  the  verdict  must  be  for  the  plaintiff,  if  they  thought  that 
the  words  imputed  felony,  for  that  it  was  clear  they  were  not 
privileged.     Verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1888,  Erie  obtained  a  rule  for  a  new  trial        [  381  ] 
on  the  ground  of  misdirection. 

Cratvder  and  Butt  now  showed  cause : 

No  justification  was  on  the  record :  and  the  defence  rested  entirely 
on  the  question  whether  or  not  the  charge  was  made  under  circum- 
stances which  privileged  it,  so  as  to  negative  malice,  and  be  available 
under  the  plea  of  Not  guilty.  The  Judge  is  the  proper  authority  to 
determine  this  question:  and  he  has  determined  it  rightly;  for 
the  suspicion  entertained  by  the  defendant  did  not  entitle  him  to 
charge  the  plaintiff  with  felony  in  the  presence  of  private  individuals. 
Had  the  charge  been  true,  or  had  it  been  made  only  before  a 
magistrate,  or  even  a  policeman,  it  might  have  been  otherwise. 

Erie  and  Barstow,  contra  : 

Toogood  V.  Spyring  (i)  shows  that  the  presence  of  a  third  party 
does  not  necessarily  take  away  privilege  from  a  communication 
between  the  plaintiff  and  defendant,  if  it  would  be  privileged  other- 
wise.   A  jury,  indeed,  might  find  that  the  charge  was  made  with  a 
(1)  40  E.  B.  523  (1  C.  M.  &  B.  181 ;  4  Tyr.  682). 
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Padmore  motive,  or  nnder  circamstances,  which  took  the  case  out  of  the 
Lawrence,  privilege ;  but  there  was  nothing  in  this  case  upon  which  the  Judge 
could  negative  the  privilege  absolutely  as  a  point  of  law.  This  is 
consistent  with  all  the  cases  :  Fowler  v.  Homer  (i),  Kine  v.  Sewell  (2), 
Blake  v.  PUfold(3),  Finden  v.  We8tlake{4),  Martin  v.  Strong  (b), 
[  •382  ]  Bromage  v.  Prosser  (6),  Wright  v.  *Woodgate  (7).  Delanyv.Jones  (8) 
goes  farther  still :  but  the  authority  of  that  case  has  been  doubted  (9) . 

Lord  Denman,  Gh.  J. : 

The  question  ought  to  have  gone  to  the  jury,  whether  this  charge 
was  made  bond  fide.  Unless  Toogood  v.  Spyring  (lo)  is  to  be  over- 
ruled, it  is  clear  that  the  Judge  was  not  warranted  in  withdrawing 
that  question  from  their  consideration. 

LiTTLEDALBy  J.  '. 

The  jury  were  to  say  whether  the  defendant  believed  that  the 
brooch  was  stolen  by  the  plaintifif,  and  for  that  reason  charged  her 
with  having  stolen  it,  and  whether  his  language  was  stronger  than 
necessary,  or  whether  the  charge  was  made  before  more  persons  than 
was  necessary.     The  law  has  been  laid  down  so  over  and  over  again. 

GOLERIDGB,  J.  (11)  : 

For  the  sake  of  public  justice,  charges  and  communications, 
which  would  otherwise  be  slanderous,  are  protected  if  bond  fide 
made  in  the  prosecution  of  an  inquiry  into  a  suspected  crime. 
Then  had  not  the  defendant  a  right  to  make  out  that  case  ?  The 
facts  were  for  the  jury.  It  is  argued  that  the  charge  ought  to  be 
true,  or  ought  to  be  made  only  before  an  officer  of  justice.  But 
the  exigencies  of  society  could  never  permit  such  a  restriction.  If 
I  stop  a  party  suspected,  must  not  1  say  why  I  do  so?  Supposing 
it  unjustifiable  to  search  a  person  against  his  will,  here  the 
[  ♦383  ]  *plaintiff  agreed  to  be  searched.  The  presence  of  other  parties 
would  not  do  away  with  the  privilege.  When  the  two  females  were 
desired  to  make  the  search,  were  they  not  to  be  told  for  what  they 
were  to  look  ?    The  question  was  clearly  for  the  jury. 

Rule  absolute  (12). 

(1)  13  R.  R.  807  (3  Camp.  294).  (8)  4  Esp.  191. 

(2)  49  R.  R.  603  (3  M.  &  W.  297).  (9)  See  Lay  v.  Lawson,  43  R  R.  487 

(3)  42  R.  R.  776  (1  Moo.  &  Rob.  198).  (4  Ad.  &  EI.  795). 

(4)  31  R.  R.  748  (Moo.  &  Mai.  461).  (10)  40  R.  R.  523  (1  Or.  M.  &  R.  181 ; 

(5)  44  R.  R.  487  (5  Ad.  &  El.  535).  4  Tyr.  582). 

(6)  28  R.  R.  241  (4  B.  &  C.  247).  (11)  WiUiams,  J.  was  absent. 

(7)  41  R.  R.  788  (2  C.  M.  &  R.  573 ;  (12)  See  James  v.  Phelps,  p.  423, /mw* 
Tyr.  &  Gr.  12).  (11  Ad.  &  El.  483). 
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EAM8EY  V.  NORNABELL.  i84o. 

(11  Adol.  &  Ellis,  383^02 ;  S.  C.  3  P.  &  D.  253 ;  9  L.  J.  (N.  S.)  Q.  B.  138.)  '^^"-  ^^' 

Replevin.  Cognizance  that  the  owners  and  occupiers  of  lands  within  the  [  ^^^  ] 
lordship  of  M.  had  immemorially  repaired  a  jetty,  which  defended  the  sea 
coast,  in  the  lordship  and  parish  of  M. ;  that,  the  jetty  being  out  of  repair, 
a  Court  of  Sewers  was  holden  and  a  jury  impanelled,  who  presented,  finding 
the  prescription  as  above,  and  that  the  owners  and  occupiers  ought  forth- 
with to  repair.  That  notice  was  given  to  the  owners  and  occupiers  to 
appear  at  the  next  Court,  to  plead  to  the  inquisition ;  that  they  appeared 
by  L.,  and  pleaded  Not  guilty.  That  the  traverse  was  tried,  and  the  owners 
and  occupiers  found  guilty  by  a  jury,  who  amerced  them  in  200/.,  which 
the  commissioners  confirmed,  and  set  the  amercement  on  them,  and  respited 
the  levying  thereof,  of  which  they  had  notice.  That,  at  an  adjourned  Court, 
it  was  ordered  that,  unless  the  owners  and  occupiers  repaired  within  four- 
teen days,  the  200/.  should  be  levied.  That,  at  a  subsequent  Court,  the 
repairs  not  being  proceeded  with,  N.  was  appointed  to  demand  and  receive 
the  amercement,  and  afterwards  did  demand  it,  but  the  owners  and  occu- 
piers refused  to  pay.  That,  at  an  adjourned  Court,  the  clerk  was  ordered 
to  give  notice  that,  unless  the  amercement  were  paid  before  a  day  named, 
a  warrant  would  be  issued  to  levy  it  by  distress  and  sale;  that  such 
notice  was  given,  but  the  owners  and  occupiers  did  not  pay.  That,  at  a 
subsequent  Court,  a  warrant  was  made  by  six  commissioners,  directing 
persons  therein  mentioned  to  levy  the  2007.  by  distress  and  sale  of  the 
goods,  &c.,  of  the  owners  and  occupiers;  that  plaintiff,  at  the  time  of  the 
presentment,  and  thence  to  the  time  when  &c.,  was  an  owner  and  occupier ; 
that  defendant  by  virtue  of  the  warrant  demanded  the  200/.  of  him,  and, 
on  his  refusal,  the  jetty  being  still  unrepaired,  defendant,  as  a  constable 
mentioned  in  the  warrant,  and  bailiff  of  the  commissionei*s,  well  acknow- 
ledged &c. 

Held,  a  good  cognizance.     For  that, 

1 .  The  amercement  might  be  on  the  owners  and  occupiers  of  the  lordship 
generally,  yet  the  levy  on  the  individual. 

2.  That,  whether  a  sale  was  justifiable  or  not,  the  cognizance  was  good, 
because  it  did  not  show  that  a  sale  had  been  made  in  fact,  though  directed 
by  the  warrant. 

Replevin  for  cattle  &c.  of  plaintiff,  taken  on  his  land  at  the 
parish  of  Marfleet,  in  the  county  of  York. 

Cognizance  by  defendant  as  bailiff  of  the  commissioners  *of  [  *384  ] 
sewers  for  the  east  parts  of  the  East  Biding.  The  cognizance  set 
forth  a  commission  of  sewers,  issued  11th  August,  1  Will.  IV.,  for 
the  said  east  parts,  comprising,  among  other  districts,  the  three 
divisions  of  Holderness.  It  then  stated  that,  from  time  whereof  &c., 
there  of  right  hath  been,  and  is,  and  still  of  right  ought  to  be, 
within  the  lordship  and  parish  of  Marfleet  in  the  county  &c.,  within 
the  division  of  Middle  Holderness,  being  one  of  the  three  divisions 
of  Holderness,  within  the  limits  of  the  said  east  parts  &c.,  and 
within  the  jurisdiction  of  the  said  commissioners,  a  certain  jetty 
adjoining  to,  and  running  into,  the  river  Humber,  the  same  jetty 
during  all  the  time  aforesaid  being  a  defence  by  the  coast  of  the  sea 
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Ramsey  there  :  and  that  the  owners  and  occupiers  of  lands  within  the  said 
NoRNABELL.  lordship  of  Marfleet,  from  time  whereof  &c.,  have  repaired  and 
amended,  and  have  been  used  and  accustomed  &c.,  and  of  right 
ought  to  have  &c.,  and  still  of  right  ought  to  repair  and  amend  the 
said  jetty,  when  and  as  often  as  it  hath  been  or  shall  be  necessary, 
at  their  own  costs  and  charges.  That  the  commissioners  having 
taken  the  proper  oath  &c.,  and  the  said  jetty  before  and  at  the  time 
hereinafter  next  mentioned  being  ruinous  &c.  for  want  of  needful 
reparation  &c.,  and  then  and  still  being  within  the  jurisdiction  &c., 
divers,  to  wit  six,  of  the  commissioners,  to  wit  &c.,  afterwards  and 
before  the  time  when  &c.,  to  wit  on  &c.,  by  their  certain  warrant  &c. : 
the  cognizance  then  stated  a  warrant  issued  by  them  to  the  sheriff 
of  Yorkshire  to  impanel,  summon,  and  return  a  jury  to  appear 
before  the  six  commissioners  named,  or  such  other  commissioners 
as  should  be  present,  at  a  session  of  sewers  to  be  holden  at  &c.,  to 
take  inquisition,  and  to  make  and  return  presentments  &c. :  that 
[  *385  ]  ^ug  notice  was  *given  of  the  time  and  place  of  taking  such  inquisi- 
tion, more  than  seven  days  before  taking  the  same  (stating  the 
manner  of  publishing  notice),  according  to  the  statute  (i)  &c. :  and 
that  afterwards,  and  after  the  expiration  of  more  than  seven  days 
&c.,  to  wit  on  &c.,  a  Court  of  Sewers  for  the  said  east  parts  &c.  was 
duly  holden  by  adjournment  at  &c.,  pursuant  to  the  notice,  before 
seven  of  the  commissioners  (naming  them)  &c. 

The  cognizance  then  stated  that,  at  the  Court  so  holden,  the 
jury  appeared,  and  the  jurors  (naming  them)  were  sworn  and 
charged  &c.,  and  proceeded  in  their  inquiry  &c.,  and  did  present 
to  the  said  Court  &c.  Presentment,  that,  from  time  whereof  &c., 
there  of  right  had  been,  and  was,  and  still  of  right  ought  to  be, 
within  &;c.,  the  said  jetty  adjoining  to  &c.,  and  that  the  same  was 
a  defence  &c.  (as  before) ;  and  that  the  owners  and  occupiers  of 
lands  within  the  said  lordship  had,  from  time  whereof  &c.  until 
the  time  of  the  taking  of  that  inquisition,  repaired  &c.  (as  before) : 
and  that  the  said  jetty,  on  &c.,  and  continually  afterwards  until 
the  day  of  the  taking  of  that  inquisition  had  been,  and  then  was, 
ruinous  &c.,  for  want  &c.,  by  means  whereof  it  was  deteriorated 
as  a  defence  by  the  coast  of  the  sea:  and  that  the  owners  and 
occupiers  of  lands  within  the  lordship  aforesaid,  by  reason  of  the 
premises,  ought,  at  their  own  costs  and  charges,  forthwith  to  repair 
and  amend  and  make  good  the  said  jetty. 

(1)  Stat.  3  &  4  Will.  IV.  c.  22,  a.  11,  directs  the  mode  of  proceeding  to 
inquire  by  jury. 
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The  cognizance  then  stated  that  the  Court  was  adjourned  till      Ramsey 
February  18th,  1836;  and  "thereupon  notice  was  duly  given  by   nornabell. 
the  clerk  to  the  said  Court  to  the  owners  and  occupiers  of  lands 
within  the  said  lordship  *of  Marfleet  to  appear  at  the  next  Court       [  •386  ] 
n:  Sewers  to  be  holden  in  and  for  the  said  east  parts  "  &c.,  on  &c., 
and  to  plead  to  the  said  inquisition  or  presentment. 

The  cognizance  went  on  to  state  the  holding  of  the  Court  by 
adjoomment  on  February  18th  at  &c.,  before  &c. ;  at  which  Court 
came  one  William  Longman,  then  being  **  the  constable  of  Marfleet 
afortsaid,"  and,  being  then   and   there  duly  authorised   in   that 
l)ehalf,  then  and   there,  for  and   on   behalf  of  the  owners  and 
c-ccupiers  of  lands  within  the  lordship  of  Marfleet  aforesaid,  pleaded 
to  the  said  presentment  or  inquisition,  that  the  said  owners  and 
occupiers  were  not  guilty  of  the  premises  &c.,  and  prayed  that  that 
might  be  inquired  of  by  the  country ;  and  the  clerk  of  the  said 
Court  did  the  like.     Adjournment  of  the  Court  to  April  7th,  for 
trring  the  traverse;  whereof  the  owners  and  occupiers  of  lands 
within  the  lordship  of  Marfleet  aforesaid  then  and  there  had  notice. 
The  cognizance  then  stated  the  holding  of  the  Court  by  adjourn- 
ment on  7th  April  at  &c.,  before  &c. ;   at  which  Court  came  a  jury 
of  sewers  duly  impanelled,  summoned,  and  returned  by  the  sheriff 
••f  the  county  of  York,  according  to  the  law  of  sewers  in  that  behalf, 
and,  the  said  owners  and  occupiers  being  present  at  the  same  Court, 
Ae  jurors  of  the  said  last-mentioned  jury,  to  wit  &c.,  twelve  sub- 
stantial and  indifferent  persons  &c.,  were  sworn  to  try  the  issue,  and 
farther  to  do  and  inquire  according  to  the  laws  of  sewers  in  that 
behalf,  and  were    charged    by  the    commissioners    touching  the 
premises;  and  they,  upon  their  said  oath,  and  upon  the  evidence  of 
witnesses  then  and  there  delivered  upon  oath  in  the  presence  of  the 
said  Court,  according  to  the  laws  of  sewers' in  that  behalf,  did  then 
and  there  find  and  say  that  the  said  owners  and  *occupier8  &c.  were      [  •387  ] 
jmilty  &c.  in  manner  and  form  &c.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  did  then  and  there,  for  the  said  default,  amerce 
the  baid  owners  and  occupiers  of  land  within  the  lordship  of  Marfleet 
aforesaid  in  the  sum  of  200/.  of  lawful  money  of  Great  Britain,  which 
>aM  finding  and  amerciament  the  said  last-mentioned  commissioners, 
at  the  Court  last  aforesaid,  did  then  and  there  confirm,  and  did  then 
ftnd  tbere  set  and  impose  the  said  amerciament  on  the  said  owners 
and  occupiers,  and  did  then  and  there  respite  the  levying  of  the 
baid  amerciament:  of  all  which  premises  (notice  to  the  owners  &c. 
at  the  same  Court) :  and  the  Court  was  thereupon  duly  adjourned. 
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Ramsey  That,  the  jetty  remaining  unrepaired,  afterwards,  to  wit  on  &c., 

NoRNABELL.  »  Court  of  Sewers  for  the  said  east  parts  was  holden  on  &c.,  at  &c., 
before  &c. ;  and  it  was  ordered  by  the  said  Court  that,  unless  the 
owners  &c.  should,  within  fourteen  days,  proceed  effectually  with 
the  repairs,  the  said  sum  of  200Z.  should  be  levied  at  the  expiration 
of  that  period ;  of  all  which  the  owners  &c.  had  due  notice.  That, 
the  owners  &c.  not  having  proceeded  with  such  repairs,  afterwards, 
to  wit  on  &c.,  at  &c.,  before  &c.,  an  adjourned  Court  was  holden, 
and  one  John  Nutchey  appointed  by  order  of  such  Court  to  demand 
and  receive  the  said  amerciament ;  and  the  Court  was  adjourned 
to  November  6th,  1836.  That  J.  N.  afterwards  duly  demanded  the 
amerciament,  but  the  owners  &c.  neglected  and  refused  to  pay. 
That,  the  200Z.  being  unpaid,  and  the  jetty  not  repaired,  at  a  Court 
holden  by  adjournment  on  November  6th,  1836,  at  &c.,  before  &c., 
it  was  ordered  that  the  clerk  of  the  Court  should  give  notice  that, 
unless  the  said  amerciament  of  200Z.  was  paid   to  J.  N.  before 

[  •388  ]  November  19th,  1886,  a  warrant  *for  levying  the  same  by  distress 
and  sale  would  be  issued  at  the  next  Court,  to  be  then  held,  and 
the  amerciament  levied.  That  the  Court  was  adjourned  to 
November  19th,  and  due  notice  of  the  said  order  given  before  that 
day  by  the  clerk  of  the  last-mentioned  Court  to  the  owners,  &c., 
and  they  were  then  required  by  the  said  clerk  to  pay  the  said  J.  N. 
the  said  200Z.  pursuant  to  the  order. 

That,  default  being  made  in  payment,  and  the  jetty  unrepaired, 
afterwards,  to  wit  on  19th  November,  a  Court  was  holden  by 
adjournment  at  &c.,  before  seven  of  the  commissioners,  to  wit  &c., 
and  it  was  there  ordered  by  the  same  Court  that  the  200Z.  should 
be  immediately  levied  by  distress  and  sale,  and  a  warrant  for  that 
purpose  be  signed  by  six  of  the  last-mentioned  commissioners  :  and 
thereupon  at  that  Court,  to  wit  on  &c.,  six  of  the  last-mentioned 
commissioners,  to  wit  &c.,  made  their  warrant  (i)  in  writing  under 
their  respective  hands  and  seals,  and  directed  the  same  to  William 
Burrill,  then  being  bailiff  of  sewers  to  the  said  commissioners,  and 
to  all  constables  and  other  peace  officers,  and  thereby,  after  reciting 
that,  at  the  session  and  Court  of  Sewers,  holden  &c.  on  the  7th 
day  of  April  then  last,  the  owners  and  occupiers  of  lands  within 
the  lordship  of  Marfleet  in  the  parts  aforesaid  were  amerced  in  the 
said  sum  of  200Z.,  which  sum  it  had  been  that  day  proved  to  them 
the  said  last-mentioned  commissioners,  by  the  oath  of  the  said 
John  Nutchey,  duly  appointed  to  receive  the  same  amerciament, 
(1)  See  Btat.  3  &  4  Will.  IV.  c.  22,  s.  53. 
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that  the  said  owners  and  occupiers  had  neglected  or  omitted  to  pay,      Ramsey 
when  demanded  of  them,  the  said  *la8t-mentioned  commissioners   nornabell. 
did   thereby  therefore  authorise  and  command  the  said  persons       [  *3^9  ] 
to  whom  the  said  warrant  was  so  directed  as  aforesaid,  any  or 
either  of  them,  to  levy  the  said  2001.  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  owners  and  occupiers,  together  with 
the  costs  and  charges  of  such   distress  and   sale,  rendering  the 
overplus,  if  any,  to  the  said  owners  and  occupiers ;  which  warrant 
afterwards,  and   before  the  time  when  &c.,  to  wit  on  &c.,  was 
delivered  by  the  said  last-mentioned  commissioners  to  defendant, 
who  then  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
chief  constable  of  the  division  of  Middle   Holderness  &c.,  to   be 
executed  in  due  form  of  law. 

That  the  lands  «&c.  in  the  declaration  mentioned,  and  in  which 
&c.,  are,  and  from  time  whereof  &c.  have  been,  situate  within  the 
said  lordship  of  Marfleet,  and  the  owners  and  occupiers  thereof 
during  all  the  time  last  aforesaid  were  and  are  liable  to  the  repairs 
of  the  said  jetty  as  aforesaid.  That  plaintiff,  at  the  time  the 
presentment  or  inquisition  aforesaid  was  so  made  and  found  as 
aforesaid,  and  from  thence  until  and  at  the  said  time  when  &c., 
was  owner  and  occupier  of  the  said  lands  in  which  &c.,  the  same 
being  also  within  the  division  of  Middle  Holderness  aforesaid,  in 
the  east  parts  &c.  aforesaid ;  and  that  defendant,  just  before  the 
said  time  when  &c.,  by  virtue  of  the  said  warrant,  having  demanded 
payment  of  the  plaintiff  of  the  said  2002.  in  the  said  warrant 
mentioned,  but  the  plaintiff  then  refusing  to  pay  the  same  or  any 
part  thereof,  and  the  said  jetty  then  and  still  being  wholly 
unrepaired,  he  the  defendant,  and  such  constable  as  aforesaid, 
and  as  bailiff  of  the  said  commissioners,  well  acknowledges  *the  [  •390  j 
taking  &c.,  as  for  and  in  the  name  of  a  distress  for  the  said  sum 
of  200/.  in  the  said  warrant  mentioned  &c.  so  being  in  arrear  &c. 
Verification. 

Pleas  in  bar.  1.  Admitting  the  commission,  holding  of  the 
Courts,  presentment,  verdict  and  amercement,  orders  of  the  Court 
of  Sewers,  and  issuing  of  the  warrant ;  that  defendant,  of  his  own 
wrong,  and  without  the  residue  of  the  cause  &c.,  took  &c.  Conclu- 
sion to  the  country.  2.  That  the  jetty  was  not  nor  is  a  defence 
of  the  coast  of  the  sea,  in  manner  &c.  Conclusion  to  the  country. 
8.  That,  before  the  issuing  of  the  commission,  viz.  in  1800,  the 
jetty  ceased  to  be,  and  became  and  was  and  from  thence  hitherto 
hath  been  and  still  is  no  longer  of  any  use  as  a  defence  by  the 


382  1840.     Q.  B.     11  AD.  <fe  EL.  890—891.  [b.e. 

Ramset  coast  of  the  sea  within  the  said  lordship,  parish,  or  division. 
NoBNABELL.  Verification.  4.  That  the  owners  and  occupiers  of  lands  within 
the  said  lordship,  at  the  time  of  the  issuing  of  the  said  commission, 
or  since,  ought  not  of  right  to  have  repaired  &c.,  nor  still  of  right 
ought  &c.,  when  and  so  often  &c.,  in  manner  t&c.  Conclusion  to 
the  country.  5.  This  plea  led  to  an  issue  of  fact.  6.  That  the 
owners  and  occupiers  of  the  lands  in  the  declaration  mentioned, 
and  in  which  &c.,  were  not,  from  time  whereof  &c.,  liable  to  the 
repairs  &c.  Conclusion  to  the  country.  7.  That,  at  the  time  of 
the  verdict  and  amerciament  and  confirmation  thereof  by  the 
commissioners,  divers  other  persons  beside  plaintiff,  to  wit  (naming 
them)  respectively,  were  owners  and  occupiers  of  divers  lands 
within  the  lordship,  and  as  such  were  liable  and  of  right  ought  to 
have,  together  with  plaintiff,  repaired  the  said  jetty,  and  were 
guilty   of  the  premises  in   the  said   presentment  or  inquisition 

[  *39i  ]  mentioned,  and  were  living  at  *the  time  of  the  distress,  and  then 
respectively  had  cattle  and  goods  within  the  lordship.  Verification. 
Demurrer  to  all  the  pleas  but  the  fifth,  assigning,  among  others, 
the  grounds  hereinafter  stated  in  the  argument  for  the  defendant. 
The  plaintiff  stated,  as  his  points  for  argument:  That  the 
cognizance  is  bad,'tod  that  the  general  finding  and  amerciament 
by  the  jury,  as  stated  in  it,  is  invalid  in  point  of  law;  that  a 
general  order  and  amerciament  upon  a  district  or  body  of  persons 
was  illegal;  that  a  general  warrant  to  levy  the  amount  of  the 
amerciament  upon  the  owners  and  occupiers  of  lands  was  illegal ; 
and  that  the  making  the  distress  upon  the  plaintiff  for  the  amercia- 
ment was  illegal.  Also  that  the  pleas  in  bar  were  good,  and  the 
facts  thereby  denied  properly  traversable. 

The  demurrer  was  argued  in  Michaelmas  Term,  1889  (i). 

Starkie,  for  the  defendant : 
The  first  plea  is  bad,  because  it  puts  in  issue  matter  of  fact  and 
matter  of  record  together  in  one  general  traverse:  Crogates  case  (2). 
The  Court  of  Commissioners  of  Sewers  is  a  court  of  record  :  Callis 
on  Sewers,  168 — 167,  where  it  is  said  that  writs  of  error  have  been 
brought  on  the  judgments  of  that  Court :  Com.  Dig.  Sewers  (D). 
The  power  to  fine  shows  that  they  are  a  court  of  record  :  Groenvelt 
V.  Burwell{2).     The  plea  is  also  bad,  because  it  puts  matter  of 

(1)  November  12th.     Before  Lord         (2)  8  Co.  Rep.  66  b. 
Denman,  Ch.  J.,  Patteson,  Williams,  (3)  1  L<L  Bay.  454,  467. 

and  Coleridge,  JJ. 
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record  in  issae  to  be  tried  by  the  country :  Com.  Dig.  Record  (B) :  Ramsbt 
Dring  v.  Respass  (i).  The  fine  here  is  a  matter  of  record,  and  the  nornabell. 
ground  of  it  *cannot  be  brought  in  question :  Groenvelt  v.  Burwell  (2).  [  •392  ] 
The  distress  was  in  the  nature  of  an  execution;  in  such  a  case 
replevin  does  not  Ue :  Callis,  200.  A  matter  once  determined  by 
a  competent  jurisdiction  cannot  be  brought  into  controversy  again 
by  action  of  replevin  or  trespass:  this  has  been  decided  several 
times  in  cases  of  conviction  by  justices :  Rex  v.  Monkkome  (3), 
WUson  V.  Wetter  {4^)^  Brittain  v.  Kinnaird{5),  Fawcett  v.  Fowli8{Q)» 
And,  further,  where  the  Court  has  jurisdiction,  no  action  lies 
against  the  officer  or  minister  executing  its  process,  though  the 
judgment  of  the  Court  may  have  been  erroneous:  case  of  the 
Marshalsea{7).  Gamett  v.  Ferrand{s)  also  supports  this  proposi- 
tion. The  second,  third,  fourth,  and  sixth  pleas  are  also  bad,  as 
bringing  into  dispute  matters  already  decided  by  a  court  of 
competent  jurisdiction. 

The  question  raised  by  the  seventh  plea  is,  whether  the  amercia- 
ment was  properly  laid,  and  ordered  to  be  levied,  upon  the  owners 
and  occupiers  generally,  or  whether,  as  the  plaintiff  will  argue, 
individual  proprietors  ought  to  have  been  charged  ''after  the 
quantity  of  their  lands,  tenements,  and  rents.*'  The  latter  proposi- 
tion confounds  the  authority  to  punish  with  the  authority  to  tax, 
which  is  a  distinct,  and,  as  stat.  28  Hen.  VIII.  c.  5,  s.  8,  gives  it, 
a  new  power.  By  the  commission  of  sewers,  the  commissioners 
are  to  inquire  through  whose  default  hurts  and  damages  have 
happened,  and  who  hath  or  holdeth  any  lands  or  tenements  &c., 
or  hath  or  may  have  any  hurt,  loss,  or  disadvantage  by  any 
manner  of  means  in  the  said  places  &c.,  "  and  *all  those  persons,  [  ^393  ] 
and  every  of  them,  to  tax,  assess,  charge,  distrain,  and  punish, 
as  well  within  the  metes,  limits,  and  bounds  of  old  time  accustomed, 
or  otherwise,  or  elsewhere  within  our  realm  of  England,  after  the 
quantity  of  their  lands,  tenements,"  &c.  The  words  must  be  taken 
reddendo  singula  singiUia ;  the  commissioners  are  to  tax  those  who 
will  benefit  by  the  works,  and  punish  those  whose  default  has 
occasioned  injury.  It  cannot  be  meant  that  they  shall  "  punish  " 
the  persons  guilty  of  nuisances  ''after  the  quantity  of  their  lands.*' 
Nuisances  may  be  caused  by  those  who  have  no  lands.    A  general 

(1)  1  Lev.  193.  (5)  21  E.  R.  680  (1  Brod.  &  B.  432). 

(2)  1  Ld.  Bay.  454,  470.  (6)  7  B.  &  C.  394. 

(3)  2  Stra.  1184.  (7)  10  Co.  Eep.  68  b,  76  a. 

(4)  1  Brod.  &  B.  57.  (8)  30  E.  E.  467  (6  B.  &  C.  611). 
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Ramset  assessment  is  to  be  proportioned  according  to  justice  ;  but  a  person 
NoRNABELL.  Uftble  Tationc  teniirce  to  repair,  and  making  default,  must  be  fined 
in  the  necessary  amount,  whether  he  have  more  or  less  land. 
Emmerson  v.  Saltmarshe  (i)  may  be  cited  for  the  plaintiff:  there  an 
assessment  in  gross  upon  a  township  was  held  bad  ;  but  the  Court, 
in  its  judgment,  expressly  took  the  distinction  now  relied  upon 
between  assessments  and  amercements,  and  the  grounds  of  decision 
apply  only  to  assessments:  so  also  do  Rookes  case (2),  the  case 
of  the  Isle  of  Ely  (3),  and  Hetley  v.  Boyer  (4) ;  for,  although  in  this 
last  case  it  is  stated  that  a  ''fine"  was  ''assessed''  upon  the  village 
of  D.  and  appointed  to  be  levied  on  Hetley's  cattle,  it  appears  from 
the  judgment  of  the  Court  that  their  opinion,  as  to  the  propriety 
of  assessing  generally,  related  to  a  taxation,  not  an  amercement. 
The  case  is  most  fully  stated  in  2  Bulst.,  where  the  language  of 
Coke,  Ch.  J.  and  Doddbridgb,  J.  (5)  bears  strongly  on  the  point  now 
[•894]  in  discussion.  ^Ciistodes,  dr.  v.  The  Inhabitants  of  Outirell(6), 
where  it  was  held  that  an  apportionment  ought  to  be  made,  was 
a  case  of  taxation.  The  authorities  cited  in  Com.  Dig.  Sewers  (E  2), 
as  to  apportioning,  relate  to  assessments.  The  commissioners 
of  sewers,  acting  under  the  commission  given  them  by  stat.  23 
Hen.  VIII.  c.  6,  s.  3,  "to  hear  and  determine"  all  the  matters 
there  set  forth,  may  proceed  as  Courts  of  the  like  jurisdiction  do 
in  criminal  cases;  and,  where  a  district  is  found  guilty  before 
them,  the  execution  must  conform  to  the  judgment:  Com.  Dig. 
Execution,  (I  8).  They  clearly  have  power,  not  merely  to  enforce 
repair,  but  to  punish  for  nuisance:  Rex  v.  Hide  (7),  Callis,  265 — 270. 
And  it  is  shown  in  Callis's  second  lecture,  122 — 126,  that,  if  a 
township  be  amerced,  of  which  practice  he  cites  several  instances, 
and  execution  be  levied  on  one  man's  goods,  the  rest  may  be 
subjected  to  contribution.  A  similar  proceeding  takes  place  where 
judgment  is  given  against  the  hundred;  the  levy  is  to  be  made 
upon  the  inhabitants;  but  any  one  or  two  may  be  levied  upon,  and 
obtain  contribution  afterwards.  It  was  not,  however,  till  the 
passing  of  stat.  27  Eliz.  c.  13  (sects.  4,  5),  that  the  individuals  had 
this  relief.  So,  in  the  case  of  highways,  the  fine  upon  inhabitants 
for  non-repair  may  be  levied  on  individuals,  and,  before  stat. 
•  13  Geo.  III.  c.  78  (s.  47),  they  had  no  power  of  enforcing  contribution. 

(1)  45  R.  R.  721  (7  Ad.  &  El.  266).  (6)  2  Bulst.  198,  199. 

(2)  5  Oo.  Rep.  99  b.  (6)  Style,  178,  184. 

(3)  10  Co.  Rep.  141  a.  (7)  Style,  60. 

(4)  Cro.  Jac.  336 ;  S.  C\  2  Bulst.  197. 
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So  also  it  must  have  been  in  cases   now  within   the   Statute  of      R^msbt 
Sewers ;  before  that  Act  gave  the  power  of  laying  a  proportional   j^ornabbll. 
assessment,  the  inhabitants  of  a  district  would  be  charged  with 
non-repair;   on  conviction  they  would  be  amerced;  and  the  fine 
would  be  levied  on  particular  *inhabitants.     The  law  continues  the       [  *S96  ] 
same  as  to  levying  fines  and  amerciaments  imposed  by  the  com- 
missioners of  sewers,  but  they  are  no  longer  returned  into  the 
exchequer  as  formerly,  stat.  8  &  4  Will.  IV.  c.  22,  s.  58,  directing 
that  they  shall  be  demanded  and  received  by  the  officer  of  the 
commissioners,  and  levied,  in  case  of  non-payment,  by  distress  and 
sale  under  their  warrant,  and  by  them  applied  to  the  same  purposes 
as  the  monies  raised,  levied,  or  set  apart  by  them  for  defraying  and 
reimbursing  the  general  expenses  of  executing  the  commission  of 
sewers  under  which  they  act. 

Wightman,  contra : 

It  seems  that  Gallis  inclined  to  consider  the  court  of  the 
commissioners  to  be  a  court  of  record,  though  he  states  diffi- 
culties on  this  point.  But,  assuming  that  to  be  so,  the  case 
must  appear  to  be  within  the  jurisdiction  of  the  Court  in  order 
to  raise  a  defence.  Now  the  cognizance  shows  nothing  on  which 
this  warrant  can  be  founded.  The  notices  are  stated  to  have  been 
given  to  the  owners  and  occupiers  generally :  but  it  should  appear 
that  they  were  given  to  the  plaintiff  individually.  This  is  not 
averred  in  the  cognizance;  for,  if  issue  were  joined  on  the  fact 
of  notice  there  averred,  the  averment  would  be  proved  by  showing 
notice  given  to  owners  and  occupiers  not  including  the  plaintiff. 
No  averment  that  the  plaintiff  was  owner  or  occupier  occurs  before 
the  end  of  the  cognizance.  The  warrant  directs  that  the  amerce- 
ment of  200L  shall  be  levied  by  distress  and  sale.  But  this  is 
illegal,  as  the  law  stood  before,  and  as  it  is  since,  stat.  8  &  4 
Will.  IV.  c.  22,  s.  58.  First,  as  to  the  older  law.  The  power  of 
the  commissioners  to  levy  a  fine  is  denied  in  Callis,  p.  176,  where 
he  says  that  **  they  have  no  power  to  levy  *but  to  estreat  the  fines  [  *396  J 
into  the  King's  exchequer."  For  an  amercement  they  may  distrain, 
Callis,  p.  179,  &c. :  and  Callis,  p.  188,  &c.,  argues  that  the  dis- 
tress may  be  sold:  but  his  reasoning,  and  the  authorities  cited 
by  him,  do  not  satisfactorily  support  his  conclusion :  and  he  treats 
the  question  as  a  tender  one.  Many  statutes  expressly  authorise 
the  sale  of  distresses ;  and  this  shows  that  there  can  be  no  general 
principle  supporting   such  sales.     And  so   stat.  3  &  4  Will.  IV. 
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Rahset  c.  22,  8.  58,  amounts  to  a  legislative  declaration  on  this  very 
NoBNABELL.  question,  and  shows  that  at  common  law  the  distress  could  not 
be  sold.  At  all  events,  the  distress  upon  the  individual  here,  and 
the  subsequent  sale,  cannot  be  supported :  the  parties  complained 
o!  and  amerced  are  the  owners  generally:  the  amercement, 
according  to  the  words  of  the  commission  relied  upon  on  the 
other  side,  is  by  way  of  punishment.  The  individual  is  not  to 
suffer  the  aggregate  punishment  inflicted  on  all  the  owners  and 
occupiers.  The  decisions  on  this  point  are  contradictory.  Callis 
appears,  p.  128,  to  have  considered  that  a  whole  township  could 
be  assessed  for  repairs :  it  is  now  decided  that  the  law  is  other- 
wise: A'/zu/Kfr^o/t  V.  Saltmarshe  (i) ;  and  that  case  is  a  conclusive 
authority  for  the  plaintiff  here,  unless  the  distinction  can  be 
bupported  between  an  assessment  and  an  amercement.  Now  the 
words  of  the  statute  and  commission  apply  equally  in  each  case. 
Callis  seems  not  to  have  sufficiently  directed  his  attention  to  these 
words  when  he  holds  that  the  assessment  or  amercement  may 
be  laid  on  the  township,  and  an  individual  distrained  upon  for  the 
whole;  and  great  inconvenience  would  result  from  adopting  his 
[  •397  ]  doctrine,  as  the  *whole  assessment  or  amercement  might  fall  on 
a  party  who  possessed  but  a  minute  portion  of  the  land  liable. 
Callis  defends  the  doctrine,  by  arguing  that  the  party  upon  whom 
the  distress  is  levied  may  ascertain  the  quantities  of  the  estates 
of  the  other  townsmen,  and  procure  a  due  proportion  of  the  rate 
to  be  imposed  on  each  by  the  commissioners ;  but  the  commission 
in  the  statute  directs  the  commissioners  to  make  the  enquiry 
in  the  first  instance,  so  that  the  inconvenience  ought  never 
to  arise. 

(Pattbson,  J. :  Who  are  "  all  those  persons  '*  who  are  to  be 
taxed,  assessed,  charged,  distrained,  and  punished  ?  If  the  words 
refer  to  what  precedes,  and  include  those  by  whose  default  the 
damages  have  happened,  and  those  who  may  have  "  hart,  loss,  or 
disadvantage,"  it  seems  strange  to  punish  a  man  because  he  may 
suffer  loss.  Perhaps  the  words  may  be  taken  distributively,  so 
that  the  punishment  may  be  applied  to  the  defaulters,  and  the 
distress  to  those  who  are  likely  to  suffer  damage  (2). 

(1)  45  R.  E.  721  (7  Ad.  &  El.  266).  often  as  shall  be  expedient,  or  other- 

(2)  A  subsequent  part  of  the  com-  wise  punish  the  debtors  and  detainers 
mission  directs  the  commissioners  "to  of  tho  same,  by  fines,  amerciament*^, 
distrain  for  the  arrearages  of  every  pains,  or  other  like  means  after  \-oui' 
such  collection,   tax,   and  assess,   as  good  discretions.** 
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Cot.EBiDGB,  J. :  What  do  you  say  should  be  done  upon  a  verdict      Ramsey 
of  Guilty  being  given  ?)  Nobnabkll. 

The  commission  should  be  pursued  in  the  presentment :  it  should 
set  forth  the  proportions  of  estate,  naming  the  owners  and  occu- 
piers. Suppose  all  that  any  one  owner  or  occupier  was  bound  to 
perform,  as  his  share,  was  insufficient:  he  might  have  done  his 
part,  and  yet  be  liable,  on  the  verdict  of  Guilty  against  the  owners 
and  occupiers,  if  the  doctrine  contended  for  on  the  other  side 
be  correct. 

(Coleridge,  J. :  It  is  no  defence  for  a  *  joint  obligor  that  he  has       [  *3ii8  J 
paid  his  share.) 

The  law  of  sewers  is  otherwise :  the  parties  are  to  contribute 
according  to  their  estates. 

(CoLBRiDOE,  J. :  On  an  indictment  against  a  township,  any 
individual  may  suffer  in  the  same  way.) 

The  principles  of  that  branch  of  the  law  are  foreign  to  the  law 
of  sewers. 

(Coleridge,  J. :  Supposing  you  are  right  as  to  the  liabilities  of 
owners  and  occupiers  inter  scy  will  the  same  reasoning  apply  as 
against  the  commissioners?) 

It  will  so;  because  the  commissioners  are  ordered  in  the  first 
instance  to  ascertain  the  quantities  of  estate. 

(Coleridge,  J. :  Suppose  one  or  more  of  the  owners  or  occupiers 
to  be  unable  to  contribute :  according  to  your  doctrine,  there  will 
be  this  inconvenience,  that  a  certain  part  will  be  unpaid.) 

That  might  have  been  m*ged  in  Emmerson  v.  Saltmarshe  (i).  It  is 
not  said  on  whom  Nutehey  made  the  demand ;  but  a  refusal  by 
''  the  said  owners  and  occupiers  "  is  alleged,  which  does  not  show 
a  refusal  by  the  plaintiff  individually.  Hetley  v.  Boyer  (2)  proves 
that  a  fine  imposed  by  the  commissioners  on  a  vill  cannot  be  levied 
by  distress  on  an  individual. 

Then,  as  to  stat.  3  &  4  Will.  IV.  c.  22,  s.  58 ;  it  authorises  only 
"  distress  and  sale  of  the  goods  and  chattels  of  the  person,  body 
politic  or  corporate,  upon  whom  such  fines,  amerciaments,  penalties, 

(1)  45  fi.  R.  721  (7  Ad.  &  El.  266).         (2)  Cro.  Jac.  336;  ti,  C.  2  Bulst.  197. 
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Bamset      or  forfeitures  shall  or  may  be  set  or  imposed."    Here  the  amerce- 

NornAell.  ment  is  set  or  imposed  on  the  owners  and  occupiers  generally; 

but  the  distress  and  sale  is  of  the  goods  of  the  individual.    And 

[  '399  ]      in  the  form  in  sect.  54  it  is  averred  *that  A.  B.  was  fined  &c.  and 

neglected  to  pay,  he  being,  as  appears  from  the  form,  the  party  on 

whom  the  distress  is  to  be  levied. 

(LoBD  Denman,  Ch.  J. :  Longman,  who  is  averred  to  have 
appeared  for  the  owners  and  occupiers,  "  within  the  lordship  of 
Marfleet,"  is  only  stated  to  have  been  constable  "  of  Marfleet.") 

Starkie,  in  reply : 

The  difficulty  last  suggested  does  not  arise  on  the  pleadings,  as 
the  owners  and  occupiers  might  authorise  any  one  to  appear,  and 
it  is  averred  that  Longman  did  appear  for  them.  As  to  the  power 
of  sale,  stat.  8  &  4  Will.  lY.  c.  22,  s.  58,  is  conclusive.  It  may, 
however,  be  doubtful  whether  there  might  not,  before  that  Act, 
have  been  a  sale  under  a  leiaii  facias^  without  going  to  the 
Exchequer.  There  are  instances  of  this  power  being  given  by 
statute,  as  in  the  Highway  Act,  stat.  18  Geo.  III.  c.  78,  s.  47.  At 
any  rate,  as  the  goods  here  are  replevied  before  sale,  the  objection 
does  not  arise.  In  note  (a)  to  Callis,  126  (4th  ed.)  it  is  said  that, 
if  the  plaintiff  be  aggrieved,  ''he  may  have  relief  by  suit  in  the 
Exchequer."  The  same  difficulty  would  apply  to  distresses  upon 
hundreds  or  townships;  and  it  could  not  have  been  done  away 
with  by  estreating  into  the  Exchequer.  The  hardship  is  not  great, 
inasmuch  as  parties  take  the  land  subject  to  the  burthen.  It  is 
not  to  be  assumed  that  the  power  arises  from  the  commission 
only ;  and,  even  if  it  does,  the  words  referred  to  may  be  taken 
distributively,  and  more  general  powers,  to  make  statutes,  &c.,  and 
hear  and  determine,  are  given  in  subsequent  clauses.  A  party 
may  be  guilty  of  default,  though  he  has  no  lands  liable  to  injury, 
[  *4U0  ]  if  he  hold  lands  which  are  given  on  the  condition  ^of  repairing. 
The  presentment  is  good  without  naming  the  parties  liable : 
2  Hawk,  P.  C.  222  (i)  B.  1,  c.  76,  s.  246  (xviii.),  where  2  Roll. 
Abr.  79,  Indictment,  (L),  pi.  1,  is  cited.  The  offence  here  charged 
was  punishable  before  stat.  28  Hen.  VIII.  c.  5.  Suppose  an  owner 
who  has  land  subject  to  these  repairs  conveys  it  away  in  small 
parcels  to  different  parties,  it  is  clear  that  no  one  parcel  can  be  exempt 
from  any  part  of  the  liability  which  was  originally  incumbent  on  all. 

Cur.  adr.  rult. 

(1)  "th  (Leach's)  ed. 
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LoBD  Dbnman,  Ch.  J.  in  this  Term  (January  22nd),  delivered  the       kamsey 
judgment  of  the  Court:  Nornabell. 

This  was  an  action  of  replevin.  Cognizance  was  made  under 
the  commissioners  of  sewers  for  the  east  parts  of  the  East  Biding 
of  Yorkshire,  as  a  distress  for  an  amercement  on  the  inhabitants 
of  the  township  of  Marfleet,  who  had  been  presented  as  liable  by 
custom  to  the  repair  of  a  certain  jetty,  had  pleaded  Not  guilty, 
and  been  found,  on  trial,  guilty,  whereupon  the  Court  had  amerced 
them  in  200Z.,  and  directed  their  warrant  under  seal  to  defendant 
to  levy  the  same  on  plaintiff's  farm  and  lands,  being  within 
the  township. 

There  were  several  pleas  in  bar,  and  demurrers  thereto ;  but, 
on  the  argument,  the  plaintiff  relied  wholly  on  the  insufficiency  of 
the  cognizance. 

Some  objections  to  the  notice  and  demand  were  but  little 
pressed,  the  points  raised  being,  1.  That  the  commissioners  have 
no  right  to  amerce  a  whole  township  in  one  sum.  2.  That,  even 
if  they  had  a  right  to  distrain,  it  could  only  be  for  safe  custody, 
till  amercement  paid,  *and  the  right  to  sell  did  not  follow.  But  [  •^oi  ] 
this  point  does  not  arise,  no  sale,  nor  any  thing  beyond  the 
detention,  being  stated  in  the  declaration  or  cognizance. 

On  the  point,  whether  commissioners  have  power  to  amerce 
a  township  for  neglect  to  repair  works  which  they  by  custom  are 
bound  to  repair,  we  have  no  doubt  they  may.  That  they  cannot 
assess  or  tax  a  township  in  respect  of  benefit  received  from  drainage, 
is  clear  from  established  authorities,  and  was  lately  declared  by 
this  Court  in  Emmerson  v.  Saltmarshe  (i).  Herein  we  disregarded 
the  doubt  cast  by  Callis  on  the  case  of  the  Isle  of  Ely  (2),  where 
that  doctrine  is  laid  down.  He  says  (p.  128),  '*  I  do  remember, 
that  at  the  Assizes  held  at  Lincoln  in  anno  12  Jacobi,  in  a  trial 
before  Sir  Edward  Coke,  then  Judge  of  Assize,  in  the  case  of 
.Sir  Philip  Conisljy  Knight,  the  town  of  Mauton  was  assessed  5/., 
and  Twigmore  as  much,  and  a  distress  was  taken  for  non-payment 
thereof,  and  was  justified  in  a  replevin,  and  the  verdict  passed  for 
the  distrainer,  and  no  great  scruple  was  then  made  of  the  said 
assess  laid  and  imposed  generally  upon  the  towns;  which  case 
I  specially  noted,  because  it  was  tried  and  passed  for  current 
before  the  said  Sir  Edward  Coke,  who  had  the  year  before  reported 
the  law  in  his  tenth  Beport  to  the  contrary.'* 

But  Serjeant  Callis  did  not  advert  to  the  distinction  between  a 
(1)  45  E.  E.  721  (7  Ad.  &  El.  266).  (2)  10  Co.  Eep.  141  a. 
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Ramsey  tax  and  a  fine.  He  states,  in  p.  126,  that  '*  in  Doctor  and  Student 
NoRNABELL.  »  whole  town  was  amerced,  and  they  met  together  by  common 
consent,  and  assessed  and  rated  every  man  equally  according  to 
his  ability,  and  allowed  of  as  a  good  cause.''  This  was  an  amerce- 
[  *4D2  ]  ment  *of  the  township,  and  a  rate  among  themselves  to  raise  the 
money.  Hetley  v.  Boyer  (i)  is  said  in  the  report  to  have  been  a 
fine;  but,  on  more  accurate  examination,  it  was  a  tax  or  assess- 
ment, and  so  illegal,  on  the  principle  laid  down  in  that  case,  as 
well  as  in  the  case  of  the  Isle  of  Ely  (2),  that  every  occupier  and 
owner  shall  be  charged  to  the  extent  of  benefit  received  from  the 
sewer.  This  does  not  affect  the  right  to  amerce  a  township  liable 
by  custom,  which  is  precisely  in  the  position  of  a  township  liable 
for  the  repaii*  of  a  road,  when,  if  found  guilty,  the  fine  is  imposed 
on  all,  however  they  may  make  an  equitable  distribution  among 
the  inhabitants  afterwards. 

Judgment  for  the  defendant. 


1H40.  MONKMAN   r.    SHEPHERDSON  (8). 

Jan,  15. 
(11  Adol.  &  Ellis,  411—417;  S.  C.  3  P.  &  D.  182;  9  L.  J.  (N.  S.)  Q.  B.  134.) 

'-         ^  Debt  for  wages  as  hired  servant.     Plea,  that  plaintiff  was  hired  on  the 

terms  that,  if  he  should  be  drunk  during  service,  he  should  forfeit  all  wages 
then  due :  that  after  the  wases  became  due  and  whilst  plaintiff  was  in 
defendant's  service,  he  wtus  drunk,  whereby  &c.  Replication,  that  after 
plaintiff  was  drunk,  defendant  exonerated  him  from  the  forfeiture,  and  agreed 
to  pay  him  the  wages  already  due  as  aforesaid,  and  continued  to  employ 
him  as  such  servant.  New  assignment,  that  part  of  the  wages  accrued 
due  before  plaintiff  was  drunk,  aud  the  rest  afterwards;  and  that  plaintiff 
declared  not  only  for  wages  due  before  but  also  for  wages  due  after,  &c 

Held,  on  special  demuri'er,  that  the  replication  was  bad  for  not  showing 
any  consideration  for  agreeing  to  pay  the  forfeited  wages.  Held  also,  that 
the  replication  and  new  assignment  together  were  not  double,  for  the  plea 
applied  only  to  wages  due  before  forfeiture,  and  the  new  assignment  to 
wages  due  after. 

Where  defendant  demurs  to  a  replication  and  new  assignment  for  that 
"they  are  not,  nor  is  either  of  them  sufficient  in  law,"  and  shows  for 
causes  that  the  replication  is  bad  in  itself  and  both  together  bad  for 
duplicity,  the  demurrer  is  divisible,  and  judgment  may  be  for  defendant 
on  the  replication  and  for  plaintiff  on  the  new  assignment. 

Indeiutatvs  debt  for  10/.  for  wages  of  plaintiff  for  his  service  as 
hired  servant  of  defendant. 

Plea ;  that  when  plaintiff  was  hired  by  defendant,  it  was  agreed 
between  them  that,  in  ease  plaintiff  should  at  any  time  daring  his 

(1)  Cro.  Jac.  336.  (3)  FiHiken  v.  Betr  (1884)  9  App.  Ca. 

(2)  10  Co.  Rep,  141  a.  605,  44  L.  J.  Q.  B.  130. 


vol..  T.n.:        1840.     Q.  B.     11  AT).  S:  EL.  411—412.  891 

i 

service  voluntarily  become  drunk,  he  should  forfeit  all  wages  then     Monkman 
due,  and  defendant  should  cease  to  be  liable  for  the  same  or  any    shephehd. 
part  thereof ;  that  plaintiff  served  defendant  on  those  terms ;  that         ^^^' 
afterwards,  and  after  the  money  mentioned  in   the  declaration 
became  due,  and  whilst  plaintiff  was  in  the  service  of  defendant 
and  before  action  brought,  plaintiff  became  and  was  drunk,  whereby 
he  forfeited  the  wages  in  the  declaration  mentioned,  and  defendant 
ceased  to  be  liable  for  the  same,  or  any  part  thereof.     Verification. 

Replication;  that,  after  plaintiff  so  became  and  was  drunk, 
defendant,  well  knowing  that  plaintiff  had  been  drunk,  exonerated 
and  discharged  him  from  so  being  drunk,  and  from  all  forfeitures 
incurred  by  him  and  which  had  accrued  to  defendant  in  respect 
thereof,  and  then  agreed  to  pay  to  plaintiff  the  wages  already  due  to 
him  as  such  hired  servant  as  aforesaid,  and  then  continued  to 
employ  him  as  such  servant  as  aforesaid.     Verification. 

New  assignment,  alleging  that  only  a  part,  to  wit  8/.,  parcel  &c.,  [  412  ] 
accrued  to  plaintiff  as  wages  before  he  so  became  drunk,  and  that 
the  residue,  to  wit  7L,  accrued  to  plaintiff  for  wages  as  aforesaid 
after  he  so  became  drunk,  and  after  defendant  had  notice  thereof  as 
aforesaid ;  and  that  plaintiff  declared  not  only  for  wages  due  before, 
but  also  for  wages  due  after,  he  so  became  drunk,  and  after  notice 
thereof  to  defendant.     Verification. 

Demurrer,  showing  for  causes,  1,  as  to  the  replication,  that  it 
stated  no  consideration  for  exonerating  plaintiff  from  the  forfeitures 
Ac,  or  for  agreeing  to  pay  the  wages ;  and  that  it  tended  to  raise 
an  immaterial  issue,  viz.,  the  continued  employment  of  plaintiff  as 
servant ;  2,  that  the  replication  and  new  assignment  were  double* 
for  that  the  former,  if  true,  was  an  answer  to  the  plea,  and  the 
latter  was  also  an  answer  to  part  of  the  plea  (i).     Joinder. 

The  case  was  argued  at  the  sittings  in  banc  after  Hilary  Term, 
1839  (2). 

Martin  for  the  defendant : 

The  pleadings  show  no  consideration  for  the  agreement  to  pay 

relied  upon  in  the  replication.     The  liability  of  the  defendant  was 

(1)  The  demurrer  included  both  the  tionable  as  being  too  large.     The  same 

replication   and  the  new  assignment,  objection  was  disi-egarded  in  Vin'un  v. 

alleging  that    they   *'  were  not,   nor  Jtukiiiy  3  Ad.  &  El.  741,  cited  in  the 

were  either  of  them,  sufficient  in  law."  argument,  p.  393,  sujtra.     See  1  Man. 

Ab  the  judgment  of  the  Court  was  for  &  G.  201,  note  (a)  to  Hinde  v.  Gray, 

plaintiff  as  to  one,  and  for  defendant  (2)  February    dth.       Before    Jjord 

aa»  to  the  other,  it  seems  that  the  Court  Denman,  Ch.  J.,  Littledale,  Williams, 

did  not  consider  the  demurrer  objec-  and  Coleridge,  JJ^ 
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MoNKMAN  completely  discharged  by  the  matters  stated  in  the  plea,  and  cannot 
Shbfhkbd-  be  revived  without  a  fresh  consideration.  ♦Then  the  new  assign- 
ment and  replication  together  are  doable,  for  the  plea  covers  the 
whole  declaration  and  the  replication  answers  the  whole  plea,  yet 
the  plaintiff  goes  on  to  give  a  farther  answer  as  to  part  of  the  sum 
demanded  ;  so  that  he  gives  a  doable  answer  to  the  plea. 

Wightman,  contra  : 

The  replication  shows  a  sufficient  consideration,  namely,  the 
original  service  previous  to  the  forfeiture.  The  cases  of  a  revival 
of  liability  by  the  subsequent  promise  of  a  certificated  bankrupt,  or 
of  a  person  who  has  come  to  full  age  since  the  debt  was  contracted, 
are  analogous.  So  a  party,  whose  debt  is  barred  by  the  Statute  of 
Limitations,  may  waive  the  statute,  and  make  himself  liable  again. 
In  every  case  a  moral  obligation  is  a  consideration  to  support  a 
promise,  and  tjhe  party  may  waive  what  would  otherwise  be  a 
defence ;  just  as  a  landlord  may  set  up  a  forfeited  lease  by 
receiving  rent. 

(Coleridge,  J. :  The  defendant  has  not  waived  the  forfeiture,  but 
is  stated  to  have  afterwards  agreed  to  pay  notwithstanding  the 
forfeiture.) 

The  case  of  a  bankrupt  is  quite  as  strong,  for  the  certificate  is  an 
absolute  discharge. 

(Lord  Denman,  Ch.  J. :  A  discharge  by  parol  after  breach  is 
insufficient :  Edwards  v.  Weeks  (l).) 

The  plaintiff  actually  continued  in  the  defendant's  service  after 
breach ;  this  is  a  sufficient  consideration  to  support  a  promise  to 
pay  for  all  the  plaintiff's  services. 

(Lord  Denman,  Ch.  J. :  If  the  plaintiff  had  averred  that  he 
continued  in  the  service  in  consideration  that  the  defendant  would 
waive  the  forfeiture,  it  might  have  been  different;  but  here  the 
continuance  in  service  is  a  mere  anecdote  introduced  into  the 
[  '414  ]  replication,  *without  connection  with  the  other  averments  in  it,  for 
the  purpose  of  trying  to  help  the  deficiency  of  the  pleadings  by 
double  matter.) 

Then,  as  to  the  new  assignment,  the  declaration  is  general,  and  the 
plea  prinid facie  covers  the  whole;  so  that  the  defendant  would,  on 

(1)  2  Mod.  269. 


vol..  LiiJ        1840.     Q.  B.     11  AD.  &  EL.  414—415.  398 

proving  his  plea  as  to  any  part  of  the  wages,  be  entitled  to  a  general     Monkman 
verdict,  unless  the  plaintiff  took  care  to  new  assign  so  as  to  recover    shephbrd- 
wages   due  for   service  since  the  cause  of  forfeiture.     Vivian  v.         ^^* 
Jenkin  (i)  shows  that  the  plaintiff  may  subdivide  his  demand  in 
the  replication  in  answer  to  a  plea  that  in  terms  covers  the  whole 
declaration.     The  same  form  of  pleading  was  adopted  in  Solly  v. 
Neigh  (2). 

Martin,  in  reply,  was  stopped  by  the  Court  on  the  first  point : 

As  to  the  second  point,  Vivian  v.  Jenkin  (i)  is  an  authority  only 
to  show  that  the  plaintiff  might  have  replied  as  to  3Z.  parcel  &c.,  a 
forfeiture ;  and  as  to  the  rest,  that  it  became  due  after  the  forfeiture. 
The  plaintiff,  if  he  proves  his  replication  and  it  be  good  in  law,  will 
recover  all  that  he  demands,  though  the  new  assignment  should  be 
struck  out  of  the  record. 

Cur.  adv.  wit. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  arises  upon  demurrer  to  the  replication 
and  new  assignment ;  and,  as  to  the  former,  the  objection  principally 
relied  on  is  the  want  of  any  consideration  for  the  agreement  therein 
stated.  *Thi8  objection  we  think  is  well  founded.  It  is  admitted  [  *4i5  ] 
by  the  replication,  that  the  forfeiture  mentioned  in  the  plea  had 
completely  attached,  and  that  the  defendant  was  thereby  absolutely 
discharged  from  the  payment  of  the  wages  claimed  in  the  declara- 
tion. It  is  not  alleged  in  the  replication,  nor  can  we  intend,  that 
the  plaintiff's  future  services  were  the  consideration  for  a  promise 
to  pay  the  wages  so  forfeited ;  for,  looking  at  the  contract  as  set 
oat  in  the  plea,  the  forfeiture  consequent  on  intoxication  was  not 
to  operate  prospectively ;  the  wages  that  might  be  due  when  it 
occurred  were  to  be  forfeited,  but  the  services  were  to  continue,  and 
the  future  wages  would  remunerate  them  on  the  footing  of  the 
original  contract  of  hiring.  There  is  no  ground,  therefore,  for 
assuming  that  they  were  to  be  additionally  remunerated  by  the 
payment  of  the  forfeited  wages ;  in  other  words,  that  they  were 
the  consideration  for  a  promise  to  pay  those  wages. 

Neither  is  it  alleged,  nor  do  we  see  any  ground  for  intending, 

that  the  bygone  services  were  the  consideration  for  the  promise. 

The  effect  of  these  services,  as  a  legal  consideration,  was  completely 

done  away  with  by  the  forfeiture  ;  and  this  was  not  disputed  ;  but 

(1)  3  Ad.  &  El.  741.  (2)  2  Cr.  M.  &  B.  355 ;  5  Tyr.  625, 
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MoNKMAN     it  was  urged  that  they  still  operated  as  a   moral  consideration, 

shephekd.    sufficient  to  support  an  express  promise,  which  this  must  be  taken 

^^^'         to  have  been.     The  facts  of  this  case  not  rendering  it  necessary  to 

express  any  general  opinion  on  the  doctrine  of  moral  consideration, 

we  shall  say  no  more  than  this,  that  we  agree  with  what  fell  from 

Lord  Tbnterien  in  IJttlefield  v.  Shee  (i),  that  it  is  a  doctrine  to  l)e 

[  ♦416  ]       received  with  some  limitation.     But,  whether  the  *ca8es  stand  on  a 

solid  foundation  or  not,  this  is  clear,  that  in  all  of  them  it  is 

required,  not  merely  that  the  debt  should  be  in  fact  unpaid,  but 

that  there  should  be  an  obligation  in  conscience  to  pay  it. 

Now,  if  we  try  the  present  case  by  this  principle,  we  cannot  see 
that,  where  parties  have  voluntarily,  and  without  fraud,  come  to 
such  an  agreement  as  this  plea  states,  there  is  any  moral  obligation 
on  the  master  to  forego  the  penalty  and  to  pay  the  wages,  which  by 
the  terms  of  the  contract  had  become  forfeit.  It  may  well  be  that 
the  assent  to  this  stipulation  may  have  been  the  essential  induce- 
ment to  the  master  to  hire  the  servant ;  but,  without  resorting  to 
this,  or  any  other  similar  supposition,  it  is  enough  to  say,  that  the 
master  could  not  be  considered  to  act  more  or  less  honestly  by 
waiving,  or  holding  to,  the  forfeiture  agreed  on.  We  are  of 
opinion,  therefore,  that  this  objection  is  a  valid  one. 

This,  however,  will  not  dispose  of  the  whole  case ;  for  besides 
the  replication  the  plaintiff  has  also  new  assigned  that  only  part  of 
the  monies  in  the  declaration  mentioned  accrued  due  for  services 
done  before  the  intoxication  alleged  in  the  pleas,  and  that  he  sued, 
and  has  declared,  as  well  for  the  money  due  for  services  after,  as 
before,  the  intoxication.  To  this  the  defendant  has  demurred 
specially  for  duplicity,  but  it  appears  to  us  without  any  sufficient 
grounds.  The  declaration  is  general  in  form;  and  under  it  the 
plfiintiflf  would  have  been  entitled  to  give  in  evidence  any  demand 
for  wages  accruing  due  before  the  commencement  of  the  suit.  The 
plea  treats  the  demand  as  entire,  but  assumes  the  action  to  be 
brought  only  for  wages  which  had  accrued  due  before  the  intoxi- 
cation ;  the  replication  answers  the  whole  plea  by  the  agreement 
[  *4i7]  which  we  have  just  been  *considering,  and  it  was  necessary  that 
it  should  do  so.  The  plea  could  not  be  divided,  for  that  is  confined 
to  whatever  was  due  before  the  intoxication,  and  the  answer  is 
co-extensive  with  the  excuse,  and  no  more.  If,  therefore,  the 
plaintiff  had  intended  to  sue  only  for  the  wages  accruing  after  the 
intoxication,  the  plea  would  not  have  hit  at  all,  and  no  replication 
(1)  2  B.  &  Ad.  811.     See  also  EusUvood  v.  Kei^ym,  p.  400,  ^^ 
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at  all  would  liave  been  necessary.     A  new  assignment  alone  would     Monkman 

have   been  the   plaintiff's  proper  course.      But,  as   the  plaintiff    shephbrd- 

intended  to  sue  both  for  the  wages  accruing  due  before,  and  those 

accruing  due  after,  and  the  plea  answers  the  former  only,  treating 

that  as  the  only  demand,  the  plaintiff  might  give  such  reply  as  he 

could  to  sustain  the  former  part  of  his  demand,  and  was  also  at 

liberty  to  new  assign  and  point  his  declaration  as  to  the  latter.     In 

this  there  is  no  duplicity  either  in  form  or  substance;  and  the 

supposition  that  there  is  any  arises  from  neglecting  to  observe  that 

in  truth  the  plea  did  not  answer  the  whole  extent  of  the  declaration, 

that  is,  every  thing  which  might  be  given  in  evidence  under  it. 

Tliis  part  of  the  demurrer,  therefore,  fails  ;  but,  as  it  was  divisible  (i) 

the  Judgment  will  be  for  the  defendant  as  to  the  replication,  and 

for  the  plaintiff  as  to  the  new  assignment. 

Judgment  for  defendant  on  the  replication ;  for  plaintiff 
on  the  new  assignment. 


DOE  D.   THOMAS    and    NICHOLAS    TREMEWEN   v.        i84o. 
JAMES   PERMEWEN.  '^'—' 

(11  Adol.  &  Ellis,  431—437  ;  S.  C.  3  P.  &  D.  303.)  [  *^^  ] 

A  devise  to  A.  and  his  heir  male  living  to  attain  the  age  of  twenty-one, 
and,  in  case  of  no  such  heir  male,  remainder  over,  may  give  a  vested  estate 
tail  to  A.  where  an  intention  clearly  appeai-s  to  give  him  an  interest  beyond 
an  estate  for  life. 

Therefore,  where  testator,  being  seised  of  lands  in  fee,  devised  them  to 
his  sister  for  her  life,  remainder  to  her  son  James  *^  and  his  heir  male  living 
to  attain  the  age  of  twenty- one;  "  and  in  case  of  no  such  heir  male,  then 
to  such  issue  female,  the  sum  of  200/.  to  be  divided  between  them,  share 
and  share  alike ;  and  in  case  no  such  male  or  female  living,  then  the  said 
200/.  to  the  children  of  his  said  sister;  ''  and  the  inheritance  of  the  said 
estate,  for  want  of  such  male  issue  as  aforesaid,  to  redound  to  my  heir 
male,''  &c. :  Held,  that  James  took  a  vested  estate  tail ;  that  the  words 
*•  living  to  attain,"  &c.  were  not  part  of  a  descriptio  jiersoruv^  or  a  condition 
precedent,  but  a  condition  subsequent,  defeating  the  estate  tail  if  no  sucii 
heir  male  lived  to  twenty-one. 

Ejectment  for  an  estate  called  Trewoof  Wartha,  in  the  parish  of 
Burian  in  the  county  of  Cornwall. 

On  the  trial  before  Williams,  J.  at  the  Cornwall  Summer  Assizes, 
18B6,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

Thomas  Tremewen,  being  seized  in  fee  of  the  premises  in 
question,  made  his  will,  dated  5th  February,  1765,  and  duly 
(1)  See  artU,  p,  391,  note  (1). 
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DoBd.       executed,  by  which  he  devised   (inter  alia)  as  follows:    "I  give 
t,.  and  bequeath  to  my  sister  Philadelphia  all  my  estate  or  estates 

Permewbn.  Ij^  Trewoof  Wartha  during  her  natural  life  twelve  months  after  my 
decease  and  after  her  decease  then  to  her  son  James  and  his  heir 
male  living  to  attain  the  age  of  twenty-one  years  and  in  case  of  no 
such  heir  male  lawfully  begotten  then  to  such  issue  and  issues  female 
and  females  the  sum  of  200/.  of  lawful  money  to  be  divided  between 
them  share  and  share  alike  and  in  case  no  such  male  or  female 
living  then  the  said  200Z.  to  the  children  of  my  sister  Philadelphia 
and  the  inheritance  of  the  said  estate  for  want  of  such  male  issue 

[  ^432  ]  as  aforesaid  to  redound  to  my  *male  heir  with  paying  the  said  200/. 
as  aforesaid."  In  place  of  the  words  "  male  heir  "  occurring  at 
the  close  of  this  clause  of  the  will,  the  testator  appeared  originally 
to  have  written  the  word  '^  executor ;  "  then  to  have  passed  his  pen 
through  that  word  and  have  written  "  brother  "  above  it ;  after- 
wards to  have  expunged  that  word  by  smearing  it  before  the  ink 
was  dry,  and  finally  to  have  substituted  the  words  ''  male  heir.'* 

Shortly  after  the  execution  of  this  will,  and  in  the  month  of 
February,  1765,  the  said  Thomas  Tremewen  died  without  issue. 
He  left  one  only  brother,  Nicholas,  whom  he  appointed  his 
executor,  and  three  sisters,  one  of  whom,  Philadelphia,  was 
married  to  James  Permewen,  and  had  a  son  also  named  James 
Permewen,  who  was  living  at  the  time  of  the  testator's  death. 
Philadelphia  Permewen  died  on  18th  June,  1795,  and  her  son 
James,  who  was  never  married,  died  on  19th  February,  1836, 
seized  of  the  said  estate.  In  the  declaration  the  demises  were  laid 
on  1st  March,  1836.  Nicholas,  the  brother  of  the  testator,  died  on 
26th  July,  1792,  leaving  two  sons  Thomas  and  Nicholas.  One  of 
the  lessors  of  the  plaintiff  was  a  son  of  the  last-mentioned  Thomas, 
and  claimed  as  heir  of  the  testator.  The  other  claimed  as  surviving 
devisee  under  the  will  of  Nicholas,  the  brother  of  the  testator 
Thomas. 

The  defendant  proved  that  in  Trinity  Term,  1766,  James 
Permewen  and  Philadelphia  his  wife,  and  James  Permewen  their 
son,  joined  in  suffering  a  common  recovery,  and  that  in  Michael- 
mas Term  following  they  levied  a  fine  to  the  use  of  Philadelphia 
Permewen  for  life,  remainder  to  her  said  son  James,  his  heirs  and 
assigns  for  ever.     In  1832  James  Permewen,  the  son,  duly  made 

[  •433  ]  his  will,  by  which  he  devised  to  his  nephew  *James  Permewen  (the 
defendant)  all  the  property,  real  and  personal,  of  which  he  should 
die  possessed. 
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The   question   for  the  opinion  of   the  Court  was,  whether  the        DoBd. 

Trembwbx 
plaintiff  was  entitled  to  recover  possession  of  the  above  mentioned  «,. 

premises.     The  verdict  to  be  entered  according  to  the  decision  of    P^^^"^*^* 

the  Court. 

The  case  was  argued  in  Easter  Term,  1839  (i), 

CreasiceU,  for  the  plaintiff: 

The  question  is,  whether  James  Permewen,  the  younger,  who 
joined  in  the  recovery  in  1766,  took  an  estate  tail  under  the  will  of 
Thomas  Tremewen.  The  proper  construction  of  the  will  is,  that 
Philadelphia  took  an  estate  for  life,  remainder  to  her  son  James  for 
life,  with  a  contingent  remainder  to  his  heir  male  if  such  heir 
attained  the  age  of  twenty-one.  The  words  "heir  male*'  are 
descriptive  of  the  person  who  is  to  take,  provided  he  lives  long 
enough.  In  the  mean  time  James  took  only  an  estate  for  life,  and 
therefore  could  not  convert  it  into  a  larger  estate  by  a  fine  or 
recovery.  In  an  estate  tail  the  continuance  of  issue  ought  to 
measure  the  duration  of  the  estate  ;  but  here  James,  the  son,  might 
have  heirs  male  of  his  body,  and  yet  the  estate  would  not  continue 
if,  on  his  death,  the  heir  male  had  not  attained  twenty-one.  No 
such  estate  is  known  to  the  law  as  an  estate  tail  to  which  the  heirs 
in  tail  respectively  shall  succeed  only  on  attaining  a  certain  age. 
There  might  be  a  succession  of  heirs  male  dying  within  age  for  a 
century.  Nor  is  this  a  conditional  limitation ;  for  the  event,  on 
which  the  heir  is  to  take  the  estate,  does  not  affect  the  preceding 
estate  of  James.  He  also  cited  Archer's  case  (2),  and  If^hitelock  v. 
lleddon  (3). 

Erie,  contra  :  [  434  ] 

James,  the  son,  who  joined  in  the  recovery,  took  an  estate  tail. 
The  will  shows  that  this  was  intended  by  the  testator ;  and  what- 
ever was  his  intent,  the  known  rules  of  construction,  settled  by 
repeated  decisions,  gave  James  that  estate.  It  is  evident  that 
the  testator  meant  to  settle  the  inheritance ;  for  he  provides  for  its 
redounding  to  his  heirs  in  case  of  the  failure  of  the  estate.  The 
subsequent  words  "male  issue,"  explain  what  he  meant  by  heir 
male.  Indeed,  no  other  construction  can  get  rid  of  the  difficulties 
that  will  arise  upon  this  will.     Nothing  but  the  clause  respecting 

(1)  April  26th.     Before  Lord  Den-  (2)  1  Co.  Rep.  66  b. 

man.  Ch.  J.,  Littledale,  Patteeon,  and  (3)  1  Boo.  &  p.  243. 

Coleridge,  J  J. 
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DoK  d.       the  attainment  of  the  age  of  twenty-one  can  raise  a  doubt,  and  this 
„,  provision  ought  not  to  control  the  legal  effect  of  the  devise.     The 

Pbbmewkn.  yfQYds  "  heir  male,"  used  as  they  are  in  this  will,  have  a  technical 
import  to  which  effect  must  be  given,  according  to  the  rule  laid 
down  in  Jesson  v.  Doe  d.  Wright  (i),  and  Doe  d.  Gallini  v.  Gallini(2)^ 
unless  there  be  inconsistent  words  which  make  it  quite  clear  that 
the  legal  import  was  not  the  one  contemplated  by  the  testator ; 
and  4)hat  is  not  so  here.  The  following  authorities  are  decisive  : 
Co.  Litt.  27  a,  Bawsy  v.  Lowdall  (3),  Richards  v.  Bn-gavenmi  (4), 
White  V.  Collins  {5),  Duhher  v.  Trollop  {e)y  King  v.  Mellimj  {7)^  Jesson 
v.  Doe  d.  Wright  (8)  (which  over-rules  Doe  d.  Strong  v.  GoJf{9) ), 
Doe  d.  Candler  v.  Smith  (10),  Robinson  v.  Robinson  (11),  Goodright  d. 
Parson  v.  Herring  (12),  Goodtitle  d.  Suvet  v.  Herring  (13),  Carshani  v. 
Newland  (14). 

[  435  ]  CressneU,  in  reply : 

The  argument  for  the  defendant  requires  that  the  words  '*  living 
to  attain  the  age  of  twenty-one,*'  should  be  wholly  rejected.  For 
this  there  is  no  authority,  though  some  of  the  cases  cited  show  that, 
if  there  be  words  clearly  passing  an  estate  tail,  the  legal  conse- 
quences cannot  be  restrained  by  words  inconsistent  with  such 
estate.  Here  the  words  do  not  tend  to  restrain  an  estate  tail,  but 
show  that  no  such  estate  was  ever  intended  to  pass.  The  rule 
in  Shelley's  case  (15)  requires  the  limitation  to  heirs  or  heirs  of  the 
body  to  be  unconditional,  to  make  it  unite  with  the  preceding 
estate  :  Fearne  Cont.  Bem.  33  (9th  ed.).  Here  there  is  a  condition 
precedent  to  the  vesting  of  any  estate  in  the  heir  male  of  James. 
Where  words  are  employed  only,  as  here,  to  indicate  the  person, 
they  are  not  used  in  a  technical  sense  at  all ;  nor  do  the  subsequent 
words  **male  issue"  fix  upon  the  words  "heir  male  "  any  technical 
meaning ;  for  **  issue  "  may  mean,  as  it  seems  to  mean  in  other 
parts  of  the  will,  children,  that  is,  sons  or  daughters.  If  there 
be  any  uncertainty  or  dilficulty  in  the  subsequent  disposition  of 

(1)  21  E.  R.  1  (2  Bligh,  1,  57).  (8)  21  R.  R.  1  (2  Bligh,  1). 

(2)  29  E.  R.  580  (5  13.  &  Ad.  621,  (9)  11  East,  668. 

640).  (10)  4  R.  R.  521  (7  T.  R.  531). 

(3)  Styl.  249.  273.  (U)  1  Burr.  38. 

(4)  2  Vern.  324.  .        (12)  4  Doug.  298. 

(5)  CoinjTis,  289.  (13)  6  R.  R.  270  (1  East,  264). 

(6)  Ca.  K.  B.  temp.  Hardw.  160.  (14)  51  R.  R.  486  (4  M.  &W.  101). 

(7)  1  Vent.  214,  225.  S,  (\  in  error,          (15)  1  Co.  Rep.  93  b,  104  a. 
2  Lev.  58. 
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the  property  in  consequence  of  James  only  taking  a  life  estate,  the        dok  d. 
devise  over  will  be  void,  and  the  heir-at-law  will  take. 


Cur,  adv,  vult. 


Permbwen. 


Lord  Dbnman,  Cb.  J.  in  this  Term  (13th  January)  delivered  the 
judgment  of  the  Court: 

The  question  in  this  case  turns  upon  the  estate  which  James 
Permeweu  takes  under  the  following  devise,  which  it  is  material  to 
state  in  its  very  terms.     On  the  one  hand  it  is  affirmed  that  he 
took  only  an  *e8tate  for  life ;  on  the  other,  an  estate  in  tail.     (His       [  *43(}  J 
Lordship  then  read  the  extract  from  the  will  as  stated  ante^  p.  396.) 

These  words  taken  all  together,  and  construed  with  reference  to 
intention,  according  to  the  rules  established  by  numerous  decisions, 
seem  to  us  to  import  clearly  an  intention  in  the  testator  to  give  to 
James  some  interest  beyond  that  of  an  estate  for  life.  There  is  a 
devise  to  him  and  his  heir  of  a  certain  description,  and  "  the  inherit- 
ance" is  not  to  go  over  unless  in  default  of  such  heir.  With  this  guide 
to  the  general  intention  it  is  the  duty  of  the  Court  to  effectuate  it,  if 
the  words  be  sufficient,  and  the  intention  be  such  as  the  law  permits. 

It  is  conceded  that  there  would  be  no  difficulty  in  holding  this  to 
be  an  estate  tail,  but  for  the  words  "  living  to  attain  the  age  of 
twenty-one."  A  deiyise  to  a  man  and  his  heir  male  would  be 
clearly  equivalent  to  a  devise  to  him  and  the  heirs  male  of  his 
body ;  **  heir "  being  nomen  collectlvum,  and  the  words  "  of  his 
body  "  having  been  frequently  supplied.  On  the  other  hand,  we 
feel  the  difficulty,  with  those  words,  of  coming  to  that  conclusion, 
if  they  are  to  be  understood  as  part  of  the  descriptw  persoue  and  in 
the  nature  of  a  condition  precedent,  so  that  the  quantity  of  the 
estate  is  to  remain  undetermined  till  the  existence  of  an  heir  male 
for  twenty -one  years.  We  think,  however,  that  in  advancement  of 
the  testator's  intention  it  is  not  necessary  so  to  understand  them. 
If  the  testator  had  devised  to  James  and  his  heir  male,  and,  for 
default  of  such  issue  attaining  to  the  age  of  twenty-one,  then  over, 
a  good  estate  tail  would  have  vested  at  once;  the  d^^ing  before 
twenty-one  of  the  issue  would  have  been  a  condition  subsequent, 
and  the  remainder  would  have  been  barrable.  The  *case8  of  [  *^37  j 
Stacker  v.  Edwards  {i)y  Manfield  v.  Duyard(2),  Bromjidd  v.  Crow- 
der  (3),  though  on  a  different  point,  seem  to  furnish  the  principle 
on  which  we  might  come  to  that  conclusion.      Now  a  very  slight 

;i)  2  8how.  398.  (3)  8  R.  R.  805  (1  Bos.  &  P.  (N.  R.) 

(2;  1  Eq.  Ca.  Abr.  19j.  313). 
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DOEd. 
Tbemewen 

r, 
Pebmewen. 


transposition  of  the  words  in  question  would  make  the  will  what  we 
have  supposed ;  and  we  think  such  a  transposition  may  properly  be 
made  in  order  to  effectuate  the  testator's  intention.  The  devise 
will  then  run  thus :  *'  to  her  son  James  and  his  heir  male,  and, 
in  case  of  no  such  heir  male  lawfully  begotten  living  to  attain  the 
age  of  twenty-one,"  then  the  provision  as  to  200Z.  to  the  issue 
female  ;  and  ^'  the  inheritance  of  the  said  estate  for  want  of  such 
issue  male  as  aforesaid  to  redound  "  &c. 
Our  judgment  therefore  will  be  for  the  defendant. 

Judgment  for  the  defendant  (i). 


^  EASTWOOD  V.  KENYON. 

[  438  ]        (11  Adol.  &  EUis,  438—453 ;  S.  C.  3  P.  &  D.  276;  4  Jur.  lOKl ;  9  L.  J.  (N.  S.) 

Q.  B.  409.) 

Defendant  may  show,  under  non  assumpsit,  that  the  promise  was  within 
stat.  29  Car.  II.  c.  3,  s.  4,  and  was  not  in  writing. 

Section  4  of  that  statute,  as  to  promises  to  pay  the  debt  of  another, 
contemplates  only  promises  made  to  the  person  to  whom  another  is  liable ; 
therefore  a  promise  by  defendant  to  plaintiff  to  pay  A.  B.  a  debt  due  from 
plaintiff  to  A.  B.  is  not  within  the  statute  (2). 

A  pecuniary  benefit,  voluntarily  conferred  by  plaintiff  and  accepted  by 
defendant,  is  not  such  a  consideration  as  will  support  an  action  of  assumpsit 
on  a  subsequent  exj)res8  promise  by  defendant  to  reimburse  plaintiff. 

Therefore,  where  the  declaration  in  assumpsit  stated  that  plaintiff  was 
executor  of  the  father  of  defendant's  wife,  who  died  intestate  as  to  his  land, 
leaving  defendant's  wife,  an  infant,  his  only  child  and  heir ;  that  plaintiff 
acted  as  her  guardian  and  agent  during  infancy,  and  in  that  capacity 
expended  money  on  her  maintenance  and  education,  in  the  management 
and  improvement  of  the  land,  and  in  paying  the  interest  of  a  mortgage  on 
it ;  that  the  estate  was  benefited  thereby  to  the  full  amount  of  such  expen- 
diture ;  that  plaintiff,  being  unable  to  repay  himself  out  of  the  personal 
assets,  borrowed  money  of  A.  B.  on  his  promissory  note ;  that  defendant's 
wife,  when  of  age  and  before  marriage,  assented  to  the  loan  and  the  note, 
and  requested  plaintiff  to  give  up  the  management  of  the  property  to  her, 
and  promised  to  pay  the  note,  and  did  in  fact  pay  one  year's  interest  on  it ; 
that  plaintiff  thereupon  gave  up  the  management  accordingly ;  that  defen- 
dant, after  his  marriage,  assented  to  the  plaintiff's  accounts,  and  upon  such 
accounting  a  certain  sum  was  found  due  to  plaintiff  for  monies  so  spent  and 
borrowed ;  that  defendant,  in  right  of  his  wife,  received  all  the  benefit  of 
plaintiff's  said  semces  and  expenditure,  and  thereupon  in  consideration  of 
the  premises,  promised  plaintiff  to  pay  and  discharge  the  not« : 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad  as 
not  disclosing  a  sufficient  consideration  for  defendant's  promise. 

Assumpsit.      The   declaration   stated,   that  one   John   Sutcliflfe 
made  his  will,  and  appointed  plaintiff  executor  thereof,  and  thereby 


(1)  See  Doe  d.  Coflotjan  v.  Eirarty  45 
R.  R.  789  (7  Ad.  &  El.  636) ;  Doe  d. 
Dolley  y.  Ward,  48  R.  R.  599  (9  Ad.  & 


El.  583). 

(2)  Cn'jsps  v.  llurtuoU  (1863)  4  B.  & 
S.  414,  32  L.  J.  Q.  B.  381,  Ex.  Ch. 
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bequeathed  certain  property  in  manner  therein  mentioned  :  that  Eastwood 
he  afterwards  died  without  altering  his  will,  leaving  one  Sarah  kenyon. 
Sutcliffe,  an  infant,  his  daughter  and  only  child  and  heiress-at- 
law  surviving :  that  after  making  the  will  John  Sutcliflfe  sold  the 
property  mentioned  therein,  and  purchased  a  piece  of  land  upon 
which  he  erected  certain  cottages,  but  the  same  were  not  completed 
at  the  time  of  his  death ;  which  piece  of  land  and  cottages  were  at 
the  time  of  his  death  mortgaged  by  him  ;  that  he  died  intestate  in 
respect  of  the  same,  whereupon  the  equity  of  redemption  descended 
to  the  said  infant  as  heiress-at-law :  that  after  the  death  of  John 
Sutclifife,  plaintiff  duly  proved  the  will  and  administered  to  the 
estate  of  the  deceased:  and  from  and  after  the  death  of  John 
Sutcliffe  until  the  said  Sarah  Sutcliffe  came  of  full  age,  *plaintiff,  [  '439  ] 
executor  as  aforesaid,  ''acted  as  the  guardian  and  agent"  of  the 
said  infant,  and  in  that  capacity  expended  large  sums  of  money 
in  and  about  her  maintenance  and  education,  and  in  and 
about  the  completion,  management,  and  necessary  improve- 
ment of  the  said  cottages  and  premises  in  which  the  said  Sarah 
Sutcliffe  was  so  interested,  and  in  paying  the  interest  of  the  mort- 
gage money  chargeable  thereon  and  otherwise  relative  thereto, 
the  said  expenditure  having  been  made  in  a  prudent  and  useful 
manner,  and  having  been  beneficial  to  the  interest  of  the  said 
Sarah  Sutcliffe  to  the  full  amount  thereof :  that  the  estate  of  John 
Sutcliffe  deceased  having  been  insufficient  to  allow  plaintiff  to 
make  the  said  payments  out  of  it,  plaintiff  was  obliged  to  advance 
out  of  his  own  monies,  and  did  advance,  a  large  sum,  to  wit  140Z., 
for  the  purpose  of  the  said  expenditure ;  and,  in  order  to  reimburse 
himself,  was  obliged  to  borrow,  and  did  borrow,  the  said  sum  of 
one  A.  Blackburn,  and,  as  a  security,  made  his  promissory  note 
for  payment  thereof  to  the  said  A.  Blackburn  or  his  order  on 
demand  with  interest ;  which  sum,  so  secured  by  the  said  promis- 
sory note,  was  at  the  time  of  the  making  thereof  and  still  is  wholly 
due  and  unpaid  to  the  said  A.  Blackburn :  that  the  said  sum  was 
expended  by  plaintiff  in  manner  aforesaid  for  the  benefit  of  the  said 
Sarah  Sutcliffe,  who  received  all  the  benefit  and  advantage  thereof, 
and  such  expenditure  was  useful  and  beneficial  to  her  to  the  full 
amount  thereof :  that  when  the  said  Sarah  Sutcliffe  came  of  full 
age  she  had  notice  of  the  premises,  and  then  assented  to  the  loan 
so  raised  by  plaintiff,  and  the  security  so  given  by  him,  and 
requested  plaintiff  to  give  up  to  one  J.  Stansfield  as  her  agent,  the 
controul  and  management  of  the  *said  property,  and  then  promised  [  ^440  ] 
B-B. — VOL.  Ln.  26 
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Eastwood  the  plaintiflf  to  pay  and  discbarge  the  amount  of  the  said  note ;  and 
Kknyon.  thereupon  caused  one  year's  interest  upon  the  said  sum  of  140L  to 
be  paid  to  A.  Blackburn.  That  thereupon  plaintiff  agreed  to  give 
up,  and  did  then  give  up,  the  controul  and  management  of  the 
property  to  the  said  agent  on  behalf  of  the  said  Sarah  Sutcliflfe  : 
that  all  the  servicers  of  plaintiff  were  done  and  given  by  him  for  the 
said  Sarah  Sutcliffe,  and  for  her  benefit,  gratuitously  and  without 
any  fee,  benefit,  or  reward  whatsoever ;  and  the  said  services  and 
expenditure  were  of  great  benefit  to  her,  and  her  said  property  was 
increased  in  value  by  reason  thereof  to  an  amount  far  exceeding 
the  said  140Z.  That  afterwards  defendant  intermarried  with  the 
said  Sarah  Sutcliffe,  and  had  notice  of  the  premises,  and  the 
accounts  of  plaintiff  of  and  concerning  the  premises  were  then 
submitted  to  defendant,  who  then  examined  and  assented  to  the 
same,  and  upon  such  accounting  there  was  found  to  be  due  to 
plaintiff  a  large  sum  of  money,  to  wit  &c.,  for  monies  so  expended 
and  borrowed  by  him  as  aforesaid ;  and  it  also  then  appeared,  that 
plaintiff  was  indebted  to  A.  Blackburn  in  the  amount  of  the  said 
note.  That  defendant,  in  right  of  his  wife,  had  and  received  all 
the  benefit  and  advantage  arising  from  the  said  services  and  expen- 
diture. That  thereupon  in  consideration  of  the  premises  defendant 
promised  plaintiff  that  he  would  pay  and  discharge  the  amount  of 
the  said  promissory  note ;  but  that,  although  a  reasonable  time  for 
paying  and  discharging  the  said  note  had  elapsed  and  A.  Blackburn, 
the  holder  thereof,  was  always  willing  to  accept  payment  from  defen- 
dant, and  defendant  was  requested  by  plaintiff  to  pay  and  discharge 
[  •441  ]  the  amount  thereof,  defendant  did  *not,  nor  would  then,  or  at  any 
other  time  pay  or  discharge  the  amount  &c.,  but  wholly  refused  &c. 
Plea :  Non  dssuvipsit. 

On  the  trial  before  Patteson,  J.,  at  the  York  Spring  Assizes,  18B8, 
it  was  objected  on  the  part  of  the  defendant  that  the  promise  stated 
in  the  declaration,  and  proved,  was  a  promise  to  pay  the  debt  of 
another  within  the  Statute  of  Frauds  29  Car.  II.  c.  8,  s.  4,  and 
ought  to  have  been  in  writing ;  on  the  other  hand  it  was  contended 
that  such  defence,  if  available  at  all,  was  not  admissible  under  the 
plea  of  Non  assumpsit.  The  learned  Judge  was  of  the  latter  opinion, 
and  the  plaintiff  had  a  verdict,  subject  to  a  motion  to  enter  a  verdict 
for  the  defendant. 

Cressivell,  in  the  following  Term,  obtained  a  rule  nisi  according 
to  the  leave  reserved,  and  also  for  arresting  judgment  on  the  ground 
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that   the   declaration   showed   no   consideration    for   the   promise     Kastwood 
alleged.     In  Trinity  Vacation,  1839  [the  rule  was  argued,  and  the      kenyon. 
Court  took  time  for  consideration' . 

In  this  Term  (January  16th),  the  judgment  of  the  Court  (i)  was        [  445  ] 
delivered  by 

Lord  Demman,  Gh.  J. : 

The  first  point  in  this  case  arose  on  the  fourth  section  of  the 
Statate  of  Frauds,  viz.,  whether  the  promise  of  the  defendant  was 
to  "  answer  for  the  debt,  default,  or  miscarriage  of  another  person.*' 
Upon  the  hearing  we  decided,  in  conformity  with  the  case  of 
Biittemere  v.  Hayes  (2),  that  this  defence  might  be  set  up  under  the 
plea  of  Son  assumpsit. 

The  facts  were  that  the  plaintiff  was  liable  to  a  Mr.  Blackburn 
on  a  promissory  note ;  and  the  defendant,  for  *a  consideration,  [  ^ua  ] 
which  may  for  the  purpose  of  the  argument  be  taken  to  have  been 
sufficient,  promised  the  plaintiff  to  pay  and  discharge  the  note  to 
Blackburn.  If  the  promise  had  been  made  to  Blackburn,  doubtless 
the  statute  would  have  applied  :  it  would  then  have  been  strictly  a 
promise  to  answer  for  the  debt  of  another ;  and  the  argument  on 
the  part  of  the  defendant  is,  that  it  is  not  less  the  debt  of  another, 
because  the  promise  is  made  to  that  other,  viz.,  the  debtor,  and  not 
to  the  creditor,  the  statute  not  having  in  terms  stated  to  whom  the 
promise,  contemplated  by  it,  is  to  be  made.  But  upon  consideration 
we  are  of  opinion  that  the  statute  applies  only  to  promises  made  to 
the  person  to  whom  another  is  answerable.  We  are  not  aware  of 
any  case  in  which  the  point  has  arisen,  or  in  which  any  attempt  has 
been  made  to  put  that  construction  upon  the  statute  which  is  now 
sought  to  be  established,  and  which  we  think  not  to  be  the  true  one. 

The  second  point  arose  in  arrest  of  judgment,  namely,  whether 
the  declaration  showed  a  sufficient  consideration  for  the  promise. 
It  stated,  in  effect,  that  the  plaintiff  was  executor  under  the  will  of 
the  father  of  the  defendant's  wife,  who  had  died  intestate  as  to  his 
real  estate  leaving  the  defendant's  wife,  an  infant,  his  only  child ; 
that  the  plaintiff  had  voluntarily  expended  his  money  for  the 
improvement  of  the  real  estate,  whilst  the  defendant's  wife  was  sole 
and  a  minor;  and  that,  to  reimburse  himself,  he  had  borrowed 
money  of  Blackburn  to  whom  he  had  given  his  promissory  note  ; 
that  the  defendant's  wife,  while  sole,  had  received  the  benefit,  and, 

(I)  Lord  Denman,  Ch.  J.,  Patte-      ridge,  J. 
sojT,  J  »  Williams.  J.,  and    Cole-         (2)  P.  79.%  post  (5  M.  &  W.  456). 
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Eastwood     after  she  came  of  age,  asFented  and  promised  to  pay  the  note,  and 

Kbnyon.      tlid  pay  a  year's  interest ;    that  after  the  marriage  the  plaintiff's 

[  *U7  ]       accounts  were  shown  to  the  defendant,  who  assented  *to  them,  and 

it  appeared  that  there  was  due  to  the  plaintiff  a  sum  equal  to  the 

amount  of  the  note  to  Blackburn ;  that  the  defendant  in  right  of  his 

wife  had  received  all  the  benefit,  and,  in  consideration  of  the  premises, 

promised  to  pay  and  discharge  the  amount  of  the  note  to  Blackburn. 

Upon  motion  in  arrest  of  judgment,  this  promise  must  be  taken 

to  have  been  proved,  and  to  have  been  an  express  promise,  as 

indeed  it  must  of  necessity  have  been,  for  no  such  implied  promise 

in  law^  w^as  ever  heard  of.     It  was  then  argued  for  the  plaintiff  that 

the  declaration  disclosed  a  sufficient  moral  consideration  to  support 

the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a  learned 
note  to  the  case  of  Wenuall  v.  A(1unj(i),  and  the  conclusion  there 
arrived  at  seems  to  be  correct  in  general,  **  that  an  express  promise 
can  only  revive  a  precedent  good  consideration,  which  might  hate 
been  enforced  at  law  through  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positive  rule  of  law  ;  but  can  give 
no  original  cause  of  action,  if  the  obligation,  on  which  it  is  founded, 
never  could  have  been  enforced  at  law,  though  not  barred  by  any 
legal  maxim  or  statute  provision."  Instances  are  given  of  voidable 
contracts,  as  those  of  infants  ratified  by  an  express  promise  after 
age,  and  distinguished  from  void  contracts,  as  of  married  women, 
not  capable  of  ratification  by  them  when  widows :  Ijoyd  v.  Lee  (2)  ; 
debts  of  bankrupts  revived  by  subsequent  promise  after  certificate  ; 
and  similar  cases.  Since  that  time  some  cases  have  occurred  upon 
[  '448  ]  this  subject,  which  require  to  be  more  particularly  *examined. 
Barnes  v.  Hedley  (3)  decided  that  a  promise  to  repay  a  sum  of  money, 
with  legal  interest,  which  sum  had  originally  been  lent  on  usurious 
terms,  but,  in  taking  the  account  of  which,  all  usurious  items  had 
been  by  agreement  struck  out,  was  binding.  Lee  v.  Muggeridgc  (4) 
upheld  an  assumpsit  by  a  widow  that  her  executors  should  pay  a 
bond  given  by  her  w^hile  a  feme  covert  to  secure  money  then 
advanced  to  a  third  person  at  her  request.  On  the  latter  occasion 
the  language  of  Mansfield,  Ch.  J.,  and  of  the  whole  Court  of 
Common  Pleas,  is  very  large,  and  hardly  susceptible  of  any  limita- 

(1}  6  E.  B.  780  (3  Bos.  &  P.  249).  charge  on  the  separate  estate  of  the 

(2)  1  Stra.  94.  testatrix,  the  Master  of  the  Boixs 

(3)  2  Taunt.  184.  had  refused  relief,    f^.  (7.  1  V.  &  B. 

(4)  5  Taunt.  36.      On   a  previous  118. 
suit  in  equity  to  declare  the  bond  a 
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tion.  It  is  conformable  to  the  expressions  used  by  the  Judges  of  Eastwood 
this  Court  in  Cooper  v.  Martin  (i),  where  a  stepfather  was  permitted  KKifroK. 
to  recover  from  the  son  of  his  wife,  after  he  had  attained  his  full 
age,  upon  a  declaration  for  necessaries  furnished  to  him  while  an 
infant,  for  which,  after  his  full  age,  he  promised  to  pay.  It  is 
remarkable  that  in  none  of  these  there  was  any  allusion  made  to 
the  learned  note  in  3  Bosanquet  and  Puller  above  referred  to,  and 
which  has  ))een  very  generally  thought  to  contain  a  correct  statement 
of  the  law.  The  case  of  Barnes  v.  HecUey  (2)  is  fully  consistent  with 
the  doctrine  in  that  note  laid  down.  Cooper  v.  Martin  (i)  also, 
when  fully  examined,  will  be  found  not  to  be  inconsistent  with  it. 
This  last  case  appears  to  have  occupied  the  attention  of  the  Court 
much  more  in  respect  of  the  supposed  statutable  liability  of  a  step- 
father, which  was  denied  by  the  Court,  and  in  respect  of  what  a 
court  of  equity  would  hold  as  to  a  stepfather's  liability,  and  rather 
to  have  assumed  *the  point  before  us.  It  should,  however,  be  [  *449  ] 
observed  that  Lord  Ellenborough  in  giving  his  judgment  says, 
"  the  plaintiff  having  done  an  act  beneficial  for  the  defendant  in 
his  infancy,  it  is  a  good  consideration  for  the  defendant's  promise 
after  he  came  of  age.  In  such  a  case  the  law  will  imply  a  request, 
and  the  fact  of  the  promise  has  been  found  by  the  jury;"  and 
undoubtedly  the  action  would  have  lain  against  the  defendant  whilst 
an  infant,  inasmuch  as  it  was  for  necessaries  furnished  at  his 
request  in  regard  to  which  the  law  raises  an  implied  promise.  The 
case  of  Lee  v.  Mugfjeriihie  (3)  must  however  be  allowed  to  be 
decidedly  at  variance  with  the  doctrine  in  the  note  alluded  to,  and 
is  a  decision  of  great  authority.  It  should  however  be  observed 
that  in  that  case  there  was  an  actual  request  of  the  defendant 
during  coverture,  though  not  one  binding  in  law  ;  but  the  ground  of 
decision  there  taken  was  also  equally  applicable  to  LittlejieUl  v. 
Shee  (4),  tried  by  Gasbleb,  J.  at  N.  P.,  when  that  learned  Judge 
held,  notwithstanding,  that  ''  the  defendant  having  been  a  married 
woman  when  the  goods  were  supplied,  her  husband  was  originally 
liable,  and  there  was  no  consideration  for  the  promises  declared 
upon."  After  time  taken  for  deliberation  this  Court  refused  even  a 
rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside.  Lee  v. 
Mugtjeridye  (3)  was  cited  on  the  motion,  and  was  sought  to  l)e 
distinguished  by  Lord  Tenterden,  because  there  the  circumstances 
raising  the  consideration  were  set  out  truly  upon  the  record,  but  in 

(1)4  East,  76.  (3)  5  Taunt.  36. 

{;i)  2  Taunt.  184.  (4)  2  B.  &  Ad.  811. 
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Eastwood  Littlejield  v.  Shee  the  declaration  stated  the  consideration  to  be 
Kkkyon.  ^^^  ^^'  plaintiff  had  supplied  *the  defendant  with  goods  at  her 
[  ♦460  ]  request,  which  the  plaintiff  failed  in  proving,  inasmuch  as  it 
appeared  that  the  goods  were  in  point  of  law  supplied  to  the 
defendant's  husband,  and  not  to  her.  But  Lord  Tenterben  added, 
that  the  doctrine  that  a  moral  obligation  is  a  sufficient  consideration 
for  a  subsequent  promise  is  one  which  should  be  received  with  some 
limitation.  This  sentence,  in  truth,  amounts  to  a  dissent  from  the 
authority  of  Lee  v.  Mnggeruhie  (i),  where  the  doctrine  is  wholly 
unqualified. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v. 
Muggeridge  (i)  spoke  of  Lord  Mansfield  as  having  considered  the 
rule  of  nvdum  imctnm  as  too  narrow,  and  maintained  that  all 
promises  deliberately  made  ought  to  be  held  binding.  I  do  not  find 
this  language  ascribed  to  him  by  any  reporter,  and  do  not  know 
whether  we  are  to  receive  it  as  a  traditional  report,  or  as  a  deduction 
from  what  he  does  appear  to  have  laid  down.  If  the  latter,  the 
note  to  Wennall  v.  Adneg  (2)  shows  the  deduction  to  be  erroneous. 
If  the  former,  Lord  Tenterden  and  this  Court  declared  that  they 
could  not  adopt  it, in  Littlejield  v.  Shee  (3).  Indeed  the  doctrine 
would  annihilate  the  necessity  for  any  consideration  at  all,  inasmuch 
as  the  mere  fact  of  giving  a  promise  creates  a  moral  obligation  to 
perform  it. 

The  enforcement  of  such  promises  by  law,  however  plausibly 
reconciled  by  the  desire  to  effect  all  conscientious  engagements, 
might  be  attended  with  mischievous  consequences  to  society ;  oi)e 
of  which  would  be  the  frequent  preference  of  voluntary  undertakings 
\  M51  ]  to  *claims  for  just  debts.  Suits  would  thereby  be  multiplied,  and 
voluntary  undertakings  would  also  be  multiplied,  to  the  prejudice 
of  real  creditors.  The  temptations  of  executors  would  be  much 
increased  by  the  prevalence  of  such  a  doctrine,  and  the  faithful 
discharge  of  their  duty  be  rendered  more  difficult. 

Taking  then  the  promise  of  the  defendant,  as  stated  on  this 
record,  to  have  been  an  express  promise,  we  find  that  the  considera- 
tion for  it  was  past  and  executed  long  before,  and  yet  it  is  not  laid 
to  have  been  at  the  request  of  the  defendant,  nor  even  of  his  wife 
while  sole  (though  if  it  had,  the  case  of  MitchinHon  v.  Heicson{4) 
shows  that  it  would  not  have  been  sufficient),  and  the  declaration 
really  discloses  nothing  but  a  benefit  voluntarily  conferred  by  the 

(1)5  Taunt.  36.  (3)  2  B.  &  Ad.  811. 

(2)  6  R.  H.  780  (3  Bos.  &  P.  247).  (4)  7  T.  B.  348. 
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plaintiff  and  received  by  the  defendant,  with  an  express  promise  by     Eastwood 
the  defendant  to  pay  money.  Kbnton. 

If  the  subsequent  assent  of  the  defendant  could  have  amounted 
to  a  ratihabition  the  declaration  should  have  stated  the  money  to 
have  been  expended  at  his  request,  and  the  ratification  should  have 
been  relied  on  as  matter  of  evidence ;  but  this  was  obviously 
impossible,  because  the  defendant  was  in  no  way  connected  with  the 
property  or  with  the  plaintiff,  when  the  money  was  expended.  If 
the  ratification  of  the  wife  while  sole  were  relied  on,  then  a  debt 
from  her  would  have  been  shown,  and  the  defendant  could  not  have 
\yeen  charged  in  his  own  right  without  some  further  consideration, 
as  of  forbearance  after  marriage,  or  something  of  that  sort ;  and 
then  another  point  would  have  arisen  upon  the  Statute  of  Frauds 
which  did  not  arise  as  it  was,  but  which  might  in  that  *case  have  [  •452  ] 
been  available  under  the  plea  of  Non  assiimpsiu 

In  holding  this  declaration  bad  because  it  states  no  consideration 
but  a  past  benefit  not  conferred  at  the  request  of  the  defendant, 
we  conceive  that  we  are  justified  by  the  old  common  law  of 
England. 

Lampleigh  v.  Brathwait  (i)  is  selected  by  Mr.  Smith  (2)  as  the 
leading  case  on  this  subject,  which  was  there  fully  discussed,  though 
not  necessary  to  the  decision.  Hobart,  Ch.  J.  lays  it  down  that 
**  a  mere  voluntary  courtesy  will  not  have  a  consideration  to  uphold 
an  assumpsit.  But  if  that  courtesy  were  moved  by  a  suit  or  request 
of  the  party  that  gives  the  assumpsit,  it  will  bind  ;  for  the  promise, 
though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with  the 
suit  before,  and  the  merits  of  the  party  procured  by  that  suit; 
which  is  the  difference  '* ;  a  difference  brought  fully  out  by  Hunt  v. 
Bate  (3),  there  cited  from  Dyer,  where  a  promise  to  indemnify  the 
plaintiff  against  the  consequences  of  having  bailed  the  defendant's 
servant,  which  the  plaintiff  had  done  without  request  of  the  defen- 
dant, was  held  to  be  made  without  consideration:  but  a  promise 
to  pay  20/.  to  plaintiff,  who  had  married  defendant's  cousin,  but 
at  defendant's  special  instance,  was  held  binding. 

The  distinction  is  noted,  and  was  acted  upon,  in  Townsend  v. 
Hunt  (4),  and  indeed  in  numerous  old  books  ;  while  the  principle  of 
moral  obligation  does  not  make  its  appearance  till  the  days  of  Lord 
Mansfield,  and  then  under  circumstances  not  inconsistent  with  this 
ancient  doctrine  when  properly  explained. 

(1)  Hob.  105.  (a)  Dyer,  272  (a). 

(2)  1  Smith's  Leading  Cases,  67.  (4,  Cro.  Car.  408. 
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EA9TW00D        Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made 
kkntok.      absolute  to  arrest  the  judgment. 

[  *5^  ]  Rule  to  enter  verdict  for  defend^int,  discharged. 

Rule  to  arrest  judgment y  absolute  (i). 


1840. 
Jan,  21. 

[463] 


BRUCE  AND  The  BATH  EIVEE  NAVIGATION 
COMPANY  V.  WILLIS  and  Two  Others. 

(11  Adol.  &  Ellis,  463—483 ;  S.  C.  3  P.  &  D.  220;  9  L.  J.  (N.  S.)  M.  C.  43; 

2  Rail.  Cos.  7.) 

By  stat.  10  Ann.  c.  8  (private)  certain  persons  were  authorised  to  make 
a  river  navigable,  to  form  new  cuts  through  the  adjoining  lands,  to  erect 
bridges  &c.,  and  to  set  out  towing-paths  for  men,  first  giving  satisfaction 
to  the  owners  of  lands  to  be  dug  or  used.  Commissioners  were  appointed 
to  decide  differences  and  to  settle  what  satisfaction  every  owner  or  occupier 
of  land  should  have  for  any  portion  of  his  land  so  to  be  used,  and  what 
share  of  such  purchase-money  or  satisfaction  every  tenant  or  other  person 
should  receive :  and  in  certain  cases  the  commissioners  were  to  summon  a 
jury  to  assess  damages  and  recompense  to  the  owners  and  occupiers  of  such 
lands  as  should  be  used  for  or  damaged  by  making  the  river  navigable,  for 
their  respective  estates  and  interests  therein,  or  for  the  loss  or  damage  they 
should  sustain :  and  on  payment  of  the  sums  assessed  the  imdertakers  were 
authorised  to  have,  use  and  enjoy  the  lands  fur  their  proper  use  and  benefit. 
The  navigation  was  made  common  to  all  persons,  on  payment  of  toll  to  the 
undertakers. 

By  stat.  47  (>eo.  III.  sess.  2,  c.  cxxix.  (local  and  personal,  public), 
reciting  that  the  undertakers  had  purchased  lands  and  formed  the  naviga- 
tion, power  was  given  them  to  make  a  towing-path  for  horses.  The  Act 
enabled  them  to  purchase  lauds,  or  to  agree  with  landowners  for  damage  to 
be  done ;  the  purchase-money,  or  satisfaction,  in  case  of  disagreement,  &c., 
to  be  assessed  by  commissioners  as  under  the  former  statute,  or  by  a  jury ; 
and  on  payment  the  undertakers  might  enter,  and  thereupoo  all  estate  i&c. 
of  any  person  in  the  lands  was  to  vest  in,  and  become  the  sole  property  of, 
the  undeiiakers ;  judgments  of  the  commissioners  and  verdicts  of  jiuies  to 
be  transmitted  to  the  clerk  gf  the  peace,  and  deemed  records  of  the  Sessions. 
A  right  of  way  over  the  towing-path  was  reserved  to  the  owners  of  the  lands 
through  which  it  was  made. 

By  inquisition,  taken  in  1725,  a  jury  found  that  certain  lands  were 
necessary  for  making  a  cut,  «&c.,  part  of  the  navigation,  and  assessed 
damages  for  the  same,  as  a  fidl  recompense  to  be  paid  by  the  undertakers 
for  the  same  lands,  thirty  years'  purchase  at  so  much  per  acre ;  part  of  the 
sum  being  awarded  to  termors,  the  residue  to  the  loi*ds  of  the  fee.  Damages 
were  also  awarded  to  various  persons  for  loss  of  tithes,  common  &c.,  and 


(1)  The  opinion  ascribed  to  Lord 
Mansfield  respecting  the  rule  of 
nudum  jyactum,  appears  to  be  not  an 
unreasonable  deduction  from  the  cases 
of  Pilhns  V.  Mierop,  3  Burr.  1663; 
and  ItiUi'amaoH  v.  Loshy  repoiled  from 
the  paper  books  of  AsiiiiL'RST,  J.  in 


Chitty  on  Bills,  75,  n,  (y),  (9th  ed.). 
Both  are  commented  on  by  the  Ijoiti 
C.  B.  SKYimER,  in  JRann  v.  Hughes^  7 
T.  E.  350,  n.  See  also  Evans's  Q-enerai 
View  of  the  Decisions  of  Lord  Mans- 
field, vol.  i.  p.  422. 
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for  trees,  on  the  lands  to  be  used.  By  another  inquisition  taken  in  1813, 
for  determining  the  satisfaction  to  ceilain  land-owners  for  such  of  their 
lands  as  should  be  taken  for  the  navigation,  and  for  the  damages  to  be 
sustained  thei-eby,  the  commissioners  awarded  an  annual  payment  by  the 
undertakers,  for  certain  land  required  for  a  horse  towiug-  path,  such  payment 
to  be  a  satisfaction  to  all  persons  having  any  interest  in  the  lands ;  and  they 
awarded  so  many  years*  purchase  for  other  lands. 

The  undertakers  made  a  lock,  canal,  and  towing-path,  with  culvei-ts  and 
bridges,  upon  the  lands  mentioned  in  the  inquisitions,  paying  full  remune- 
ration. No  conveyance  was  ever  executed.  Part  of  the  breadth  of  land 
taken  for  the  towing-path  was  used  as  a  public  footway,  which  existed 
before  the  Act  of  Geo.  III. :  the  residue  was  depastured  by  the  owners  of 
the  adjoining  land,  who,  by  the  last- mentioned  Act,  had  right  of  way  over 
it  for  the  purpose  of  access  to  the  river.  The  path  was,  in  general,  not 
divided  from  the  adjacent  fields.  Gates,  «&c.,  were  kept  on  it  by  the 
undertakers  for  the  benefit  of  the  neighbouring  land-owners. 

The  uiidertakers  having  been  rated  to  the  poor  for  their  towing-path, 
canal  and  locks :  Held, 

1.  That  the  land  used  for  those  works  was  vested  in  the  undertakers 
under  the  said  Acts,  without  any  conveyance. 

2.  That,  even  if  this  were  not  so,  they  were  liable  to  poor-rate  as  the 
exclusive  occupiers. 

Replevin  for  a  barge.  Defendants  avowed  taking  the  barge  as  a 
distress  for  a  poor-rate,  by  virtue  of  stat.  43  Eliz.  c.  2.  Plea  in 
bar,  de  Injurm.  On  the  *trial  before  Parke,  B.,  at  the  Gloucester 
Spring  Assizes,  1887,  a  verdict  was  taken  for  the  defendants,  subject 
to  the  opinion  of  this  Court  on  a  case,  which  was  stated,  in  substance, 
as  follows. 

The  defendants  were  chapelwarden  and  overseers  of  the  hamlet 
of  Hanham,  in  the  parish  of  Bitton,  Gloucestershire,  which 
maintains  its  own  poor.  The  plaintiffs  are  the  present  proprietors 
of  the  navigation  of  the  river  Avon,  from  Bath  to  or  near  Hanham 
Mills,  under  stat.  10  Ann.  c.  8  (private),  **  for  making  the  river 
Avon,  in  the  counties  of  Somerset  and  Gloucester,  navigable  from 
the  city  of  Bath  to  or  near  Hanham  Mills,"  and  stat.  47  Geo.  III. 
6668.  2,  c.  cxxix.  (local  and  personal,  public),  **for  enabling  the 
proprietors  of  the  navigation  of  the  river  Avon,  in  the  counties  of 
Somerset  and  Gloucester,  from  the  city  of  Bath  to  or  near  Hanham*s 
Mills,  to  make  and  maintain  an  horse  towing-path,  for  the  purpose 
of  towing  and  haling  with  horses  or  otherwise,  boats,*'  &c.,  **  up  and 
down  the  said  river.'*     The  Acts  were  to  bo  taken  as  part  of  the  case. 

By  sect.  1  of  stat.  10  Ann.  c.  8  (private)  (i),  the  mayor,  aldermen, 
and  common  council  of  the  city  of  Bath,  their  successors  and 
assigns,    or   such    persons   as    they   should   nominate   as   therein 


Bbuce 
Willis. 


[  '^^^  J 


^1)  See  this  more  fully  set  out  iu 
lUz  V.  Thomas,  32  R.  R.  601  (9  B.  &  C. 


114,     117).      See    also    nm'keriihjt    v. 
Imjraiiiy  "1  Ves.  Juu.  651,  654,  &c. 
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Bruce       directed,  were  empowered  to  make  the  said  river  navigable  from 

Willis.  the  said  city  to  or  near  Hanham  Mills,  to  make  any  new  cuts 
through  the  lands  adjoining  or  near  the  river,  and  to  make  bridges, 
&c.,  and  to  set  out  towing-paths  and  ways  for  men  for  hauling  boats 
and  other  vessels  passing  along  the  river  and  cuts,  first  giving 
satisfaction  to  the  owners  of  such  lands  as  should  be  dug  or  other- 

[  ♦465  ]  wise  *used  for  pathways  or  carrying  on  the  navigation.  By  sect.  2 
certain  persons  therein  named  were  appointed  commissioners  for 
settling  all  matters  about  which  any  difference  might  arise  between 
the  said  undertakers  and  the  proprietors  of  the  said  lands,  and  were 
also  empowered  to  settle  what  satisfaction  every  owner  and  occupier 
of  such  lands,  adjoining  or  near  the  said  river,  as  should  be  intended 
to  be  made  use  of  for  the  effecting  of  the  said  undertaking,  should 
have  for  such  proportion  of  his  lands  as  should  be  made  use  of  as 
aforesaid,  and  what  share  of  such  purchase  money  or  satisfaction 
every  tenant  or  other  person  should  receive :  and  in  certain  cases 
therein  mentioned  the  commissioners  were  authorised  to  summon 
a  jury  to  assess  such  damages  and  recompense  as  they  might  think 
fit  to  the  owners  and  occupiers  of  such  lands,  or  any  part  thereof, 
as  should  be  used  for  or  damaged  by  making  the  said  river  navigable 
as  aforesaid,  for  their  respective  estates  and  interests  therein,  by 
reason  of  the  cutting,  digging,  removing,  or  using  any  land  for  the 
purposes  aforesaid,  or  for  the  loss  or  damage  they  should  or  might 
sustain  thereby.  Upon  payment  of  the  sums  assessed  or  agreed 
upon,  the  said  undertakers  were  authorised  to  have,  use,  and  enjoy 
the  said  lands  to  and  for  their  own  proper  use.  and  benefit. 

By  sect.  4  the  undertakers  were  authorised  to  take  certain  tolls ; 
and  by  sect.  8  the  said  river  Avon  was  made  an  open,  common  and 
navigable  river,  and  all  persons  were  permitted  to  navigate  the 
same  on  the  payment  of  the  rates  and  dues  limited  by  that  Act. 

By  stat.  47  Geo.  III.  sess.  2,  c.  cxxix.  (local  and  personal,  public), 
sect.  1,  it  is  recited  (i)  that  the  said  mayor,  &c.,  had  nominated 

[  *i66  ]  certam  persons  therein  mentioned  to  make  *the  said  river  navigable, 
and  to  have  the  powers,  &c.,  for  the  doing  thereof,  in  the  said  first 
Act  mentioned.  And  that  the  said  nominees  had  theretofore 
proceeded  to  purchase  lands  and  hereditaments,  and  to  make  the 
said  navigation  and  works ;  but,  the  said  Act  of  10  Ann.  not 
contaiijing  any  power  to  make  a  horse  towing-path,  and  the  tolls 
arising  from  the  said  navigation  having  become  vested  in  the 
Company  of  Proprietors  of  the  Kennet  and  Avon  canal,  and  certain 

(1)  Sect.  L 


VOL.  Lii.]        1840.     Q.  B.     11  AD.  &  EL.  46G— 467. 


411 


other  persons  therein  named,  the  said  Company,  and  the  said  other 
persons  named  (i),  were  empowered  by  this  Act  to  make  a  towing- 
path  on  the  side  of  the  said  navigation,  and  from  time  to  time  to 
repair  the  same,  for  drawing  with  horses,  &c.,  any  boats  or  other 
vessels  navigating  on  the  said  navigation  between  Bath  and  the 
mill  pool  below  Hanham  Mills. 

By  sect.  8  the  proprietors  and  their  successors,  &c.,  were 
empowered  to  set  but  and  make  from  time  to  time,  and  to  repair 
and  keep  in  repair,  along  the  banks  of  the  said  navigation,  a 
convenient  towing-path  for  drawing  with  horses,  &c.,  any  boats  or 
other  vessels  using  the  said  navigation,  and  to  erect  any  bridge  or 
culvert  across  any  river,  brook,  ditch,  or  other  places,  for  the  better 
setting  out  and  making  the  said  towing-path.  Sect.  9  limited  the 
breadth  of  the  towing-path. 

By  sect.  5  certain  maps,  describing  the  line  of  the  towing-path* 
were  directed  to  remain  in  the  custody  of  the  clerks  of  the  peace 
for  the  counties  of  Somerset  and  Gloucester,  to  the  end  that  all 
persons  might  have  liberty  to  inspect,  &c.  And  by  sect.  11  the 
proprietors  were  enabled  to  purchase,  to  them  and  their  successors, 
&c.,  *for  the  purposes  of  this  Act,  any  lands  necessary  for  the  same, 
and  contained  in  the  said  maps,  or  to  treat  with  the  owners  and 
proprietors  of  the  said  lands  for  the  damage  to  be  done  thereto 
respectively  in  the  execution  of  the  purposes  of  the  Act,  and  to 
appropriate  the  same  for  the  purposes  aforesaid  (2). 


Bruce 
Willis. 


(1)  *'The  said  Company  of  Pro- 
prietors of  the  navigation,  A.  B., 
C.  D.,"  Ac,  ** proprietors  of  the  tolls" 
&c.  "  and  shares  as  aforesaid,  their 
several  and  re8|)ective  successors, 
heirs^  nominees,  and  assigns." 

(2)  The  following  sections  were  not 
^l  out  in  the  case. 

»Se<*ts.  13, 14  provided  for  the  assess- 
ment, by  the  commissioners  as  under 
^tat.  10  Ann.  c.  8,  or  by  a  jury,  of 
))UTcha8e-money  or  satisfaction  if 
{larties  interested  should  refuse  to 
treat  &c.,  or  any  dispute  should  arise. 
And  by  sect.  19  it  was  enacted  that, 
on  payment  or  tender  of  the  sums 
agreed  for,  or  determined  by  the  com- 
missioners, or  assessed  by  a  jury,  the 
proprietors  of  the  navigation,  their 
heirs,  successors  and  assigns,  might 
immediately  enter  upon  the  lands, 
and  thereupon  such  lauds  &c.,  *'  and 


all  the  estate,  use,  trust,  and  interest 
of  any  person  or  persons  therein," 
should  * '  from  thenceforth  be  vested  in 
and  become  the  sole  property  of  the 
said  proprietors  of  the  said  tolls  and 
shares,  their  heirs,"  &c.,  '*  to  and  for 
the  purposes  of  this  Act,  for  ever." 

By  sect.  20,  *' every  judgment  and 
determination  of  the  said  commis- 
sioners which  shall  be  submitted  to 
and  acquiesced  in  by  the  parties  con- 
cerned, and  each  and  every  verdict  of 
a  jurj'  shall  be  transmitted  to  and  be 
kept  by  the  clerk  of  the  peace,  or  other 
person  having  the  custody  of  the 
records  of  the  Quarter  Sessions  for  the 
county  where  the  matter  in  question 
shall  arise,  and  shall  be  deemed  to  be 
records  of  such  Quarter  Sessions  to  all 
intents  and  purposes." 

By  sect.  28  it  was  enacted,  *'That 
all    owners    and  occupiers  of   lands, 


[  ••«67  ] 


412  1840.     Q.  B.     11  AD.  &  EL.  467—469.  [r.r. 

Bbuck  By  virtue  of  the  said  Act  of  Anne,  the  predecessors  of  the  plaintiffs 

Willis.  made  the  said  river  navigable ;  and  they  and  the  plaintiffs  have  so 
continued  the  same  up  to  the  present  time,  and  have  made  divers 
new  cuts,  where  necessary,  in  and  through  the  lands  adjoining  or 
near  to  the  said  river,  for  the  better  and  more  convenient  navigation 

_  ♦•168  ]  thereof,  and  also  have  set  out  and  appointed  *towing-paths  for  men 
for  hauling,  &c. ;  and  also  by  virtue  of  the  same  Act  the  said 
predecessors  of  the  plaintififs  made  a  new  cut,  parcel  of  the  aforesaid 
new  cuts,  and  a  lock,  and  set  out  a  like  towing-path  for  men  by  the 
side  of  the  said  new  cut  and  locks,  in  certain  lands  within  the  said 
hamlet  of  Hanham,  and  they  and  the  plaintiffs  have  continually 
hitherto  maintained,  and  still  do  maintain  the  same,  being  the  cut 
or  canal,  and  the  locks,  described  in  the  rate  hereinafter  mentioned. 
The  length  of  the  said  cut  and  locks  is  100  yards  ;  and  all  vessels 
passing  upon  the  said  river  from  Bath  to  Bristol,  or  Bristol  to  Bath, 
must  in  their  voyage  pass  through  the  same. 

After  the  passing  of  the  said  Act  of  47  Geo.  III.,  the  plaintiffs,  by 
virtue  of  that  Act,  made,  and  have  continually  hitherto  maintained, 
through  the  lands  upon  the  sides  of  the  said  river  and  cuts,  a 
towing-path  for  drawing  boats,  &c.,  with  horses,  part  of  which, 
running  partly  by  the  river  and  partly  by  the  side  of  the  cut  and 
locks,  and  containing  about  two  miles  in  length,  is  situate  in 
Hanham.  A  public  footway  runs  for  about  .  .  .  yards  along 
the  same  line  as  the  said  towing-path,  in  Hanham,  and  was  used 
as  such  before  the  passing  of  the  statute  of  47  Geo.  HI. ;  and  of 
the  quantity  in  breadth  permitted  to  be  taken  for  a  towing-path  by 
that  Act,  viz.,  twenty  feet  in  the  straight  parts  and  thirty  in  the 
crooked  parts,  about  six  in  breadth  is  used  for  that  purpose ;  the 
remainder  is  depastured  or  otherwise  occupied  by  the  landowners 
and  occupiers  adjoining  the  said  pathway,  and  who  have  free  liberty 
under  the  Act  to  use  the  towing-path,  so  far  as  the  same  shall 
adjoin  to  the  respective  lands,  as  a  footway,  bridleway,  and  driftway 
for  their  cattle  to  and  from  their  watering-places  and  landing-placts 

[  *469  ]       at  the  said   river.     There  are  ^several  gates,  rails,  and  wickets 

thi*ough  which  the  said  load  or  towing-  the   siiid   river,   but  no   other  pei-s<»n 

path,  roads  or  towing-paths  shall  be  shall  be   authorised  to  use  the  same 

made,  shall  have  free  liberty"  to   use  except  for  pui'poses  relating    to  the 

the   same   so   far   as  the    same  shall  said   navigation,  and  except  in  such 

adjoin  to  their  respective  lands  as  a  places  as  the  course  of  the  said  in- 

footway,  bridleway,  and  driftway,  for  tended  towing-path  or  any  part  thereof 

their  cattle,   and  to  and  from  their  hath  been  of  right  used  as  a  common 

watering-places  and  landing-places  at  or  private  way." 
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across   the  towing-path  in  Hanhani,  which  are  the   property  of,        Bruce 

and  are   kept   up    by,  the  plaintiffs,  according  to   the  said  Act,       Willis. 

for  the  benefit  of  the  occupiers  and  owners  of  the  land  through 

which  the  horse  towing-path  is  made.     The  said  towing-path  in 

Hanham  is  formed  of  gravel,  stones,  and  other  proper  materials, 

and     has    always    been    repaired    by    the    plaintiffs    and    their 

predecessors.     There  are  also  in  the  said  hamlet  several  bridges 

and  culverts  over  streams  of  water,  over  which  bridges  and  culverts 

the  said  towing-path  passes,  and  which  were  built  and  are  repaired 

by  the  plaintiffs.     The   greater  part  of  the  said  towing-path  in 

Hanham  is  not  divided  by  any  fence,  ditch,  or  other  boundary  from 

the  fields  by  the  sides  of  which  it  passes,  but  lies  open  to  the  same, 

so  that  the  cattle  put  into  the  said  fields  may  stray  upon  the  towing- 

])ath ;  but  one  part,  in  Hanham,  containing  about  286  yards  in 

length,  is  fenced  off,  on  the  opposite  side  from  the  river,  from  an 

orchard  in  the  occupation  of  Samuel  Nurse,  which  fence  is  made  by 

the  owner  and  occupier  of  the  land  adjoining  the  said  towing-path, 

and  not  by  the  Company  ;  and  there  is  a  gate  put  up  and  maintained 

by  the  plaintiffs  across  each  end  of  the  part  so  fenced  off  as  aforesaid. 

The  occupiers  of  the  fields  by  which  the  said  towing-path  passes 

have  never  since  the  making  thereof  been  rated  to  the  poor  for  the 

land  used  for  the  towing-path,  but  are  rated  only  for  the  quantity 

of  land  which  each  field  contains  over  and  above  the  land  so  used. 

The  towing-path  is  used  only  by  the  plaintiffs  and  such  persons  as 

are  authorized  to  use  it  by  the  said  Acts. 

The  plaintiffs  are  in  such  possession  of  the  said  cut  and  locks  and 
towing-paths  in  the  said  hamlet  of  Hanham,  *as  the  said  Acts  of       [  ♦47i>  ] 
Parliament  give  them  under  the  facts  herein  stated. 

The  plaintiffs  have  paid  to  the  owners  of  the  said  lands  annual 
sums  for  the  same,  taking  receipts  in  the  following  forms.  "26th 
March,  1837.  Received  of  the  Kennet  and  Avon  and  Bath  River 
Navigation  Company  2/.  6«.  Sri.  for  one  year's  rent  of  land  used  for 
towing-path,  due  this  day."  "  29th  March,  1826.  Received  '*  &c. 
'*  for  four  years'  rent  of  towing-path  through  my  lands  in  Michael 
Meadow,  due  29th  September,  1824,  51.  12«.*'  (Other  receipts  were 
set  out,  not  materially  differing  from  these.) 

The  Act  of  47  Geo.  HI.  gives  the  power  to  the  said  proprietors  of 
the  navigation  to  purchase  land  for  the  towing-path  :  no  conveyance 
was  ever  made  to  the  said  Company,  for  that  purpose,  of  any  land 
in  Hanham :  but  two  inquisitions  were  taken  under  the  aforesaid 
Acts,  copies  of  which  were  to  be  considered  as  part  of  this  case. 
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Bruce  The  predecessors  of  the  plaintiffs,  and  the  said  piaintiflFs,  before 

Willis.  making  the  towing-paths,  bridges,  culverts,  and  other  works 
appertaining  thereto,  gave  a  satisfaction  and  remuneration  to  the 
respective  owners  and  proprietors  of  such  lands,  &c.,  respectively,  as 
were  required  for  making  the  said  towing-path,  ifec,  for  the  damage 
done  to  them,  by  payment  to  some  of  them  of  such  a  general  sum 
or  annual  payment  in  respect  of  the  loss  and  injury  occasioned 
by  the  making  the  said  cuts,  locks,  towing-path,  and  other  works, 
and  to  others  of  such  a  sum  in  gross  by  way  of  damages  for  the  loss 
and  injury  aforesaid,  as  were  a  full  recompense. 

The  plaintiffs  and  their  predecessors  have  ever  since  the  making 

of  the  said  navigation  received  for  their  own  use  the  tolls  granted 

[  •*7i  ]      by  the  said  Acts.     (Then  followed  *a  statement  as  to  the  profits, 

which,  it  was  alleged,  had  been  much  increased  by  the  making 

of  the  towing-path  for  horses,  and  as  to  the  traffic.) 

A  rate  for  the  relief  of  the  poor  of  the  said  hamlet  was  duly  made 
&c.  in  March,  1836,  whereby  the  plaintiffs  were  rated  as  follows : 

Eobert  Bruce,  Esq.,  and  Bath  Eiver  Navigation  Company,  in 
respect  of  their  towing-path,  and  also  the  cut  or  canal 
and  the  locks  thereunto  appertaining      .         .        .        .    £13 

The  case  then  stated  a  refusal  by  plaintiffs  to  pay,  and  the 
proceedings  thereon,  to  the  issuing  of  a  distress  warrant,  under 
which  the  defendant  avowed  taking  &c. 

The  question  for  the  opinion  of  this  Court  was,  whether  the 
action  would  lie.  If  it  would,  then  a  verdict  was  to  be  entered  for 
the  plaintiffs  for  four  guineas :  if  not,  the  present  verdict  to  stand. 

Of  the  two  inquisitions  referred  to  in  the  body  of  the  case,  and 
annexed  to  it,  the  first  purported  to  be  taken  August  25th,  1725, 
before  certain  commissioners  under  the  statute  of  10  Anne,  and  a 
jury  summoned  and  impanelled  pursuant  to  that  statute.  The 
jurors,  having  viewed  the  after-mentioned  lands,  and  heard  evidence 
on  oath  for  the  undertakers  and  for  the  proprietors  &c.  of  lands  &c., 
and  persons  claiming  common,  found  that  a  water-cut  and  water- 
lock  was  needful  to  be  made  in  a  common  meadow  called  Sydenham, 
and  that  for  the  said  cut  and  lock,  and  for  banking  the  earth  &c., 
''the  said  undertakers  have  occasion  for  the  ground  there  staked, 
and  containing  in  breadth  "  &c.  **  And  the  said  jurors  "  &c.  **  do 
[  •472  ]  find  first  that  one  pole  and  three-quarters  of  a  pole,  *part  of  a  plot 
of  land  being  the  inheritance  of  Henry  Creswick,  Esq.,  and  sixteen 
poles  "  &c.  (designating  the  several  parcels  of  land  to  be  taken,  and 
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the  quantities  of  estate  vested  in  the  then  owners)  *'all  lie  within,  Bruce 
and  are  lands  so  as  aforesaid  necessary  for  the  water-lock  and  cut,  willis. 
banking  the  said  earth,  and  for  to^f  ing-paths  and  wharfs  on  the  said 
banks  :  and  the  said  jurors,  with  the  approbation  of  the  proprietors 
of  the  said  lands  and  their  agents,  as  also  of  the  said  undertakers, 
do  assess  damages  for  the  same  as  a  full  recompense  to  be  paid  by 
the  said  undertakers  for  the  same  lands,  and  for  such  other  part  of 
the  said  meadow,  adjoining  to  the  said  river  or  cut,  as  they  shall 
use  for  a  toll  house  and  wharf,  thirty  years'  purchase  at  and  after 
the  rate  of  iOs.  per  acre  according  to  statute  measure,  that  is  to  say: 
to  every  of  the  lords  or  owners  for  the  land  wherein  no  other  person 
hath  any  term,  the  full  number  of  thirty  years'  purchase;  and  to 
such  termors  as  have  estates  depending  on  one  life,  ten  years' 
purchase  out  of  the  said  thirty  years'  purchase ;  and  the  residue  to 
the  lords  of  the  fee  thereof."  Similar  apportionments  were  made  in 
the  cases  of  other  termors.  There  was  a  like  finding,  assessment, 
and  apportionment  as  to  other  lands  necessary  for  a  towing- 
path  from  the  east  end  of  the  said  cut,  &c.  Damages  were  assessed 
to  the  tithe-owner  for  the  tithe  of  hay  &c.  which  would  be  lost  by 
the  said  path  or  cut ;  also  compensation  to  the  overseers  of  the  poor 
for  rights  of  common,  and  to  the  proprietors  of  lands,  and  their 
tenants,  for  trees  to  be  cut  down,  &c.,  on  the  lands  to  be  used.  And 
the  commissioners  adjudged  accordingly. 

The  second  inquisition  purported  to  be  taken,  April  21st,  1813,  at 
a  meeting  of  the  commissioners  under  the  two  statutes,  **  for  the 
purpose  of  interposing  and  *mediating  between  the  proprietors  of  [  •473  ] 
the  said  navigation  and  certain  owners  and  occupiers  of  lands" 
adjoining  or  near  the  river  &c.,  "  and  for  settling  and  determining 
what  satisfaction  such  persons  shall  have  for  such  proportion  of 
their  lands  as  shall  be  taken  and  used  by  the  said  proprietors  for 
the  purposes  of  the  said  Acts,  or  either  of  them,  and  for  the  damage 
that  shall  be  thereby  sustained."  The  first  adjudication  stated 
that,  T.  S.  having  attended  the  meeting  on  summons,  and  it 
appearing  that  he  was  the  owner  and  occupier  of  land  in  &c.,  part 
of  which  was  then  required  by  the  proprietors  of  the  navigation  for 
making  a  horse  towing-path,  the  commissioners,  having  heard 
evidence  as  to  the  value  of  the  said  land  and  the  damage  that  would 
be  thereby  done  thereto,  did  adjudge  &c.  that  the  proprietors 
should  pay  T.  8.,  his  heirs  or  assigns,  6/.  5«.  per  annum  for  every 
acre  of  such  land,  and  so  in  proportion  for  any  lessi^uantity  which 
should  be  taken  or  made  use  of  by  the  proprietors  for  the  purpose 
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bki'ce  aforesaid  in  addition  to  the  present  foot  towing-path  of  four  feet 
Willis  wide,  for  which  satisfaction  had  already  been  made  ;  which  annual 
payment  was  to  be  considered  a  satisfaction  and  remuneration  to  all 
persons  having  any  interest  or  claim  whatsoever  in  or  to  the  said 
lands.  There  were  other  adjudications,  ordering  the  proprietors  to 
pay  certain  owners  of  freehold  lands  so  many  years*  purchase  for 
lands  discharged  of  commonable  rights,  and  annual  sums  for  other 
lands,  which  latter  payments  were  to  be  considered  a  satisfaction 
&c.,  as  above. 

Sir  J.  Campbell,  Attorney-General,  for  the  plaintiffs : 
The  plaintiffs  are  not  occupiers  of  the  cut  and  locks,  nor  of  the 
f  ♦474  ]       towing-path ;   and  if,  in  respect  of  either,  *they  are  not  rateable, 
the  rate,  being  laid  conjointly,  is  bad  :  Rex  v.  Welbank  (i).     Then, 
first,  as  to  the  cut  and  locks.     It  is  true  that  the  Company  were 
held  rateable  for  these  in  Rex  v.    Thomas  (2)  ;  but  there  it  was 
assumed  that  they  were  **  purchasers  "  of  the  soil,  and  therefore 
that  the  case  fell  w^ithin  the  authority  of  Rex  v.  IVie  Mersey  and 
Irwell  Navigation  Company  (3),   where   locks   and   cuts  were   held 
rateable  on  the  same  ground.     Rex  v.  The  Aire  and  Colder  Xai'i- 
gation  Company  (4),  decided  soon  afterwards,  illustrates  the  distinc- 
tion acted  upon  in  the  two  former  cases,  between  proprietors  of  the 
soil  and  grantees  of  an  easement.     Here,  the  soil  of  the  cut,  locks, 
and  towing-path  has  never  been  conveyed  to  the  Company ;  they 
pay  a  sum  by  way  of  compensation,  or  for  a  license,  but  the  land 
remains  in  the  original  owners.     The  first  inquisition  shows  that 
the  Company  took,  under  it,  no  greater  right  in  the  soil  of  the 
locks  and  cut  than  the  easement  which  they  already  enjoyed  in  the 
bed  of  the  river.     One  criterion  of  the  amount  of  right  is,  whether 
they  could  maintain  trespass  in  respect  of  this  land ;  and  clearly 
they  could  not.     It  is  land  which  they  have  permission  to  use  for  a 
limited  purpose.     The  cut  is  part  of  the  public  highway ;  every  one 
may  pass  through  it   on  paying  toll,  and  without  doing  so  the 
ancient  bed  of  the  river  could  not  be  used.     In  fact,  the  cut  is  not 
distinguishable,  as  to  rights  of  user,  from  the  natural  channel.    A 
work  of  this  kind  is  so  subject  to  the  incidents  of  a  public  highway 
that,  in  Rex  v.  The  Severn  and  Wye  Railway  Company  (5),  where, 
[  ♦475  ]       by  statute,  the  public   were  authorized  to  use  the  *railway  on 
paying  certain  rates   of    tonnage  for  goods  carried,   this    Court 

(1)  4  M.  &  S.  222,  (4)  33  R.  E.  344  (9  B.  &  C.  820). 

(2)  32  R.  R.  601  (9  H.  &  C.  114).       (3)  21  R.  R.  433  (2  B.  &  Aid.  646). 

(3)  32  R.  R.  591  (9  B.  &  C.  95). 
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granted  a  mandamus  calling  on  the  Company  to  reinstate  the  Bruob 
railway,  which  they  had  broken  up.  Secondly,  as  to  the  towing-  willib. 
path,  this  case  is  like  Rex  v.  JoUiffe  (i),  where  a  party  was  held 
not  rateable  for  way-leaves.  Rex  v.  Bell  (2),  may  be  cited  for  the 
defendants :  but  there  the  party  who  was  held  rateable  had  the 
exclusive  possession  of  the  soil.  Here,  not  only  does  the  land 
remain  vested  in  the  owners,  but  they,  and  all  the  Queen's 
subjects,  have,  by  statute,  the  right  of  using  it.  The  obligation  to 
repair  does  not  carry  with  it  an  exclusive  right  in  the  soil.  The 
omission  hitherto  to  rate  owners  of  the  adjoining  fields  for  the 
portion  of  land  used  as  the  towing-path  is  no  argument  for  the 
liability  of  the  plaintiffs. 

Oreaves,  contra: 

On  the  adjudication  of  the  commissioners,  all  the  land  in  ques- 
tion vested  in  the  Company  by  the  two  statutes.  An  actual 
purchase  and  conveyance,  if  ever  necessary,  could  be  so  only  where 
the  land  was  taken  by  agreement.  None  are  stated  to  have  been 
made  in  Rex  v.  Thomas  (s).  Stat.  10  Ann.  c.  8  (private)  cor- 
responds in  all  material  respects  with  stat.  7  Geo.  I.  stat.  1,  c.  15, 
upon  which  Rex  v.  The  Mersey  and  IrweU  Navigation  Company  (4) 
was  decided :  and  there  it  was  held  that  the  locks  and  cuts  were 
rateable ;  and  Lord  Tentbrden  seems  to  have  thought  that  the 
towing-paths  might  be  so.  At  least  the  Company  are  the  occupiers 
of  these  lands  for  the  purposes  of  the  Acts,  and  have,  as  was  said 
by  this  Court  in  Rex  v.  The  Chelsea  Waterworks  *Company  (5),  "  the  [  •*76  ] 
exclusive  right  in  a  portion  of  the  soil,"  "though  for  a  limited 
purpose  only;"  and,  if  so,  they  are  rateable,  as  the  waterworks 
company  was  held  to  be  in  that  case.  If  a  party  is  occupier,  it  is 
no  matter  for  what  term  or  by  what  interest.  In  turnpike  Acts  it 
is  usual  to  provide  that  the  road  shall  not  be  liable  to  rate,  other- 
wise the  purchasers  of  land  for  such  a  road  would  be  rateable.  So, 
if  the  tolls  of  a  market  were  vested  in  a  person  who  also  had  a 
property  in  the  soil,  he  would  be  liable  (6).  The  receipts  here 
furnish  some  information  as  to  the  Company's  interest. 

(LoBD  Dbnman,  Ch.  J. :  I  do  not  think  much  turns  on  them.     If 
the  Company  had  come  in  at  a  remote  period,  they  might  have 

(1)  1  E.  E.  437  (2  T.  R  90).  (6)  39  E.  E.  438  (5  B.  &  Ad.  156). 

(2)  7  T.  E.  598.  (6)  See  Rex  v.  Bell,   17  E.  B.  315 

(3)  32  E.  E.  601  (9  B.  &  C.  114).  (5  M.  &  S.  221). 

(4)  32  E.  E.  591  (9  B.  &  C.  95). 
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bbuob       been  more  material;    bat   here  we    know    the    history    of   the 
WILLI8.      proceedings.) 

Stat.  47  Geo.  III.  sess.  2,  c.  cxxix.  s.  1,  expressly  recites  that  the 
nominees  of  the  mayor,  aldermen,  and  common  council  of  Bath 
have  ''proceeded  to  purchase  lands  and  hereditaments,"  and  to 
make  the  navigation,  according  to  the  former  Act.    By  sect.  19,  on 
payment  of  the  sum  due  from  the  Company  in  respect  of  any  lands, 
whether  as  purchase-money  or  satisfaction,  and  upon  entry  into 
such  lands,  they  are  vested  in  the  Company  for  ever.    Sect.  28 
gives  liberty  to  the  owners  of  the  adjoining  lands  to  enter  upon  the 
towing-paths ;    this  would  be  needless  if  such  owners  had  parted 
with  nothing  but  an  easement  in  the  land  used  for  those  paths. 
This  argument  was  adopted  by  Tindal,  Ch.  J.,  when  delivering 
judgment  in  Alexander  v.  Bonnin  (i).     {Oreaves  then  commented 
on  other  clauses  of  stat.  47  Geo.  III.  sess.  2,  c.  cxxix.,  which,  as 
the  judgment  did  not  turn  upon  them,  are  not  here  noticed.) 
[  •477  ]     '  ♦The  inquisitions  cannot  be  construed  as  giving,  in  any  instance, 
less  than  an  estate  from  year  to  year;   and  that  is  sufficient  to 
render  the  tenants  rateable.    It  makes   no  difference  that  the 
towing-path  has,  for  the  most  part,  no  fence  dividing  it  from  the 
adjoining  lands ;    a  close  is  not  the  less  distinct  because  it  has  an 
ideal  boundary.     The  rateability  of  navigation  property,  including 
the  towing-paths,  has  often  come  in  question ;   but  in  no  instance 
has  it  been  made  a  point  that  the  path  was  or  was  not  visibly 
separated  from  land  belonging  to  other  parties  than  the  proprietors 
of  the  navigation  (2).    And  here  the  case  states  that  a  portion  of 
the  towing-path  is  fenced  off ;   this,  however  small,  would  justify 
the  rating.    The  Company  may  be  exclusive  occupiers  of  the  soil  to 
an  extent  rendering  them  liable  to  rate,  though  others  have  the  use 
of  a  footway  over  the  land,  or  a  right  to  take  the  herbage  :  Rex  v. 
The  Mayor  J  dc.  of  London  (8),  Rex  v.    The  Chelsea   Waterworks 

(1)  4  Bing.  N.  C.  799.  of  Bridgeivater,  32  E.  B.  574  (9  B.  &  C. 

(2)  On  this  point  he  referred  to  Rex  68);  Bex  v.  Lower  Mittoti,  33  E.  IL 
V.  St  Mary  Leicester,  6  M.  ft'S.  400 ;  337  (9  B.  &  C.  810) ;  Bex  v.  The  Oxford 
Bex  V.  Tlie  Birmingham  Canal  Com-  Canal  Company,  10  B.  &  C.  163 ;  Rex 
pany,  2  B.  &  Aid,  570 ;  Bex  v.  Palmer,  v.  Chaplin,  1  B.  &  Ad.  926 ;  Bex  v. 
25  E.  E.  602  (1  B.  &  0.  546);  Bex  v.  The  Chelmer  and  BUickwater  Naviga^ 
The  Oxford  Canal  Company,  28  E,  B.  turn  Company,  86  E.  E.  447  (2  B.  & 
216  (4  B.  &  0.  74) ;  Bex  v.  The  Begenfs  Ad.  14) ;  Rex  v.  Woking,  48  B.  B.  289 
Canal  Company,  6  B.  &  0.  720;  Bex  v.  (4  Ad.  &  El.  40). 

Kingswinford,  31  E.  E.  181  (7  B.  &  C.  (3)  4  T.  E.  21. 

236) ;  Rex  v.  The  TrueUes  of  the  Duhe 
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Company  (i).  At  all  events  there  is  an  occupation  of  the  land  by  b»uce 
the  culverts,  bridges,  and  other  structures,  and  by  the  materials  Willi& 
laid  down  to  form  the  towing-path  ;  and  this  renders  the  Company 
liable  on  the  principle  which  has  been  applied  in  many  cases  to 
pipes  laid  in  the  soil.  So  in  Rex  v.  Bell  (2)  parties  were  held  rate- 
able for  a  waggon-way,  being  a  substantial  structure  by  *which  [  ^iis  ] 
they  exclusively  occupied  the  ground,  though  the  Court  had  held 
differently  in  the  case  of  a  way-leave,  enjoyed  by  the  rated  party  in 
common  with  another  person :  Rex  v.  JoUiffe  (3).  The  decision  in 
Rex  V.  The  Severn  and  Wye  Railway  Company  (4),  cited  on  the 
other  side,  had  no  reference  to  the  question  of  occupation.  HoUis 
V.  Goldfinch  (6)  and  Buckeridge  v.  Ingram  (6)  were  cited  on  behalf  of 
the  Company  in  Rex  v.  Thomas  (7).  HoUis  v.  Ooldfinch  (5)  was 
decided  on  a  misdirection,  by  which  the  jury  were  left  open  to  a 
wrong  impression  on  the  matter  of  fact.  It  is  true  that,  in 
BtLckeridge  v.  Ingram  (6),  Sir  R.  P.  Abden,  M.  R.,  said,  as  to  part  of 
the  property  now  in  question,  "  This  Act "  (10  Ann.  c.  8,  private) 
'*  cannot  be  construed  to  have  taken  out  of  the  proprietors  and 
given  to  this  corporation  the  soil :  but  it  has  given  them  a  right  in 
and  over  the  soil  and  certain  real  rights  arising  in  and  out  of  the 
soil."  But  the  material  question  there,  as  to  dower,  did  not 
depend  upon  the  soil  having  passed ;  and,  if  that  ruling  applies 
only  to  the  bed  of  the  river,  it  does  not  aid  the  present  plaintiffs ; 
if  it  extends  to  the  locks  and  cut,  it  is  contrary  to  many  subsequent 
decisions  of  this  Court.  Both  the  last-mentioned  cases  were 
brought  before  the  Court  in  Rex  v.  The  Mersey  and  Irtvell  Navu 
gation  Company  (8),  where  the  rate,  as  to  cuts  and  locks,  was 
affirmed. 

Sir  J.  Campbell,  Attorney-General,  in  reply : 

It  may  be  admitted  that,  if  the  Company  here  have  any  exclusive 
^interest  in  the  land,  they  need  not,  for  the  purpose  of  rateability,  [  *479  ] 
have  the  fee.  But  here  the  inquisitions  do  not  confer  any  exclu- 
sive interest ;  they  do  not  profess  to  pass  the  estate,  but  only 
to  settle  a  remuneration  for  damage,  which  rather  implies  that 
the  land  continues  in  the  original  owners.  The  Company  take 
only  an  easement,  enjoyed  concurrently  with  the  rights  of  other 

(1)  39  B.  E.  438  (5  B.  &  Ad.  166).  (5)  25  E.  B.  357  (1  B.  &  C.  205). 

(2)  7  T.  B.  698.  (6)  2  Yes.  Jun.  651. 

(3)  1  B.  B.  437  (2  T.  B.  90).  (7)  32  B.  B.  601  (9  B.  &  C.  114). 

(4)  21  B.  B.  433  (2  B.  &  Aid.  646).  (8)  32  B.  B.  591  (9  B.  &  C.  95). 
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Brtjoe  persons.  The  case  therefore  differs  from  Rex  v.  The  Chelsea  Water- 
Willis.  works  Company  (i),  and  from  Rex  v.  The  Mayor ^  dc.  of  London  (2), 
where  the  defendants  were  held  liable  because  they  had  the  soil. 
Backeridge  v.  Ingram  (3)  is  not  much  relied  upon  by  the  plaintiffs  ; 
but  Hollis  V.  Goldfinch  (4)  is  a  strong  authority  in  their  favour,  if, 
as  they  contend,  there  is  no  real  distinction  here  between  the  new 
navigation  and  the  original  channel  of  the  river.  The  point  in 
Alexander  v.  Bonnin  (5),  referred  to  on  the  other  side,  was  quite 
clear  in  that  case,  but  arose  under  totally  different  circumstances. 

Lord  Dbnman,  Ch.  J. : 

This  case  has  been  argued  with  a  profusion  of  learning,  and  with 
reference  to  facts,  stated  in  the  case,  many  of  which  do  not  i^t  all 
lead  to  a  decision.  The  main  question  is,  whether,  under  the 
circumstances,  the  plaintiffs  were  the  exclusive  occupiers  of  land  in 
respect  of  which  they  are  rated  ?  And  I  think  it  is  clear  they  were 
such  occupiers.  Suppose  a  trespasser  took  possession  of  land,  and 
devoted  it  to  his  own  purposes,  and,  an  action  being  brought,  the 
jury,  on  a  trial,  gave  the  proprietor  damages  equivalent  to  the  full 
[  *480  ]  value  of  the  land,  after  *which  the  trespasser  still  kept  possession 
without  any  conveyance.  If  the  overseers  then  rated  him  as  the 
occupier  of  the  land,  could  he  say  ''  I  am  not  the  owner  ?  "  And,  if 
he  said  so,  might  not  the  parish-officers  reply  that  it  signified 
nothing  to  them  whether  he  was  the  owner  or  not  ?  But  that  is  a 
weaker  case  than  the  present,  for  the  statute  10  Ann.  c.  8,  enables 
the  navigation  Company  to  purchase  lands,  and  directs  that,  if  the 
parties  cannot  agree,  a  jury  may  be  summoned  to  assess  such 
damages  and  recompense  as  they  think  fit  to  the  owners  and 
occupiers  of  such  lands  as  shall  be  used  for  or  damaged  by  making 
the  river  navigable,  for  their  respective  estates  and  interests 
therein,  or  for  the  loss  or  damage  they  shall  sustain  thereby  ;  and, 
on  payment  of  the  sums  assessed  or  agreed  upon,  the  undertakers 
are  authorized  to  have,  use,  and  enjoy  the  lands  to  their  own  use 
and  benefit.  Here  an  inquisition  is  taken ;  thirty  years'  purchase 
is  awarded  for  lands ;  where  there  is  no  term  in  them  the  whole  is 
given  to  the  landlord ;  where  there  are  terms,  a  portion  to  the 
termor  and  the  residue  to  the  lord.  And,  under  this  adjudication, 
the  Company  take  the  land  entirely  to  their  own  purposes.     No 

(1)  39  B.  R.  438  (5  B.  &  Ad.  156).  (4)  25  B.  R.  357  (1  B.  &  C.  205). 

(2)  4  T.  R.  21.  (5)  4  Bing.  N.  C.  799. 

(3)  2  Vee.  Jim.  651. 
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donbt  at  all  can  exist  under  these  circumstances.    It  is  unnecessary       Bkuce 
to  go  particularly  into  stat  47  Geo.  III.  sess.  2,  c.  cxxix. ;    but  the       willis. 
words  of  that  Act  give  the  right  to  the  Company  still  more  fully. 
It  would  be  trifling  with  language  to  say  that  they  are  not,  then,  the 
exclusive  owners.     The  reservation  of  a  footway  over  the  towing- 
path   does  not  defeat  the   occupation;  if  it  could,   the  greatest 
landowner  in  the  country  would,  in  many  instances,  not  be  the 
occupier  of  his  own  lands.     The  Company  are  the  owners  of  the 
soil,  though  the  public  have  some  rights  in  it,  and  may  come 
•upon  it,   paying    for    that    liberty   where  the   statutes  require       [  ^^^^  ] 
payment. 

LiTTLBDALEy  J. : 

By  the  statute  of  Anne  the  commissioners  are  to  determine  what 
share  of  purchase-money  or  satisfaction  every  tenant  is  to  receive  ; 
and,  on  payment  of  the  sum  assessed,  the  undertakers  are  authorized 
to  have,  use,  and  enjoy  the  lands  to  and  for  their  own  proper  use 
and  benefit.  That  implies  more  than  a  mere  easement.  It  is 
objected  that  no  conveyance  of  the  lands  has  been  shown.  The 
commissioners  are  authorized  to  assess  payments,  both  by  way  of 
purchase-money  and  by  way  of  compensation  for  damages.  There 
is,  in  the  first  inquisition,  an  assessment  made  expressly  for 
particular  damages;  the  other  part  of  the  inquisition  makes  an 
assessment  of  recompense  for  the  land  which  the  Company  are  to 
take  and  enjoy  for  their  own  use ;  it  is,  in  effect,  a  settlement 
of  the  purchase-money.  The  second  inquisition  recites  stat.  47 
Geo.  III.  sess.  2,  c.  cxxix.  I  think  that  under  that  Act,  also,  a 
conveyance  is  unnecessary.  Where  the  assessment  is  made  by  a 
jury,  the  verdict  recorded  at  the  Sessions  is  a  sufficient  title ;  a 
conveyance  would  be  useless.  Here  the  compensation  is  ordered 
by  the  commissioners  to  be  made  in  some  instances  by  payments  at 
so  many  years*  purchase,  in  others  by  yearly  payments  for  ever ; 
and,  although  the  statute  does  not  in  terms  say  that  the  lands  shall 
vest  on  payment  of  a  rent,  I  think  that  the  purchase-money  might 
be  paid,  within  the  meaning  of  the  Act,  either  by  a  gross  sum  or  by 
annual  ones.  The  latter  payments  are  directed  by  the  commis- 
sioners to  be  made  as  a  satisfaction  to  all  persons  having  any 
interest  or  claim.  I  think  that  the  *Company  were  purchasers  l  *^«-'  1 
under  both  statutes,  though  not  by  voluntary  sale.  But  it  was  not 
necessary  that  they  should  have  the  legal  estate ;  for,  if  they  had 
been  let  in  under  a  defective  conveyance,  or  none,  the  land  in  their 
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Bruce       occupation  was  still  a  subject  of  rate.    If  there  were  no  decision 
Willis.      applicable,  the  case  is  clear  on  both  statutes. 

Williams,  J. : 

I  admit  that  a  case  of  this  kind  must  depend  on  its  own  particular 
circumstances ;  but  here  I  never  had  a  doubt,  as  to  the  cut  and 
locks,  that  they  were  to  be  considered  as  in  the  case  of  ordinary 
canals  ;  the  Company  had  converted  the  land  to  their  own  purposes, 
and  occupied  it ;  and  there  was  no  doubt  of  its  being  intended  by 
them  to  remain  in  the  same  situation,  and  not  revert  to  its  former 
occupiers.  They  have  it,  and  are  using  it ;  even  if  they  had  had 
it  for  nothing,  that  makes  no  difiference  as  to  the  rating ;  but,  under 
the  Acts  of  Parliament,  they  are  in  reality  purchasers.  The 
Attorney-General  addressed  himself  to  the  subject  of  the  towing- 
path  as  that  upon  which  the  rate  seemed  least  maintainable.  But 
I  think  the  Company  are  occupiers  of  the  path  ;  the  user  by  others 
is  consistent  with  their  occupation ;  and  the  reservation  to  the 
adjoining  landowners  of  a  right  to  come  upon  it  would  have  been 
superfluous  if  the  soil  had  not  passed  from  them  to  the  Company. 
Other  persons  are  excluded  from  using  it,  except  for  the  navigation. 
I  think,  therefore,  that  the  Company  were  the  rateable  occupiers  of 
all  the  land  described  in  this  rate. 

Coleridge,  J. : 

I  concur  in  the  opinions  which  have  been  given.  The  Company 
[  *483  ]  are  the  occupiers  of  all  that  ^is  mentioned  in  the  rate,  and  are 
therefore  rateable.  Much  has  been  said  on  the  question  whether 
these  parties  are  purchasers  or  not ;  and  it  is  alleged  that  there  is 
no  conveyance  :  that,  however,  is  immaterial ;  for  the  facts  amount 
to  a  statutable  conveyance.  But  the  real  question  is,  whether  or 
not  they  are  exclusive  occupiers.  Now,  granting  that  the  acts  of 
user  by  them  were  ambiguous,  they  are  at  least  evidence  of  an 
exclusive  occupation :  and,  when  we  look  from  those  acts  to  the 
statutes,  an  explanation  is  furnished.  The  Company  are  authorised 
to  take  lands  for  the  purposes  of  the  navigation ;  and  they  have 
proceeded  to  the  extent  of  taking  them. 

Judgment  for  the  defendants. 
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JAMES  V.  PHELPS.  i84o. 

Jan.  23. 
(11  Adol.  &  EUifl,  483—489 ;  S.  C.  3  P.  &  D.  231 ;  9  L.  J.  (N.  S.)  a  B.  106.)  

In  an  action  for  a  malicious  prosecution,  the  question  whether  there  be         ^        -> 
or  be  not  reasonable  or  probable  cause,  may  be  entirely  for  the  Judge,  or 
for  the  jury,  according  to  the  evidence  in  the  particular  case. 

When  the  prosecution  was  under  stat.  7  &  8  (Jeo.  IV.  c.  30  (1),  s.  6,  for 
maliciously  and  feloniously  obstructing  a  mine,  and  plaintiff  was  acquitted 
on  the  ground  that  he  committed  the  obstruction  under  a  claim  of  right  by 
his  employer,  and  by  such  employer's  direction,  and,  on  action  brought,  it 
was  proved  at  the  trial  that  there  had  been  disputes  between  the  employer 
and  defendant  on  the  subject,  before  the  obstruction,  and  that  defendant 
knew  from  plaintiff  that  the  obstruction  was  effected  in  assertion  of  his 
employer's  alleged  right :  Held,  that  the  Judge  was  not  justified  in  non- 
suiting, or  directing  a  verdict  for  defendant,  on  the  ground  that  he  had 
reasonable  or  probable  cause ;  but  that  the  question  was  for  the  jury. 

Case  for  falsely,  maliciously,  and  without  probable  cause, 
charging  plaintiff  before  justices  of  the  peace  with  the  felonies 
after  mentioned,  and  falsely,  &c.,  causing  plaintiff  to  be  imprisoned 
until  bailed  by  a  Judge's  order,  and  falsely,  &c.,  indicting  plaintiff 
at  the  Monmouthshire  Assizes,  July,  1887,  for  that  he,  with  others, 
feloniously,  unlawfully,  and  maliciously  did  obstruct  a  certain 
airway  of  and  belonging  to  a  certain  mine  of  defendant,  by  then 
and  there  feloniously,  unlawfully,  and  maliciously  building  a  certain 
wall  across  *the  said  airway,  and  destroying  a  certain  fire-place  [  *484  ] 
there  situate,  with  intent  thereby  then  and  there  to  hinder  and 
delay  the  working  of  the  said  mine,  against  the  form  of  the 
statute,  &c.  (2) ;  with  a  second  count  for  the  same  obstruction, 
omitting  the  means ;  and  a  third  count  for  feloniously,  unlawfully, 
and  maliciously  obstructing  a  certain  level  of  a  certain  mine  by 
feloniously,  unlawfully,  and  maliciously  building  a  wall  across  the 
level,  and  destroying  a  fire-place  there  situate,  with  intent  as  before : 
which  indictment  defendant  prosecuted  until  plaintiff,  at  the  said 
Assizes,  was  acquitted  and  discharged. 

Plea,  Not  guilty. 

(1)  Repealed  by  24  &  25  Vict.  c.  9a,  ing  thereof,  or  shall,  with  the  like 
&  1.  But  see  the  Malicious  Damage  intent,  unlawfully  and  maliciously 
Act,  1861  (24  &  26  Vict,  a  97),  s.  28.—  pull  down,  fill  up,  or  obstruct  any 
E.  C.  airway,  waterway,  drain,  pit,  level,  or 

(2)  Stat.  7  &  8  G^.  IV.  c.  30,  s.  6,  shaft  of  or  belonging  to  any  mine, 
enacts,  **  That  if  any  person  shall  every  such  oflfender  shall  be  guilty  of 
unlawfully  and  maliciously  cause  any  felony : ''  **  provided  always,  that  this 
water  to  be  conveyed  into  any  mine,  provision  shall  not  extend  to  any 
or  into  any  subterraneous  passage  damage  committed  under  ground  by 
communicating  therewith,  with  intent  any  owner  of  any  adjoining  mine  in 
tiiiereby  to  destroy  or  damage  such  working  the  same,  or  by  any  person 
mine,  or  to  hinder  or  delay  the  work-  duly  employed  in  such  working." 
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James  On  the  trial  before  Gorney,  B.,  at  the  Monmoathshire  Spring 

Phelps.  Assizes,  1888,  it  appeared  that  the  plaintiff,  at  the  time  of  the  act 
which  was  the  subject  of  the  prosecution,  was  in  the  employ  of  a 
person  named  Protheroe,  between  whom  and  the  defendant  there 
were  disputes  respecting  two  mines,  in  their  respective  occupations, 
lying  close  together.  Protheroe,  professedly  with  the  view  of 
asserting  his  supposed  right  against  the  defendant,  directed  the 
plaintiff  to  effect  the  obstructions  complained  of  in  the  indictment ; 
and  the  plaintiff  accordingly  made  such  obstructions,  defendant 
having  first  had  notice  that  plaintiff  was  to  do  so  by  Protheroe's 

[  *485  ]  ^direction.  For  this  the  plaintiff  was  indicted,  tried,  and  ac- 
quitted, as  stated  in  the  declaration,  under  the  direction  of  Lord 
Abingbb,  G.  B.  (1).  The  learned  Judge,  in  the  present  case,  was  of 
opinion  that  the  act  done  was  within  stat.  7  &  8  Geo.  lY.  c.  80,  s.  6, 
and  that,  therefore,  there  was  reasonable  and  probable  cause  for 
the  prosecution  ;  and  he  proposed  to  nonsuit  the  plaintiff ;  but,  on 
the  requisition  of  the  plaintiff's  counsel,  he  directed  the  jury  to  find 
a  verdict  for  the  defendant.  Li  Easter  Term,  1888,  Talfourd,  Serjt. 
obtained  a  rule  for  a  new  trial,  on  the  ground  of  misdirection. 

Ludlow,  Serjt.  and  Talbot  now  showed  cause : 

The  plaintiff  had  to  prove  want  of  probable  cause  ;  in  default  of 
his  doing  so,  it  was  incumbent  on  the  Judge  either  to  nonsuit  or  to 
direct  a  verdict  for  the  defendant.  There  were  no  facts  in  dispute  ; 
and  the  question  whether  a  given  state  of  facts  does  or  does  not 
negative  probable  cause  is  for  the  Judge:  Blackford  v.  Dod(2), 
Davis  V.  Hardy  (3).  In  McDonald  v.  Rooke  (4)  it  was  held  that  a 
Judge,  if  there  be  a  mixed  question  of  law  and  fact,  may  leave  the 
question  of  probable  cause  to  the  jury.  Here,  as  there  were  no 
facts  in  dispute,  the  only  question  is,  whether  the  direction  of 
GuRNBY,  B.  was  correct  in  law.  The  Lord  Chief  Baron  in  Regina 
V.  James  (i)  seems  to  have  assumed  that  the  malice  contemplated  by 
stat.  7  &  8  Geo.  IV.  c.  80,  s.  6,  is  malice  in  fact ;  but  the  statute 
here,  as  in  other  cases  in  the  criminal  law,  points  to  that  malice 
[  ♦486  ]  which  is  shown  by  *any  act,  knowingly  and  wilfully  done,  which 
is  in  itself  illegal.  "  Malicious  "  is  opposed  to  **  accidental " ;  Rex 
V.  Philp{6),  Rex  v.  Farrington{6),  are  instances  of  this  rule;  the 

(1)  See  the  case,  Begina  v.  Jamea,  8  (4)  42  E.  E.  609  (2  Bing.  N.  C.  217). 
C.  &  P.  131.  (5)  1  Moo.  C.  C.  E.  263.    See  the 

(2)  36  E.  E.  632  (2  B.  &  Ad.  179).  fourth  point  there. 

(3)  30  E.  E.  306  (6  B.  &  G.  225).  (6)  Eius.  ft  Ey.  0.  0.  E.  207. 
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principle  of  those  cases  being  that  a  party  must  be  understood  to       James 
contemplate  the  necessary  consequences  of  his  own  acts.  Phelps. 

(Lord  Denman,  Ch.  J. :  A  party  has  been  convicted  and  executed 
for  murder,  who,  intending  only  to  commit  arson,  burnt  a  house, 
and,  in  so  doing,  killed  a  person  in  the  house.) 

Here  the  necessary  consequence  of  the  obstruction  was  to  delay  the 
working  of  the  mine.  "When  an  act,  which  in  its  nature  is 
criminal,  has  once  been  proved,  the  law  frequently  infers  malice, 
and  requires  exculpatory  proof  from  the  party.  Thus,  in  case  of 
homicide,  after  proof  that  the  prisoner  killed  the  deceased,  the  law 
will  presume  malice,  until  the  prisoner  justify  or  extenuate  the 
act:  "  2  Stark.  Ev.  686  (2nd  ed.).  If  it  be  said  that  here  the  act 
was  not  in  itself  criminal,  the  answer  is  that  (although,  there  having 
been  notice  given,  there  was  no  risk  of  life  being  destroyed)  the 
very  act  described  in  the  statute,  and  declared  felonious,  was  done 
intentionally  and  knowingly.  Although  there  was  a  claim  of  right, 
the  plaintiff  unquestionably  knew  that  the  working  of  the  mine 
would  be  stopped,  and  intended  to  produce  that  effect.  There  must 
be  some  limit  to  the  doctrine  that  a  claim  of  right  negatives  malice. 
A  man  cannot  justify  shooting  another  in  the  exercise  or  claim  of  a 
right  to  fire  a  gun.  The  statute  here  in  question  must  be  inter- 
preted on  the  principle  applied,  in  2  East,  PI.  G.  1062,  to  the  statutes 
6  Geo.  III.  ♦c.  36  (i)  and  6  Geo.  Ill  c.  48  (2).  "  The  whole  scope  [  M87  ] 
of  those  statutes,  which  were  intended  for  the  protection  of  the 
property  itself  from  depredation,  shows  that  the  word  *  maliciously ' 
is  only  to  be  taken  in  its  most  general  signification,  as  denoting  an 
unlawful  and  bad  act,  an  act  done  malo  animo  from  an  unjust 
desire  of  gain,  or  a  careless  indifference  of  mischief.*'  In  sect.  24  (3) 
of  Stat.  7  &  8  Geo.  lY.  c.  80,  there  is  a  general  enactment  for 
punishing  malicious  injury  to  real  or  personal  property;  but  a 
proviso  is  added,  **  that  nothing  herein  contained  shall  extend  to 
any  case  where  the  party  trespassing  acted  imder  a  fair  and  reason- 
able supposition  that  he  had  a  right  to  do  the  act  complained  of  (4), 
nor  to  any  trespass,  not  being  wilful  and  malicious,  committed  in 
hunting,*'  &c.     There  is  no  such  proviso  in  sect.  6,  which  raises  a 

(1)  *'  For  encouraging  the  cultiva-  tion  of  roots,  shrubs,  and  plants." 
tioD,  and  for  the  better  preservation,  (3)  See  now  s.  52  of  the  Malicious 
of  trees,  roots,  plants,  and  shrubs."  Damage  Act,  1861  (24  &  26  Vict.  c.  97). 

(2)  •'  For  the  better  preservation  of  — E.  C. 

timber  trees,  and  of  woods  and  under-  (4)  See,  as  to  this  proviso,  Regina  v. 

woods ;  and  for  the  further  preserva-      Dodaon,  48  R.  R.  650  (9  Ad.  &  Kl.  704). 
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James       strong  inference  that  the  Legislature  did  not  intend  to  except  from 

Phelfb.      the  operation  of  sect.  6  acts  done  in  the  supposed  exercise  of  a  right. 

At  any  rate,  the  plaintiff  having  brought  himself  within  the  words 

of  the  statute,  the  defendant  cannot  be  liable  to  an  action  for  putting 

the  matter  in  a  course  for  trial. 

(Lord  Dbnman,  Ch.  J. :  Can  you  apply  that  reasoning  where  there 
are  circumstances  negativing  malice  in  the  party  prosecuted,  within 
the  knowledge  of  the  prosecutor  ?) 

Cohen  v.  Morgan  (i)  seems  to  support  such  a  proposition.  Li 
Snow  V.  Allen  (2)  it  was  held  that  an  illegal  act,  even  if  done  with 
notice  of  its  illegality  from  the  opposite  party,  does  not  render  the 
[  •488  ]  doer  liable  if  he  acted  under  *a  mistake  of  law  only.  In  Ravenga 
V.  Mackintosh  (3),  where  the  defendant  had  acted  under  legal  advice 
which  turned  out  to  be  erroneous,  there  was  evidence  that  he  had 
not  acted  bond  fide  on  that  advice,  nor  believed  that  he  had  a  cause 
of  action ;  and  that  evidence  was  left  to  the  jury.  Here  no  facts 
were  in  dispute. 

Talfourd,  Serjt.,  contra,  was  stopped  by  the  Court. 

Lord  Dbnman,  Ch.  J. : 

It  certainly  appeared  to  me  that  it  would  be  sufficient  for  us,  in 
this  case,  to  declare  our  opinion  that  the  learned  Judge,  supposing 
the  question  to  have  been  one  entirely  of  law  and  for  him  only,  had 
not  taken  a  correct  view  of  the  law.  But  the  course  which  has  been 
taken  in  argument  renders  it  necessary  for  us  to  go  further.  Malice 
is  a  question  which  must  go  to  the  jury.  The  question,  whether 
there  be  or  be  not  reasonable  or  probable  cause,  may  be  for  the 
jury  or  not,  according  to  the  particular  circumstances  of  the  case. 
Blachford  v.  Dod  (4)  was  a  case  where  the  Judge  was  justified  in 
nonsuiting  the  plaintiff,  the  facts,  as  proved,  constituting  a  reason- 
able and  probable  cause.  But  can  a  party  be  said  to  have  a 
reasonable  and  probable  cause,  even  where  there  is  b,  prima  facie  case 
of  felony,  if  he  knows  of  facts  negativing  the  maUce  ?  The  Judge 
should  not  have  prevented  the  jury  from  enquiring  into  the  question. 
As  to  Stat.  7  &  8  Geo.  IV.  c.  36,  s.  24,  I  think  it  makes  strongly 
against  the  argument  of  the  defendant's  counsel.  That  section 
gives  a  power  to  convict  summarily  for  malicious  mischief ;  and  it 

(1)  28  E.  R.  533  (6  Dowl.  &  Ry.  8).  (3)  26  E.  E.  521  (2  B.  &  C.  693). 

(2)  1  Stark.  502.  (4)  36  E.  R.  532  (2  B.  &  Ad.  179). 
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contains  *a  proviso  that,  where  there  is  a  bond  fide  acting  under  a        James 
supposed  right,  the  party  acting  shall  not  be  liable  to  conviction       phelps. 
even  for  the  trespass.    Now,  why  was  there  no  such  provision  in  the       L  *^^^  ] 
case  of  felony  ?    For  this  plain  reason,  that  the  principles  of  the 
common  law  prevent  the  act  from  being  felonious  where  there  is  no 
malice  in  the  intention.     I  am  glad  that  the  learned  Judge  who 
tried  the  cause  authorises  us  to  say  that  he  now  assents  to  our 
view. 

LiTTLEDALB  and  Williams,  JJ.  concurred. 

CoLEBinoE,  J. : 

In  Ddegal  v.  Highley  (i)  the  Court  of  Common  Pleas  held  that 

the  reasonable  and  probable  cause  must  be  that  which  exists  in  the 

mind  of  the  party  at  the  time  of  the  act  in  question.     I  think  that 

the  acquittal,  under  the  direction  of  Lord  Abingeb,  was  right.    Then 

did  the  defendant  in  this  action  know  of  the  facts  upon  which  the 

acquittal  proceeded  ?    If  he  did,  he  had  no  reasonable  or  probable 

cause  for  the  prosecution. 

Ride  absolute. 


HOLDSWORTH    v.    The    MAYOR,    ALDERMEN    and        i84o. 
BURGESSES  op  the  Borough  op  CLIFTON  DART-      •^!!i^- 
MOUTH  HARDNESS,  in   DEVONSHIRE.  C^^^] 

(11  Adol.  &  Ellia,  490—504;  8.  C.  3  P.  &  D.  308;  9  L.  J.  (N.  S.)  Q.  B.  121 ; 

4  Jur.  605.) 

In  an  action  of  debt  against  a  corporation  regulated  by  stat.  5  ft  6 
Will.  IV.  c.  76  (2),  on  a  bond  given  by  them  to  plaintiff  for  payment  of 
1,249/.,  it  appeared,  on  special  verdict,  that,  before  the  passing  of  the  Act, 
plaintiff  being  an  alderman  of  the  borough,  quo  vxirranto  informations  were 
filed  against  him  and  several  of  his  friends  and  relations,  to  try  their  right 
to  be  members  of  the  corporation,  and  they  were  ultimately  ousted ;  that 
plaintiff,  without  authority  from  the  now  defendants,  caused  the  informa- 
tions to  be  defended;  and  that,  before  the  passing  of  the  Act,  certain 
members  of  the  corporation,  then  being  the  governing  body,  and  having 
the  custody  of  the  common  seal,  and  lawful  power  to  afi^  it  to  instruments, 
did,  on  plaintiff's  application,  affix  the  seal  to  the  said  bond,  and  deliver  it 
to  him  by  way  of  reimbursement  of  the  costs  of  such  defences,  and  for  no 
other  consideration ;  that  divers  of  the  then  burgesses  of  the  corporation 
had  no  notice  of  the  bond  being  given  for  that  cause ;  and  that  the  sealing 
and  delivery  thereof  was  without  fraud,  unless  the  sealing  and  delivery 

(1)  43  B.  B.  877  (3  Bing.  N.  C.  950).      c.  50),  s.  5.    The  case  appears  to  be 

(2)  Bepealed     by    the     Municipal      still  an  authority  as  to  the  power  of  a 
Corporations  Act,  1882  (45  ft  46  Vict,      corporation  at  common  law. — ^B.  C. 
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[B.B. 


HOLDS- 
WOBTH 

r. 
The  Matob, 

&c.  OF 
Daetmouth. 


for  the  oause  aforesaid  was  a  fraud  in  law  upon  defendants,  or  the  inhabi- 
tants, or  the  members  of  the  corporation  who  did  not  concur. 

Held  that,  on  the  facts  found,  the  corporation  were  liable  on  the  bond 
before  stat.  o  &  6  Will.  IV.  c.  76. 

That  the  corporation,  as  subsisting  under  the  statute,  were  still  liable. 

And  that  the  liability  was  a  "  lawful  debt,"  chargeable  on  the  borough 
fund,  within  sect.  92. 


Debt  on  a  bond,  which  appeared  on  oyer  to  bear  date  May  22ndy 
1838,  and  to  be  conditioned  for  payment  of  1,249Z.  by  the  mayor, 
bailiffs,  and  burgesses  of  Clifton  Dartmouth  Hardness,  to  the 
plaintiff,  his  executors,  &c.  Pleas.  1.  That  the  bond  was  obtained 
by  defendants  from  plaintiff  by  fraud,  covin,  and  misrepresentation. 
Verification.  2.  That,  before  and  at  the  time  of  the  making 
of  the  said  writing,  &c.,  and  from  thence  until  the  passing  of 
stat.  6  &  6  Will.  IV.  c.  76,  defendants  were  one  body  corporate  &c., 
by  the  name  &c.,  and  that,  since  the  passing  of  the  statute,  viz.  <&c., 
they  have  been  and  still  are  one  body  corporate,  by  the  name  &c. 
And  that,  before  the  passing  &c.,  and  before  the  filing  of  the 
informations  <&c.  and  the  making  of  the  bond,  viz.  on  <&c.,  plaintiff 
was  a  member  of  the  said  corporation,  to  wit  an  alderman  thereof, 
and  claimed  to  have  and  exercise,  and  did  in  fact  have  and  exercise, 
great  influence  in  the  corporation  and  on  the  individual  members 
[  *49i  ]  thereof,  and  in  the  management  of  the  ^affairs  of  the  corporation, 
and  in  the  election  of  members  of  Parliament  for  the  borough. 
That,  before  the  passing  &c.  and  the  filing  and  the  making  of  the 
bond,  viz.  &c.,  certain  relations  and  friends  of  plaintiff,  viz.  <&c., 
and  a  servant  of  plaintiff,  viz.  &c.,  respectively  claimed  to  be  and 
acted  as  members  of  the  corporation.  That  afterwards,  and  before 
the  passing  &c.,  viz.  &c.,  divers  to  wit  fourteen  informations  in 
the  nature  of  a  qtu)  warranto  were  filed  and  exhibited  in  K.  B. 
against  plaintiff  and  the  other  persons  last  mentioned,  to  try  their 
respective  titles  to  be  members  of  the  corporation ;  and  such 
proceedings  were  thereupon  had,  that  afterwards,  viz.  in  Michaelmas 
Term,  1880,  judgment  on  the  said  informations  was  duly  had 
against  them  in  the  said  Court.  And  that,  whilst  the  said  infor- 
mations respectively  were  pending  in  the  said  Court,  plaintiff  then 
being  a  member  of  the  said  corporation,  to  wit  an  alderman  thereof, 
and  whilst  he  claimed  to  have  and  exercise,  and  continued  to  have 
and  exercise,  great  influence  &c.  (as  above),  viz.  on  21st  June,  a.d. 
1880  aforesaid,  he  the  said  plaintiff,  without  any  order,  authority, 
or  direction  of  or  from  defendants,  caused  the  said  several  infor- 
mations respectively  to  be  defended,  and  the  supposed  rights  and 
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titles  to  the  various  offices  claimed  and  exercised  by  himself  and       Holds- 

\70STH 

the  other  persons  before  named  to  be  supported,  and  in  so  doing  ^. 

incurred  and  paid  divers  costs  and  charges,  to  wit  to  the  amount  ^^^^^J^*' 
of  the  money  mentioned  in  the  condition  of  the  said  writing  &c.,  Dartmouth. 
in  and  about  the  said  defence.  And  that  afterwards,  viz.  May  16th, 
1833,  plaintiff,  to  reimburse  himself  the  said  costs  &c.,  and  for  no 
other  cause  or  consideration,  wrongfully  and  unjustly  induced  and 
prevailed  on  certain  persons,  viz.  *&c.,  then  being  members  of  the  [  ^^^2  ] 
corporation,  to  affix  and  cause  to  be  affixed  the  common  seal  of  the 
corporation  to  the  writing  in  the  declaration  mentioned,  and  they 
did  then  affix  &c.  at  the  request  and  inducement  of  plaintiff,  and 
then  delivered  the  said  writing  to  him,  for  the  cause  aforesaid, 
and  for  no  other  cause  or  consideration  whatsoever.  And  that 
the  1,2491.  in  the  condition  mentioned  was  the  sum  incurred  and 
paid  by  plaintiff  for  costs  &c.  as  aforesaid  ;  and  that  the  common 
seal  was  affixed  &c.,  and  the  bond  delivered  to  plaintiff,  for  the 
cause  aforesaid,  and  not  for  any  other  debt  or  sum  due  from 
defendants  to  plaintiff,  nor  was  there  ever  any  valuable  considera- 
tion, or  value,  or  cause,  or  matter  or  thing  whatsoever,  for  the 
sealing  or  delivery  &c.  And  that  the  sealing  and  delivery  &c.  for 
the  cause  aforesaid  was  a  fraud  upon  defendants  and  the  inhabitants 
of  the  said  borough,  and  upon  the  members  of  the  said  corporation 
who  did  not  join  or  concur  in  the  wrongful  sealing  and  delivery  of 
the  said  writing  as  aforesaid :  And  so  the  said  defendants  say  that 
the  said  writing  in  the  said  declaration  mentioned  was,  and  is, 
wholly  void  in  law.  Verification.  8.  Stating  charters  of  Edward  III. 
and  James  I.,  and  a  bye-law  made  according  to  such  charters  (and 
still  in  force),  to  prohibit  the  granting  of  leases  or  revenues  <&c. 
without  such  authority  as  was  therein  mentioned.  Averments  like 
the  former  ones  as  to  the  occasion  of  making  the  bond ;  and  that 
(plaintiff  then  being  recorder)  the  mayor  and  certain  aldermen 
of  the  borough,  then  having  the  common  seal  in  their  custody  or 
power,  caused  it  to  be  affixed  to  the  bond ;  and  that  the  persons 
who  so  caused  &c.  were  not,  nor  was  any  &c.,  authorised  by 
defendants,  or  by  any  charter,  bye-law,  or  authority  of  or  from 
•the  corporation  or  otherwise,  to  cause  &c.,  or  to  bind  the  corpora-  [  ♦iPS  ] 
tion  thereby :  and  that  the  said  persons  caused  the  said  writing 
so  sealed  to  be,  and  the  same  was,  deUvered  to  plaintiff  (he  then 
having  notice  of  the  premises)  without  any  authority  from  defendants 
or  otherwise  as  aforesaid  so  to  do  &c. :  and  that  the  bond  was 
executed  for  securing  the  costs  &c.,  and  not  otherwise ;  and  that 
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Holds-      the  seal  was  affixed  and  the  bond  delivered  for  the  cause  and  in 

«.  manner  aforesaid,  and  not  otherwise.    Verification. 

^^^o^oF^^       Eeplication.    To  plea  1.  That  the  bond  was  obtained  fairly,  and 

Daetmouth.  not  by  fraud  &c.,  in  manner  &c.     To  plea  2.  That  the  bond  was 

obtained  fairly  and  without  the  cause  and  fraud  in  the  second  plea 

alleged,  in  manner  &c.    To  plea  8.   That  the  bond  was  executed 

and  delivered  to  plaintiff  with  the  authority  of  defendants,  and 

not  for  the  cause,  and  in  manner,  and  without  authority,  as  in  the 

last  plea   alleged,  in   manner  &c.    Conclusions  to  the  country. 

Issues  thereon. 

At  the  Assizes  for  Devon,  a  special  verdict  was  found,  as  follows. 
On  the  first  issue,  that  the  bond  was  obtained  fairly  &c.,  in  manner 
&c.  On  the  second  issue,  that  defendants  were  and  are  a  body 
corporate  (as  alleged  in  the  second  plea) ;  and  that  before  the 
passing  of  the  Act,  filing  of  the  informations,  and  making  of  the 
bond,  viz.  <&c.,  plaintiff  was  a  member  of  the  corporation,  viz.  an 
alderman  thereof,  and  had  and  exercised  great  influence  in  the 
said  corporation,  and  in  the  management  of  the  affairs  and  business 
thereof,  and  in  the  election  of  members  of  Parliament  for  the  said 
borough.  And  that  afterwards  and  before  the  passing  of  the  said 
Act,  and  before  the  making  of  the  writing  &c.,  viz.  in  Trinity  Term, 
1880,  the  several  informations  in  the  second  plea  mentioned  were 
[  *494  ]  filed  against  the  persons  *named,  being  relations  and  friends  of 
plaintiff,  and  for  the  purpose  in  that  plea  mentioned ;  and  there- 
upon such  proceedings  were  had,  and  such  judgments  of  ouster 
duly  had  and  obtained  upon  the  said  informations  against  the  said 
several  parties,  as  in  the  second  plea  is  alleged :  and  that,  whilst 
the  said  informations  respectively  were  pendiag,  plaintiff,  then  being 
a  member  &c.,  to  wit  an  alderman  &c.,  to  wit  on  2lBt  June,  1880, 
without  any  order,  authority,  or  direction  of  or  from  defendants, 
caused  the  said  several  informations  respectively  to  be  defended, 
and  the  supposed  rights  and  titles  to  the  various  offices  claimed 
and  exercised  by  himself  and  the  said  several  other  persons  in  the 
second  plea  named  to  be  supported ;  and  in  so  doing  incurred  and 
paid,  before  the  making  &c.,  costs,  to  wit  to  the  amount  mentioned 
in  the  condition  &c.,  in  and  about  the  said  defence:  and  that 
plaintiff  afterwards,  on  16th  May,  1888,  and  before  the  passing  <fec., 
applied  to  the  persons  in  the  said  plea  in  that  behalf  mentioned, 
then  being  members  of  the  said  corporation  and  being  the  governing 
body  thereof,  to  pay  him  such  costs  and  charges  &c. ;  and  the  last 
mentioned  persons,  then  being  the  governing  body  of  the  said 
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corporation,  and  having  the  custody  of  and  lawful  power  to  affix       Holds- 
the  corporate  seal  to  instraments,  did  affix  the  corporation  seal  to  r. 

the  said  writing  Ac,  and  delivered  the  same  to  plaintiff  by  way  ^"^^^op^"' 
of  reimbursement  of  the  said  costs  and  charges,  and  for  no  other  Dartmouth. 
cause  or  consideration  whatsoever:  and  that  the  said  1,249Z. 
mentioned  in  the  condition  &c.  was  the  sum  incurred  and  paid  by 
plaintiff  for  costs  &c.  in  defending  &c.  as  aforesaid,  and  not  other- 
wise :  and  that  the  common  seal  of  the  said  corporation  was  affixed 
to  the  said  bond,  and  the  same  was  delivered  to  plaintiff  for  the 
cause  aforesaid,  *and  not  for  any  debt  or  sum  due  or  owing  from  [  *495  ] 
defendants  to  plaintiff,  nor  was  there  ever  any  valuable  considera- 
tion or  value  or  cause  &c.  for  the  sealing  and  delivery  of  the  said 
writing  to  plaintiff,  save  as  aforesaid :  and  that  there  were  divers 
burgesses  of  the  corporation,  at  the  time  when  the  said  writing 
was  so  sealed  as  aforesaid,  who  had  no  notice  or  knowledge  of  the 
giving  of  the  said  bond  for  the  cause  aforesaid  :  and  that  the  said 
writing  was  sealed  and  delivered  to  plaintiff,  in  manner  aforesaid, 
without  any  fraud,  unless  the  sealing  and  delivery  of  the  said 
writing  for  the  cause  aforesaid  was  a  fraud  in  law  upon  the 
defendants,  or  inhabitants  of  the  said  borough,  or  upon  the 
members  of  the  said  corporation  who  did  not  join  or  concur  in 
the  sealing  of  the  said  writing  in  manner  aforesaid.  But  whether 
or  not,  upon  the  whole  matter  so  found,  the  sealing  and  delivery 
&c.,  for  the  cause  aforesaid,  was  a  fraud  in  law  as  aforesaid,  and 
whether  the  said  writing  was  therefore,  and  is,  wholly  void  in  law, 
the  jurors  &c.  As  to  the  third  issue,  the  finding  was  that  the 
said  writing  was  executed  and  deUvered  to  plaintiff  with  the  authority 
of  defendants,  and  not  for  the  cause  and  in  manner,  and  without 
authority,  as  in  the  last  plea  is  alleged,  in  manner  &c.  And  if 
upon  the  whole  matter  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  debt  &c.,  the  jury  assessed 
the  damages  &c. 

Erie,  for  the  plaintiff : 

The  question  is,  whether  the  circumstances  pleaded  are  equivalent 
to  fraud  in  the  obligee.  The  defendants  say  that  this  is  a  bond 
given  voluntarily  and  not  for  value,  but  for  advances  which  the 
plaintiff  was  not  bound  to  make,  and  which,  therefore,  the  corpo- 
ration might  have  refused  to  replace.  *In  ordinary  cases,  want  [  ^496  ] 
of  valuable  consideration  does  not  impeach  a  bond ;  and  there  is 
no  legal  distinction  between  a  corporation  and  a  private  obligor. 
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Holds-       Particular  restraining  statutes  which  have  been  passed  confirm  the 
r,  general  rule.     The  disposing  power  which  corporations  have  over 

^""fcc^op^"*  their  property,  where  no  statute  intervenes,  is  shown  by  Lord  Coke 
Dartmouth,  in  several  instances :  Co.  Litt.  44  a,  300  b  ;  and  authorities  on  the 
same  point  are  given  in  Com.  Dig.  Franchises,  (F  11),  (F  18). 
In  Rex  V.  Watson  (i),  where  the  corporation  had  voted  a  sum  of 
money  to  the  mayor  in  consequence  of  his  having  incurred  expense 
by  certain  legal  proceedings,  and  a  rule  nisi  was  obtained  for  a 
criminal  information  against  some  of  the  members,  Ashhubst,  J. 
said,  **  If  the  only  charge  alleged  against  the  defendants  were  the 
mis-spending  of  the  corporation  money,  I  should  have  been  of 
opinion  that  the  information  ought  not  to  be  granted,  because 
this  is  not  the  Court  in  which  redress  could  be  given  in  such  a 
case,  but  application  should  be  made  to  the  Court  of  Chancery." 
And  in  The  Mayor  and  Commonalty  of  Colchester  v.  Lowtm  (2)  Lord 
Eldon,  L.  C,  referring  to  this  judgment  of  Ashhitrst,  J.,  fully 
recognised  the  authority  and  the  practice  of  corporations,  not 
holding  for  charitable  purposes,  to  alienate  their  funds,  and 
appeared  to  be  of  opinion  that,  where  such  an  alienation  had 
been  duly  carried  into  effect,  the  Court  of  Chancery  ought  not  to 
interfere. 

Such  being  the  law  independently  of  any  statute,  does  the 
Municipal  Corporations  Act,  5  &  6  Will.  IV.  c.  76,  render  this  bond 
invalid  ?  Sect.  92  directs  the  application  of  the  borough  fund  in 
future,  "subject"  expressly  "to  the  payment  of  any  lawful  debt 
[  ♦io?  ]  due  from  such  body  *corporate  to  any  person,  which  shall  have 
been  contracted  before  the  passing  of  this  Act,  and  unredeemed :  " 
and  the  validity  of  such  debts  is  impliedly  recognised  by  the  proviso 
at  the  end  of  that  section,  which  is  intended  only  to  prevent  the 
creditor  from  acquiring  any  additional  remedy  by  the  preceding 
enactment.  Sects.  94  and  97  also  show  the  intention  of  the  Legisla- 
ture to  leave  untouched  all  bond  fide  contracts  made  by  the  corpora- 
tion before  June  5th,  1835.  In  The  Attorney-General  v.  The  Mayor 
of  Nonvich  (3)  application  was  made  to  the  Court  of  Chancery  to 
restrain  members  of  that  corporation  from  ordering  payment  out 
the  borough  fund  of  costs  incurred,  under  resolutions  of  the  council, 
in  petitioning  for  an  appointment  of  charity  trustees,  and  in 
defending  quo  warranto  informations  against  the  mayor  and  an 
alderman,  which  payment,  it  was  alleged,  would  be  contrary  to 

(1)  1  R.  R.  461  (2  T.  R,  199).  (3)  44  R.  R.  143  (2  My.  &  Cr.  406). 

(2)  12  R.  R.  216  (1  V.  &  B.  226). 
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Stat.  5  &  6  Wai.  IV.  c.  76,  8.  92.     But  Lord  Cottbnham,  L.  C.       Holds- 
said :  "  Unless  I  can  come  to  the  conclusion  that  under  no  possible  v. 

circumstances  it  would  be  proper  for  the  trustees  to  pay  the  &o.  op^^' 
expenses  of  the  charity  petition  out  of  the  corporate  funds,  or  to  Daetmouth. 
make  payments  out  of  those  funds  for  any  expenses  incident  to  the 
opposition  to  quo  warranto  informations  contesting  the  corporate 
character  of  members  of  the  corporation,  nothing  stated  in  this 
information  calls  for  any  judgment  from  me  on  the  questions 
which  have  been  discussed  upon  the  construction  of  the  Act  of 
Parliament"  (1). 

The  statute,  therefore,  does  not  affect  this  bond,  if  it  was  originally 
one  to  which  the  corporation  seal  might  lawfully  be  affixed ;  and  it 
was  so,  on  principles  *of  common  law,  recognised  by  the  authorities       [  •498  ] 
first  cited ;  consequently,  the  defendants  cannot  now  allege  that  it 
was  given  without  valuable  consideration. 

Sir  W.  W.  FolleUy  contra : 

This  bond  was  given  by  way  of  reimbursement  for  costs  incurred 
in  defending  the  quo  warranto  informations,  and,  as  the  special 
verdict  states,  "  for  no  other  cause  or  consideration  whatsoever." 
The  decision  in  The  Attomey-Oeneraly.  The  Mayor  of  Norwich  (2) 
turned  entirely  on  the  state  of  the  pleadings,  which  did  not  allege 
specifically  enough  the  matter  of  complaint.  The  party  applying 
was  bound  to  show  that  there  were  no  circumstances  which  could 
justify  the  appropriation  of  the  funds ;  if  any  could  be  supposed 
consistently  with  the  statements  in  his  information,  he  failed. 
Here  it  cannot  be  suggested  that  the  body  corporate  had  any  interest 
in  defending  the  quo  icarrantos.  It  would  be  difficult  to  say  how, 
since  stat.  5  &  6  Will.  lY.  c.  76,  the  plaintiff  in  an  action  like  this 
can  obtain  satisfaction  out  of  the  borough  property.  By  sect.  92 
the  borough  fund,  there  described,  is  appropriated  to  public  pur- 
poses, subject,  among  other  things,  '*  to  the  payment  of  any  lawful 
debt  due  from  such  body  corporate  to  any  person,  which  shall  have 
been  contracted  before  the  passing  of  this  Act."  The  intention  was 
to  prevent  injury  to  persons  having  bond  fide  claims  on  the  corpora- 
tions :  this  bond  is  executed,  not  to  pay  a  debt,  for  the  verdict  finds 
that  there  was  none,  but  to  give  a  sum  of  money  to  a  particular 
member  of  the  corporation.  If  the  borough  fund  is  not  sufficient 
for  the  purposes  mentioned  in  sect.  92,  the  required  amount  must, 
^according  to  that  section,  be  levied  by  a  rate  on  the  inhi^bitants.       [  *499  ] 

(1)  44  B.  B.  151  (2  My.  &  Cr.  423).        (2)  44  E.  E.  143  (2  My.  &  C'r.  406). 
B.B. — VOL.  liU.  28 


434  1840.    Q.  B.     11  AD.  &  EL.  499—500.  [b.b. 

Holds-      But  it  is  provided  that  nothing  in  the  Act  contained  shall  "  authorise 

TTOBTH 

^.  the  levy  of  any  rate  within  any  part  of  the  borough  for  the  purpose 

^^\c^ov^^'  of  paying  any  debt  contracted  before  the  passing  of  this  Act  which 
Dartmouth,  before  the  passing  of  this  Act  could  not  lawfully  be  levied  therein 
towards  the  payment  of  the  same  ;  "  and  the  discharge  of  this  bond 
is  not  a  purpose  for  which  a  rate  could  have  been  levied  before  the 
Act.  As  to  the  estate  which  the  corporation  had  on  the  passing  of 
the  Act;  in  The  Attorney-General  v.  AspincUl  (i)  Lord  Cottbn- 
HAM,  L.  C,  said  :  '*  In  my  opinion,  the  92nd  section  did  not  require 
the  aid  of  the  others,  and  particularly  of  the  97th  section ;  but, 
taking  them  all  together,  I  cannot  doubt  that  a  clear  trust  was 
created,  by  this  Act,  for  public,  and  therefore,  in  the  legal  sense  of 
the  term,  charitable  purposes,  of  all  the  property  belonging  to  the 
corporation  at  the  time  of  the  passing  of  the  Act ;  and  that  the 
corporation  in  its  former  state,  holding,  as  it  did,  the  corporate 
property  until  the  election  of  the  new  council  and  treasurer,  were  in 
the  situation  of  trustees  for  these  purposes,  subject  to  the  restric- 
tions specifically  imposed  by  the  Act,  and  subject  to  the  general  obli- 
gations and  duties  of  persons  in  whom  such  property  is  vested  "  (2). 
And  in  Regina  v.  Tfee  Mayor,  dtc.  of  Liverpool  (3),  corporation  funds 
were  treated  as  property  held,  since  stat.  6  &  6  Will.  IV.  c.  76,  in 
trust  for  the  public.  Therefore,  if  the  plaintiff  in  an  action  like  this 
could  recover,  he  must  have  execution  against  a  trust  fund.  Sect.  68, 
[  •500  ]  by  which  certain  pensions  and  allowances  are  protected,  *shows 
that  the  Act  does  not  leave  every  voluntary  grant. untouched.  But 
the  argument  for  the  plaintiff  must  go  the  length  of  supposing  that, 
if  the  old  corporation  have  given  a  bond,  without  any  consideration, 
to  one  of  their  own  body,  such  a  contract  exists  as  sect.  92  was 
intended  to  protect.  The  whole  question  turns  on  the  meaning  of 
the  words  **  any  lawful  debt."  No  authority  is  given  to  support 
the  right  of  action  here  claimed,  except  the  doctrines  stated  in  Rex 
V.  Watson  (4)  and  The  Mayor  and  Commonalty  of  Colchester  v. 
Lowten  (5) ;  and  in  those  cases  it  was  not  questioned  that  the  cor- 
poration did  in  truth  hold  the  property  for  the  public  benefit ;  the 
impracticability  of  restraining  their  grants  arose  from  the  difficulty 
of  saying  for  whom  they  could  be  considered  trustees.  But,  what- 
ever may  have  been  their  power  at  common  law  to  alien,  it  does  not 
follow  that  debts  contracted  by  them  before  the  Act  shall  not  now 

(1)  45  B.  E.  142  (2  My.  &  Or.  613).  (4)  1  E.  E.  461  (2  T.  E.  199). 

(2)  45  E.  E.  149  (2  My.  &  Cr.  622).  (5)  12  E.  E.  216  (1  V.  &  B.  226). 

(3)  9  Ad.  &  El.  435. 
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be  qaestioned.     Here  it  is  foand  that  certain  persons,  ''being  the       Holdb- 
governing  body  of  the  said  corporation,  and  having  the  custody  of  ^, 

and  lawful  power  to  affix  the  corporate  seal  to  instruments,"  affixed  '^^^  Mayor, 
the  seal  to  the  bond  declared  upon  ;  but  that  may  be  a  fraud  upon  Dartmouth. 
the  corporation. 

(LiTTiiEDALB,  J. :  What  is  meant  by  the  "  governing  body  ?  ") 

There  is  no  body  recognised  as  such  at  common  law:  in  the 
absence  of  any  peculiar  regulation,  the  whole  body  of  corporators 
convened  for  the  transaction  of  business  acts  as  the  common  council ; 
per  BuLLER,  J.,  in  Rex  v.  Knight  (i) ;  Willcock  on  Corporations, 
p.  296,  s.  764.  Here,  it  appears  that  there  was  a  governing  body 
authorised  to  seal  instruments;  but,  assuming  that  they  might 
therefore  alien  or  contract  to  alien  the  corporation  *property  before  [  ♦50i  ] 
the  statute,  and  that  if  the  money  had  been  then  paid  the  transac- 
tion might  have  been  unimpeachable,  it  does  not  follow  that  the 
bond  can  now  be  enforced,  if  there  never  was  a  ''lawful  debt" 
within  the  statute. 

Erie,  in  reply: 
In  Smith  v.  Barrett  (2)  it  was  resolved  by  all  the  Court  that  at 
this  day  a  corporation  of  mayor  and  commonalty,  or  of  bailiffs, 
burgesses,  &c.,  may  by  their  common  seal  grant  their  lands  &c.  for 
life  or  years  or  in  fee,  and  this  shall  be  good,  and  shall  bind  all 
their  successors.  Then  the  former  corporation  of  Dartmouth  might 
bind  their  goods  (or  subject  their  lands  to  an  elegit)  by  giving  this 
security.  Want  of  consideration  cannot  be  alleged  here,  as  in  an 
action  of  assumpsit ;  and  the  plaintiff  may  have  given  up  the  power 
of  proving  consideration,  on  receipt  of  this  very  security.  A  similar 
suggestion  was  made  by  the  Lord  Chancellor  in  The  Mayor  and 
Commonalty  of  Colchester  v.  Lowten  (3).  The  general  doctrine  laid 
down  in  The  Attorney-General  v.  Aapinall  (4)  and  Regina  v.  The 
Mayor f  dtc.  of  Liverpool  (5)  is  not  disputed ;  but  the  corporation  is  a 
continuing  body  with  regard  to  the  fulfilling  of  engagements  ;  and 
the  plaintiff  is  entitled  to  his  remedy  against  the  property  of  those 
who  have  contracted  with  him.  If  any  difficulty  arises  on  the  pro- 
visions respecting  a  borough  rate,  it  is  sufficient  to  answer  that 

(l)  4  T.  R  419,  431.  (4)  46  E.  E.  142  (2  My.  &  Or.  613). 

<2)  1  Sid.  161.  (5)  9  Ad.  &  El.  435. 

(3)  12  E.  B.  216  (1  V.  &  B.  226,  243). 

28—2 
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Holds-      the  verdict  does  not  show  any  want  of  funds  independent  of  a 

WORTH  ,  1.  i. 

„.  borough  rate. 

The  Matob, 

Dartmouth.  Lord  Denman,  Ch.  J.,  after  stating  the  material  facts,  proceeded 

[502]  as  follows: 

The  first  question  is,  whether,  if  stat.  6  4  6  Will.  IV.  c.  76,  had 
not  passed,  this  bond  would  have  bound  the  corporation ;  and  on 
that  point  I  cannot  entertain  a  doubt.  Even  if  the  plaintiff  had 
been  the  only  member  whose  title  was  disputed,  it  is  possible  that 
the  defence  might  justifiably  have  been  ordered  at  the  general 
expense  ;  for  the  rights  of  the  corporation  might  have  depended  on 
the  result :  and,  if  they  had  instructed  him  to  defend  under  such 
circumstances,  the  bond  would  have  been  given  for  a  proper  con- 
sideration. I  have  no  doubt,  therefore,  that  it  was  binding  before 
the  Act.  But,  secondly,  it  is  said  that  under  stat.  6  &  6  Will.  IV. 
c.  76,  s.  92,  which  subjects  the  borough  fund  to  "  payment  of  any 
lawful  debt,"  the  consideration  must  be  more  strictly  looked  at. 
The  same  question,  however,  arises,  as  before ;  would  a  debt,  con- 
tracted under  the  circumstances  which  have  been  mentioned,  be  a 
lawful  debt  ?  If  anything  like  fraud  were  shown,  it  would  not : 
that  was  the  defence,  but  it  is  negatived  by  the  verdict.  The 
transaction  here  has  been  ingeniously  put  upon  the  footing  of  an 
agreement  to  alien  corporation  property,  the  statute  intervening 
before  the  alienation  was  complete ;  but  there  the  debt  anterior  to 
the  statute  would  be  only  the  claim  to  future  execution  of  an  agree- 
ment, which,  though  it  might  be  lawful  when  made,  could  not 
perhaps  be  lawfully  put  in  execution  after  the  statute  passed.  Here 
everything  was  done  before  the  passing  of  the  Act,  and  must  be 
taken  to  have  been  done  on  good  consideration  :  the  setting  of  the 
seal  shows  that  all  was  done  lawfully.     The  Noricich  and  Liverpool 

[  ♦503  ]  cases  (i)  *and  2'he  Attorney-General  v.  AspinaU  (2),  and  the  suggested 
diflSculty  as  to  the  levying  of  rates,  do  not  relieve  the  corporation 
from  the  payment  of  just  and  lawful  debts  ;  and  there  is  nothing  to 
show  that  this  was  not  such  a  debt. 

LiTTLBDALB,  J.  : 

First,  as  to  the  case  as  it  stood  before  the  Act.    We  are  at  liberty 
to  suppose  the  qiio  warrantos  brought  imder  such  circumstances  that 

(1)  The    AtUfmey-Qeiwral   v.    The      9  Ad.  &  El.  435. 
Mayor  of  Norwich,  2  My.  &  Or.  406 ;  (2)  45  E.  R.  142  (2  My.  &  Or.  613)* 

Regina  y.  The  Mayor,  dkc,  of  Liverpool, 


VOL.  Ln.]       1840.    Q.  B.     11  AD.  &  EL.  508—504.  487 

the  existence  and  welfare  of  the  corporation  might  depend  on  their       Holds- 

result.    If  the  corporation  had  no  funds  for  the  defence,  it  might  be  «. 

meritorious  to  give  this  bond.     Cases  may  be  supposed  in  which  the  ^^^c*^o J^^ 

litigation  regarded  only  some  partial   dispute,  not  affecting  the  Daktmouth. 

welfare  of  the  corporation  ;  but,  prima  facie,  it  must  be  taken  that 

the  bond  was  given  for  the  general  benefit.     If  there  had  been  any 

fraud  cognizable  at  law,  the  case  would  have  been  different ;  but 

that  is  negatived :  and,  if  there  had  been  abuse,  though  short  of 

such  fraud,  it  might  have  been  complained  of  in  equity ;  but  no 

such  case  is  made  out.     According,  therefore,  to  the  authorities,  it 

appears  that,  before  the  statute,  such  a  bond  might  lawfully  be 

^iven.     Then,  since  the  statute,  the  borough  fund  is  subject  to 

*'  payment  of  any  lawful  debt "  ;  and  an  obligation  by  bond  is  such 

a  debt,  within  the  letter  of  the  clause.     It  is  said  not  to  have  been 

such    a   lawful  debt  as  the  statute  contemplated;    but,  if  it  is  a 

lawful  debt  at  all,  the  clause  applies :  it  may  have  been  improvi- 

dently  incurred,  but  still  it  is  a  debt.      The  plaintiff,  therefore, 

is  entitled  to  judgment. 

WiLUAMS,  J. :  [  504  ] 

The  instrument  declared  upon,  being  in  the  shape  of  a  bond^ 
implies  consideration,  unless  there  be  something  which  prevents 
the  ordinary  rule  on  this  subject  from  taking  effect.  But  fraud 
is  negatived.  And,  as  to  the  manner  of  af&xing  the  seal,  when 
we  are  told,  on  special  verdict,  that  persons  who  are  the  govern- 
ing body  of  the  corporation,  and  have  lawful  power  to  af&x  the 
seal,  have  done  so,  we  must  suppose  the  jury  to  have  found,  on 
sufficient  proof,  that  the  bond  was  executed  with  proper  authority. 
The  bond,  then,  being  valid  in  itself,  executed  by  lawful  authority, 
and  implying  consideration,  constitutes  a  lawful  debt.  The  borough 
fund  may  be  insuf&cient  to  defray  it  without  a  rate;  but  that 
might  be  so  if  the  debt  were,  ex  conceasia,  the  most  just,  and 
founded  on  the  most  ample  consideration ;  and  it  cannot  be  intended 
by  the  statute  that  the  new  corporation  fund  should  be  inapplicable 
even  to  a  debt  of  that  nature. 

Coleridge,  J. : 

This  is  a  very  clear  case.  If  the  late  Act  did  not  intervene,  it  is 
hardly  disputed  that  the  bond  would  import  consideration,  in  the 
absence  of  fraud.  But  the  action  would  then  be  maintainable  on 
the  ground  that  a  lawful  debt  was  subsisting ;  and,  where  that  is 
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Holds.       so,  the  boroagh  fund  is  now  chargeable,  under  sect.  92  :  the  action 

«.  rests  on  the  same  ground.     The  objection,  that  a  borough  rate  may 

^**&o^oF^"'  be  necessary,  has  been  answered  by  my  brother  Williams  ;  however 

Dartmouth.  JQgt  ^i^q  (j^bt  might  be,  the  same  argument  would  apply.     And  the 

difficulty  is  one  which  we  have  nothing  to  do  with.     They  may 

have  assets  without  a  rate ;  if  not,  and  if  the  law  prevents  a  rate 

being  imposed,  that  course  will  not  be  resorted  to. 

Judgment  far  the  plaintiff. 


i8«.  WINTLE  V.  FEEEMAN,  Esquire  (1). 

(11  Add.  &  Ellis,  539-549 ;  S.  C.  1  G.  &  D.  93 ;  10  L.  J.  Q.  B.  161.) 

L  o3»  J  Plaintiff  having  issued  a  fi,  fa.,  the  sheriff  seized  goods,  the  proceeds  of 

which  were  exhausted  by  payment  of  a  year's  rent  to  the  landlord  under 
stat.  8  Ann.  c.  14,  s.  1,  the  expenses,  and  the  sum  due  upon  another  writ 
of  fi,  fa,  previously  delivered  to  the  sheriff: 

Held,  that  a  return  of  nulla  bond  to  the  plaintiff's  writ  was  proper,  and 
that  the  sheriff,  in  an  action  against  him  for  falsely  making  such  return, 
might  show  the  above  facts,  under  a  plea  that  the  original  defendant  had 
no  goods  whereof  the  sheriff  could  levy  the  damages  in  the  declaration 
mentioned. 

Cask.  The  declaration  stated  that  plaintiff,  on  17th  May,  1837, 
in  the  Court  of  King's  Bench,  recovered  a  judgment  against 
Viscount  Chetwynd  for  318Z.  3«.,  damages  and  costs,  in  assumpsit ; 
and,  on  16th  November,  1838,  sued  out  a  writ  of  Ji.  fa.  thereon, 
directed  to  the  sheriflF  of  Oxfordshire,  commanding  him  to  levy  the 
318Z.  3a.,  and  have  the  money  immediately  after  execution  to  render 
to  plaintiff,  which  writ  was  indorsed  to  levy  185{.  6^.  5d.,  and  was 
delivered  to  defendant,  being  sheriff  of  Oxfordshire,  to  be  executed  : 
by  virtue  of  which  writ  defendant  seized  and  took  in  execution 
divers  goods  and  chattels  of  Viscount  Chetwynd,  of  great  &c.,to  wit 
of  the  value  of  the  monies  so  indorsed  and  directed  to  be  levied, 
and  levied  the  same  thereout:  yet  defendant,  not  regarding  &c.y 
but  contriving  &c.,  had  not  the  said  monies  so  levied  as  aforesaid, 
or  any  part  thereof,  according  to  the  exigency  of  the  said  writ  and 
indorsement,  but  therein  wholly  failed  &c.,  nor  hath  he  paid  the 
said  sum  of  185i.  6«.  5rf.,  or  any  part  thereof,  to  plaintiff:  and 
:  •540  ]  defendant  after  *the  said  levy,  to  wit  on  10th  February,  1839, 
falsely  and  deceitfully  returned  to  the  said  Court,  upon  the  said 

(1)  Cited  by  Lindley,  M.  E.,  in      575,  68  L.  J.  Q.  B.  1003,  1007,  C.  A. 
In  re  Macktmie^  Ex  parte  The  Sheriff      — E.  C. 
of  Hertfordshire  [1899]  2  Q.  B.  566, 
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writ,  that  Viscount  Chetwynd  had  not  any  goods  or  chattels  in  his      Wintlb 
bailiwick  whereof  he  could  cause   to   be  levied  the  damages  of     frskiian. 
185Z.  6«.  5d.,  or  any  part  thereof. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That  defendant  did  not  seize  and  take  in  execution  ,the  said 
goods  and  chattels  of  Viscount  Chetwynd,  by  virtue  of  the  said  writ 
of  Ji.  fa,^  in  manner  and  form  &c.     Issue  thereon. 

8.  That  Viscount  Chetwynd  had  not  any  goods  or  chattels  in 
defendant's  bailiwick,  whereof  he  could  cause  to  be  made  the  said 
damages  in  the  declaration  mentioned,  or  any  part  thereof,  accord- 
ing to  the  exigency  of  the  said  writ :  verification.  Beplication. 
That  Viscount  Chetwynd  had  goods  and  chattels  in  defendant's 
bailiwick,  whereof  defendant  could  have  made  the  said  damages  &c. 
Issae  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Gloucester  Summer 
Assizes,  1839,  the  facts  proved  (as  ultimately  assumed  by  the  Court 
in  the  present  case)  were  as  follows.  On  16th  November,  1888,  a 
writ  of  testatum  fi.  fa.^  at  the  suit  of  Tawney  and  Gillett,  indorsed 
to  levy  77/.  9«.  upon  the  goods  of  Viscount  Chetwynd,  was  delivered 
to  the  sheriff  of  Oxfordshire  at  the  office  in  London ;  and  a  warrant 
was,  on  the  same  day,  issued  to  a  bailiff  in  Oxfordshire,  Eobert 
Pike,  and  sent  to  him  from  London  by  post.  On  26th  November, 
1838,  the  fi.  fa.  against  Viscount  Chetwynd,  at  the  suit  of  plaintiff, 
was  received  by  the  under-sheriff  at  Henley,  and  a  warrant  thereon 
was  sent  by  the  same  day's  "^post  to  Humphries,  another  bailiff,  at  [  *S4i  ] 
Banbury.  Humphries  entered  this  second  warrant,  and  under  it 
seized  various  goods  of  Viscount  Chetwynd  :  but,  on  the  same  day, 
before  the  goods  were  removed,  a  claim  was  made  by  the  landlord 
of  the  premises  for  153Z.,  being  half  a  year's  rent.  Afterwards 
Pike,  hearing  of  the  seizure,  entered  the  execution  at  the  suit  of 
Tawney  and  Gillett.  The  goods  seized  were  afterwards  sold,  and 
the  produce  of  the  execution  was  either  225{.  9s.  &d.  or  2052.  9s.  6(2., 
according  to  two  different  estimates  of  some  goods  taken  at  a 
valuation.  Of  this,  158Z.  was  paid  to  the  landlord,  and  the 
remainder  was  appropriated  to  the  expenses,  and  in  part  satisfaction 
of  the  execution  at  the  suit  of  Tawney  and  Gillett ;  and  the  return 
was  made  as  stated  in  the  declaration.  The  learned  Judge  directed 
a  verdict  to  be  taken  for  the  plaintiff  for  nominal  damages,  with 
leave  to  him  to  move  that  they  might  be  increased  to  the  amount 
of  the  value  of  the  levy,  deducting  the  landlord's  rent  and  the 
expenses,  and  with  leave  to  the  defendant  to  move  to  have  a 
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WiNTLB      verdict  entered  for  him.    Accordingly,  in  Michaelmas  Term,  1889, 
Fbbemak.     Ludlow,  Serjt.,  obtained  a  rule  nisi  for  increasing  the  damages  ; 
and  Talfourd,  Serjt.,  obtained  a  rule  nisi  for  entering  a  verdict  for 
the  defendant. 

Ludlow,  Serjt.  and  Francillon  now  showed  cause  against  the 
latter  rule,  and  supported  the  rule  for  increasing  the 
damages : 

The  payment  of  rent  cannot  be  shown  under  any  of  the  three 
issues  joined.  The  payment  of  rent  out  of  the  goods  levied  does 
not  negative  the  fact  of  the  false  return,  nor  the  fact  of  the  taking, 
nor  the  fact  that  Lord  Chetwynd  had  goods  within  the  bailiwick 
out  of  which  the  execution  might  be  levied.  The  sheriff,  instead  of 
[  •542  ]  *returning  nuUa  bona,  should  have  followed  the  form  given  in 
Impey*s  Practice  of  the  Office  of  Sheriflf  (i),  where  the  return 
states  a  levy  to  a  certain  amount,  certifies  that  a  part  is  paid  to  the 
landlord,  and  adds  that  the  sheriff  has  the  residue  ready,  and  that 
the  defendant  has  no  more  goods  whereof  the  sheriff  can  levy.  A 
special  return  was  made  in  Keightley  v.  Birch  (2). 

(Patteson,  J. :  Such  a  return  as  Impey  gives  is  applicable  where 
something  remains  after  the  rent  is  satisfied.  Here  the  levy  was 
exhausted.) 

The  rent  would  not  exhaust  the  levy,  unless  the  plaintiff's  execution 
was  postponed  to  the  other.  The  other  writ  was  issued  first :  but 
it  could  not  be  kept  hanging  over  the  creditors  unexecuted ;  and  the 
plaintiff,  by  getting  his  own  writ  first  executed,  acquired  a  right  to 
the  levy :  Kempland  v.  Macavley  (3) ;  and  so  it  is  if  there  be  merely 
a  colourable  execution  of  the  first  writ :  Bradley  v.Wyndham  (4).  It 
is  true  that  in  Dreive  v.  Lainson  (5)  the  Court  said  that  the  duty  of 
the  sheriff,  when  he  has  several  writs  of  execution,  is  to  execute 
them  according  to  their  priority.  Hutchinson  v.  Johnston  (6)  is  also, 
to  a  certain  extent,  an  authority  against  the  plaintiff.  But,  at  all 
events,  the  facts  here  should  have  been  specially  shown.  The  words 
of  stat.  8  Ann.  c.  14,  s.  1,  are,  *'  no  goods  or  chattels  whatsoever, 
lying  or  being  in  or  upon  any  messuage,  lands  or  tenements,  which 
are  or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will,  or 

(1)  P.  397,  eth  ed.  (4)  1  Wils.  44. 

(2)  14  E.  B.  834  (3  Camp.  521).  (5)  11  Ad.  &  El.  529. 

(3)  1  Peake,  95.  (6)  1  B.  B.  380  (1  T.  B.  729). 
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otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution  on  wiktlb 
any  pretence  whatsoever,  *unle8s  the  party  at  whose  suit  the  said  frkeiian. 
execution  is  sued  out,  shall  before  the  removal  of  such  goods  from  [  •54S  ] 
off  the  said  premises,  by  virtue  of  such  execution  or  extent,  pay  to 
the  landlord  of  the  said  premises,  or  his  bailiff,  all  such  sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  premises 
at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of  such 
execution ;  provided  the  said  arrears  of  rent  do  not  amount  to  more 
than  one  year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one 
year's  rent,  then  the  said  party,  at  whose  suit  such  execution  is 
sued  out,  paying  the  said  landlord,  or  his  bailiff,  one  year's  rent, 
may  proceed  to  execute  his  judgment,  as  he  might  have  done  before 
the  making  of  this  Act ;  and  the  sheriff  or  other  officer  is  hereby 
empowered  and  required  to  levy  and  pay  to  the  plaintiff  as  well  the 
money  so  paid  for  rent,  as  the  execution  money.  The  payment  to 
the  landlord  may  account  for  the  goods,  but  does  not  show  that 
there  were  none,  so  as  to  support  the  return  of  nulla  bona ;  there- 
fore, the  plea  of  Not  guilty  fails.  Then,  as  to  the  second  plea,  the 
defendant  clearly  made  the  seizure.  The  statute  does  not  forbid 
seizing  where  rent  is  due,  but  only  requires  that,  after  seizure,  a 
year's  rent  be  paid  to  the  landlord  before  removal.  The  answer  as 
to  the  rent  should  be  given  by  way  of  confession  and  avoidance : 
unless  there  was  a  seizure,  the  fact  of  the  rent  being  due  was 
immaterial,  and  the  case  pointed  to  by  the  statute  could  not  have 
arisen.  In  Dreive  v.  Lainson  (i)  the  sheriff  pleaded  a  sale  under  a 
prior  execution  specially ;  and  the  Court  held  this  an  argumentative 
traverse  of  the  averment  in  the  declaration,  that  the  sheriff  levied 
*under  the  plaintiff's  writ.  But  here  the  plaintiff  ought  to  have  [  *<>44  ] 
an  opportunity  of  denying  that  the  rent  was  due ;  and,  indeed,  he 
should  be  entitled,  if  he  pleased,  to  raise  a  special  issue  upon  the 
question,  whether  the  first  writ  was  fraudulent  or  not. 

H.  S.  Keating,  contra  : 

The  first  writ  clearly  had  priority  :  for  there  was  no  evidence  of 
fraud  or  laches.  Dreue  v.  Lainson  (i),  Jones  v.  Atherton  (2),  and 
the  judgment  of  Pattbson,  J.  in  Giles  v.  Grover  (3),  are  conclusive 
as  to  this.  Then  the  facts  may  be  given  in  evidence  under  the 
traverse  of  the  seizure.  In  Wright  v.  Lainson  (4)  the  Court  refused 
to  allow,  in  answer  to  an  action  for  a  false  return  of  ntUla  bona,  two 

(1)  11  Ad.  &  El.  529.  (3)  9  Bing.  128,  137. 

(2)  17  B.  K.  442  (7  Taunt.  66).  (4)  3  M.  &  W.  44. 
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WiNTLE  pleas,  one  traversing  the  seizure  under  plaintiff's  writ,  the  other 
Frekman.  stating  an  act  of  bankruptcy  before  the  seizure  under  plaintiff's 
writ,  and  a  fiat  after  it ;  though  in  the  same  case  (i)  it  had  been 
previously  decided  that  the  sheriff  could  not  show  the  bankruptcy 
under  Not  guilty.  A  payment  of  rent  by  the  sheriff  who  seizes,  to 
the  landlord,  is  a  stronger  case  than  a  previous  bankruptcy,  where, 
no  fiat  having  issued,  the  right  of  the  assignees  is  only  inchoate  at 
the  time  of  the  seizure :  at  least  the  right  of  the  landlord  may  be 
considered  inchoate  at  the  time  of  the  seizure,  and  complete  at  the 
time  of  notice.  The  facts  may  also  be  shown  under  the  plea 
denying  that  Lord  Chetwynd  had  goods  of  which  the  sheriff  could 
levy.  The  declaration  avers  the  delivery  of  the  writ  to  the  sheriff, 
[  ♦645  ]  the  levy,  and  the  falsehood  of  the  return  of  nulla  bona.  *The 
defendant  admits  the  delivery,  but  denies  the  levy  and  the  falsehood 
of  the  return.  The  seizure  by  the  sheriff  enures  to  the  satisfaction 
of  writs  according  to  their  priority:  a  fortiori,  it  enures  to  the 
benefit  of  the  landlord,  who  takes  precedence  of  the  execution 
creditor.  In  Colyer  v.  Speer  (2)  it  was  held  that  the  sheriff  is  liable 
to  the  landlord  if  he  remove  any  of  the  goods  seized,  after  notice  of 
rent  being  due,  without  payment.  The  statute  is  not  clearly 
worded:  it  provides  that  no  goods  shall  be  liable  to  be  taken  in 
execution,  unless  the  party  at  whose  suit  the  execution  is  sued  out 
shall,  before  the  removal,  pay  the  rent  to  the  landlord.  This  seems 
to  create  a  claim  for  rent  in  the  nature  of  a  lien  :  and  the  sheriff  is 
liable  to  the  landlord,  not  for  non-payment  of  the  rent,  but  for 
removing  before  payment.  Lane  v.  Crockett  (3)  shows  that  the 
sheriff  is  liable  to  the  landlord  for  removing  the  goods,  even  though 
he  does  not  sell,  and  restores  them  unsold.  The  levy  consists  in 
the  sale.  The  sheriff,  therefore,  as  he  could  not  sell,  could  not 
levy.  Nulla  bona  is  clearly  the  proper  return  where  a  prior  writ 
exhausts  all  the  goods  seized  ;  and  the  same  principle  must  apply 
where  they  are  exhausted  by  the  combined  effect  of  rent  and  a  prior 
writ.  When  the  execution  is  against  a  beneficed  clerk,  there  is  a 
good  reason  for  a  special  return,  because  it  gives  the  execution 
creditor  the  information  that  he  may  sequestrate :  and  the  rule 
may  perhaps  be  so  wherever  the  execution  creditor  can  act  on  the 
facts  disclosed ;  but  here  what  benefit  could  he  gain  from  a  know- 
ledge of  the  special  facts?    And,  further,  how  could  there  be  a 

(1)   Wright  V.  Laiiison,  2  M.  &  W.  (2)  2  Brod.  &  B.  67. 

739.     See  Ltwh  v.  Ahock,  3  M.  &  W.  (3)  7  Price,  566. 

188. 
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confession  here  of  the  levy  and  the  falsehood  *of  the  return  ?    At  Wintle 

all  events,  the  plaintiff  can  have  sustained  no  damage  ;  and,  there-  frekman. 
fore,  upon  any  view  of  the  pleadings,  he  cannot  have  judgment :       [  *546  ] 
Williams  v.  Mostyn  (l). 

(Lord  Denman,  Gh.  J. :  We  have  acted  on  the  principle  of  that 
case  (2).) 

Li  the  original  action  here,  Wintle  v.  Lord  Chetwynd  (3),  Pattbson,  J. 
held  that  a  sheriff  could  not  return  that  he  had  seized  goods  under 
two  writs.  The  present  return  was  substituted  in  consequence  of 
that  decision. 

(Pattesom,  J. :  I  did  not  mean  to  say  that  he  might  not  return 
that  some  goods  were  seized  under  one  writ  and  some  under 
another.) 

LoBD  Denman,  Ch.  J. : 

It  appears  to  me  that  the  rule  for  increasing  the  damages  must 
be  discharged,  and  the  rule  for  entering  a  verdict  for  the  defendant 
be  made  absolute.  The  return  is  said  to  be  false,  because  the 
sheriff  has  seized  goods  out  of  which  he  might  have  levied  the  sum 
indorsed  on  the  plaintiff's  writ.  Now  the  intention  of  the  statute 
of  Anne  clearly  was  to  give  the  landlord  an  expeditious  remedy  for 
his  year's  rent.  That  rent,  in  the  present  case,  absorbed  the  value 
of  the  goods  seized  :  so  that  the  sheriff  held  no  goods  out  of  which 
the  damages  could  be  levied.  He  has,  therefore,  done  nothing 
wrong.  The  only  question  is,  then,  whether  the  execution  creditor 
could  be  prejudiced  by  this  way  of  stating  the  case.  I  cannot  see 
that  he  is.  No  distinction  can  be  pointed  out  between  the  ex- 
haustion of  the  proceeds  by  payment  under  a  prior  writ,  *and  [  *'>47  ] 
the  exhaustion  of  them  by  payment  of  the  landlord's  rent.  There- 
fore the  return  of  nulla  bona  is  correct.  Whether  it  was  necessary 
to  plead  the  matter  specially,  or  whether  the  plea  of  Not  guilty 
would  have  sufficed,  we  need  not  discuss,  but  will  bow  to  the 
decision  of  the  Court  of  Exchequer  (4).  I  consider  that  the  facts 
prove  the  third  issue  for  the  defendant. 

(1)  4  M.  &  W.  145.  1033. 

(2)  Referring  probably  to  Bandell  v.  (3)  7  Dowl.  P.  C.  554. 

Whpble,  10  A.  &  E.  719.     See  Brawn  (4)   Wright  v.  Lainson,  2  M.  &  W. 

V.  Jarvis,  1  M.  &  W.  704 ;  Tyr.  &  O.      739. 


444  1841.    Q.  B.     11  AD.  &  EL.  547—548.  [r,r. 


WiNTLB      Pattbson,  J.: 

Fbeeman.         The  rule  for  increasing  the  damages  must  be  discharged ;  for  it 
assumes  that  the  first  writ  had  not  priority.     Now  it  is  clear  that, 
although  the  goods  were  seized  under  the  second  writ,  yet,  unless 
they  were  sold  under  it,  the  plaintiff  cannot  insist  upon  having  the 
fruits  of  the  execution.    As  to  the  second  rule,  I  cannot  see  how  the 
defendant  could  have  pleaded  his  defence  specially,  for  by  so  doing 
he  must  have  admitted  that  the  return  of  nuUa  bona  was  false; 
whereas  the  question  which  is  to  be  raised  is,  whether  nulla  bona 
be  a  good  return  :  if  it  is,  the  traverse  in  the  third  plea  was  proper. 
I  think  it  is  a  good  return.      The  sheriff,  in  making  his  return,  is 
not  bound  by  the  rules  of  special  pleading :  but,  if  that  were  other- 
wise, what  are  the  special  facts  here  ?    That  the  sheriff  seized  the 
goods,  and  paid  the  landlord's  rent,  and  what  was  due  upon  the 
prior  writ.     And  what  is  the  effect  of  this  ?    That  no  goods  were 
applicable  to  the  plaintiff's  writ,  and  therefore  there  were  nulla  bona. 
As  to  stat.  8  Ann.  c.  14,  s.  1,  it  is  certainly  remarkable  that  an 
action  has  been  held  to  lie  against  the  sheriff  for  removing  without 
paying  the  landlord.      At  first  it  is  said  that  he  is  to  take  nothing 
unless  the  execution  creditor  shall  pay  the  landlord's  rent  before 
[  *548  ]       the  goods  are  removed.     The  *difficulty  arising  upon  this  provision 
might,  I  think,  be  got  over.      But  then  it  is  enacted  that  the  goods 
shall  not  be  taken  unless  the  execution  creditor,  before  the  removal, 
pay  to  the  landlord,  not  the  value  of  the  goods  taken,  but  a  year's 
rent,  if  no  more  be  due ;  and,  if  the  arrears  exceed  a  year's  rent, 
then  the  execution  creditor  may  pay  the  year's  rent  and  execute  his 
judgment,  and  the  sheriff  is  to  levy  and  pay  to  him  both  the  money 
paid  for  rent,  and  the  execution  money.     I  suppose  the  present 
practice  originated  in  this,  that  the  method  prescribed  by  the 
statute  was  found  to  be  circuitous :  the  sheriff  took  enough   to 
satisfy  the  landlord  and  the  execution  creditor,  and  himself  made 
the  payment  to  each  of  them :  and  this  course  finally  prevailed. 
Now,  suppose  the  sheriff  to  seize,  and  the  arrear  of  rent  to  exceed 
the  value  of  what  is  seized,  what  is  he  to  do  ?     He  must  pay  all 
over  to  the  landlord.     Then  what  return  must  he  make?    He  must 
say  that  he  has  no  goods.      The  reason  that  such  returns  are  not 
common  is  that  usually  more  is  got  than  will  satisfy  the  year's 
rent,  so  that  a  special  return  must  be  made  as  to  the  residue. 
In   the  present  case,  had  there  been  only  the  rent,  there  would 
have  been  such  a  residue:  but  there  is  also  the  previous  writ: 
and  the  two  together  exhaust  the  proceeds.    As  to   WiniU  v. 
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Chetivynd  (i),  what  I  am  reported  to  have  said  there  is  not  correct.  Wintle 
The  return,  indeed,  was  bad ;  for  the  sheriff  cannot  show  generally  freeman. 
that  he  seized  under  two  writs  ;  he  ought  to  show  the  amount  due 
on  the  earlier  writ,  and  the  value  of  the  goods  seized.  But,  if  the 
report  be  correct  (as  I  dare  say  it  is),  I  was  quite  wrong  in  saying 
that  it  was  impossible  to  seize  under  both  writs.  There  may  be 
many  writs  in  the  sheriff's  hands  at  the  time  of  the  seizure; 
and  he  seizes  under  all. 

WlIiLIAMS,  J. :  [  549  ] 

I  had  some  doubt  whether  the  return  was  applicable  to  the  facts  ; 
bat,  for  the  reasons  which  have  been  given,  I  am  satisfied  that  it  is 
so.  The  special  return  suggested  would  be  merely  an  argumenta- 
tive return  of  nulla  bona.  It  would  state  that  the  sheriff  had  seized, 
and  that  he  had  had  notice  from  the  landlord,  and  had  paid  him 
the  year's  rent,  which,  with  the  sum  due  on  the  prior  writ,  absorbed 
all  the  proceeds  of  the  execution.  What  would  that  be  but  saying, 
at  large,  that  the  defendant  had  no  goods  whereof  the  sheriff  could 
levy  the  sum  due  on  the  plaintiff's  writ  ? 

WlOHTMAN,  J.  : 

I  am  of  the  same  opinion,  for  the  reasons  that  have  been  given. 

Rule  for  entering  verdict  for  the  defendant  absolute. 
Rule  for  increanng  the  damages  discharged. 


JOHNSTON  AND  Another  v.  USBORNE  (2).  i84i 

^  ^                          Jan.  23. 
(11  Adol.  &  Elli8»  549—558;  S.  C.  3  P.  &  D,  236.)  

Defeudant,  a  com  merchant  in  Ireland,  sent  written  instructions  to  [  6*9  ] 
plaintiff,  a  com  factor  and  del  credere  agent  of  defendant  in  London,  to  sell 
oats  of  a  certain  quality  at  a  certain  price  on  his  (defendant's)  account. 
Plaintiff  sold  them,  as  described  by  defendant,  in  his  own  name.  The  oats 
proved  to  be  of  inferior  quality ;  and  plaintiff  was  obliged  to  pay  to  the 
buyer  the  difference  in  value.  In  an  action  to  recover  the  difference,  it 
was  objected  by  defendant  that  plaintiff  had  no  right  to  sell  in  his  own 
name  and  thereby  to  incur  liabiUty :  Held,  that  evidence  was  admissible 
for  the  plaintiff  to  show  that,  by  the  custom  of  the  London  com  trade,  a 
factor  was  warranted  by  such  instructions  in  selling  in  his  own  name. 

Assumpsit.      The  first  count   stated   that  plaintiffs   were    re- 
tained by  defendant  to  sell  on  his  account,  for  certain  commission 

(1)  7  Dowl.  P.  C.  554.  see  Kemble  v.  Atkim,  17  E.  E.  658 

(2)  See  the  Sale  of  Goods  Act,  1893      (Holt,  N.  P.  427;    7  Taunt.  260).— 
(56  &  57  Vict.  c.  71),  s.  61  (2).    And      E.  0. 
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Johnston  in  that  behalf,  1,000  to  1,200  barrels  of  prime  well  prepared 
UsBORNB.  Limerick  oats,  of  89  lbs.  and  upwards  per  imperial  bushel, 
at  98.  6d.  per  barrel  of  196  lbs.,  free  on  board,  to  be  shipped  by 
defendant  immediately,  freight  to  be  obtained  as  low  as  possible, 
[  *660  ]  ♦but  guarantieed  by  defendant  not  to  exceed  2Z.  10«.  per  quarter, 
primage  to  be  paid  for  at  sixty  days  from  date  of  bill  of  lading : 
That,  in  consideration  of  the  premises,  and  that  plaintiffs,  at 
defendant's  request,  had  promised  him  to  guarantee  to  him  pay- 
ment for  the  said  oats  so  to  be  sold  at  the  price  and  on  the  terms 
aforesaid,  defendant  promised  plaintiffs  to  ship  on  their  account 
1,000  to  1,200  barrels  of  oats,  which,  at  the  time  of  shipment, 
should  be  prime,  well  prepared  Limerick  oats,  each  imperial  bushel 
of  the  weight  of  39  lbs.  and  upwards,  and  each  barrel  of  the  weight 
of  196  lbs. :  That  plaintiffs,  after  the  promise  and  before  delivery, 
agreed  to  sell  one  Alexander  the  same  quantity  of  oats  of  the  same 
quality,  description,  weight,  and  price,  and  on  the  same  terms,  as 
the  oats  so  agreed  to  be  shipped  by  defendant;  that  defendant 
afterwards  shipped  1,188  barrels  of  oats  on  account  of  plaintiffs  as 
and  for  prime,  well-prepared  Limerick  oats  of  the  weight  in  that 
behalf  mentioned  as  aforesaid ;  and  plaintiffs  then  accepted  and 
paid  defendant  for  the  same  at  the  price  and  on  the  terms  above 
mentioned,  and  afterwards  delivered  them  to  Alexander  in  per- 
formance of  their  agreement  with  him.  Breach,  that  the  oats  so 
shipped  by  defendant  were  not  at  the  time  of  shipment  prime, 
well-prepared  Limerick  oats,  &;c.,  but  of  inferior  quality  and  weight; 
that  Alexander,  to  whom  plaintiffs  had  sold  them,  refused  to  pay 
the  price  agreed  upon,  but  paid  a  less  sum  by  200Z.,  whereby 
plaintiffs  lost  the  difference. 

Pleas.  1.  Non  ossumpsiL  2.  Denial  of  the  employment  of 
plaintiffs  by  defendant.  3.  Denial  that  plaintiffs  guaranteed  to 
defendant  payment  for  the  oats.  4.  Denial  that  defendant 
shipped  the  oats  on  account  of  the  plaintiffs.  5.  Denial  of 
the  breach. 
[  551  ]  On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 

after  Michaelmas  Term,  1887,  it  appeared  that  the  plaintiffs  were 
brokers  in  London,  who  had  received  from  the  broker  and  corre- 
spondent of  the  defendant,  a  corn-merchant  at  Limerick,  the 
following  letter  of  instructions. 

"  You  may  sell  for  account  of  my  brother,  Mr.  T.  M.  Usborne,  of 
Limerick,  1,000  barrels  of  prime,  well-prepared  Limerick  oats  of 
89  to  40  lbs.,  at  ds.  6d,  per  barrel  of  196  lbs.,  free  on  board,  less 
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yoar  commission  of  2^  per  cent.,  and  sixty  days'  interest,  and  to  be  Johnston 
shipped  with  all  possible  dispatch  at  the  lowest  current  freight  of  Usbornb. 
the  day.    Freight  not  to  exceed  2«.  lOd.  and  primage.    Yours,"  &c. 

The  plaintiffs  thereupon  contracted  to  sell  the  oats  as  above 
described  to  one  Alexander.  The  contract  of  sale  to  him  was  in 
the  following  terms :  **  Sold  for  account  of  T.  M.  Usbome,  Esq.,  by 
order  of  Messrs.  Usborne*'  (the  brother  of  defendant),  "1,000  to 
1,200  barrels  of  prime,  well-prepared  Limerick  oats,"  &c.,  describing 
them  as  in  the  instructions  of  the  defendant.  The  name  of 
Alexander  did  not  appear  in  this  contract,  which  was  enclosed 
in  a  letter  from  the  plaintiffs  to  the  defendant,  beginning  thus : 
"  Messrs.  T.  Usbome  and  Sons  have  this  day  ordered  us  to  sell  for 
your  account  about  1,000  barrels  of  prime  Limerick  oats,  which 
we  have  now  the  pleasure  to  advise  having  effected  as  per  annexed 
contract,  which  we  trust  will  meet  your  approval,"  &c.  The  invoice 
sent  to  the  plaintiffs  was  headed  "Invoice  of  oats  shipped  per 
Hinds  and  Ardwell  for  account  of  Messrs.  Johnston  &  Co.,"  and 
was  inclosed  in  a  letter  by  the  defendant  in  these  terms:  "Annexed 
I  hand  you  invoice  of  goods  as  per  your  contract."  *"  This  will  [  *652  ] 
authorise  my  factors  Messrs.  T.  Usbome  and  Son  to  draw  upon  you 
for  amount  of  invoice  for  my  account." 

Upon  the  arrival  of  the  oats,  Alexander  complained  that  they  did 
not  correspond  with  the  description  in  the  contract.  Notice  of  this 
complaint  was  forwarded  by  the  plaintiffs  to  the  defendant,  who 
was  requested  by  the  former  to  appoint  some  one  to  act  for  him  in 
the  business.  The  defendant  refused  to  do  so,  and  denied  the 
inferiority  of  the  oats ;  whereupon  two  referees  were  named  by  the 
plaintiffs  and  Alexander  to  examine  the  oats,  who  reported  that 
they  were  not  agreeable  to  the  contract.  The  difference  of  value, 
amounting  to  501. ,  was  then  paid  by  the  plaintiffs  to  Alexander. 

In  the  course  of  the  trial,  it  was  proved,  on  the  part  of  the 
plaintiffs,  that  they  were  del  credere  agents;  that  the  usual  practice 
was  for  the  purchaser  to  pay  the  broker,  who  paid  over  to  the 
shipper;  and  evidence  was  tendered  of  a  custom  in  the  London 
com  market,  for  brokers,  selling  on  behalf  of  principals  residing 
out  of  England,  to  become  parties  to  the  contracts  of  sale  in  their 
own  names,  and  make  themselves  liable  to  the  vendees  as  prin- 
cipals. It  was  contended  that,  such  being  the  known  usage  of  the 
trade,  the  defendant  was  bound  to  supply  the  plaintiffs  with  an 
article  which  they  might  safely  sell  on  their  own  responsibility 
upon   the  same  terms.     The  Loan  Chief  Justice  rejected  the 
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Johnston  evidence  as  tending  to  contradict  the  express  terms  of  the  authority, 
UsBOBNE.  &nd  nonsuited  the  plaintiffs  on  the  ground  that  they  had  made 
themselves  principals  without  the  authority  of  the  defendant,  that 
they  had  incurred  their  loss  by  such  unauthorised  dealing  with  the 
goods,  and  that  there  was  nothing  whence  to  imply  a  contract  or 
[  *553  ]  guarantee,  *as  between  them  and  the  defendant,  of  the  nature 
stated  in  the  declaration. 

Crowder,  in  the  following  Term,  obtained  a  rule  nm  for  a  new 
trial  upon  the  rejection  of  the  evidence  so  tendered.  In  Trinity 
Term  last  (i), 

Sir  John  Campbell,  Attorney-General,  and  Ogle  showed  cause : 

The  evidence  of  custom  was  inadmissible.  The  written  docu- 
ments show  that  the  defendant  was  the  seller,  and  the  plaintiffs 
only  his  agents  for  sale ;  whereas  the  evidence  tendered  would  have 
converted  the  plaintiffs  into  purchasers  from  the  defendant.  The 
plaintiffs  may  have  unnecessarily  made  themselves  personally  liable 
to  Alexander ;  but  it  does  not  follow  that  the  defendant  is  liable 
over  to  them.  They  might  have  sold,  as  they  ought  to  have  sold, 
in  the  name  of  the  defendant,  who  would  then  have  become  liable 
to  Alexander  for  the  alleged  breach  of  contract ;  but  they  cannot, 
by  their  own  unauthorised  acts,  raise  an  implied  warranty  between 
themselves  and  the  defendant.  If  the  plaintiffs  were  the  buyers, 
then  they  would  have  been  the  losers  in  the  event  of  a  loss  on  the 
passage  out  to  England ;  but  it  is  clear  that  they  would  have 
successfully  resisted  an  attempt  to  fix  them  with  such  a  loss  by 
showing  themselves  to  be  mere  agents.  It  may  be  said  that  the 
invoice  treats  the  shipment  as  made  *'  for  account  of  Johnston  & 
Co. ; "  but  this  form  was  necessarily  adopted,  because  the  defen- 
dant was  ignorant  of  the  name  of  his  vendee ;  so  that  no  inference 
can  be  drawn  from  it.  Meres  v.  Ansell  (2)  and  a  series  of  other 
[  *554  ]  ^cases  have  settled  the  rule,  that  parol  evidence  cannot  be  admitted 
to  contradict  the  contract,  though  it  may  explain  it  or  give  it  a 
technical  meaning  different  from  the  ordinary  one.  Young  v.  Cole  (3) 
was  referred  to  as  favourable  to  the  admission  of  the  evidence.  But 
there  the  proof  of  the  personal  liability  of  brokers  on  contracts  for 
the  sale  of  foreign  stock  was  not  repugnant  to  any  other  written 
evidence.     Magee  v.  Atkinson  (4)  is  in  point.     There  a  broker,  who 

(1)  June  8th,  1839.     Before  Lord  (2)  3  Wils.  275. 

Denman,  Ch.  J.,  Littledale,  Patteson,  (3)  43  R.  B.  783  (3  Bing.  N.  C.  724). 

and  Williams,  JJ.  (4)  46  E.  E.  63o  (2  M.  &  W.  440). 
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sold  as  principal,  was  not  permitted  to  show  a  custom  for  brokers  Johnston 
to  sell  in  their  own  names,  and  thereby  to  defeat  his  personal  usbo'bnb. 
liability  to  the  vendee.  Even  if  the  evidence  of  custom  had  been 
admitted,  it  would  have  been  irrelevant ;  for  a  custom  to  sell  in  the 
broker's  own  name  will  not  tend  to  prove  an  implied  guarantee  of 
quality  as  between  the  principal  and  broker.  Besides,  a  custom  of 
the  London  market  cannot  affect  a  sale  of  oats  by  a  Limerick 
merchant.  If  any  action  lies  at  all,  it  should  be  for  money  paid,  as 
in  Young  v.  Cole  (i),  upon  an  implied  contract  to  indemnify. 

CroicdeVy  contra  : 

There  is  no  contradiction  between  the  written  authority  and  the 
custom;  for  the , plaintiffs  admit  that  they  could  only  sell  on  account 
of  the  defendant,  but  contend  that  they  could  sell,  and,  in  the 
ordinary  course  of  such  dealing,  ought  to  sell,  in  their  own  names. 
They  are  middle  men  between  the  consignor  and  the  vendee,  and 
are  alone  looked  to  by  both.  The  Irish  merchant,  who  avails 
himself  of  an  English  factor  in  the  London  market,  must  be  sup- 
posed to  know,  and  to  acquiesce  in,  the  invariable  usage  in  that 
market,  and  must  therefore  impliedly  guarantee  to  his  factor  the 
quality  of  the  goods  which  the  factor  will  have  to  sell  on  *his  [  *ooB  ] 
own  personal  responsibility  and  on  the  faith  of  the  representation 
made  to  him. 

(Pattbson,  J. :  The  declaration  does  not  state  a  contract  of 
indemnity,  but  a  contract  that  the  oats  shall  be  of  a  certain  quality. 
If  that  statement  be  true,  the  action  would  have  lain,  for  nominal 
damages  at  least,  although  Alexander  had  accepted  without  objec- 
tion, and  paid  for,  inferior  oats.) 

The  contract  alleged  is  not  a  sale  to  the  plaintiffs,  but  a  promise 
to  send  them  goods  of  a  certain  quality  to  be  sold  by  them  for  the 
defendant.  This  is  a  promise  created  by  the  dealing  between  the 
parties,  coupled  with  the  alleged  custom  to  sell  in  the  factor's 
name. 

(LiTTLEDALE,  J. :  If  the  plaintiffs  are  factors,  they  do  not  want 
a  custom  to  sell  in  their  names. 

Pattbson,  J. :  Suppose  my  agent  sells  my  horse  with  a  warranty 
in  his  own  name,  and  is  sued  for  a  breach  of  it ;  can  he  afterwards 
sue  me  as  on  a  warranty  by  me  to  him  ? ) 

(1)  43  B.  E.  783  (3  Bing.  N.  C.  724). 
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Johnston  If  the  agent  was  authorised  to  wan-ant,  and  also  to  sell  in  his  own 
ubbornb.  name,  he  will  be  entitled  to  recover  over  the  damages  occasioned  by 
the  misrepresentation.  Parol  evidence  of  custom  to  control  the 
language  of  certain  contracts  has  been  allowed  in  cases  stronger 
than  this.  In  Dickinson  v.  LUwall  (i)  a  general  authority  to  sell  was 
restricted  by  usage  to  the  period  of  a  single  day.  In  Vallance  v. 
Dewar  (2)  a  policy  was  held  to  contemplate  the  usage  of  the  trade 
in  which  the  ship  was  engaged.  Bold  v.  Rayner  (3)  and  Tfutton  v. 
Warren  (4)  illustrate  the  same  principle.  In  Heisch  v.  Carrington  (5) 
[  ♦sse  ]  a  remarkable  *custom  in  the  London  corn  market  was  admitted  in 
evidence  and  found  by  the  jury,  according  to  which  the  seller  was 
held  bound  by  a  payment  made  to  his  factor  before  the  time  for 
payment  had  expired,  although  the  money  never  found  its  way  into 
the  seller's  hands. 

Cur,  adv.  itxZf. 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (28rd  January),  delivered  the 
[  ♦557  ]  judgment  of  the  Court.     *His  Lordship,  after  shortly  stating 

the  facts,  and  the  evidence  rejected  at  the  trial,  proceeded 
thus: 

After  fully  considering  the  case,  it  appears  to  all  of  us  that  the 
plaintiffs,  though  uniformly  styled  brokers  during  the  trial,  were 
more  in  the  nature  of  factors.  They  certainly  were  del  credere 
agents.  The  goods  were  sent  and  invoiced  to  them,  and  they 
guaranteed  the  price  ;  and  it  is  difficult  to  say  that  they  might  not 
be  authorised  to  sell  in  their  own  names.  The  written  authority  was 
indeed  read  in  evidence,  to  sell  on  account  of  the  defendant ;  but  it 
does  not  follow  that  they  were  restricted  to  selling  in  the  defendant's 
name.  The  expression  appeared  less  strong  in  support  of  that 
view  than  the  state  of  things  was  in  support  of  the  contrary  opinion. 
If  so,  the  evidence  of  a  custom  might  be  unnecessary ;  and  I  avow 
my  great  reluctance  to  admit  that  kind  of  evidence  to  vary  the 
effect  of  any  written  document.    Hutton  v.  Warren  (6)  was  urged 

(1)  4  Camp.  279.  at  p.  555,  and  will  be  found  reported 

(2)  1  Camp.  503.  along  with  the  report  from  Carrington 

(3)  46  R.  R.  322  (1  M.  &  W.  343 ;  &  Payne  in  38  R.  R.,  at  p.  840.— R.  C] 
Tyr.  &  Gr.  820).  (6)  46  R.  R.  368  (1  M.  &  W.  466). 

(4)  46  R.  R.  368  (1  M.  &  W.  466).  As  to  commercial  transactions,  see 
See  46  R.  R.,  p.  376  (1  M.  &  W.,  46  R.  R.,  p.  377  (1  M.  &  W..  p.  475). 
p.  475).  See  judgment  of  Tindal,  Ch.  J.,  in 

(5)  38  R.  R.  835  (5  Car.  &  P.  471).  WhiUaker  v.  Ma^on,  2  Ring.  N.  C.  369, 
[The  sequel  to  Heiach  v.  Carrington  is  370. 

here  reported  in  a  note  to  11  Ad.  &  EL, 
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in  support  of  the  rule,  where  Parke,  B.  gave  the  judgment  of  the  Johnston 
Court  of  Exchequer  in  favour  of  engrafting  on  a  lease  a  stipulation  usborne. 
implied  from  the  custom  of  the  country.  But  he  most  cautiously 
confines  the  decision  to  that  peculiar  relation;  and  in  Maijee  v. 
Atkinson  (i)  the  same  learned  Judge  repudiated,  as  strongly  as  this 
Court  did  in  Jones  v.  Littledale{2),  the  principle  of  varying  contracts 
by  custom  of  trade. 

But  that  contracts  may  be  explained  by  that  evidence  has  never 
been  denied ;  and  we  are  not  prepared  to  say  that  the  custom  of 
London  might  not  have  a  reasonable  influence  on  the  minds  of  the 
jury  towards  fixing  the  sense  of  the  broker's  authority,  if  in  itself 
doubtful. 

The  rule,  therefore,  for  setting  aside  the  nonsuit  and  granting       [  568  ] 
a  new  trial  must  be  absolute. 

Etde  absolute  for  new  trial. 


TRUEMAN  ANB   Others  v.   LODER  (3).  ^• 

(11   Add.   &  Ellis,   589^-601;    8.   C.   3  P.   &  D.   267;    9    L.  J.   (N.   S.)         [589] 

Q.   B.    165.) 

Defendant,  a  mercliaut  residing  at  St.  Petersburgh,  carried  on  business 
in  London  through  H.,  who  had  himself  no  capital  or  credit,  and  was 
universally  known  to  represent  defendant,  though  H.'s  name  was  always 
used.  Defendant  gave  notice  to  H.  that  he  purposed  to  cease  employing 
him :  after  which  H.  contracted  with  plaintiff  to  sell  him  tallow  (of  more 
than  10/.  value) ;  and  H.'s  name  was  used  as  before.  H.  intended  to  make 
the  contract  on  his  own  account :  but  plaintiff  did  not  know  this,  and 
believed  that  H.  represented  defendant  as  usual.  The  contract  was 
made  by  a  broker,  W.,  acting  for  both  parties.  He  signed  bought  and 
sold  notes ;  the  former  beginning  **  Bought  for  T."  (the  plaintiff) ;  and  the 
latter  "sold  for  H.  to  my  principals : "  no  buyer  or  seller  being  further 
named. 

1.  Held,  that  defendant  was  liable  for  the  non-delivery  of  the  tallow, 
plaintiff  having  no  notice  that  the  name  H.  ceased  to  mean  defendant ;  that 
the  bought  and  sold  notes  constituted  a  sufficient  note  in  writing  to  charge 
defendant  within  the  Statute  of  Frauds  (3),  and  that  no  objection  lay 
to  the  admission  of  parol  evidence  of  the  above  facts,  as  var^nng  the 
written  instrument. 

2.  Evidence  was  offered,  by  defendant,  of  a  custom  in  the  tallow  trade 
that,  on  such  contracts  as  the  above,  **  a  party  might  reject  the  undisclosed 

(1)  46    E.    E,    635    (2  M.   &  W.      1893  (56  &  57  Vict.  c.  71),  s.  61(2). 
440).  And  compare  Humfrey  v.  Daley  Dale  v. 

(2)  45  E.   E.   542    (6    Ad.   &   El.      Humfrey  (1857,  1860)  7  E.  &  B.  266 ; 
486).  E.  B.  &  E.  1004.— E.  C. 


(3)  See  now  the  Sale  of  Goods  Act, 
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Tbueman  principal,  and   look  ti)   the  broker  for  the  completion  of  the  contract." 

*'•  Held  inadmissible,  as  varying  a  written  instrument. 

3.  And  seiiihh,  that,  if  8Uch  evidence  were  admissible,  the  custom  would 
not  apj)ly  here  ;  the  principals  being,  in  fact,  disclostnl  to  the  broker,  who 
acted  for  both  j)arties. 

Assumpsit.  The  declaration  stated  that  phiintiflfs,  at  the  request 
of  defendant,  bargained  and  agreed  with  him  to  buy  of  hira  certain 
tallow,  to  be  delivered  by  defendant  on  or  between  Ist  October  and 
31st  December,  1835,  on  t^rms  set  forth  in  the  declaration ;  that, 
in  consideration  that  plaintiffs,  at  defendant's  request,  had  promised 
to  receive  the  tallow,  and  pay  for  it,  defendant  promised  to  deliver  it ; 
that  the  time  for  delivery  had  elapsed,  and  plaintiffs  had  always  been 
ready  and  willing  to  receive  according  to  the  terms  of  the  contract, 
and  pay  &c.,  of  which  defendant  had  notice  ;  yet  defendant  had  not 
delivered.  There  was  a  second  count  for  breach  of  a  similar  contract, 
relating  to  another  parcel  of  tallow ;  and  a  count  on  an  account  stated- 
Plea,  Non  assumpsit. 
[  590  ]  On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 

after  Michaelmas  Term,  1837,  it  appeared  that  the  contract  on 
which  the  action  was  brought  was  made  through  a  broker  named 
Woolner,  who  appeared  to  have  acted  for  both  parties.  The 
seller  was  a  person  named  Higginbotham.  As  to  the  contract 
first  mentioned  in  the  declaration,  the  bought  note  was  as  follows. 
*'  London,  28th  April,  1835.  Bought  for  Messrs.  Trueman  and 
Cook.  One  thousand  casks "  &c.,  **  to  be  delivered  on  "  &c. 
**  Benjamin  Woolner,  broker."  The  sold  note,  as  to  the  same 
contract,  was  as  follows.  **  London,  28th  April,  1835.  Sold  for 
Mr.  Edward  Higginbotham  to  my  principals.  One  thousand 
casks"  i&c,  *'to  be  delivered  on"  &c.  ** Benjamin  Woolner, 
broker."  No  buyer  or  seller  was  otherwise  mentioned  in  either 
note.  The  bought  and  sold  notes  as  to  the  other  contract  were 
dated  5th  May,  1835,  and  resembled  the  above,  so  far  as  the  points 
in  dispute  are  concerned.  The  contract  price  in  each  case  exceeded 
10?.  A  verdict  was  found  for  the  plaintiffs,  with  leave  to  move  for 
a  verdict  for  defendant,  a  nonsuit,  or  a  new  trial. 

Sir  F.  Pollock,  in  Hilary  Term,  1838,  moved  accordingly  (i) : 
The  Court  took   time  to  consider;  and  in   the  same   Term  (2) 

(1)  January  loth,  1838.  Before  which  the  rule  was  granted,  upon  a 
Lord  Denman,  Ch.  J.,  Littledale,  subsequent  enquiry  being  made  by 
Williams,  and  Coleridge,  J  J.  counsel,    January   31  st,    1838.      See 

(2)  January  23rd,  1838.   The  Court  p.  4j4,  pofft, 
fui-ther    explained    the    grounds    on 
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refused  the  rule  as  to  one  point  made  ;  but,  as  to  others,  granted  a      Tbueman 
rule  to  enter  a  verdict  for  the  defendant,  or  for  a  nonsuit  or  new        loder. 
trial.     In  Michaelmas  Term,  1839  (i), 

Sir  J.  Campbell,  Attorney- General,  Sir   U\   W.   Follett,  and        [  591  J 

J.   Greenwood,  showed  cause  ;  and  Sir  F.  Pollock,  CressweU,  and 

R.  V.  Richards  were  heard  in  support  of  the  rule.     The  facts  of  the 

case  and  the  course  of  the  arguments  will  fully  appear  from  the 

judgment. 

Cur.  adv.  vult. 

Lord  Denman,  Ch,  J.,  in  this  Term  (January  24th),  delivered  the 
judgment  of  the  Court  : 

There  are  two  points  on  which  the  defendant  seeks  to  relieve 
himself  from  the  verdict  which  has  passed  against  him  in  this 
action  of  assumpsit,  for  refusing  to  deliver  tallow  sold  by  him,  in 
May,  1835,  to  plaintiffs,  the  only  plea  being  nan  assumpsit.  He 
contended  that  there  was  no  proper  evidence  of  contract  within  the 
Statute  of  Frauds  ;  and  he  complained  of  the  rejection  of  parol 
evidence  of  a  custom  in  the  tallow  trade  of  London. 

The  plaintiffs  and  defendant  were  merchants,  the  former  in 
London,  the  latter  at  St.  Petersburgh  ;  and  in  1832  he  established 
one  Edward  Higginbothaiii  to  conduct  his  business  in  London  in  the 
name  of  him,  Higginbotham,  whose  name  was  painted  outside  the 
counting-house,  and  employed  in  all  the  contracts.  Higginbotham 
had  no  business  of  his  own,  nor  capital,  nor  credit  ;  all  was  done 
with  defendant's  money,  for  his  benefit,  and  under  his  instructions. 
Higginbotham  was  regarded  in  London  as  the  representative  of 
Loder,  the  defendant ;  who,  from  the  intercourse  between  London 
and  St.  Petersburgh,  and  from  his  continual  correspondence  with 
Higginbotham,  must  have  been  aware  of  all  these  facts.  They 
were  not,  indeed,  disputed  at  the  trial.  *It  appeared,  however,  [  *oy2  ] 
that  shortly  before  the  transaction  in  question,  the  defendant 
had  I^ecome  dissatisfied  with  Higginbotham's  proceedings,  had 
remonstrated  against  some  of  them,  and  had  given  him  notice  that 
his  services  would  not  be  required  much  longer.  The  defence 
upon  the  merits  was,  that  this  change  had  induced  Higginbotham 
to  contemplate  settmg  up  in  the  same  trade  for  himself,  and  that 
he  had  made  this  sale  to  the  plaintiff  exclusively  on  his  own 
account.      He  died  before  action  brouglit ;  and,  the  evidence  being 

(1)  Nrivembor  18th  and  20th,  1839.     Before  Lord  Deuman,  Ch.  J.,  ratteson, 
WiUiams,  and  Coleridge,  JJ. 
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Trukmah  contradictory  as  to  his  intentions,  the  opinion  of  the  jury  was 
LoDEB.  taken,  who  found  that  Higginbotham  intended  to  make  the  sale  on 
his  own  account,  but  found  also  that  the  plaintiffs'  broker  thought 
that  he  made  it  for  the  defendant,  in  consequence  of  the  long 
course  of  dealing  in  which  Higginbotham  had  been  the  known 
representative  of  the  defendant. 

This  was  claimed  on  the  defendant's  part  as  a  verdict  in  his 
favour.  I  thought  it  a  verdict  for  the  plaintiffs,  and  directed  it  to 
be  so  entered. 

A  motion  for  a  new  trial  on  this  point  was  refused  by  the  Court, 
on  the  ground  that  Higginbotham  was  trading  in  his  own  name  as 
the  defendant's  agent,  with  the  defendant's  full  knowledge  and 
authority ;  and  that,  till  the  defendant  gave  notice  to  the  world 
that  he  revoked  Higginbotham's  power  to  act  for  him,  all  persons 
had  a  right  to  hold  him  to  the  contracts  made  by  Higginbotham. 
In  a  word,  it  was  considered  that  the  defendant  was  carrying  on 
his  business  in  the  name  of  Higginbotham. 

The  turn  which  the  argument  took  makes  it  necessary  for  us  to 
[  ♦693  ]  declare  that  we  deliberately  abide  by  the  *opinion  then  formed. 
Some  cases  (i)  were  quoted  with  the  intention  of  shaking  it,  in 
which  the  question  whether  an  agent  or  a  partner  bound  himself 
only,  or  his  principal  or  firm,  has  been  held  to  depend  on  his 
intention  to  deal  for  himself  or  for  the  principal  or  partnership. 
But,  on  examining  all  those  cases,  it  will  be  found  that  the 
contracting  party  was  carrying  on  two  different  concerns,  one  for 
himself,  the  other  for  his  principal  or  his  firm.  The  world  w^ould 
know  him  in  two  different  characters ;  and  each  party  dealing  with 
him  was  bound  to  inquire  in  which  he  appeared  on  any  particular 
occasion.  But  here  is  the  case  of  one  exclusively  an  agent  for 
another,  and  in  that  light  only  regarded  by  the  customer.  Having 
full  authority  so  to  represent  himself,  he  forms  the  design  in  his 

{I)  Ejt  jHiHe  Bolithu,  Buck*8  Ca.  B.  a  new  trial.     On  June  8th  and  9th, 

100;    Thf  (hivermrr  ami  ComjHWt/-  of  1838  (before   Jjord   Denman,  Ch.  J., 

the   Bank  of  Srothuid  v.    Watsim,   14  Littledale,    Patteson,    and    Williams. 

R.  R.  11  (1  Dow,  40).  JJ.),  Sir  F.  Pullork,  Cressweff,  Wight- 

Reference  was  also  made  to  Fttrzc  mnu^  and  Cieaaby  showed  cause,  and 

V.  Sharvmni^  in  Q.   H.,  not  rojwrted.  Sir  W,  W,  FoHett  and  Pctersfhtrff  »\xp- 

This  was  a  cause  tried  before  Tiord  ported  the  rule.     The  Court,  without 

Denman,    Gh.   J.,  at  the   sittings   in  deciding  the  points  of  law  which  had 

London  after  Michaelmas  Term,  1837.  been   raised,  made  tho  rule  absolute 

A  verdict  was  obtained  for  the  defen-  for  a  new  trial,  June  13th,  1838.     The 

dants,  and,  in  Ui Ian' Term.  1837,  .Sir  cause  wa,s  tried  again,  and  a  special 

W,  ]\\  Foltdt  obtained  a  rule  nisi  for  verdict  found. 
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own  mind  to  divert  one  of  his  numerous  contracts  from  its  expected     Tboemak 
destination  to  some  purpose  of  his  own.      But  that  design  cannot       lodeb. 
operate  to  oust  the  opposite  party  of  those  rights  against  the 
principal,  which  both  the  principal  and  agent  had  by  their  conduct 
concurred  in  persuading  him  that  he  possessed.     Suppose  a  landed 
proprietor  to  send  his  steward  habitually  to  the  neighbouring  fairs 
and  markets  to  make  sales  *and  purchases  for  him  in  matters       L  *5d4  ] 
connected  with  the  management  of  his  estate ;  that  the  steward 
makes  all  these  contracts  in  his  own  name,  but  that  he  is  univer- 
sally known  to  have  no  land  of  his  own,  and  to  be  acting  solely  for 
his  employer,  by  his  direction  and  on  his  credit :  could  his  intention 
to  make  himself  the  owner  of  articles  bought  on  one  particular 
occasion  in  the  course  of  the  same  dealing  deprive  the  vendor  of 
his  recourse  against  the  master  ?    Clearly  not. 

If,  then,  the  defendant  chose  to  appoint  an  agent  to  carry  on 
trade  for  him  in  the  name  of  Higginbotham,  he  clearly  authorised 
that  person  to  do  all  that  could  be  necessary  for  him  so  to  carry  it 
on  ;  among  other  things,  to  employ  a  broker  to  sell  for  him  ;  and 
it  does  not  lie  in  his  mouth  to  deny  that  the  name  of  Higginbotham 
so  inserted  by  the  broker  in  the  sold  note  is  the  defendant's  own 
name  of  business.  Then,  as  the  bought  and  sold  notes,  where 
they  are  not  inconsistent,  form  the  contract,  here  is  a  good  com- 
pliance with  the  Statute  of  Frauds  in  the  two  instruments  signed 
by  the  broker,  one  containing  the  name  of  the  plaintiffs,  the  other 
the  trade  name  by  which  the  defendant  thought  proper  to  instruct 
bis  agent  to  deal  for  him. 

Among  the  ingenious  arguments  pressed  by  the  defendant's 
counsel,  there  was  one  which  it  may  be  fit  to  notice;  the  sup- 
position that  parol  evidence  was  introduced  to  vary  the  contract, 
showing  it  not  to  have  been  made  by  Higginbotham,  whose  name 
is  inserted  in  it,  but  by  the  defendant,  who  gave  him  the  authority. 
Parol  evidence  is  always  necessary  to  show  that  the  party  sued  is 
the  person  making  the  contract  and  bound  by  it.  Whether  he 
does  so  in  his  own  name  or  in  that  *of  another,  or  in  a  feigned  [  *^^^  ] 
name,  and  whether  the  contract  be  signed  by  his  own  hand  or  by 
that  of  an  agent,  are  inquiries  not  different  in  their  nature  from 
the  question  who  is  the  person  who  has  just  ordered  goods  in  a 
shop.  If  he  is  sued  for  the  price,  and  his  identity  made  out, 
the  contract  is  not  varied  by  appearing  to  have  been  made  by 
him  in  a  name  not  his  own.      The   cases  of   Wilson  v.  TIart{\), 

(1)  7  Taunt.  295* 
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Tbueman      and  Whitehead  v.  Tuchrtt  (i),  and  South  Carolina  Bank  v.  Case  (2), 
LoDBE.       though  not  in  point,  contain  matter  that  illustrates  this  doctrine. 

Other  cases  occur  of  single  partners  signing  particular  instru- 
ments, which  have  not  been  held  to  bind  the  partnership,  though 
in  fact  used  for  and  applied  to  its  benefit;  Sijfkin  v.  Walker  (s), 
Emly  V.  Lye  {4).  But  in  these  cases  the  partnership  was  at  the 
same  time  carrying  on  business  in  the  name  of  its  firm,  and  did 
not  appear  to  have  done  any  act  which  could  have  led  the  con- 
tracting party  to  believe  that  it  authorised  the  individual  partner 
to  employ  his  own  name  for  their  common  purpose ;  a  distinction 
which  makes  these  decisions  inapplicable  to  the  present  case  (5). 
[  596  ]  The  second  point  arose  in  the  following  manner.     Mr.  Woolner, 

the  broker  who  eflfected  the  contract,  was  called  to  prove  it.  He 
was  not  examined  on  the  voir  dire ;  but,  on  cross-examination,  the 
question  was  proposed,  **  Whether  it  was  not  a  custom  in  the 
tallow  trade  that  under  such  contracts  a  party  may  reject  the 
undisclosed  principal,  and  look  to  the  broker  for  the  completion 
of  the  contract."  I  was  of  opinion,  after  argument,  that  this 
question  could  not  be  proposed.  He  admitted,  however,  that  he 
had  been  released  by  the  plaintiff  in  order  to  his  being  called  as 
a  witness ;  adding  that,  though  not  legally,  yet  morally,  some 
responsibility  might  attach  to  him.  At  the  close  of  plaintiflf's 
case,  the  same  evidence  was  tendered  in  a  more  solemn  manner, 
as  furnishing  a  defence  to  the  action.  I  still  thought  it  inadmis- 
sible ;  and  the  present  question  is,  whether  I  was  right  in  rejecting 
it  at  both  those  periods  of  the  trial. 

No  distinction  can  be  made  between  the  two  periods.  The  defen- 
dant had,  indeed,  all  the  benefit  of  assailing  the  witness's  credit  from 

(1)  13  R.  R.  509  (15  East,  400).  Davenport,  32  R.  R.  578  (9  B.  &  C,  78); 

(2)  32  R.  R.  433  (8  B.  &  C.  427).  Domett  v.   Bechford,  39  R.  R.  559  (5 

(3)  11  R.  R.  715  (2  Camp.  308).  B.  &  Ad.  521) ;   Champion  v.  Ptummf-r, 

(4)  13  R.  R.  347  (15  East,  7).  8  R.  R.  795  (1  Bos.  &  P.  (N.  R.)  252) ; 

(5)  In  arguing  the  question  as  to  //awesv.  For«fcr,  42  R.R.  803(1  Moody 
the  effect  of  the  bought  and  sold  &  Rob.  368);  2'horntony.Meiix,'SlB..li. 
notes,  and  the  admissibility  and  effect  7ll(Moo.&Mal.  43);  Ma fjeeY, Atkinson, 
of  the  parol  evidence  relating  to  the  46  R.  R.  635  (2  M.  &  W.  440) ;  Jones 
contract,  the  point  on  which  the  Court  v.  Littledale,  45  R.  R.  542  (6  Ad.  &  El. 
refused  the  rule,  namely,  whether  the  486) ;  Pateraon  v.  Qandasequi,  13  R.  R. 
finding  of  the  jur\^  entitled  the  plain-  1568  (15  East,  62) ;  CampheUy,  H^uiyson, 
tiff,  or  the  defendant,  to  the  verdict,  Gow,  N.  P.  74 ;  Mason  v.  Rttmsey,  1 
was  also  incidentally  discussed.  On  Camp.  385;  WhiUv.  Proctor,  13R.R. 
these  points,  the  following  authorities,  580  (4  Taunt.  209) ;  Sffon  v.  SfarU, 
l)esides  those  mentioned  in  the  judg-  6  R.  R.  124  (7  Ves.  265). 

meut,  were  referred  to:    Thufiison  v. 
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his  acknowledgment  that  there  was  a  sufficient  responsibility  to  make     Tbueman 
a  release  desirable ;  but  he  had  a  right  to  show  that  it  was  legal,        lodeu. 
as  well  as  moral,  so  as  to  create  in  him  a  direct  interest  in  the 
verdict,  if  the  evidence  from  which  be  inferred  it  was  admissible. 

The  manner  in  which  the  defendant  would  have  applied  this 
evidence  was  not  quite  clear.  At  one  time,  he  treated  himself  as 
the  undisclosed  principal,  and  the  plaintiffs  were  supposed  to  have 
the  right  of  rejecting  *him,  and  adopting  the  broker  in  his  stead.  [  *o97  ] 
Their  release  given  to  Mr.  Woolner  might  have  been  taken  as  some 
indication  of  their  having  so  acted.  At  another  time,  it  seemed  as 
if  Higginbotham  was  to  be  considered  as  the  broker  ;  and  that  the 
plaintiffs,  through  Woolner,  had  exercised  their  option  of  placing 
him  in  the  position  of  seller,  thereby  releasing  his  principal,  the 
defendant.  And  there  was  some  doubt  whether  the  contract  was 
of  such  a  nature  that  the  custom,  as  to  undisclosed  principals, 
could  attach  upon  it ;  for,  consisting,  as  it  is  admitted  to  consist, 
of  bought  and  sold  notes,  it  does  disclose  a  principal,  not  indeed  to 
the  plaintiffs  themselves,  who  personally  took  no  part  in  it,  but  to 
Woolner,  the  broker,  whose  knowledge  must  be  taken  as  theirs. 
In  this  view  of  the  case,  such  a  custom  could  never  operate,  unless 
the  bargain  were  transacted  by  two  different  brokers,  each  ignorant 
of  the  name  of  the  principal  with  whom  he  was  dealing. 

But  it  is  fit  to  decide  on  general  grounds  on  the  admissibility 
of  this  kind  of  evidence,  engrafting  on  a  written  contract  terms 
and  stipulations  to  be  implied  from  a  practice  and  custom  so 
universally  prevailing  that  it  must  in  fact  be  known  to  all  concerned 
in  the  trade. 

If  a  legislator  were  called  to  consider  the  expediency  of  passing 
a  law  upon  this  subject,  the  conclusion  at  which  he  would  arrive 
is  hardly  open  to  a  doubt.  He  would  decide  at  once  that  the 
written  contract  must  speak  for  itself  on  all  occasions ;  that 
nothing  should  be  left  to  memory  or  speculation.  There  is  no 
inconvenience  in  requiring  parties  making  written  contracts  to 
write  the  whole  of  their  contracts;  while,  in  mercantile  affairs, 
no  mischief  can  be  greater  than  the  uncertainty  produced  by 
permitting  verbal  statements  to  *vary  bargains  committed  to  writing.  [  *4>9«  J 
But  the  nature  of  this  explanatory  evidence  renders  it  peculiarly 
dangerous.  Those  who  have  heard  it  must  have  been  struck  with 
the  hesitating  strain  in  which  it  is  given  by  men  of  business,  and 
their  wish  to  secure  the  correctness  of  their  answer  by  referring 
to  the  written  document.     Again,  what  can  be  more  difficult  than 
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Tbueman  to  ascertain,  as  a  matter  of  fact,  such  a  prevalence  of  what  is 
LoDKR.  called  a  custom  in  trade  as  to  justify  a  verdict  that  it  forms  a  part 
of  every  contract?  Debate  may  also  be  fairly  raised  as  to  the 
right  of  binding  strangers  by  customs  probably  unknown  to 
them :  a  conflict  may  exist  between  the  customs  of  two  different 
places;  and,  supposing  all  these  difficulties  removed,  and  the 
custom  fully  proved,  still  it  will  almost  always  remain  doubtful 
whether  the  parties  to  the  individual  contract  really  meant  that 
it  should  include  the  custom. 

Considerations  of  this  kind  gave  birth  to  the  Statute  of 
Frauds,  requiring  that  in  certain  cases  no  unwritten  contract 
shall  be  received.  But,  with  regard  to  such  as  the  parties 
themselves  have  agreed  to  reduce  to  writing,  common  sense  has 
established  the  plain  rule,  that  the  writing  must  bind,  and  that 
no  spoken  words  can  be  allowed  to  relax  or  vary  its  obligation. 
Evidence  of  the  prevailing  custom  is  supposed  to  show  that  both 
parties  had  something  in  their  contemplation  more  than  appears 
in  the  writing ;  but  suppose  them  both  to  have,  not  only  contem- 
plated, but  distinctly  expressed,  in  the  plainest  words,  that  they 
considered  their  contract  to  include  a  provision  not  to  be  found  in 
the  paper,  still  the  evidence  cannot  be  introduced  into  the  cause. 

Custom  of  trade  has  been  supposed  to  form  a  virtual  exception 

[  ♦590  ]       to  this  well  known  rule ;  but  the  cases  go  no  *farther  than  to 

permit  the  explanation  of  words  used  in  a  sense  different  from  their 

ordinary  meaning,  or  the  addition  of  known  terms  not  inconsistent 

with  the  written  contract. 

Hodgson  v.  Varies  (l)  is  one  of  the  strongest;  but;  if  it  establishes 
any  thing,  it  certainly  cannot  be  said  to  go  this  length.  A  vendor 
was  there  sued  for  not  fulfilling  his  bargain  :  his  defence  was  that, 
payment  being  to  be  made  by  billS)  he  had  a  right  to  reject  the 
contract,  if  dissatisfied  with  the  credit  of  the  purchaser ;  and  he 
offered  to  give  proof  of  such  usage  of  trade.  Lord  Ellbnborough's 
first  impression  was  that  the  contract  must  be  absolute,  unless  his 
authority  was  limited  by  writing  of  which  the  purchaser  had  notice. 
The  jury  informed  his  Lordship  that,  unless  the  name  is  first 
communicated  to  the  seller,  he  is  understood  to  reserve  the  power 
of  disapproving  the  sufficiency  of  the  purchaser,  and  annulling  the 
contract.  He  then  admitted  that  evidence ;  but  he  immediately 
added  that  the  power  must  be  acted  on  in  a  reasonable  time  ;  and 
the  jury  aj^reed  with  him  in  thinking  five  days  a  time  unreasonably 
[})  11  R.  E.  789  (2  Camp.  530). 
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long.  It  seems  by  the  report  that  the  defendant  had,  in  the  first  Trueman 
place,  offered  evidence  that  by  the  custom  bill  meant  approved  bill,  lodkr, 
and  that  the  vendor  had  the  option  of  rejecting  any  bill  which 
he  disapproved.  But  Lord  Ellenborouoh  rejected  the  evidence, 
saying  that  the  contract  must  speak  for  itself :  therefore,  the 
opinion  of  that  learned  Judge  was  against  receiving  any  evidence ; 
and,  though  the  representation  of  the  special  jury  led  him  to 
admit  it  for  one  purpose,  the  finding  of  the  jury  in  the  plaintiff's 
favour  prevented  all  question  in  this  Court  of  what  was  done  at 
Nisi  Prius. 

Dickinson  v.  Lilwall  (i)  only  shows  that  a  custom  may  exist  for        [  60o  ] 
the  broker's  authority  to  expire  on  the  same  day  on  which  it 
was  given ;    that    is,   that  he  could    not   bind   by  the    contract 
made  afterwards  :  quite  a  different  thing  from  varying  the  contract 
when  made. 

The  decisions,  that  policies  shall  be  construed  according  to  the 
usual  and  understood  practice  of  making  voyages  in  particular 
branches  of  trade,  have  no  application,  as  none  of  them  do  more 
than  present  the  necessary  explanation  of  ambiguous  terms.  Much 
less  the  class  of  cases  already  observed  upon,  which  have  enabled 
parties  to  show  with  whom  they  were  contracting,  though  not 
under  their  real  names. 

There  was,  indeed,  a  plausible  argument,  that  such  was  the 
effect  of  this  tendered  evidence ;  the  person  called  A.  being  indeed 
prima  facie,  or  at  the  moment  of  contracting.  A.,  but  with  a  power 
in  the  vendor  to  convert  him  into  B.  on  the  occurrence  of  certain 
events.  But,  whatever  disguise  may  be  thrown  over  the  custom 
thus  introduced  into  the  agreement,  it  would,  in  fact,  be  a  most 
special  proviso,  varying  it  in  essential  points.  If  it  could  be  so 
modified,  it  ought  to  be  set  out  in  the  declaration  according  to 
its  supposed,  but  always  questionable,  import:  and,  if  the  jury 
believed  it  to  qualify  the  written  instrument,  it  should  seem  that 
a  party  might  be  nonsuited  for  a  variance  in  truly  setting  forth 
the  written  contract ;  which  strange  consequence  might,  indeed, 
follow  in  every  instance  of  holding  that  parol  stipulations  can  be 
made  part  and  parcel  of  a  contract  in  writing  (2). 

(1)4  Camp.  279.  finyal    Karhange   Assiiranre    Coinjxnit/, 

(2)  On     the     question     as    to    the  37  R.  R.  695  (2  Cr.  &  J.  244 ;  2  Tyr. 

admissibilit}- of  evidence  of  the  custom,  266);  Parkinson  v.  Collier,  2  Park  on 

tho    following    cafies,    besides     those  Ins.  470;   Iluirsou  v.  Waller,  1   Stark. 

mentioneil    in    the    judgment,    were  361  ;    FoHter   Vi   Jolli/,  40  R.    R.   6S0 

rt'feiTcd  to  in  argument;    niachttt  v.  (1    Cr.  M.    &   R.    703;    b  Tvr.    239); 
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Trubmax 
r. 

LODEB. 

[601] 


The  result  is,  that  the  defendant  was  suflBciently  proved  to  be 
the  vendor,  and  that  the  evidence  of  custom  for  the  purpose  of 
shifting  his  liability  was  inadmissible. 

This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


1840. 
February, 

[  645  ] 


HORNIDGE  V.  WILSON  (l). 

(11  Adol.  &  Ellis,  645—655 ;  S.  C.  3  P,  &  D.  641 ;  9  L.  J.  (X.  S.)  U.  B.  7l\) 

In  debt  for  rent  against  an  administrator,  as  assignee  of  the  intestate, 
defendant  pleaded,  in  discharge  of  his  liability  otherwise  than  as  adminis- 
trator, that  the  intestate  underlet,  for  an  unexpired  term,  to  a  tenant  who 
had  become  insolvent  and  unable  to  pay  rent ;  that  the  premises  were  of 
less  value  than  the  rent,  viz.,  of  the  value  of  a  certain  sum,  part  of  which 
defendant  had  paid  to  plaintiff,  and  part  towards  the  expense  of  a  party 
wall  under  the  Building  Act  (14  Geo.  III.  c.  78) ;  that,  before  the  rent 
became  due,  defendant  offered  to  surrender  all  his  interest  in  the 
premises  to  plaintiff,  who  refused  to  accept  them ;  and  that  he  had  fully 
administered,  &c. 

Replication ;  that  the  premises  were  of  more  value  than  the  sum 
mentioned  in  the  plea,  viz.,  of  the  value  of  the  rent;  and  that  defendant 
did  not  offer  to  surrender,  &c.     Issue  thereon. 

Held,  that  the  real  value  of  the  premises,  as  against  defendant,  must  be 
taken  to  be  that  which  it  would  have  l)een  if  he  had  not  himself  committed 
a  breach  of  a  covenant  to  repair  in  the  original  lease  : 

Held,  also,  that  the  value,  as  between  plaintiff  and  defendant,  was  not 
affected  by  the  insolvency  of  the  undertenant,  whoso  lease  also  contained 
a  covenant  Uy  repair  with  a  proviso  of  re-entry  for  breach  and  for  non- 
payment of  rent. 

Debt  for  rent  by  assignee  of  the  reversion  against  assignee  of 
the  lease  of  a  house. 

The  declaration  stated  that  one  T.  Cook,  being  seised  in  fee 
of  the  premises,  made  a  lease  of  them  at  Lady  Day,  1818,  to 
T.  Newberry  for  twenty-one  years,  at  the  yearly  rent  of  148/. ; 
that  Cook  devised  his  reversion  to  plaintiff  and  another,  since 
deceased ;  and  that  the  term  vested  by  assignment  in  defendant, 
who  entered ;  and  that  afterwards,  to  wit  on  29th  September,  1885, 
444Z.  became  due  from  him  for  three  years'  rent.  There  was  a 
second  count  for  use  and  occupation. 


Mtm'h'ii  V.  Hntifonl,  10  B.  &  (.'.  729; 
Aff'resy.  AnseU,  8  Wils.  275;  Arhnns 
V.  Wonlleij,  1  M.  &  W.  ;i74,  Tyr. 
&  Gr.  f)20;  Mayef  v.  Atkinson,  -KJ 
E.  R.  6;io  (2  M.  &  W.  440) ;  Jours  v, 
LiWedalv,  6  Ad.  &  El.  48fi  ;  Patereou 
V.  Gundaseqiii,  13  R.  R.  368  (15  East, 


«2  ;  2  Phill.  Ev.  7(>7,  &c.  (8th  ed.) ). 

S(>p  Johttsfon  V.  U»lHirue^  untr,  p.  445. 

(1)  Cited  by  North,  J.,  in  Jn  rr 
lUnvfA^  Karl  of  Strath imtre  v.  Vaut 
(1887)  37  Ch.  I).  128, 132  ;  57  L.  J.  Ch. 
455,  457.  C'p.  Sfntp  v.  Xcinium  (18(52) 
12  C.  B.N.  S.  116.— R.  V. 
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Plea  to  the  first  count,  except  as  to  14/.  6«.  6(L  parcel,  &c.,  Hohnidge 
that  plaintiff  ought  not  to  have  his  action  against  defendant,  wilson. 
and  that  defendant  ought  not  to  be  charged  otherwise  than  as 
administrator  of  the  said  T.  Newberry,  because,  during  the  term, 
the  said  T.  Newberry  died,  and  administration  of  his  goods,  &c., 
was  granted  to  defendant,  whereby  the  term  vested  in  him  *as  such  [  *646  ] 
administrator,  and  not  otherwise ;  that  T.  Newberry  in  his  lifetime 
demised  the  premises,  for  a  term  of  years  then  unexpired,  to  one 
E.  Ebsworth,  who  was  from  thence,  and  still  is,  possessed  of  the 
premises  under  that  lease ;  that  the  said  B.  Ebsworth  was  then, 
and  had  long  been,  insolvent  and  unable  to  pay  his  rent ;  and  that 
the  demised  premises,  from  the  time  of  granting  administration 
hitherto,  had  been  and  still  were  of  much  less  value,  and  had 
yielded  much  less  profit  to  defendant,  as  administrator  or  other- 
wise, than  the  sum  in  the  first  count  demanded,  that  is  to  say,  had 
been  of  the  value  and  had  yielded  the  profit  of  867/.  10s.  only, 
and  no  more ;  and  that  defendant  had  paid  296/.,  part  thereof, 
to  plaintiff  for  rent,  and  57/.  3«.  6rf.  to  one  C.  Thacker  in  respect 
of  a  party  wall,  rebuilt,  since  the  grant  of  administration,  between 
the  premises  and  the  adjoining  house  of  Thacker  according  to  the 
statute  in  that  behalf ;  that  before  the  rent  became  due  defendant 
offered  and  tendered  to  plaintiff  to  surrender  and  give  up  all  the 
estate,  right,  title,  interest,  term  of  years  then  unexpired,  property, 
profit,  claim,  and  demand  of  him,  the  defendant,  as  administrator 
as  aforesaid  or  otherwise,  which  plaintiff  refused  to  accept ;  and 
that  defendant  had  fully  administered  all  the  goods  and  chattels 
of  Newberry,  and  had  not,  at  the  commencement  of  the  suit  (i), 
or  at  any  time  since,  any  goods  and  chattels  of  Newberry 
to  be  administered,  &c.  Notice  of  the  premises  to  plaintiff. 
Verification. 

Plea,  as  to  14/.  6«.  6rf.,  residue  &c.,  payment  of  that  sum  into 
Court,  which  plaintiff  accepted ;  and  thereupon  nolle  prosequi  was 
entered. 

Plea  to  the  second  count,  Nunquam  indebitatus;  on  which  issue       [647] 
was  joined. 

Replication  to  the  first  plea,  that,  from  the  time  of  granting 
administration,  the  demised  premises  had  been  and  still  were  of 
more  value  than  the  sum  in  that  plea  mentioned,  to  wit  of 
the  value  of  the  rent  mentioned  in   the   first  count;   and  that 

(1)  See  Rtid  v.  L</rd  Tenterden,  4  Tyr.  Ill,  cited  post,  p.  466,  «.  (1),  as 
to  the  insufficiency  of  this  averment. 
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UoKNiDGE  defendant  did  not  offer  or  tender  to  surrender  as  alleged  in  the 
Wilson,      plea.     Conclusion  to  the  country,  and  issue  thereon  (i). 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  Trinity  Term,  1836,  a  verdict  was  found  for  the  plaintiff  for 
S75{.  10«.  9(1. ,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit,  or  such  judgment  as  the  Court  should  direct. 

In  the  following  Term,  upon  a  motion  according  to  the  leave 
reserved,  the  Court  directed  a  special  case  to  be  stated,  which  was 
substantially  as  follows. 

The  lease  stated  in  the  declaration  contained  a  general  covenant 
to  repair  the  demised  premises  and  every  part  thereof,  and  to  yield 
them  up  in  good  and  tenantable  repair  at  the  end  or  other  sooner 
determination  of  the  term.  It  contained  also  a  proviso  of  re-entry 
for  nonpayment  of  rent  or  nonperformance  of  any  covenants. 
Newberry  died  in  December,  1829,  and  administration  was  granted 
to  defendant  1st  February,  1880.  Newberry  occupied  the  premises 
himself  until  the  grant  of  the  underlease  to  Ebsworth,  after  which 
he  continued  to  occupy  a  part  only  until  his  death.  After  his 
death  the  defendant,  his  son,  also  continued  to  occupy  a  part, 
[  '648  ]  consisting  of  cellars.  The  underlease  to  *Ebsworth  was  for  twelve 
years,  wanting  ten  days,  from  25th  March,  1827,  at  an  annual  rent 
of  210Z.  and  in  consideration  of  a  premium  of  450Z.,  with  covenants 
and  provisoes  corresponding  with  those  in  the  original  lease.  The 
underlease  included  a  piece  of  ground  on  which  a  countinghouse 
was  built,  and  which  was  rented  of  another  party  at  30Z.  a  year. 
Defendant  paid  ten  guineas  a  year  to  Ebsworth  for  the  cellars, 
and  received  the  rent  of  210L  after  the  death  of  Newberry  until 
Michaelmas,  1831,  either  from  Ebsworth,  who  died  in  1828,  or 
from  his  executrix,  who  occupied  the  premises  afterwards.  Since 
Michaelmas,  1831,  plaintiff  had  received  from  Ebsworth's  executrix, 
with  defendant's  privity,  202Z.  2«.  9(1.  in  all,  and  given  receipts  as 
for  rent  received  from  defendant. 

In  X831,  Thacker  rebuilt  a  party  wall  between  the  demised 
premises  and  his  own,  in  pursuance  of  stat.  14  Geo.  III.  c.  78  (2). 
In  consequence  of  this,  the  roof  became  exposed,  and  the  premises, 
which  were  before  in  good  repair,  became  untenantable,  and  could 
not  be  repaired  for  less  than  400  or  5001.  Until  then,  the  rent 
had  been  regularly  paid  by  Ebsworth's  executrix  to  defendant,  and 

(1)  It  was  noticed  by  the  Court  that      tendering  too  large  an  issue, 
the  replication  would  probably  have  (2)  See  Thacker  v.  ITV/«a»,  3  Ad.  & 

been  held  bad  on  special  demurrer,  as      EL  142. 
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Wilson. 


by  defendant  to  plaintiff;  but  after  Michaelmas,  1831,  the  executrix     Hornidge 
became  insolvent,  and  had  paid  no  rent  to  defendant. 

The  rent  in  arrear  to  the  plaintiff,  wheii  the  action  was  brought, 
was  37oZ.  10».  9rf.;  viz.,  444Z.  for  three  years'  rent,  due  Michaelmas, 
1835,  deducting  a  sum  of  54Z.  2«.  9d.  paid  by  a  distress  in  1884, 
and  141.  16«.  6d.  paid  into  Court.  If  in  repair,  the  house  would  be 
worth  150Z.  a  year,  according  to  the  terms  of  the  lease.  In  its 
present  state  very  little  rent  could  be  got  for  it,  *and  a  tenant,  who  [  •649  ] 
was  to  put  it  in  repair,  would  require  a  long  term.  After  the 
rebuilding  of  the  party  wall  the  defendant  had  been  willing  to 
surrender  to  the  plaintiff ;  and  in  the  summer  of  1832  he  informed 
the  plaintiff  that  he  had  no  assets  from  Newberry,  and  offered  to 
give  up  the  lease,  saying  that  he  could  get  no  rent  for  them  and 
would  have  nothing  to  do  with  them ;  but  plaintiff  refused  to 
receive  the  premises  or  to  release  defendant.  On  5th  June,  1835, 
the  defendant  served  the  following  notice  on  the  plaintiff's  attorney, 
who  was  also  the  attorney  of  Mary  Cook,  the  widow  of  the  original 
lessor,  for  whom  the  plaintiff  was  a  trustee. 

**  To  Mrs.  Mary  Cook,  or  personal  representatives  of  the  Bev.  T. 
Cook,  clerk,  deceased :  Whereas  by  an  indenture  of  lease  bearing 
date  25th  March,  1818,  and  made  between  the  Bev.  T.  Cook  of  the 
one  part  and  T.  Newberry  of  the  other  part,  a  messuage,  tenement, 
or  dwelling  and  premises,  with  the  appurtenances,  being  No.  54,  in 
Fleet  Street,  in  the  city  of  London  aforesaid,  were  demised  to  the 
said  T.  Newberry  for -a  term  of  twenty-one  years  at  the  yearly  rent 
of  148/. ;  and  whereas  the  said  Thomas  Newberry,  by  indenture 
bearing  date  2l8t  June,  1827,  demised  the  said  premises  with 
others  to  B.  Ebsworth,  of  Fleet  Street  aforesaid,  optician,  from 
26th  March  then  last  past,  for  the  term  of  twelve  years,  wanting 
ten  days,  at  the  annual  rent  of  2101. ;  and  whereas  I,  the  under- 
signed C.  W.  Wilson,  have  taken  out  letters  of  administration  of 
the  estate  and  effects  of  the  said  T.  Newberry,  and  whereas  all  the 
assets  of  the  said  T.  Newberry  have  been  exhausted  in  payment 
of  specialty  debts  of  the  said  T.  Newberry ;  now  therefore  I  do  give 
you  notice  that  the  said  lease,  made  *to  the  said  T.  Newberry  as  [  ♦eso  ] 
aforesaid,  is  of  no  value  to  me  as  such  administrator  of  the  said 
T-  Newberry,  and  that  I  do  hereby  abandon  all  and  every  my 
right  and  interest  as  such  administrator  in  the  said  lease  and  the 
premises  thereby  demised,  and  that  I  am  ready  and  willing  and 
hereby  offer  to  execute  a  surrender  thereof  or  to  assign  the 
remainder  of  my  term   and  interest,  as  such   administrator,  in 
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iroRNiDGB  the  said  premises  at  any  time  when  thereunto  required,  subject 
Wilson,  to  the  said  underlease.  Dated  22nd  June,  1835.  Yours,  &c., 
C.  W.  Wilson.** 

The  questions  for  the  opinion  of  the  Court  were,  whether  the 
plaintiff  was  in  this  action  entitled  to  recover  the  arrears  of  rent  so 
due,  or  any  part  thereof.  If  so  the  verdict  was  to  stand,  and 
judgment  to  be  entered  accordingly.  If  not,  the  verdict  was  to 
be  set  aside  and  a  nonsuit  entered,  or  the  judgment  for  the  plaintiff 
was  to  be  arrested. 

The  case  was  argued  at  the  sittings  in  banc  in  Michaelmas 
vacation,  1838  (i). 

W.  H.  Watson  for  the  plaintiff: 

The  first  question  is,  whether  the  defendant  has  succeeded  in 
proving  that  part  of  his  plea  which  alleges  the  premises  to  be  of 
less  value  than  the  rent  for  which  they  were  let.  In  proof  of  this 
he  shows  that  they  are  worth  less  in  their  present  state,  and  that 
he  cannot  get  any  rent  from  his  tenant.  The  insolvency  of  his 
tenant  is  no  excuse ;  for  the  defendant  might  have  ejected  him  for 
nonpayment  of  rent,  and  have  substituted  a  better  tenant.  It  is 
nothing  to  the  plaintiff  that  his  lessee  has  taken  a  premium  and 
[  •661  ]  put  in  an  insolvent  undertenant.  The  executor  of  *a  farmer  might 
as  well  set  up  the  neglect  of  himself  or  his  testator  to  plough  or 
till  the  land  and  thereby  to  obtain  any  profit  from  it.  As  to  the 
depreciation  of  the  house  by  want  of  repair,  the  defendant  is  bound 
by  the  original  lease  to  do  repairs,  and  the  undertenant  is  under 
the  same  obligation.  To  set  up  the  want  of  repair  as  a  defence 
is  to  take  advantage  of  his  own  wrong.  It  is  as  if  he  had  pulled 
down  the  house,  and  then  pleaded  the  want  of  value.  The  question 
is  simply  one  of  value,  and  not  of  profit  actually  reaped,  as  appears 
by  Bolton  v.  Canhavi  (2),  Buckley  v.  Pirk  (3),  and  Rubeiy  v.  Stevens  (4), 
in  which  last  case  the  law  and  authorities  are  elaborately  discussed 
by  the  Court  in  giving  judgment.  Now  the  special  case  expressly 
finds  that  the  premises  are  worth  1502.  a  year  if  put  in  repair,  that 
is,  if  the  defendant  had  done  his  duty ;  for  it  was  held  in  Tremeere 
V.  Morison  (5)  that,  if  an  administrator  enter  and  be  chargeable 
as  assignee,  he  is  liable  on  a  covenant  to  repair. 

Then  the  defendant  attempts  to  show  a  discharge  for  part  of 

(1)  November   29th.     Before  Lord         (3)  1  Salk.  316. 

Denman,  Ch.  J.,  Patteson.  Williams,  (4)  38  R.  E.  242  (4  B.  &  Ad.  241). 

and  Coleridge,  JJ.  (5)  41  R.  R.  566  (I  Ring.  N.  C.  89). 

(2)  Pollexf.  125,  131. 
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the  admitted  value  by  a  payment  under  the  Building  Act.  But  HoRNiDas 
it  was  decided  in  Thacker  v.  Wilson  (i)  that  the  defendant,  as  Wilson. 
owner  of  the  improved  rent,  is  liable  to  this  expense,  and  that 
his  landlord  is  not  the  party  liable.  The  plaintiff  is,  therefore, 
at  all  events  entitled  to  judgment  on  this  plea,  though  no  issue 
has  been  taken  on  the  payment.  As  to  the  alleged  offer  to 
surrender,  the  defendant  has  not  offered  to  make,  nor  could  in 
fact  make,  an  absolute  surrender;  for  the  underlease  is  still 
outstanding. 

Cowling  y  contra  :  [  652  ] 

The  question  is  whether,  since  the  grant  of  administration,  the 
premises  have  been  of  less  value  than  the  rent  claimed  by  the 
plaintiff.  In  proving  this  issue,  it  matters  not  how  they  became 
of  less  value.  If  the  want  of  value  was  caused  by  the  non-repair, . 
the  plaintiff  should  have  replied  by  confessing  and  avoiding  the 
statement  in  the  plea,  and  showing  the  liability  of  the  defendant 
to  do  repairs,  and  that  the  premises  would  have  been  of  greater 
value  if  the  repairs  had  been  done.  The  amount  of  rent  is  no 
criterion  of  value  which  may  fluctuate  from  various  causes.  In 
such  cases  the  executor  is  liable  only  in  respect  of  profits  actually 
received:  2  Williams  on  Executors,  1248,  2nd  ed.  note  (y). 
Remnant  v.  Bremridge  {2)  is  in  point.  There  an  administrator, 
being  charged  as  assignee  in  an  action  for  use  and  occupation 
for  rent  due  after  the  death  of  the  intestate,  was  held  to  be 
discharged  on  proof  that  the  estate  was  insolvent,  that  the 
premises  had  been  unproductive  to  him,  and  that  he  had  verbally 
offered  to  surrender  them. 

(Pattbson,  J. :  That  case  is  unintelligible  to  me  as  reported.) 

f 
It  is  consistent  with  other  cases,  and  with  the  doctrine  in  the 

note  to  Jevens  v.  Harridge  (3).      If,  indeed,  the  defendant  had 

depreciated  the  property  by  a  devastavit,  such  as  pulling  the  house 

down  or  neglecting  to  take  proper  means  of  deriving  a  profit  from 

it,  it  would  have  been  a  different  case.    But  no  question  of  waste 

was  left  to  the  jury.  Supposing  the  point  of  the  defendant's  liability 

to  repair  to  be  open  on  these  pleadings,  it  may  be  observed  that 

no  former  decision  had  gone  so  far  as  Treineere  v.  Morison  (4), 

(1)  3  Ad.  &  El.  142.  (4)  41  R.  R.   566  (1    Bing.   N.  C. 

(2)  19  R.  R.  495  (8  Taunt.  191 ;  2      89).     A  writ  of  error  was  brought, 
B.  Moore,  94).  which  was  dropped  in  consequence  of 

(3)  1  Wms.  Saund.  1,  /«.  (1).  a  couipix>mise. 

B.B. — VOL.  LII.  80 
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HoKNiDGB  which  seems  to  be  unsatisfactory  in  principle.  *In  lieid  v.  Lord 
Wilson.  Tenterden  (i)  the  opinion  of  the  Court  appears  to  have  been  that 
[  •653  ]  an  ofifer  to  surrender  an  unprofitable  lease  would  have  been  an 
answer  to  an  action  against  the  executor,  as  assignee,  for  non- 
repair in  his  own  time,  if  pleaded  properly.  The  ancient  practice 
was  to  sue  executors  in  the  detinet  only,  for  arrears  subsequent  to, 
as  well  as  before,  the  testator's  death.  Margrave's  case  (2)  first 
decided  that  in  an  action  of  debt  for  subsequent  arrears  the  writ 
might  be  in  the  debet  and  detinet;  a  decision  founded  on  the 
principle  that  he  is  liable  at  all  events  in  respect  of  the  profits, 
and  cannot  plead  jAene  adminlstravit.  In  Boulton  v.  Canon  (3) 
and  in  Seicell  v.  Youncf  (4)  the  executor  was  considered  to  be  "  as 
it  were  an  assignee  "  by  reason  of  his  receipt  of  the  profits.  Since 
that  time,  it  has  been  the  practice  for  a  plaintiff,  who  elects  to  sue 
an  executor  as  assignee,  to  state  the  assignment  generally  without 
calling  him  executor ;  as  in  Tilney  v.  Norris  (5).  But  the  extent 
of  his  liability  is  not  altered  by  the  form  of  action,  though  the 
mode  of  pleading  his  defence  is  diJfferent.  If  Trenieere  v.  Morison  (6) 
be  law,  an  executor,  who  acts,  cannot  escape  personal  liability  for 
non-repair  to  the  end  of  the  term;  for,  as  the  breach  is  a  con- 
tinuing one,  if  the  premises  are  out  of  repair  at  the  death  of  the 
testator,  the  mere  devolution  of  them  on  the  executor  in  that  state 
fixes  him  with  a  breach  for  which  he  is  chargeable  as  assignee. 
Nor  can  he  avoid  this  liability  by  refusing  to  enter;  for  the 
possession  of  an  undertenant  is  his  possession  quoad  the  landlord. 
[  ♦654  ]  There  *seem8  no  reason  why  he  should  not  be  protected  from 
liability  on  covenants  to  repair,  as  well  as  to  pay  rent,  where  he 
has  no  assets  and  has  offered  to  restore  the  premises  to  the  lessor. 
As  to  the  contribution  towards  the  expense  of  the  party  wall,  it 
is  clear  from  the  judgment  of  the  Court  in  Thacker  v.  Wilson  (7) 
that  it  is  a  lien  on  the  rent,  and  that  the  tenant  is  entitled  to 
deduct  the  amount. 

W.  H.  Watson,  in  reply: 
It  is  true  that  the  value  of  premises  may  fluctuate  from  various 
causes,  and  that  the  executor  is  liable  only  to  the  extent  of  the 

(1)  4  Tyr.  111.    The  fourtli  plea  in  (4)  2  Keb.  819. 

that  case,    which   was  the  only  one  (0)  Carth.  519;    S.   C.  1  Ld.  Eay. 

containing  an  averment  of  want  of  553. 

assets,  was  held  bad  for  not  showing  (6)  41  £.  £.  566  (1  Bing.  N.  C.  89), 

a  deficiency  before  action  brought.  (7)  li  Ad,  &  EL  142 ;    see  pp.  149, 

(2)  5  Co.  Bep.  31  a.  150. 

(3)  1  Freem.'K.  B.  &  C.  P.  337. 
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real  value  ;  but  the  causes  that  affect  his  liability  must  be  such  Hornidob 
as  are  not  under  his  own  controul.  It  is  admitted  by  the  defendant  wilson. 
that  a  devastavit  would  not  entitle  him  to  an  abatement  of  the 
rent;  yet  in  what  does  a  deterioration  of  value,  occasioned  by 
culpable  neglect,  differ  from  waste  ?  If  his  situation  exposes  him 
to  difficulties,  he  has  voluntarily  submitted  to  them  by  taking  out 
administration  instead  of  leaving  the  estate  to  the  creditors.  As 
to  his  alleged  willingness  to  surrender  the  premises,  it  amounts 
to  nothing  but  an  offer  to  give  up  the  reversion  of  an  under- 
lease, with  the  right  of  bringing  ejectment  against  an  insolvent 
tenant. 

Cur.  adv.  vult. 

In  this  vacation  (February  4th),  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  Ch.  J. : 

This  was  an  action  of  debt  for  rent  against  an  administrator  as 
assignee  of  the  demised  premises.  The  issue  was  on  the  value  of 
the  premises,  which  was  alleged  to  be  less  than  the  rent  reserved, 
and  *on  the  offer  of  the  defendant  to  surrender  them  to  the  [  ♦655  ] 
plaintiff.  With  respect  to  the  value,  it  is  cle^r  that  an  adminis- 
trator who  has  fully  administered  and  is  chargeable  with  no  default 
or  laches,  may  discharge  himself  from  liability  to  a  greater  extent 
than  the  real  value ;  but  we  think  that  the  real  value,  as  against 
one  who  takes  to  the  premises  and  accepts  rent  for  them  after  the 
death  of  his  intestate,  must  be  taken  to  be  that  which  the  premises 
would  have  been  worth  but  for  his  own  act.  If  the  defendant  had 
performed  the  covenant  to  repair,  which,  according  to  Treviecre  v. 
Morison{i),  he  was  liable  to  do,  it  is  admitted  that  they  would  have 
been  worth  at  least  as  much  as  the  rent.  He  cannot,  therefore, 
under  the  circumstances  of  this  case,  take  advantage  of  his  own 
wrong  by  availing  himself  of  a  reduction  of  value  occasioned  solely 
by  the  want  of  repair  in  his  own  time.  As  to  the  nonpayment 
of  any  rent  by  the  underlessee,  the  plaintiff  has  nothing  to  do 
with  that.  The  value  of  the  premises,  as  between  him  and  the 
defendant,  is  not  affected  by  it. 

With  regard  to  the  deduction  claimed  by  the  defendant  in  respect 
of  the  payment  towards  the  expense  of  the  party  wall,  it  is  enough 

a)  41  K.  E.  566  (1  Bing.  N.  C.  »9). 
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HoBNiDGE    to  say  that,  if  be  is  entitled  to  the  dedaction  at  all,  he  cannot  have 

Wilson,      tti©  advantage  of  it  on  the  present  record. 

The  verdict  mast  therefore  stand  for  the  amount  of  rent  found 

by  the  jury. 

Judgment  for  the  plaintiff  {l) . 


1840. 
Feb.  3. 

On  Appeal. 

1841. 
June  10,  14. 

[688] 


IN    THE    EXCHEQUER   CHAMBER. 

(Ebbob  fbom  the  Queen's.  Bench.) 
FLIGHT  AND  Others  v.  THOMAS  (2). 

(11  Adol.  &  Ellis,  688—702  :  S.  C.  3  P.  &  D.  442 ;  affirmed  in  H.  L.  8  Q.  &  F. 
231—244;  S.  C.  West,  671 ;  5  Jur.  811.) 

Under  the  Prescription  Act,  1832,  sects.  3  and  4,  a  party  is  prescriptively 
entitled  to  the  access  and  use  of  light,  if  his  enjoyment  commenced  twenty 
years  next  before  the  bringing  of  an  action  in  which  the  right  is  contested, 
provided  such  enjoyment  has  not  at  any  time  been  interrupted,  and  the 
interruption  acquiesced  in,  for  a  whole  year. 

Therefore  a  prescriptive  title  to  the  access  and  use  of  light  may  be  gained 
by  an  enjoyment  for  three  hundred  and  thirty  days,  followed  by  an 
obstruction  (not  acquiesced  in)  for  thirty-five  days. 

Case.  The  first  count  of  the  declaration  stated  that  the  plaintiff 
(below),  before  and  at  the  time  of  the  committing  Ac,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of 
a  certain  messuage  or  house  with  the  appurtenances,  situate  &c.,  in 
which  said  messuage  or  house,  during  all  the  time  aforesaid,  there 
were,  and  still  of  right  ought  to  be,  divers,  viz.  three,  windows 
through  which  the  light  and  air,  during  all  the  time  aforesaid, 
ought  to  have  entered,  and,  until  the  committing  &c.,  did  enter, 
and  still  of  right  ought  to  enter,  into  the  said  messuage  or  house, 
for  the  convenient  and  wholesome  use,  occupation,  and  enjoyment 
thereof :  yet  defendants  (below),  well  knowing  &c.,  but  contriving 
&c.  to  injure  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  and 
enjoyment  of  a  certain  one  of  the  said  windows,  and  to  annoy  and 


(1)  It  is  observable  that  only  one 
of  the  pleas  in  Trtmeere  v.  Alorist/Hy 
41  R.  R.  566  (1  Ring.  N.  C.  89),  con- 
tained an  averment  of  plene  admrnis- 
travitf  and  of  an  offer  to  surrender. 
The  third  plea  contained  no  such 
averments;  nor  was  there  any  in 
Tilney  v.  Nam's  (1  Ld.  Ray.  553), 
cited  and  relied  on  by  the  Court  in 
Ttenwerf  v.  Muriswi,      In  the  report 


(1  Ring.  N.  C.)  no  distinction  appears 
to  have  been  made  between  the  pleas. 

(2)  Followed  in  Olocer  v.  Coleman 
(1874)  L.  R.  10  C.  P.  108,  44  L.  J. 
C.  P.  66;  and  in  (W;^<r  v.  Straker 
(1888)  40  Ch.  D.  21,  58  L.  J.  Ch.  26. 
RefeiTed  to  by  Likdley,  L.  J.,  in 
Ilollins  V.  Verney  (1884)  13  Q.  B.  Div. 
304,  307,  53  L.  J.  Q.  B.  430,  432— 
R.  C. 
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inconvenience  him  in  the  use,  possession,  and  enjoyment  of  the       Flight 

said  messuage  or  house  with  the  appurtenances,  heretofore,  viz.  on      thomah. 

Ist  January,  a.d.  1882,  wrongfully  and  injuriously  erected  and 

raised,  and  caused  and  procured  to  be  erected  and  raised,  a  certain 

wall  and  building  near  to  the  last  mentioned  of  the  said  windows ; 

and  afterwards,  viz.  on  1st  February  in  the  year  aforesaid,  *wrong-       [  *<589  ] 

fully  and  injuriously  erected  and  raised,  and  caused  &c.,  a  certain 

other  wall  and  building  near  to  the  said  last  mentioned  of  the 

said  windows ;  and  wrongfully  and  injuriously  kept  and  continued 

the  said  walls  and  buildings  so  there  respectively  wrongfully  erected 

and  raised  for  a  long  time,  viz.  from  the  respective  times  of  raising 

and  erecting  the  same  until  the  time  of  the  commencement  of  this 

suit :  by  means  of  which  said  premises  the  said  messuage  or  house, 

during  all  the  time  aforesaid,  was  and  is  greatly  darkened,  and  the 

light  and  air  were  and  are  hindered  &c. 

First  plea  to  the  first  count,  except  as  to  the  parts  mentioned  in 
the  introductory  part  of  the  second  plea.  Not  guilty.  Second  plea 
to  the  first  count,  as  to  erecting  part  of  the  first  wall  mentioned, 
and  thereby  preventing  light  and  air  from  entering  through  part, 
viz.  the  middle  part,  of  the  said  window,  near  to  which  &c., 
actionem  nan,  because  defendants  say  that,  at  the  time  of  their 
erecting,  and  causing  &c.,  the  said  part  of  the  said  wall  and 
building,  the  said  part  of  the  said  window  in  this  plea  mentioned 
had  been  made,  and  had  existed  and  been  enjoyed,  and  the  access 
and  use  of  light  and  air  through  and  by  means  of  the  said  part  of 
the  same  window  and  the  opening  and  space  thereof  had  been 
enjoyed,  for  a  certain  short  space  of  time  only,  and  for  a  less 
period  than  twenty  years,  that  is  to  say,  for  nineteen  years  and  a 
part  of  another  year,  only:  and  that  the  said  part  of  the  said 
wall  &c.,  in  this  plea  mentioned,  was  kept  and  continued  from  the 
said  time  of  the  raising  and  erecting  thereof  continually  until  the 
commencement  of  this  suit  and  hitherto;  and  that  the  space  or 
period  of  one  year  did  not  elapse  from  the  said  time  of  the  raising 
*and  erecting  of  the  said  part  of  the'  said  wall  &c.  before  or  until  [  *6iki  ] 
the  commencement  of  this  suit:  and  that,  at  the  time  of  the 
erecting  and  raising  of  the  said  part  of  the  said  wall  &c.,  viz.  on 
let  January,  a.d.  1832,  and  from  the  time  of  such  last  mentioned 
erecting  and  raising  continually  until  the  commencement  of  this 
suit,  plaintiff  had  notice  that  defendants  had  erected  and  raised 
the  said  part  of  the  said  wall,  and  thereby  prevented  the  light  and 
air  from  entering  into  the  said  bouse  through  the  said  part  of  the 
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Flight  said  window :  and  that,  at  the  time  of  the  said  erecting  and  raising 
Thomas,  and  causing  to  be  &c.  the  said  part  of  the  said  wall,  in  manner  Sec, 
and  continually  from  thenceforth  until  the  commencement  of  this 
suit,  the  light  and  air  ought  not  to  have  entered  through  the  said 
part  of  the  said  window  into  the  said  house  for  the  convenient  or 
wholesome  use,  occupation  or  enjoyment  thereof,  save  for  and  by 
reason  and  means  of  the  premises  in  this  plea  in  that  behalf  afore- 
said ;  without  this,  that  the  light  and  air  ought  to  have  entered 
through  the  said  part  of  the  said  window  in  this  plea  mentioned, 
in  manner  &o.  Conclusion  to  the  country.  Issue  thereon.  There 
were  other  pleadings,  which  it  is  unnecessary  to  state. 

The  cause  was  tried  before  Parke,  B.,  at  the  Dorchester  Summer 
Assizes,  1888,  and  a  bill  of  exceptions  tendered,  on  grounds  which 
were  stated  in  the  bill  (substantially)  as  follows. 

It  was  proved  that,  at  the  time  of  defendants  erecting  &c.  the 
part  of  the  wall  mentioned  in  the  second  plea,  the  part  of  the 
window  therein  also  mentioned  had  been  made,  and  had  existed 
and  been  enjoyed,  and  the  access  and  use  of  the  light  and  air, 
through  and  by  means  of  the  same  window  and  the  opening  and 
[  '691  ]  space  thereof,  *had  been  enjoyed,  for  nineteen  years  and  three 
hundred  and  thirty  days  only ;  and  that  the  space  of  one  year  did 
not  elapse  from  the  time  of  the  erecting  &c.  the  said  part  of  the 
said  wall  before  or  until  the  commencement  of  this  suit,  such  suit 
being  the  only  suit  or  action  wherein  the  right  or  claim  to  the 
access  or  use  of  light  or  air  through  or  by  means  of  the  same 
window  and  the  opening  and  space  thereof  has  been  brought  into 
question  :  and  that,  at  the  time  of  the  erecting  &c.  of  the  said  part 
of  the  same  wall,  and  from  the  time  of  such  last  mentioned  erecting 
&c.  continually  until  the  commencement  of  this  suit,  plaintiff  had 
notice  that  the  defendants  had  erected  &c.  the  said  part  of  the 
same  wall,  and  had  thereby  prevented  the  light  and  air  from 
entering  into  the  house  in  the  declaration  mentioned  through  the 
said  part  of  the  same  window\  And  it  was  further  proved  that,  at 
the  time  of  the  commencement  of  this  suit,  the  said  part  of  the 
same  window  had  been  made,  and  had  existed  and  been  enjoyed, 
and  the  access  and  use  of  light  and  air,  through  the  said  part  &c. 
and  the  opening  and  space  thereof,  had  been  enjoyed,  for  the  full 
space  of  twenty  years,  save  and  except  as  aforesaid,  without  any 
interruption,  save  and  except  the  interruption  above  mentioned  ; 
and  that  the  same  w^as  not  enjoyed  by  any  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing  ;  and 
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that  at  the  time  of  the  commencement  of  this  suit  such  interruption       Flight 
had  not  been  submitted  to  or  acquiesced   in  for   one  year  after      Thomas. 
plaintiff  had  notice  thereof,  nor  had  the  said  interruption  existed 
for  one  year  before  the  commencement  of  this  suit.     Whereupon 
plaintiff's  counsel  insisted  that  the  matters  so  proved  were  decisive 
evidence  that  the  Hght  and  air  ought  to  have  *entered  &c.,   in       [  •fi92  ] 
manner  &c. ;  and  they  alleged  that  plaintiff  was  therefore  entitled 
to   the  verdict.     Defendants'   counsel   insisted  that   the  matters 
proved  were  decisive  to  the  contrary,  and  entitled  defendants  to  a 
verdict.     The  bill  of  exceptions  then  stated  that  the  Judge  gave  his 
opinion  in  favour  of  the  plaintiff,  and  directed  the  jury  accordingly : 
and  a  verdict  was  found  for  the  plaintiff :  whereupon  defendants' 
counsel  excepted  &c. 

Judgment  having  been  entered  up,  the  defendants  below  brought  ^ 
error.  The  assignment  of  errors  was  in  the  common  form ;  and 
the  bill  of  exceptions  was  stated  in  the  WTit,  and  produced  by  the 
plaintiffs  in  error.  The  case  was  argued  at  the  sittings  in  error  in 
Trinity  vacation,  1839,  before  Tindal,  Ch.  J.,  Vaughan,  Bosanquet, 
and  Erskine,  JJ.,  and  Parke,  Gurney,  and  Maule,  Barons. 

Manning  for  the  plaintiffs  in  error  (the  defendants  below)  : 

The  plaintiff  below  asserts  a  right  existing  at  the  time  when  the 
grievances  were  committed.  If  the  right  was  only  inchoate  then, 
but  became  complete  by  subsequent  lapse  of  time,  the  declaration 
should  have  been  framed  accordingly.  It  is  true  that  in  this  case 
the  act  complained  of  had  not  been  acquiesced  in  for  a  year  when 
the  action  was  brought ;  but  the  right  had  not  been  enjoyed  for  the 
full  period  of  twenty  years  next  before  action  brought :  it  had  been 
broken  off  before  the  expiration  of  the  twenty  years,  and  continued 
so  down  to  the  commencement  of  the  action.  In  such  a  case  the 
enactment  requiring  that  the  interruption  shall  have  continued  a 
year  does  not  take  effect.  Bright  v.  Walker  (i)  shows  the  principle 
upon  which  sects.  3  *and  4  of  stat.  2  &  3  Will.  IV.  c.  71  (2)  must  be  C  *^^'^  J 
construed  and  applied. 

(1)  40  R.  R.  536  (I  Cr.  M.  &  R.  shall  be  deemed  absolute  and  inde- 
211 ;  4  Tyr.  502).  feasible,  any  local  usage  or  custom  to 

(2)  Stat.  2  &  3  Will.  IV.  c.  71,  s.  3,  the  contrary  notwithstanding,  unless 
enacts,  **  That  when  the  access  and  use  it  shall  appear  that  the  same  was 
of  light  to  and  for  any  dwelling-house,  enjoyed  by  some  consent  or  agreement 
workshop,  or  other  building  shall  have  expressly  made  or  given  for  that 
been   actually  enjoyed  therewith  for  purpose  by  deed  or  writing." 

the  full  period  of  twenty  years  with-  Sect.  4  enacts,  **That  each  of  the 

out    interruption,   the    right    thereto      respective  periods  of  years  hereinbefore 
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Plight  (Pakkb,   B.  :    My  opinion   at   Nisi   Prius  was  founded  on  the 

Thomas,  wording  of  the  clauses ;  I  should  have  been  glad  if  the  absurdity 
arising  upon  them  could  have  been  got  rid  of.  The  enacting  clause, 
sect.  3,  gives  an  indefeasible  title  if  the  easement  shall  have  been 
"  actually  enjoyed  "  for  the  full  period  of  twenty  years  without 
interruption.  The  explaining  clause,  sect.  4,  declares  that  no  act 
shall  be  deemed  an  interruption,  unless  the  same  shall  have  been 
acquiesced  in  for  one  year  after  notice.  Thus,  if  there  be  any 
series  of  interruptions,  each  for  less  than  a  year,  the  enjoyment 
will  suffice,  however  it  may  fall  short  of  twenty  years,  and  although 
it  be  taken  against  the  will  of  the  owner,  who  endeavours  to 
interrupt  it.  The  more  reasonable  provision  would  have  been  that 
any  interruption,  acquiesced  in,  should  suffice,  as  that  would  con- 
clusively rebut  the  supposition  of  a  grant.  But  the  difficulty  here 
is,  to  get  over  the  words.) 

According  to  the  construction  on  the  other  side,  if  the  wall  had 
been  built  in  the  twentieth  year,  and  the  owner  of  the  window  had 
[  •694  ]  thrown  it  down,  *the  builder  might  have  recovered  against  him  in 
trespass  during  the  year  ;  yet,  when  that  period  expired,  the  owner 
of  the  window  might  have  brought  his  action  against  the  builder 
of  the  wall  for  wrongfully  erecting  it.  It  cannot  have  been  the 
intention  of  the  statute  that  an  act,  lawful  when  done,  should 
become  unlawful  by  relation.  ''Acts  of  Parliament  are  to  be  so 
construed,  as  no  man  that  is  innocent,  or  free  from  injury  or 
wrong,  be  by  a  literal  construction  punished  or  endamaged:" 
Go.  Litt.  860a.  ''The  words  of  an  Act  of  Parliament  must  be 
taken  in  a  lawful  and  rightful  sense :  "  Co.  Litt.  881  b.  Statutes 
must  be  subjected  to  those  exceptions  which  reason  requires,  though 
not  made  in  words  :  Reniger  v.  Fogossa  (i).  "  That,  which  law  and 
reason  allows,  shall  be  taken  to  be  in  force  against  the  words  of 
statutes :  "  Parti-idge  v.  Strange  (2).  The  Judges  have  sometimes 
taken  things  by  equity  against  the  text,  to  reconcile  them  with 
reason  :  Fulmeraton  v.  Steivard  (3) ;  and  have  limited  general  words 

mentioned  shall  be  deemed  and  taken  been    or    shall    be    submitted    to   or 

to  be  the  period  next  before  some  suit  acquiesced  in  for  one  year  after  the 

or  action  wherein  the  claim  or  matter  party  interrupted   shall  have  had  or 

to  which  such  period  may  relate  shall  shall  have  notice  thereof,  and  of  the 

have  been  or  shall  be  brought  into  person  making  or  authorising  the  same 

question,   and  that  no  act  or   other  to  be  made." 

matter    shall    be    deemed    to  be  an  (1)  Plowd.  1,  13. 

interruption,   within  the  meaning  of  (2)  Flowd.  77,  88. 

this  stitute,  unless  the  same  shall  have  (3)  Plowd.  102,  109, 
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according  to  the  exigence  of  particular  cases  and  the  real  intent  of       Flight 
the  legislators :  StraiUinij  v.  Morgan  (i).     Similar  doctrine  is  laid       Thomas. 
down    in    WiUion   v.    Barkley{2),  StoweU  v.  Lord   Zoudi  (s),   and 
Eyston  v.  Stadd  (4).     In  some  of  the  passages  referred  to,  instances 
are  given  in  which,  to  avoid  practical  absurdity,  more  violence  has 
been  done  to  the  words  of  statutes  than  the  plaintiffs  in  error 
contend  for  here.     Maltravers  v.  Powel(5),  IlarherVs  case  (6),  and 
2   Inst.  292,   298,  also  furnish   authorities    for  a  reasonable,  as  ' 
distinguished   from   a   literal,  *construction   of  statutes :   and   in       [  *^^^  ] 
2  Inst.  112  it  is  said  that  they  ''  must  be  so  construed,  as  no 
collateral  prejudice  grow  thereby."     The  words  "enjoyment  as  of 
right  "  in  stat.  2  &  3  Will.  IV.  c.  71,  s.  5,  are  commented  upon  by 
this  Court  in  Tickle  v.  Broun  (7) ;  and  it  is  there  laid  doWn  that  the 
enjoyment  required  by  the  statute  must  hav*e  been  either  strictly 
legal,  or,  if  not  so,  '*  yet  lawful  to  the  extent  of  excusing  a  trespass." 
Here,  if  the  plaintiff  had  thrown  down  the  wall  within  the  twenty 
years,  and  had  been  sued  in  trespass,  his  prior  enjoyment  would 
not  have  been  a  sufficient  excuse. 

(Pabee,  B.  :  The  words  "excusing  a  trespass,"  there,  mean  that 
the  thing  shall  be  done  under  a  claim  of  right,  and  not  by  stealth.) 

The  Court  say  that  an  enjoyment  had  "by  tacit  sufferance"  will 
not  suffice ;  and  that  seems  to  be  the  present  case.  The  user  ought 
to  be  accompanied  by  an  assertion  of  right. 

(Maule,  B.  :  Sect.  2  requires  that  the  easements  there  mentioned 
shall  have  been  enjoyed  by  persons  "  claiming  right  thereto  ;  "  but 
in  sect.  3,  which  relates  to  the  access  of  light,  there  is  no  such 
expression  ;  and  I  think  the  omission  is  made  purposely.) 

Sect.  5  requires  the  enjoyment  "  as  of  right "  to  be  pleaded  in  all 
the  cases  where  an  immemorial  right  was  formerly  alleged. 

(Maule,  B.  :  The  clause  referred  to  seems  applicable  only  where 
a  defendant  claims  to  do  that  which,  but  for  his  right  under  the 
act,  would  be  a  trespass.  It  is  questionable  whether  the  forms 
given  there  apply  to  windows.) 

(1)  Plowd.  199,  204,  205.  (5)  Dyer,  245  a,  pi.  64. 

(2)  Plowd.  223,  231.  {6)  3  Co.  Eep,  11  b,  13  b. 

(3)  Plowd.  353,  366.  (7)  43  R.  B.  358  (4  Ad.  &  El.  369). 

(4)  Plowd,  459,  464. 
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Flight  Wriffht  v.  Williams  (i)  may  be  cited,  where  it  was  laid  down  that 
Thomas,  the  statute  **  intended  to  confer,  after  the  periods  of  enjoyment 
therein  mentioned,  a  right  from  their  first  commencement,  and 
[  ^696  ]  to  legaHze  every  act  done  in  the  exercise  *of  the  right  during 
their  continuance.'*  But  there  the  defendants,  who  relied  upon 
the  statute,  had,  for  forty  years,  done  acts  on  which  they  grounded 
their  right,  namely,  the  collecting  of  foul  water  and  discharging  it 
over  the  plaintiff's  closes ;  here  there  was  no  act  which  the  plaintiif 
below  could  have  done  to  bring  into  controversy  the  right  of  main- 
taining the  wall,  but  to  abate  it.  The  cases,  therefore,  are  very 
different. 

ErUf  contra : 

The  direct  words  of  the  statute  are  in  favour  of  the  plaintiff 
below.  The  Court  must  look  back  to  the  period  of  twenty  jsears 
before  action  brought,  and  see  whether  the  claimant  has  enjoyed, 
during  the  intermediate  time,  without  any  interruption  acquiesced 
in  for  a  year  after  notice.  Undoubtedly  the  consequence  is  that 
an  inchoate  right  is  acquired  immediately  after  the  expiration  of 
nineteen  years,  which  right  will  be  complete  if  not  disputed  by 
action  within  the  twenty  years.  There  is  no  hardship  in  this  ;  for 
the  party  against  whom  the  right  is  being  acquired  has  notice  that 
the  servitude  is  about  to  be  imposed :  but  at  any  rate  the  Court 
will  not  speculate  on  comparative  inconveniences  where  the  letter 
of  the  statute  is  clear.  If  the  words  '*  without  interruption  "  in 
sect.  8  be  not  qualified  by  sect.  4,  it  must  follow  that  an  interrup- 
tion for  any  period,  not  only  at  the  end  of  the  twentieth  year,  but 
at  any  time  after  the  commencement  of  the  twenty  years,  will 
defeat  the  right.  But  the  sense  of  the  statute  is,  that,  if  the 
enjoyment  has  continued  for  more  than  nineteen  years,  and  is 
then  interrupted  until  the  end  of  the  twentieth,  the  right  becomes 
perfect  notwithstanding  such  interruption ;  and,  if  the  interruption 
[  *^^^  ]       be  continued,  an  action  *lies  for  the  continuance. 

(Maulb,  B.  :  Supposing  **  interruption,"  in  sect.  3,  to  mean  an 
interval  between  two  periods  of  enjoyment,  the  difficulty  would  be 
removed,  and  the  case  decided  against  you. 

TiNDAL,  Ch.  J. :  The  question  is,  whether  nineteen  years  and  a 
day  can  give  right  under  sect.  3.) 


(1)  46  R.  R.  265  (1  M.  &  W.  77 ;  Tyr.  &  G.  375). 
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It  will,  after  the  twenty  years  have  expired.  Flight 

V. 

Thomas 
(BosANQUET,  J. :  Suppose  there  had  been  an  enjoyment  for  twenty 

years  without  interruption,  and  then  an  interruption  submitted  to 

for  a  year  before  action  brought :    do  you  say  the  right  would 

be  gone?) 

It  would  not,  having  once  been  perfected. 

(BosANQUBT,  J.,  referred  to  sect.  6. 

Parke,  B.  :  That  seems  to  contemplate  the  case  in  which  there 
is  no  proof  except  by  inference  from  a  lapse  of  years  (1).) 

In  this  case  the  only  interruption  has  been  for  a  shorter  period 
than  a  year,  and  there  is  no  authority  for  ascribing  any  greater 
effect  to  such  an  imperfect  interruption  at  the  end  than  in  the 
middle  of  the  year. 

(TiNDAL,  Ch.  J. :  The  argument  is,  that  it  prevents  the  twenty 
years  from  being  completed.) 

The  same  might  have  been  said  here  if  the  wall  had  been  built  in 
the  middle  of  the  year  and  immediately  thrown  down.  Bringing 
an  action  is  equivalent,  for  this  purpose,  to  abating  the  wall. 
The  judgment  delivered  by  Lord  Abinger,  C.  B.,  in  Wrujht  v. 
WilUamg  (2)  is  decisive  of  the  present  case,  and  was  concurred 
in,  so  far  as  it  applies  here,  by  the  Court  of  Common  Pleas  in 
Jones  V.  Price  (3),  and,  more  expressly,  by  the  Court  of  Queen's 
Bench  in  Richards  v.  Fry  (4). 

(Parke,  B.  :  It  results  from  the  decision  in  Wryjht  v.  WHliaim  (2) 
that,  if  there  be  an  enjoyment  *for  twenty  years,  with  an  interrup-  [  •<••"*  j 
tion  for  two  days  during  one  of  those  years,  an  action  for  such 
interruption  may  be  brought  when  the  twenty  years  expire,  because 
the  lapse  of  that  period  of  enjoyment  would  show  a  right  from  its 
first  commencement.  But  the  question  now  is,  whether  such  an 
interrupted  enjoyment  will  suffice  under  the  third  section.) 

Here  has  been  an  obstruction  for  thirty-five  days  ending  with  the 
twenty  years :  an  action  may  be  brought  for  the  obstruction  caused 

(1)  See  the  judgment  of  Coleridge,      Tyr.  &  G.  375). 

J.   in   hniley  v.  App/eyarti,  47   R.  R.  (3)  3  Bing.  N.  C.  52. 

537  (H  Ad.  &  El.  161).  (4)  45  R.  R.  816  (7  Ad.  &  El.  698). 

(2)  46  R.  R.  265  (1  M.  &  W.  77; 
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Flight  on  any  one  of  those  days  ;  and  it  is  not  necessary  that  there  should 
Thomas,  have  been  a  subsequent  enjoyment.  And  the  declaration  is  large 
enough  in  its  averments  to  meet  the  state  of  facts.  RrT  v.  Caloic  (i) 
was  decided  on  the  principle  that  a  party's  **  subsequent  possession 
reflects  light  back  on  the  title  under  which  he  before  held." 
It  appears  from  Payne  v.  Shedden  (2)  that  a  mere  cessation  of  user 
during  part  of  the  twenty  years  is  not  necessarily  inconsistent  with 
continued  enjoyment.  It  may  be  said  that  the  construction  now 
insisted  upon  shortens  the  period  of  prescription  from  twenty 
years  to  nineteen  and  a  day;  but  no  argument  can  be  founded 
on  that  consequence.  In  like  manner  it  might  be  said,  though 
inaccurately,  that  the  decision  in  Doe  d.  Knight  v.  Nepean  (3) 
shortened  the  time  for  bringing  ejectment  in  similar  cases  to 
thirteen  years. 

(Erskine,  J.:  The  title  here  does  not  become  complete  at  the 
shorter  period,  but  only  the  evidence  of  title.) 

r  ^9^  ]  Manning,  in  reply : 

liicliards  v.  Fry  (4)  shows  only  that  a  party  setting-up  title  under 
the  statute  must  follow  its  language  in  pleading.  Stat.  2  &  3 
Will.  IV.  c.  71,  s.  3,  requires  that  the  excess  of  light  shall  have 
been  enjoyed  **  for  the  full  period  of  twenty  years  without  inter- 
ruption." Assuming  that  this  might  be  construed  in  some  cases 
to  mean  **  with  interruption,"  still  the  language  implies  that  there 
must  be  a  subsequent  as  well  as  a  prior  enjoyment. 

(Pabkb,  B.  :  Sect. '4  speaks  of  the  party  interrupted.  The  statute 
seems  to  contemplate  interruption  of  the  right,  not  of  the  period.) 

Sects.  8  &  4  must  be  taken  together.  Suppose  the  words  of  sect.  3 
had  been  "  with  interruption,  but  not  acquiesced  in  for  one  year :  " 
could  it  be  doubted  that  an  enjoyment  after  as  well  as  before  was 
contemplated  ?  The  case  has  been  put,  on  the  other  side,  as  if  the 
action  were  entirely  for  a  wrongful  continuance;  but  the  declaration 
is  not  so  framed.  Wright  v.  Williams  (5)  may  require  some  revision, 
if  it  decides  that  an  act,  lawful  when  done,  may  become  unlawful 
by  relation.  (jur.  adv.  vult. 

(1)  3  M.  &  S.  22.  referred  to),  Nejfean  v.  Doe  d.  Kniyht, 

(2)  42  R.  R.  808  (1  Moody  &  Rob.      46  R.  R.  789  (2  M.  &  W.  894). 

382).  (4)  45  R.  R.  816  (7  Ad.  &  El.  698). 

(3)  6  B.  &  Ad.  86.  Judgment  (5)  46  R.  R  265  (1  M.  &  W.  77; 
affirmed  on  error  (as  to  the  point  here      Tyr.  &  G.  375). 
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TiNDAL,  Ch.  J.,  now  delivered  the  judgment  of  the  Court.     (After       Flight 
stating  the  substance  of  the  first  count  of  the  declaration,      thomab. 
and  of  the  second  plea,  and  the  facts  proved  before  Parke,  B., 
with  his  ruling,  and  the  exception,  as  stated,  pp.  468 — 471, 
ante,  his  Lordship  continued  as  follows :) 

The  question,  therefore,  before  us  arises  entirely  on  the  statute 
2  &  3  Will.  IV.  c.  71,  "  for  shortening  the  time  of  prescription  in 
certain  cases,"  and  will  depend  principally  *on  the  construction  to  [  '700  ] 
be  put  on  the  third  and  fourth  sections  of  that  Act.  If  the  third 
section  had  stood  alone,  the  plaintiff  below  could  not  have  estab- 
lished any  claim  to  the  use  of  the  light  in  question  ;  for  the  use  of 
the  light  had  not,  upon  the  evidence,  been  actually  enjoyed  with 
the  messuage  for  the  full  period  of  twenty  years  next  before  the 
commencement  of  the  action  without  interruption,  inasmuch  as 
the  defendants  below,  when  the  use  had  been  actually  enjoyed  for 
nineteen  years  and  three  hundred  and  thirty  days,  first  interrupted 
the  enjoyment  by  the  erection  of  the  building,  which  interruption 
continued  down  to  the  commencement  of  the  suit.  But  the  fourth 
section  proceeds  to  define  by  legislative  enactment  what  is  intended 
by  the  word  "interruption  "  used  in  the  third  section :  viz.,  **that 
no  act  or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the 
person  making  or  authorising  the  same."  And,  as,  upon  the  trial, 
it  was  proved  that  the  erection  of  the  wall,  which  was  in  this  case 
the  act  or  matter  complained  of,  was  not  submitted  to  or  acquiesced 
in  by  the  plaintiff  below  for  one  year  after  he  had  notice  of  it,  but 
for  a  very  small  portion  of  a  year  only,  inasmuch  as  within  a  few 
months  fi'om  the  time  of  erecting  the  wall  the  plaintiff  below 
brought  his  action,  we  think  such  erection  of  the  wall,  and  con- 
tinuing it  so  erected,  cannot,  according  to  the  express  words  of  the 
fourth  section,  be  deemed  an  interruption  within  the  meaning  of 
the  Act. 

This  must  be  the  unavoidable  conclusion  from  the  premises, 
unless  it  is  to  be  held  that  the  word  **  interruption  "  *i8  to  be  [  •70i  ] 
confined  to  the  case  of  intermediate  obstructions  or  hindrances  in 
the  course  of  the  period  of  enjoyment  of  twenty  years  mentioned 
in  the  statute ;  and  that  it  is  incapable  of  comprehending  or  being 
applied  to  the  case  of  an  obstruction  or  hindrance  at  the  latter  part 
of  the  period  of  twenty  years,  so  as  io  prevent  the  actual  enjoyment 
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Flight  **  for  the  full  period  of  twenty  years  without  interruption  "  from 
Thomas,  taking  place.  But  there  is  nothing  in  the  word  itself  which 
necessarily  confines  its  meaning  to  an  obstruction  in  the  middle  or 
course  of  the  enjoyment ;  and  no  authority  has  been  cited  to  show 
that  an  interruption  for  the  last  three  months  of  the  period  of 
twenty  years  is  to  be  considered  as  different  in  itself,^  or  in  its  legal 
consequences,  from  an  interruption  of  the  same  duration  in  the 
middle  of  the  twenty  years.  Indeed  the  fourth  section  uses  the 
expression  of  the  ** party  interrupted;"  which  may  well  denote 
that  the  interruption  is  an  obstruction  to  the  exercise  of  the 
right,  and  not  necessarily  an  interruption  of  the  period.  It  must 
undoubtedly  be  admitted  that  there  are  difficulties  attending  the 
Act  whichever  way  it  be  construed.  If  construed  in  favour  of 
the  plaintiff  below,  it  follows  that  an  enjoyment  for  nineteen  years 
and  a  fraction  will  establish  the  right,  provided  the  action  be 
brought  before  the  interruption  has  continued  for  the  full  period  of 
a  year.  If  decided  in  favour  of  the  defendants  below,  then  we 
must  hold  an  obstruction  for  less  than  a  year  to  be  an  interruption. 
Upon  the  whole,  we  adhere  best  to  the  established  rule  for  the 
interpretation  of  Acts  of  the  Legislature,  that,  where  it  is  possible, 
full  sense  and  meaning  must  be  given  to  every  clause  of  the  Act, 
when  we  hold  that  the  obstruction  in  this  case  was  no  interruption 
[  ♦702  ]  *within  the  meaning  of  the  Act,  and,  consequently,  that  the  actual 
enjoyment  of  the  use  of  the  light  continued  for  the  full  period  of 
twenty  years  without  interruption,  and  that  the  direction  of  the 
learned  Baron  was  right. 

We  therefore  think  the  judgment  of  the  Court  below  must  be 
affirmed. 

JiuUjmcn  t  ajfirm cd. 


IN    THE    HOUSE    OF    LORDS. 

[The  plaintiff  appealed  from  the  above  judgment  of  the  Court 
of  Exchequer  Chamber  to  this  House,  and  after  argument,  the 
following  speeches  were  delivered  :] 

1841.         The  Lord  Chancellor: 

'  The  facts  of  this  case,  as  stated  in  the  bill  of  exceptions,  are, 

t  "*  ^Lgjf  1^*°'  ^^^^  ^  window  having  been  made  and  enjoyed  by  the  defendant  in 
error  for  nearly  20  years,  in  the  course  of  the  last  of  those  20  years. 
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and  before  the  expiration  of  it,  the  defendants  below,  the  plaintiffs       Flight 

in  error,  built  a  wall  which,  the  plaintiff  complains,  obstructed  the       Thomas. 

light  *and  air  of  that  window.     Upon  these  facts  being  proved,       [  *24o  ] 

error  is  assigned  on  the  direction  of  the  learned  Judge  who  presided 

at  the  trial ;  as  the  bill  of  exceptions  expresses  it,  ^'  that  the  learned 

Baron  did  then  and  there  declare  and  deliver  his  opinion  to  the 

jury,  that  the  several  matters  so  shown  and  proved  to  the  said 

jury  were  sufficient,  and  ought  to  be  allowed  as  decisive  evidence 

that  the  light  and  air  ought  to  have  entered  through  the  said  part 

of  the  same  window,  and  to  entitle  Thomas  to  a  verdict  upon  the 

issues  joined  in  his  replications  to  the  second  and  fifth  pleas ;  and 

with  that  direction  left  the  same  to  the  jury  :  "  and  the  jury  found 

a  verdict  accordingly. 

The  question  in  this  case  turns  on  two  sections  of  the  Act  2  &  3 
Will.  IV.  c.  71.  (His  Lordship  having  read  the  third  and  fourth 
sections,  as  before  set  out,  proceeded  :)  These  being  the  words  of 
the  Act  of  Parliament,  and  the  facts  in  the  case  being  that  the 
20  years'  enjoyment  of  the  use  of  the  window  expired  before  one 
year  expired  after  the  erection  of  the  wall  which  occasioned  the 
interruption, — so  that,  in  point  of  fact,  when  the  suit  had  com- 
menced 20  years  had  elapsed  from  the  time  when  the  window  was 
first  opened,  and  one  year  had  not  elapsed  since  the  time  when  the 
obstruction  was  created,  —  the  question  is,  whether  the  learned 
Baron  was  correct  in  stating  to  the  jury  that,  under  the  provisions 
of  this  Act,  the  plaintiffs  had  a  right  of  action  to  remove  the 
obstruction. 

The  argument  at  the  Bar  rested  principally  on  this,  that  there 
had  not  been  20  years'  enjoyment.  That  there  had  not  been  one 
year's  interruption  acquiesced  in,  is  clear  from  the  facts  stated  in  the 
bill  of  exceptions ;  but  the  ground  of  the  objection  to  the  direction  of 
the  learned  Judge  was,  that  there  had  not  been  *20  years'  enjoyment  [  *24i  ] 
of  the  window.  Now,  in  point  of  fact,  there  is  no  doubt  that  there 
had  not  been  20  years'  enjoyment,  according  to  the  ordinary 
meaning  and  usage  of  that  term ;  but  the  question  is  not  whether 
there  had  been  20  years'  enjoyment  in  the  ordinary  sense,  but 
whether  there  had  or  had  not  been  20  years'  enjoyment  within  the 
meaning  of  the  Act ;  because,  whatever  term  the  Act  uses,  if  it 
explains  the  meaning  of  that  term,  it  is  quite  immaterial  whether 
the  word  may  or  may  not  be  used  in  any  other  sense  where  it  is 
not  explained  what  the  meaning  of  the  term  is.  Now,  as  I  read 
these  two  sections,  the  meaning  is  that  there  must  be  20  years 
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Flight  from  the  commencement  of  the  right  of  enjoyment  to  the  com- 
Thomas.  mencement  of  the  suit ;  and  no  interruption  shall  be  considered  as 
an  interruption  within  the  meaning  of  the  Act,  that  is  to  say,  for 
the  purpose  of  interfering  with  the  20  years,  unless  that  interrup- 
tion shall  have  lasted  one  year.  The  Act,  therefore,  explains  what 
it  means  by  enjoyment  without  an  interruption  of  one  year's 
duration.  Twenty  years  must  elapse,  but  no  interruption  shall  be 
considered  as  preventing  the  20  years  from  running,  unless  that 
interruption  has  a  duration  of  one  year. 

Now  I  think  it  was  hardly  disputed — although,  when  it  was  put 
to  the  learned  counsel,  an  attempt  was  made  to  show  a  distinction 
— that  within  the  terms  of  this  Act,  if  an  interruption  of  any 
duration  had  taken  place,  and  had  ceased  during  the  running  of 
the  20  years,  so  that  at  the  expiration  of  the  20  years  there  was 
no  obstruction,  that  would  prevent  the  action  being  brought  at  the 
expiration  of  the  20  years :  it  must  be  so  within  the  terms  of  the  Act ; 
because  the  objection  is,  not  that  there  is  not  20  years'  enjoyment, 
[  '242  ]  *bu1)  that  there  is  not  20  years'  enjoyment  without  interruption ; 
and  whether  that  interruption  be  in  the  middle  or  be  at  the  end  of 
the  term,  cannot,  within  the  meaning  of  this  clause,  create  any 
difference  in  the  result. 

That  would  be  the  construction  which  I  should  think  the  obvious 
construction  of  these  two  clauses,  if  there  had  been  no  decision  on 
the  subject.  It  does,  however,  so  happen  that  in  all  the  Courts  at 
Westminster  this  question  has  arisen  more  or  less  directly.  In  the 
case  of  Jones  v.  Price  (i),  the  real  point  decided  was  that  the  20 
years  must  be  pleaded  as  being  next  before  the  commencement  of 
the  suit.  The  right  was  there  laid,  not  as  next  before  the  obstruc- 
tion created,  but  next  before  the  commencement  of  the  suit.  Now 
if  the  right  mode  of  pleading  be  ''  next  before  the  commencement 
of  the  suit,"  that  of  course  implies  that  the  plea  would  have  been 
bad  if  it  had  been  "next  before  the  injury  complained  of."  In 
liichards  v.  Fry  (2),  it  was  held  that  the  laying  the  term  of  enjoy- 
ment before  the  act  complained  of  was  bad,  and  that  it  ought  to 
have  been  next  before  the  commencement  of  the  suit.  There  are 
also  the  case  of  Wright  v.  IViUunns  (3),  and  the  case  of  Laivson  v. 
LaiKjley  (4) ;  which  cases  prove  this,  not  only  that  it  is  good  to  lay 
the  right  20  years  before  the  commencement  of  the  suit,  but  that  it 
is  bad  if  it  is  not  so  laid  :  it  is  bad  if  it  is  laid  next  before  the  injury 

(1)  3  Bing.  N.  C.  u2.  (3)  4G  li.  R.  265  (1  M.  &  W.  77). 

(2)  45  li.  li.  816  (7  Ad.  &  El.  698).  (4)  43  H.  B.  513  (4  Ad.  &  JEl.  890). 
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complaine J  of.     Those  cases  decide  that,  according  to  the  true  con-       Flight 
struction  of  the  Act,  the  20  years  are  to  be  reckoned  from  the  date      Thomas. 
of  the  commencement  of  the  right  claimed  until  the  commencement 
of  the  suit. 

Then  we  have  only  to  put  a  construction  on  the  *word8  of  the  [  •243  ] 
Act  relating  to  the  interruption.  The  words  of  the  fourth  section 
of  the  Act  are  positive  that  no  interruption  for  less  than  one  year 
shall  be  deemed  an  interruption  within  the  meaning  of  this  Act — 
the  meaning  and  purpose  of  the  Act  being  to  give  20  years' 
enjoyment  the  effect  of  absolute  right — that  no  interruption  of 
the  enjoyment  of  that  right  for  less  than  one  year  shall  have  effect 
for  the  purposes  of  the  Act. 

Under  these  circumstances,  I  think  there  cannot  be  a  doubt  that 
the  construction  put  upon  this  Act  by  the  Court  below  was  a  correct 
construction;  and  I  shall  move  your  Lordships  to  aflSrm  the 
judgment  with  costs. 

LoBD  Brouoham  : 

I  entirely  agree  with  my  noble  and  learned  friend  that  the 
learned  Baron  to  whose  direction  the  exception  was  taken,  which 
was  afterwards  brought  by  writ  of  error  to  the  Exchequer  Chamber, 
and  subsequently  brought  from  the  Exchequer  Chamber  before 
this  House,  was  right.  I  cannot  get  over  the  words  of  the  Act,  in 
the  fourth  section,  with  respect  to  the  comi)letion  of  the  20  years 
being  next  before  the  action  brought,  and  the  proviso  with  respect 
to  an  interruption  for  one  year's  duration.  The  arguments  which 
were  used  to  show  riot  merely  the  inconvenient  but  the  apparently 
absurd  consequences  that  might  result,  I  do  not  think  sufficient  to 
countervail  the  plain  and  obvious  meaning  of  the  words.  I  cannot 
get  rid  of  those  words ;  and  the  absurdity  imputed  in  the  argument 
to  that  construction,  does  not  appear  to  me  sufficient  to  warrant  a 
departure  from  that  plain  construction.  Then,  as  my  noble  and 
learned  friend  has  remarked,  though  the  *precise  case  may  not  have  *2U  ] 
arisen,  yet,  as  far  as  the  cases  have  approached  to  the  present  case, 
they  are  clearly  in  favour  of  this  construction.  As  to  the  doubt  said 
to  be  thrown  out  with  reference  to  one  of  those  cases,  namely,  Wright 
V.  WiUiams,  I  think  it  is  not  necessary  to  say  more  than  to  observe 
that  I  for  one  certainly  do  not  partake  of  that  doubt.  I  agree, 
therefore,  with  my  noble  and  learned  friend  that  the  judgnient  of 
the  Court  of  Exchequer  Chamber  must  be  affirmed. 

The  judgment  was  qllirmed  arvordiugJij, 
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1840.  HATCH  V.  TRAYES. 

— ^*  WATSON  V.  KIGHTLEY. 

*■  ^^  702  f  ^^'     (11  ^^^*^1-  '^  ^^1^«'  702—709;  S.  C.  3  P.  &  D.  408  ;  9  L.  J.  (N.  S.)  Q.  B.  119.) 
Debt  may  be  maintained  on  a  pramissory  note,  by  the  payee  against  the 
maker,  though  the  instrument  do  not  express  that  it  is  for  value  received, 
or  for  any  consideration  (1). 
So  on  a  bill  of  exchange,  by  drawer,  being  also  payee,  against  acceptor. 

These  were  actions  of  debt. 

In  Hatch  v.  Trat/es  the  declaration  charged  that  defendant,  on 
8th  April,  1837,  made  her  promissory  note  in  writing,  and  delivered 
the  same  to  plaintiff,  and  thereby  agreed  to  pay  to  plaintiff  or 
his  order  the  sum  of  &c.  (44/.  by  instalments,  4/.  to  be  paid  on 
80th  April,  1837,  and  the  rest  quarterly,  by  payments  of  10/., 
commencing  on  that  day) ;  by  means  whereof  defendant  then,  to 
wit  on  8th  April,  1837,  became  liable  to  pay  plaintiff  the  sum  of 
44/.  in  the  note  specified,  according  to  the  tenor  and  effect  thereof : 
whereby,  and  by  reason  of  the  nonpayment  thereof,  and  of  the 
same  still  remaining  unpaid,  an  action  has  accrued  to  plaintiff  to 
demand  and  have  from  defendant  the  sum  of  44/.  in  the  note 
specified,  parcel  &c. 
[  ♦703  ]  General  demurrer,  and  joinder.     The   cause  assigned  *in   the 

margin  was  that  the  instrument  declared  on  was  not  expressed  to 
be  for  value  received ;  that  debt  did  not  lie  on  a  promissoiy  note 
not  expressed  to  be  for  value  received ;  and  that  the  instrument 
declared  on  was  not  a  promissory  note. 

In  Watson  v.  Kinhtley  the  declaration  charged  that  plaintiff, 
on  10th  January,  1839,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  defendant,  and  thereby  required  defendant 
to  pay  to  plaintiff  or  his  order  11.  8«.  lOd.,  one  month  after  date, 
which  i^eriod  had  elapsed  before  the  commencement  of  the  suit; 
and  defendant  then  and  there  accepted  the  bill,  and  delivered  the 
same  to  plaintiff,  and  then  and  there  agreed  to  pay  plaintiff  the 
amount  of  the  bill,  according  to  the  tenor  and  effect  thereof,  and  of 
the  said  acceptance  thereon. 

Special  demurrer,  assigning  for  cause  that  it  did  not  appear 
by  the  count  that  the  bill  of  exchange  was  accepted  for  value 
received ;  and  that  an  action  of  debt  was  not  sustainable  by  the 
drawer  or  payee  of  a  bill  of  exchange  against  the  acceptor,  unless 
such  bill  on  the  face  thereof  expressed  that  the  same  was  accepted 
for  value  received,  or  some  consideration ;    and  that  it  was  not 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  t&  46  Vict.  c.  61),  s.  3  (4)  {b).  -  E.  C. 
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shown  in  the  count  that  there  was  any  value  or  consideration  for       Hatch 
the  acceptance.     Joinder  in  demurrer.  Trayks. 

Both  cases  were  argued  on  the  same  day  (i)  in  last  Term ;  Hatch 
V.  Truijes  by  W.  H.  IVatsou  for  the  defendant,  and  Butt  for  the 
plaintiff,  and  Watson  v.  K'ujhtley  by  Bramivell  for  the  defendant, 
and  IVIiitehurst  for  the  plaintiff. 

Arguments  for  the  defendants  : 

Debt  cannot  be  maintained  *by  the  payee  of  a  promissory  note  [  *704  ] 
against  the  maker,  nor  by  the  drawer  of  a  bill  of  exchange  against 
the  acceptor,  unless  the  instrument  be  expressed  to  be  for  value 
received.  The  instances  in  which  debt  lies  upon  contract  are 
enumerated  in  Com.  Dig.  Debt,  (A  8) ;  and  the  present  cases  are 
nt't  included :  and,  under  the  same  title,  (B),  cases  are  stated  in 
which  debt  does  not  lie,  among  which  are  these :  ^*  debt  does  not 
lie  upon  a  bill  of  exchange  against  the  acceptor ;  for  the  acceptance 
binds  him  by  the  custom  of  merchants,  but  does  not  raise  a  duty;" 
for  which  an  Anonymous  case  (2)  in  Hardres  is  cited;  and,  again, 
"  It  does  not  lie  upon  a  note  to  pay,  without  a  consideration ;  tho' 
alleged  that  it  binds  by  custom ;  "  for  which  Pearson  v.  Garret  (3) 
is  cited.  A  naked  contract  to  pay  money  will  not  raise  a  debt : 
and  acceptances  are  notoriously  often  given  where  no  debt  has 
previously  existed  between  the  parties,  for  accommodation,  or  for 
the  debt  of  a  third  person.  In  Priddy  v.  Henbrey  (4)  it  was  held 
that  the  drawer  of  a  bill  might  maintain  debt  against  the  acceptor 
where  the  bill  was  expressed  to  be  **  for  value  received  in  goods  :  " 
but  there  the  Court  carefully  confined  the  decision  to  the  particular 
case  where  such  words  appeared,  understanding  them  to  import 
consideration  between  the  parties,  and  recognising  the  authority 
of  the  Anonymous  case  (2)  in  Hardres.  The  remarks  made  by  the 
Court  on  Browne  v.  London  (5)  show  that  the  absence  of  any 
expression  in  the  bill  imputing  consideration  wo  aid  have  changed 
their  view  altogether.  In  Bishop  v.  Young  (6)  it  was  decided  that 
debt  may  be  maintained  by  the  payee  *of  a  promissory  note  [  *7o.3  ] 
against  the  maker,  if  the  note  purport  to  be  for  value  received. 
There  Lord  Eldon  observed  that  the  expressions  above  cited  from 

(1)  January    24  th,    1840.       Before  lo2,  4thed. 

Lonl    Deninaij,    Ch.    J.,    Littledale,  (3)  Skin.  398. 

Williams,  and  Coleridge,  JJ.  (4)  1  B.  &  C.  G74. 

(•J)  Ilardr.  485.      Qted  as  Milton  s  (5)  1  Mod.  285. 

ca.se,  in   liroume  v.  Lwidou,    1    Mod.  (6)  2  Bos.  &  P.  78. 
285.     See  Bruwn  v.  London^    1  N'enti*. 
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Hatch  Gomyns  were  accurate ;  and  the  same  remarks  apply  to  that  case 
TBAYK8.  as  to  Priddy  v.  Henhrey(i).  And  those  made  by  Lord  Eldon  (2) 
on  the  statement,  in  the  Modern  Reports,  of  Welsh  v.  Craig  (3), 
support  the  distinction  for  which  the  defendant  now  contends. 
The  action  of  debt  is  peculiar ;  before  stat.  8  «&  4  Will.  IV.  c.  42, 
s.  18  (4),  it  could  not  be  maintained  against  an  executor  on  the  simple 
contract  of  his  testator,  because  the  testator  might  have  waged  his 
law  (5),  except  in  the  Exchequer,  where  no  wager  of  law  was 
allowed ;  nor  upon  a  vmicessit  solvere,  except  by  the  custom  of 
London,  against  an  executor  (6),  for  the  same  reason.  Nor  does 
it  lie  upon  a  debt  payable  by  instalments,  till  all  be  due  (7).  This 
last  principle  was  applied  to  a  promissory  note  payable  by  instal- 
ments, in  Rudder  v.  Price  (8),  where  the  payee  sued  the  maker 
in  debt,  and  the  action  was  held  not  to  lie.  In  Randcdl  v.  Kigby  (9) 
one  of  two  joint  feofifees  covenanted  that  rent  should  be  paid  to  the 
plaintiff :  and  it  was  held  that  such  covenantor  could  not  be  sued 
in  debt  for  the  arrears  of  the  rent. 

(Coleridge,  J. :  In  Compton  v.  Taylor  (lo)  the  drawer  and  payee 
of  a  bill  of  exchange  declared  against  the  acceptor  in  the  form 
given  by  Reg.  Gen.  Tr.  1  Will.  IV.,  and  joined  counts  in  debt  upon 
[  *706  J  simple  contract ;  and  it  was  held  to  be  no  *misjoinder.  Now  the 
form  does  not  contain  the  words  "value  received;"  and  it  was 
pointed  out,  from  the  Bench,  that  the  forms  were  the  same  for  debt 
and  assumpsit.) 

The  question  there  discussed  seems  to  have  been  only  whether  the 
word  "  promised  *'  was  incompatible  with  debt.  The  decision  was 
that  there  was  not  necessarily  a  misjoinder :  whether  debt  would 
lie  at  all  was  not  discussed.  The  demurrer,  being  to  the  whole 
declaration,  was  too  large  to  raise  that.  In  Cresswell  v.  Crisp  (ii) 
and  Lyons  v.  Cohen  (12)  it  was  decided  that  such  a  demurrer  as  the 
present  was  not  frivolous.  Comyns  appears  to  have  taken  for 
granted  that  the  remedy  was  always  in  assumpsit:  Merchant 
(F  12),  (F  13);  Action  upon  the  case  upon  assumpsit,  (A  2). 

(1)  1  B.  &  C.  674.  Saund.  68. 

(2)  2  Bt  s.  &  P.  82.  (7)  Countess  of  Plymimth  v.  Throy- 

(3)  8  Mod.  373;    S,  C,  2  Stra.  680.  morUm,  1  Salk.  6o. 

(4)  Itepealed  by  the  Civil  Procedui-e  (8)  1  H.  Bl.  o47. 
Acts  Eepeal  Act,"  1879.  (9)  4  M.  &  W.  130. 

(5)  PiVic/if;i/aca8e,9Co.Eep.86b,87b.  (10)  4  M.  &  W.  138. 

(6)  SuelJiiKja  case,  5  Co.  Rep.  82  b.  (11)  2  Vv   &  M.  634. 
Note   (2)   to    TurbiWs  case,  1   Wms.  (12;  3  DowL  P.  C.  243. 
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Arguments  for  the  plaintiffs  :  Hatch 

The  absence  or  insertion  of  the  words  **  vahie  received"  can  Tbayks. 
make  no  difference :  they  are  impKed  both  in  promissory  notes  and 
in  bills  of  exchange.  It  was,  indeed,  supposed  at  one  time  that 
even  assumpsit  could  not  be  maintained  unless  these  words  were 
introduced :  that,  however,  is  now  clearly  understood  to  have  been 
a  mistake :  Bayley  on  Bills,  p.  40  (5th  ed.)  (i)  ;  and  the  principle 
applies  equally  to  actions  of  debt.  In  Stratum  v.  /////  (2)  it  was 
holden  that  the  indorsee  of  a  bill  of  exchange  might  sue  the 
indorser  in  debt. 

(W.  H.  Watson:  That  case  is  explained  in  the  judgment  in 
Priddy  v.  Henbrey  (3) ;  it  depended  upon  the  particular  relation 
of  indorser  to  indorsee,  which  creates  a  privity.) 

The  indorser  only  contracts  to  pay  if  the  acceptor  do  not. 

(Lord  Denman,  Ch.  J. :  That  was  for  value  received ;  and  the 
*  indorser  was  also  drawer.)  [  ♦707  ] 

But  the  question  was  between  him  and  the  indorsee.  In  Com. 
Dig.  Debt  (A  8),  it  is  said,  **  debt  lies  upon  every  express  contract 
to  pay  a  sum  certain  :  as,  if  a  man  covenants  or  grants  to  pay." 
A  covenant,  indeed,  implies  a  consideration  ;  but  so  does  a 
promissory  note  between  maker  and  payee,  and  a  bill  of  exchange 
between  drawer  and  acceptor  (4).  In  Rumball  v.  Bali  (5)  debt  was 
brought  on  a  promissory  note,  containing  the  words  "I  acknow- 
ledge myself  indebted ; "  and  it  was  held  to  lie :  there  the  words 
inserted  import  no  more  than  is  in  effect  expressed  whenever  a 
bill  is  accepted  or  a  promissory  note  made.  If  a  declaration 
omitted  the  words  "  value  received,"  and  the  bill  contained  them, 
could  that  be  considered  a  variance  ?  Rudder  v.  Price  (6)  is  rather 
in  favour  of  the  plaintiffs ;  for  there  the  decision  did  not  turn 
upon  any  general  objection  to  the  action  of  debt  upon  such  instru- 
ments, but  upon  the  instalments  not  being  all  due.  Notes  under 
the  Coal  Act,  8  Geo.  II.  c.  26,  ss.  7,  8(7),  required  the  considera- 
tion to  be  expressed;    but  that  was  by  positive  enactment.     The 

(1)  Chitty  on  Bills,  160,  161,  9th  ed.  (5)  10  Mod.  38. 

(2)  3  Price,  253.  (6)  1  H.  Bl.  547. 

(3)  1  B.  &  C.  681.  (7)  See  Bayley  on  Bills,  p.  40  (5th 

(4)  See  the  judgment  of  Eyre,  ed.).  The  clauses  are  repealed  by  stat 
C.  B.  in  (HUon  v.  Minet,  1  B.  R.  754  47  Geo.  III.  sess.  2,  c.  Ixviii.  (local 
(1  H.  Bl.  569,  602).  and  personal,  public),  s.  28. 
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Hatch       objection,  that  the  bill  may  be  for  the  debt  of  a  third  party,  or 

Tbayes.       merely    for   accommodation,    would    apply   equally   if    the   words 

*'  value  received  "  were  inserted  ;   for  these  words  merely  import 

that  some  consideration,  however  originating,  is  now  acknowledged 

to  exist  as  between  the  drawer  and  acceptor.     lUnulall  v.  IU(jhy  (i) 

was  decided  on  the  ground  that  the  covenant,  on  the  face  of  the 

instrument,  was  merely  collateral.     Ctrnpton  v.  Taylor  (2)  shows 

[  '708  ]       that  the  forms  given  in  the  rules  of  *Tr.  1  Will.  IV.  are  applicable 

to  actions  of  debt,  without  the  words  ''value  received."      There 

Cloves  V.  Williams  (s)  was  cited,  where,  on  demurrer  to  the  plea, 

the  Court  considered  that  a  count  on  a  bill  of  exchange,  by  indorsee 

against  acceptor,  was  framed  in  debt,  though  it  contained  the  word 

**  promised,"  and  the  plaintiff  on  this  objection  to  the  declaration 

agreed  to  amend.    That  was  not  between  the  same  parties  as  here: 

and  a  question  of  misjoinder  arose.     If  this  action  be  maintainable 

upon  principle,   the   Court   will   sustain  it,  though  there   be   no 

direct  authority ;    as   was  done  in  the   instances   of  actions    of 

indebitatus    assumpsit  against   a  corporation   for   goods   sold    and 

delivered,  and  of  assumpsit  on  a  special  contract,  not  under  seal, 

at  the  suit  of  a  corporation  :    Beverley  v.  The  Lincoln  Gas  Liffht 

and    Coke    Company  (4)  ;    Church   v.   The  Imperial  Gas   Light  and 

Coke  Company  (o). 

Cur,  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  first  of  these  actions  was  debt  by  the  payee  of  a  promissory 
note  against  the  maker.  The  second  was  debt  by  the  drawer  of 
a  bill  of  exchange  against  the  acceptor.  Neither  instrument 
contained  the  words  **  value  received." 

The  question,  and  the  course  of   argument,  were  substantially 

the  same  in  the  two  cases;  and  the  counsel,  who  contended  that 

the  actions  were  not  maintainable  for  want  of  the  words  "  value 

[  *''*>'-^  1       received,"  admitted  that,  *if  those  words  had  been  inserted,  the 

plaintiff  in  each  case  must  have  succeeded. 

But  we  are  of  opinion  that  those  words  express  only  what  the 
law  must  imply,  in  each  case,  from  the  nature  of  the  instrument 
and  the  relation  of  the  parties  apparent  upon  it;  and  that  it 
therefore  makes  no  difference,  as  to  this  question,  whether  the 
words  be  or  be  not  inserted. 

(1)  4  M.  &  W.  130.  (4)  45  R.  R.  626  (6  Ad.  &  El.  829). 

(2)  4  M.  &  W.  138.  (5)  45  R.  R,  638  (6  Ad.  &  El.  S46). 

(3)  3  Ring.  N.  C.  868 ;  5  Scott,  68. 
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We  hold,  therefore,  that  the  action  of  debt  is  maintainable  in  Hatch 
each  case ;  and  our  view  is  in  accordance  with  a  late  decision  in  Tbayes. 
the  Court  of  Exchequer,  mentioned  to  us  by  my  brother  Pahke  (i). 

Judgment  for  2)lahitiff  ill  each  case. 


CADBY  V.  MAETINEZ.  i8*o. 

(11  Adol.  &  Ellis,  720-726;  S.  C.  3  P.  &  D.  386 ;  9  L.  J.  (N.  S.)  Q.  B.  281.) 


Lease  for  twenty-one  years  from  Michaelmas,  1823,  with  covenant  that, 
if  the  tenant  should  desire  to  determine  the  demise  at  the  end  of  the  first 
fourteen  years,  and  should  leave  or  give  six  calendar  months'  notice 
immediately  preceding  the  expiration  of  the  first  foui-teen  yeare,  the  lease 
should  determine. 

The  tenant,  six  months  before  the  June  preceding  the  expiration  of  the 
first  fourteen  years,  gave  notice  that  he  should  quit  on  24th  June,  1837, 
agreeably  to  the  covenants  of  the  lease. 

Held,  that  this  notice  did  not  satisfy  the  covenant. 

And  that  the  jury  could  not  be  asked  whether,  from  the  landlord's 
conduct,  as  shown  in  evidence,  they  believed  that  he  understood  the  notice 
to  refer  to  Michaelmas,  1837. 

Debt  for  one  quarter's  rent,  due  December  25th,  1837,  under 
a  demise  by  plaintiff  to  defendant  of  a  messuage  &c.,  for  twenty- 
one  years  from  Michaelmas  Day,  1823.  Plea,  that  the  demise  was 
by  indenture,  with  a  covenant  that,  if  defendant,  his  executors,  &c., 
should  be  desirous  to  determine  the  tenancy  at  the  end  of  the  first 
seven  or  fourteen  years,  and  should  leave  or  give  six  calendar 
months*  notice  to  the  plaintifif,  his  executors,  &c.,  immediately 
preceding  the  expiration  of  the  first  seven  or  fourteen  years,  the 
demise  should  determine  ;  and  that  defendant,  to  wit  on  &c.,  gave 
notice  of  determining  &c.  at  the  end  of  the  first  fourteen  years, 
to  wit  at  Michaelmas  Day,  1837,  and  thereby  the  demise  became 
and  was  then  determined,  long  before  the  time  mentioned  in  the 
declaration  4&c.  Verification.  Eeplication  (after  oifer  of  the 
indenture,  which  contained  a  covenant  as  above  stated),  that 
defendant  did  not  give  six  calendar  months*  notice  immediately 
preceding  the  expiration  of  the  first  fourteen  years,  in  manner 
and  form  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  Easter  Term,  1838,  it  appeared  that  defendant 
had,  on  November  Ist,  1836,  given  notice  to  plaintiflf  by  letter, 
as  follows. 

(1)  Probably  Jimcs  v.  J^mes,  6  M.  &  W.  84.  And  see  Wathht^  V.  Wale,  7 
M.  &  W.  488. 
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Cadby  "  Sir, — I  hereby  give  you  notice  that  I  shall  quit  and  deliver 

mabtinez.    up,  on  the  24th  day  of  June,  1837,  the  house  and  premises  situate 

and  being  No.  1,  Mabledon  Place,  New  Road,  in  the  parish  of 

[  •721  ]       St.   Pancras  "    (the  premises  *in    question),   "  agreeable  to   the 

covenants  of    the    lease   subsisting  between   us,   and   dated  the 

22nd  day  of  August,  1823.     I  am,''  &c. 

Plain tiflf,  on  November  27th,  wrote  an  answer,  simply  acknowledg- 
ing the  receipt  of  defendant's  letter.  In  June,  1837,  no  further 
communication  having  passed,  defendant  found  that  he  had,  by 
mistake,  given  notice  for  a  wrong  day,  and  wrote  to  plaintiff, 
pointing  out  the  error,  and  offering  to  give  up  the  premises  on 
June  24th  or  September  29th,  and  to  pay  rent  accordingly. 
Plaintiff  observed,  in  answer,  that  the  notice  was  not  good ;  and, 
in  a  subsequent  conversation  with  defendant's  agent,  he  said, 
"  Your  notice  is  not  a  good  one :  I  saw  that  the  moment  it  was 
delivered  to  me ;  but  it  was  not  for  me  to  say  so."  The  Lord 
Chief  Justice  observed  that  the  defendant's  notice  was  qualified 
by  the  words  *'  agreeable  to  the  covenants  of  the  lease,"  and  left 
it  to  the  jury  to  say  whether  the  plaintiff  had  not  understood  the 
notice  as  applying  to  the  last  day  of  the  fourteen  years,  and 
acquiesced  in  it  by  his  silence.  The  jury  thought  that  the  plaintiff 
had  understood  the  notice  as  referring  to  the  last  day ;  and  a 
verdict  was  found  for  the  defendant,  but  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff. 

li.  V.  Richai'ds,  in  the  ensuing  Term,  moved  to  enter  a  verdict 
accordingly,  or  for  a  new  trial : 

He  cited  Johnstone  v.  Hudlestonc  (i). 

(Lord  Denman,  Gh.  J. :  There  less  than  half  a  year's  notice  had 
been  given.  Here  the  notice  was  at  all  events  early  enough  ;  the 
question  at  the  trial  was,  whether  or  not  the  landlord  understood 
it  as  terminating  on  the  proper  day.) 

[  ♦722  ]  The  words  are  *"  the  24th  day  of  June,  1837,"  "agreeable  to  the 
covenants  "  &c. :  that  raises  an  ambiguity  which  cannot  be  cured. 
He  also  cited  Doe  d.  Spicer  v.  Lea  (2). 

In  last  Hilary  Term  (3), 

(1)  28  E.  B.  505  (4  B.  &  C.  922).  Denman,  Ch.  J.,  Littledale  and  Cole- 

(2)  11  East,  312.  ridge,  JJ. 

(3)  January    16tli.       Before    Lord 
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Erie  and  Byles  showed  cause  :  cadbt 

I?. 
The  covenant  in  the  lease  requires  merely  that   the  plaintiff    Martinez. 

should    have  six  months*   notice    of    the  defendant's    desire  to 

determine  the  demise   at   the  end  of  the  fourteen  years.      The 

defendant  could  understand  the  notice  which  was  actually  given 

no  otherwise  than  as  signifying  such  a  desire.    It  expressly  referred 

to  the  covenant,  and  was  unmeaning  upon  any  other  construction, 

since  there  was  only  one  time  at  which,  agreeably  to  the  covenant, 

the  premises  could  be  quitted.     The  24th  of  June,  1837,  was  not 

such  a  time;  and  the  plaintiff  must  have  construed  the  notice, 

which  was  thus  far  repugnant,  so  as  to  make  sense.     Had  no  day 

been  mentioned,  the  notice  would  have  been  consistent ;  the  day 

named  must  therefore  be  rejected.     In  Doe  d.  Spicer  v.  Lea  (i)  it 

was  held  that  *'  the  feast  of  St.  Michaelmas,"  named  in  a  lease 

as  the  day  from  which  the  lessee  was  to  hold,  must  mean  New 

Michaelmas  Day;  and  that  a  notice  to  quit  on  11th  October,  Old 

Michaelmas  Day,  was  bad,  though  given  more  than  six  months 

before   either.      That  turned  entirely  on  the  construction  to  be 

given  to  the  lease ;  the  notice  named  a  particular  day,  and  did  not, 

as  here,  refer  to  the  terms  of  the  deed.     In  Doe  d.  Duke  of  Bedford 

v.  Kightley  (2)  the  notice  was  to  quit  "  at  Lady  Day,  which  will  be 

in  the  year  1795 ;  *'  and,  *it  appearing  that  the  notice  was  served       [  '^23  ] 

just  before  Michaelmas,  1795,  the  Court  held  that  the  meaning 

must    be   "Lady   Day,  1796,"   the    day    actually  named    being 

impossible,  and  the  conduct  of  the  parties  being  taken  into  account. 

In  Doe  d.  Williams  v.  Smith  (3)  the  holding  was  from  2nd  February. 

and,  on  22nd  October,  notice  was  served  to  quit  '*  at  the  expiration 

of  half  a  year  from  the  delivery  of  this  notice,  or  at  such  other 

time  or  times  as  your  present  year's  holding  "  ''  shall  expire  after 

the  expiration  of  half  a  year  from  the  delivery  of  this  notice." 

The  **  present  "  year's  holding  expired  on  2nd  February  then  next, 

which  was  less  than  six  months  from  the  delivery ;  but  the  Court 

referred  it  to  the  2nd  February  next  but  one,  rejecting  the  word 

"  present  "  as  surplusage.     In  Doe  d.  Cox  v. (4)  the  premises 

in  question  were  called  **  The  Bricklayer's  Arms  "  ;  but  the  notice 

described  them  as  "  the  premises  which  you  hold  of  me,  situated  " 

&c.,  *'  commonly  called  or  known  by  the  name  of  *  The  Waterman's 

Arms.' "     There  was  no  house  called  "  The  Waterman's  Arms  "  in 

the  parish :  but  it  was  considered  that  the  party  receiving  the  notice 

(1)  11  East,  312.  (3)  44  B.  B.  .142  (5  Ad.  &  El.  350). 

(2)  4  B.  E.  375  (7  T.  B.  63).  (4)  4  Esp.  185. 
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Cadbk  could  not  have  been  misled  ;  and  the  notice  was  therefore  taken  to 
Martikez.  refer  to  *'  The  Bricklayer's  Arms."  In  Doe  d.  L<,rd  Hiintingtower 
V.  CnU{hn'd  [\)  it  was  decided  that  a  notice,  dated  27th  September, 
and  served  28th  September,  to  quit  **  at  Lady  Day  next,  or 
at  the  end  of  your  current  year,"  which  in  fact  ended  on  29th 
September,  must  be  referred  to  the  year  which  would  begin  to  run 
after  the  29th  September  then  next.  In  Doe  d.  Maitheivston  v. 
Wrightman  (2)  the  notice  was  to  quit  "on  the  25th  day  of  March, 
[  •724  ]  or  the  8th  day  of  April  next  *en8uing,"  and  it  appeared  that  this  was 
served  on  New  Michaelmas  Day:  the  day  of  the  demise  was  after  the 
8th  of  April ;  and  Lord  Kenyon  held  that  the  notice,  though  in 
the  alternative,  was  a  good  six  months'  notice,  if  the  tenancy  com 
menced  on  either  25th  March  or  8th  April ;  and  that  it  lay  on  the 
party  receiving  such  six  months'  notice  to  show  the  true  time  of  com- 
mencement, if  material  to  his  case.  The  conduct  of  the  parties  is  as 
properly  given  in  evidence,  here,  as  the  actual  day  of  the  commence- 
ment of  the  holding  where  the  notice  is  simply  for  the  expiration  of 
the  year  without  naming  a  day.  In  Doe  d.  Eyre  v.  LamUy  (3)  the 
assertion  of  the  party  receiving  the  notice  was  deemed  conclusive 
evidence  of  the  day  of  commencement ;  and  in  Doe  d.  Claiyes  v. 
Forster  (4)  the  tacit  acquiescence  of  such  party  was  taken  as  prima 
facie  evidence.  Here  the  jury,  upon  the  evidence,  have  found  that 
the  party  receiving  the  ambiguous  notice  understood  it  rightly. 
Indeed,  it  might  be  contended,  if  no  words  can  be  rejected,  that  the 
defendant  gave  notice  to  determine  the  demise  at  the  proper  time, 
intimating  at  the  same  time  an  intention  to  quit  earlier,  which  he 
might  lawfully  do,  provided  he  paid  the  rent  and  performed  the  other 
covenants.  Or  the  jury  might,  from  the  plaintiff's  conduct,  infer  a 
verbal  notice  correctly  framed  :  a  written  notice  was  not  necessary. 

Sir  W.  W.  Follett  and  II.  V.  liichards,  contra  : 

It  is  very  doubtful  whether  a  verbal  notice  would  have  been 
good,  especially  as  the  covenant  requires  that  the  tenant  should 
[•725]  **  leave  or  give"  it.  But,  here,  no  doubt  the  *plaintiflf's  whole 
conduct  had  reference  to  the  notice  which  was  in  evidence ;  and  no 
other  view  was  suggested  at  the  trial.  Now  the  meaning  of  a 
written  instrument  cannot  be  explained  by  the  conduct  of  the 
parties.  If  there  be  an  inconsistency  in  the  document,  no  reason 
can  be  assigned  for  rejecting  one  part  rather  than  the  other :  at 

(1)  44  B.  B.  878  (4  Dowl.  &  By.  248).  (3)  5  B.  B.  758  (2  Esp.  635). 

(2)  6  B.  B.  834  (4  Esp.  5).     *  (4)  12  B.  B.  383  (13  East,  405). 
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any  rate,  this  should  not  be  done  in  favour  of  the  party  framing        Cadby 
the   notice.     In    Dor  d.   Duke  of  Bedford  v.   Kvjhtlen  (l)   the  day     Martinez. 
naroed  appeared  to  be  impossible,  by  reference,  not  to  the  legal 
rij^hts  of  the  parties  on  the  lease,  but  to  the  day  of  service.     Doe  d. 

Cox  V. (2)  was  a  case  of  latent  ambiguity.     Then  Doe  d.  Spicer 

V.  Lea  (3)  has  not  been  distinguished.  There  the  diificulty  might 
have  been  got  rid  of,  if  the  position  of  the  parties  had  been  taken 
into  consideration,  as  the  defendant  says  it  may  be  here.  That 
case  was  recognised  in  Smith  v.  Waltoyi  (4),  where  it  was  held  that 
the  words  "Martinmas,  1830,  to  wit  on  23rd  November,  1830," 
in  a  record,  meant  New  Martinmas,  11th  November,  and  that 
'*  Martinmas,  1830,"  was  not  controuled  by  what  followed.  In 
Johufstone  v.  Hudlestone  (5)  it  was  held,  on  demurrer,  that  a 
tenancy  was  not  determined  by  the  landlord's  accepting  and 
assenting  to  an  insufficient  notice  to  quit  given  by  the  tenant. 
Even  if  the  parties  here  had  met  after  the  service  of  the  notice, 
and  had  agreed  to  consider  the  notice  good,  that  would  not  have 
cured  the  defect :  they  could  only  have  waived  the  former  notice  and 
have  given  and  received  a  new  one,  as  in  Doe  d.  Brierly  v.  Palmer  (6). 

Cur,  adr.  rulf. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court.       [  72rt  ] 
(After  having  shortly   stated   the  pleadings   and   the   notice 
proved,  his  Lordship  proceeded  as  follows :) 

It  was  submitted  that  the  error  of  this  notice  in  point  of  time 
was  cured  by  the  plaintiflf's  conduct,  who  had  written  on  the  27th 
of  November  to  acknowledge  the  receipt  of  the  defendant's  letter 
dated  the  1st.  A  long  time  after,  he  told  the  defendant  that  he 
had  perceived  the  defect  in  the  notice,  but  that  it  was  no  business 
of  his  to  point  it  out.  The  opinion  of  the  jury  was  that  the 
plaintiff  understood  the  notice  to  apply  to  the  last  day  of  the 
fourteen  years ;  and  a  verdict  was  entered  for  the  defendant, 
subject  to  our  opinion  whether  the  term  was  put  an  end  to  ;  more 
correctly,  perhaps,  whether  the  evidence  was  admissible. 

We  have  heard  the  case  argued,  and  are  of  opinion  that  the 
covenant  to  pay  rent  during  the  whole  term  cannot  be  got  rid  of 
by  any  notice  to  quit  which  is  not  in  accordance  with  the  proviso 
introduced  into  the  lease  for  the  purpose. 

ri}  4  R.  B.  375  (7  T.  R.  63).  (4^  8  Bing.  235. 

(2)  4  Esp.  185.  (5)  28  R.  R.  505  (4  B.  &  C.  022). 

(3)  11  East,  312.  (6)  14  B.  E.  284  (16  East,  53). 
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Tr.r. 


Gadbt 

r. 

Martinez. 


The  cases  that  seemed  to  point  the  other  way  merely  show  that, 
where  there  is  no  covenant,  a  notice  describing  the  premises,  so  as 
to  be  perfectly  understood  between  the  parties,  will  be  sufficient : 
but  in  none  has  a  proviso  or  covenant  in  a  deed  )>een  held  to  be 
satisfied  by  a  notice  inconsistent  with  the  terms  of  it.  The  case  of 
Doe  d.  Spicery.  Lea  (i)  is  to  this  effect,  and  is  indeed  a  strong  case  ; 
but  no  authority  is  required  for  so  plain  a  proposition.  The  rule 
for  entering  a  verdict  for  the  plaintiff  must  therefore  be  absolute. 

Rfile  ahnohite,  to  enter  verdict  for  pUiin  tiff. 


18^.  ALLAN   V.   GOMME   and   DARVELL  (2). 

[  759  ]  (11  Adol.  &  Ellis,  759—776;  S.  C.  3  P.  &  D.  581  ;  9  L.  J.  (N.  S.)  Q.  B.  258.) 

In  trespass  quare  clausum  /regit,  it  appeared  that  B.,  being  owner  of  the 
h^iis  in  qito,  and  also  of  certain  other  land,  with  houses,  and  a  stable,  loft, 
and  chaisehouse,  conveyed  to  A.  a  part  of  the  premises,  consisting  of  a 
house  and  land  comprehending  the  locus  in  quo,  reserving  to  himself,  his 
heirs,  &c.,  occupiers  for  the  time  being  of  a  messuage  (not  conveyed),  a 
right  of  way  and  passage  over  the  locxu  in  qiw  to  a  stable  and  loft  over  the 
same  and  the  space  or  opening  luider  the  loft  and  then  used  as  a  wood- 
house,  and  to  the  chaisehouse  standing  on  the  side  of  the  htais  in  quo  (the 
stable,  loft,  woodhouse,  and  chaisehouse  not  being  conveyed),  and  also  the 
use  of  the  litcus  in  quo  in  common  with  A.,  his  heirs,  &c.,  and  their  tenants 
for  the  time  being ;  it  being  expressed  to  be  the  intent  of  the  parties  that 
the  whole  of  the  yard  comprehending  the  locus  in  quo  should  Ue  open  and 
undivided,  as  the  same  then  was,  and  be  used  in  common  by  the  occupiers 
of  both  messuages  as  the  tenants  thereof  had  been  accustomed  theretofore 
to  use  them. 

Afterwards  B.  built  a  cottage  on  the  site  of  the  opening  under  the  loft. 
Held, 

1.  That  the  reservation  did  not  authorise  B.  to  use  the  locus  in  quo  for 
the  purpose  of  passing  to  the  cottage. 

2.  That  the  reservation  of  the  right  of  way  was  not  limited  to  a  right  of 
passage  to  the  space  so  long  as  it  was  used  as  a  woodhouse ;  but  gave  a 
way  generally  to  the  space  so  described,  while  it  was  open. 

3.  But  that  B.  was  not  entitled  to  use  that  way  for  the  purpose  of 
passing  to  a  newly  erected  cottage  on  that  space. 

Defendant  pleaded  a  justificntion,  under  the  use  of  the  right  of  passing 
to  the  stable,  loft,  and  chaisehouse.  Plaintiff  new  assigned,  that  defendant 
had  converted  the  loft  and  opening  into  the  cottage,  and  ceased  to  use  it  as 
a  woodhouse,  and  passed  to  the  cottage,  and  broke  &c.,  for  other  purposes 
than  in  the  plea  mentioned.  To  which  defendant  pleaded  that  such  passing 
was  done  fur  the  purposes  mentioned  in  the  reservation,  and  as  the  tenants 
of  the  messuage  not  conveyed  had  been  accustomed  to  use  the  locus  iu  quo. 


(1)  11  East,  312.  [See  statement 
of  the  case  in  the  argument,  p.  489, 
ante,—R,  0.] 

(2)  Cited  and  applied  by  James, 
L.  J.,  in  Wimbledon,  etc.  Conservators 


V.  Dixon  (1870)  1  Ch.  D.  362,  368. 
45  L.  J.  Ch.  353,  356.  Commented  on 
and  distinguished  by  Stbfhbn,  J.,  in 
Finch  V.  G.  Western  By.  Co.  (1879)  5 
Ex.  D.  254,  257,  41  L.  T.  731.— R.  C. 
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without  this,  that  defendant  committed  the  trespasses  newly  assigned  in         Allan 
manner,  &c.     Held,  r. 

1.  That  the  facts  proved  supported  the  new  assignment.  Gommk. 

2.  That,  even  if  the  facts  had  justified  the  user  described  in  the  new 
assignment,  defendant  could  not  have  had  the  verdict,  inasmuch  as  the  plea  to 
the  new  assignment  amounted  only  to  Not  guilty,  and  not  to  a  justification. 

This  cause  was  cried  before  Littledale,  J.,  at  the  Buckinghamshire 
Summer  Assizes,  1888,  when  a  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  *to  move  to  enter  a  nonsuit.     In  Michaelmas      [  *760  ] 
Term,  1838,  Storks,  Serjt.  obtained  a  rule  nisi  for  a  nonsuit,  or  for 
arresting  the  judgment. 

In  Hilary  Term  (i),  KeUy  and  Gunning  showed  cause,  and  Storks, 

Serjt.  and  Byles  supported  the  rule. 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (May  12th),  delivered  the  judg- 
ment of  the  Court.  The  nature  of  the  case,  and  the  arguments 
used,  will  fully  appear  by  the  judgment : 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  being  part  of  a  certain  yard  at  Ghesham,  in  the 
county  of  Buckingham,  which  is  *particularly  described  by  [  *76i  ] 
the  abuttals,  and  committing  trespasses  there.  The  defendants 
pleaded,  1.  Not  guilty.  2.  That  the  close  was  not  the  close  of 
the  plaintiff.  3.  That,  before  the  times  when  &c.,  to  wit  on  the 
5th  March,  1813,  one  James  Millar  and  two  other  persons,  as 
assignees  of  Samuel  Porter,  a  bankrupt,  were  seized  in  fee  of 
certain  messuages,  hereditaments,  and  premises,  comprising,  as 
well  the  hereditaments  and  premises  thereinafter  mentioned  to 
have  been  appointed  and  conveyed  to  the  plaintiff,  and  of  which 
the  close  in  which  &c.  is  parcel,  as  the  hereditaments  and  premises 
thereinafter  mentioned  to  have  been  bargained  and  sold  to  the 
defendant  Gomme ;  and  that  the  said  assignees  and  other  persons, 
by  lease  and  release  of  the  5th  and  6th  of  March,  1813,  conveyed 
the  whole  of  the  premises  in  this  plea  mentioned  to  one  Browne 
and  his  heirs  (2) ;  and,  by  indenture  of  appointment  of  26th  October, 
1826,  between  Browne,  the  plaintiff,  and  other  persons,  Browne 
directed,  limited,  and  appointed  to  the  plaintiff  a  certain  messuage, 
hereditaments,  and  premises,  being  part  and  parcel  of  the  messuage, 

(1)  Friday,  January  17th,  1840.  of  such  persons  as  Browne  should 
Before  Lord  Denman,  Ch.  J.,  Little-  appoint  by  deed,  writing,  or  will;  and, 
dale  and  Coleridge,  J  J.  Williams,  J.  in  default  «&c.,  to  the  use  of  one 
was  at  Monmouth,  on  the  special  Woodham  for  Browne's  life,  in  trust 
commission.  for  Browno  and  his  assigrns,  remainder 

(2)  The   Imbeivlum  was   to   the  use  to  the  use  of  Browne  in  foe. 
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Allan       hereditamentB,  and  premises  hereinbefore  mentioned  to  have  been 

GoMMB.  conveyed  to  Browne,  and  comprising,  among  other  things,  the  close 
in  which  &c. ;  reserving,  nevertheless,  to  and  for  the  said  Browne, 
his  heirs  and  assigns,  and  his  and  their  tenants  &c.,  occupiers  for 
the  time  being  of  a  certain  messuage  or  tenement  then  in  the 
occupation  of  one  Thomas  Creed,  and  thereinafter  mentioned  to 
be  bargained  and  sold  to  the  defendant  Gomme  (the  said  last- 

[  *762  ]  mentioned  ^messuage  or  tenement  being  other  parcel  of  the  said 
messuages,  hereditaments,  and  premises  mentioned  to  have  been 
bargained  and  sold  to  the  said  Browne),  a  right  of  way  and  passage 
over  the  said  close  in  which  \c.,  to  the  stable  and  loft  over  the 
same,  and  the  space  or  o[)ening  under  the  said  loft  and  then  used 
as  a  woodhouse,  and  to  the  chaisehouse  then  standing  and  being 
on  the  side  of  the  said  close  in  which  <&c.  (the  said  stable,  loft,  and 
chaisehouse  then  also  being  in  the  occupation  of  the  said  Thomas 
Creed,  and  being  other  parcel  of  the  premises  thereinafter  mentioned 
to  have  been  bargained  and  sold  to  the  defendant  Gomme,  and  also 
of  the  hereditaments  and  premises  thereinbefore  mentioned  to  have 
been  bargained  and  sold  to  the  said  Browne) ;  and  also  the  use  of 
the  said  close  in  which  &.e.,  in  common  with  the  plaintiff,  his 
a])pointees,  heirs,  and  assigns,  and  his  and  their  tenants  for  the 
time  being ;  it  being  expressed  in  the  said  last-mentioned  indenture 
to  be  the  intent  and  meaning  of  the  parties  thereto  that  the  whole 
of  the  said  yard,  of  which  the  said  close  in  which  &c.  was  and  is 
parcel,  (except  a  certain  part  thereof  other  and  different  from  the 
said  close  in  which  SiC.)  should  lie  open  and  undivided  as  the  same 
then  was,  without  any  other  building  to  be  erected  thereon,  and 
that  the  same  should  be  used  in  common  by  the  occupiers,  as  well 
of  the  said  messuage  or  tenement  appointed  by  the  said  last- 
mentioned  indenture  to  the  plaintiff,  as  of  the  said  other  messuage 
or  tenement  hereinafter  mentioned  to  have  been  bargained  and 
sold  to  the  defendant  Gomme,  in  the  same  manner  as  the  tenants 
thereof  had  been  accustomed  theretofore  to  use  the  same.     By 

[  '763  ]  virtue  of  which  said  indenture  of  appointment  *the  plaintiff  became 
and  was  and  still  is  seised  of  and  in  the  said  close  in  which  &c., 
subject  to  such  right  of  way  and  to  such  use  of  the  said  close  in 
which  (&c.,  as  was  and  is  reserved  by  the  said  last-mentioned 
indenture  of  appointment.  The  plea  then  stated  that,  before  and 
at  the  time  of  the  making  of  the  said  indenture  of  appomtment, 
and  thence  until  and  at  the  time  of  the  making  of  the  indenture 
hereinafter  next  mentioned,  the  tenants  and  occupiers  of  the  said 
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messuage  and  of  the  said  stable,  loft,  and  chaisehouse  hereinafter  Allan 
mentioned  to  have  been  bargained  and  sold  to  the  defendant  gommu. 
Gomme,  but  at  the  time  of  the  making  of  the  said  indenture  of 
appointment  in  the  occupation  of  the  said  Thomas  Creed,  and  also 
the  tenants  and  occupiers  of  the  said  messuage  or  tenement  so 
appointed  to  the  plaintiff,  had  been  used  and  accustomed  to  use  the 
said  closes  in  which  &c. ;  and  the  said  close  in  which  &c.  during 
all  the  time  aforesaid  was  open  and  undivided,  and  was  used  in 
common  by  the  respective  tenants  and  occupiers  of  the  said  several 
messuages,  tenements,  and  premises  for  the  purposes  of  passing 
and  repassing  in  and  abng  the  same ;  and  the  said  tenants  and 
occupiers  of  the  said  messuage  and  premises  hereinafter  mentioned 
to  have  been  bargained  and  sold  to  the  defendant  Gomme,  during 
all  that  time,  had  been  used  and  accustomed  to  use  the  said  close 
in  which  &c.,  for  themselves  and  their  servants,  for  the  passing 
and  repassing  in,  along,  and  across  the  same  every  day  and  at  all 
times  of  the  day,  at  their  free  will  and  pleasure,  for  the  necessary 
use,  occupation,  and  enjoyment  of  the  said  messuage  and  premises 
hereinafter  mentioned  to  have  been  conveyed  to  the  defendant 
Gomme.  The  *plea  then  stated  several  conveyances  of  the  premises  [  ♦7»5i  ] 
not  conveyed  to  the  plaintiff  by  the  deed  of  26th  of  October,  1826, 
and  to  which  premises  so  not  conveyed  to  the  plaintiff  the  right 
of  way  and  the  use  of  the  close  so  before  mentionel  had  been 
reserved  to  Browne  and  his  heirs,  and  by  which  conveyances  these 
premises  became  vested  in  Joseph  Birch,  in  trust  for  the  defendant 
Gomme ;  and  the  defendant  Gomme,  by  the  licence  and  permission 
of  the  said  Birch,  became  and  was  and  still  is  in  the  occupation  of 
the  said  last-mentioned  messuage  and  premises,  with  the  appurten- 
ances, as  the  tenant  and  occupier  thereof,  and,  as  such  tenant  and 
occupier,  then  became  and  was  entitled  to  have  and  use  a  way  over 
the  said  close  in  which  &c.,  to  the  said  stable  and  loft  and  chaise- 
house  standing  and  being  on  the  side  of  the  said  close  in  which  &c., 
in  common  with  the  plaintiff  and  his  tenants  for  the  time  being  of 
the  said  messuage  and  premises  of  the  plaintiff.  And  the  said 
defendant  Gomme  then  became  and  was  entitled  to  use  the  said 
close  in  which  &c.,  in  common  with  the  said  plaintiff,  so  being  the 
occupier  of  the  said  messuage  and  premises  of  the  plaintiff,  in 
the  same  manner  as  the  tenants  of  the  said  several  messuages  had 
been  respectively  accustomed  to  use  and  occupy  the  said  close  in 
which  &c.,  at  the  time  of  making  the  said  indenture  so  bearing 
date  the  26th  day  of  October,  in  the  year  of  our  Lord  1826,  as 


496  1840.     Q.  B.     11  AD.  &  EL.  764—766.  [b.r. 

allak       aforesaid.     Wherefore,  the  said  defendant  Gomme  so  being  such 

GoMME.  occupier,  and  being  so  entitled  as  aforesaid,  at  the  li^^aid  several 
times  when  &c.,  and  having  occasion  to  use  the  said  way, 
and  also  to   use  the  said  close   in   which   &c.,   for  himself  and 

[  *7H5  ]  his  servants,  for  the  purpose  of  passing  and  repassing  *in,  along, 
and  across  the  same  for  the  necessary  use,  occupation,  and  enjoy- 
ment of  the  said  messuage  and  premises  so  in  the  occupation 
of  the  said  Gomme,  he  the  said  Gomme  in  his  own  right,  and  the 
said  Joseph  Darvell  as  his  servant  and  by  his  command,  at  the  said 
several  times  when  &c.,  did  pass  and  repass  from  the  said  messuage 
BO  in  the  occupation  of  the  said  defendant  Gomme,  in,  through,  over, 
and  along  the  said  close  in  which  &c.,  unto  and  into  the  said  stable, 
loft,  and  chaisehouse,  and  so  fi*om  thence  back  again  unto  and  into 
the  said  close  in  which  <&c.,  and  from  thence  unto  and  into  the  said 
last-mentioned  messuage,  using  the  said  way  there  for  the  purpose 
and  on  the  occasion  last  aforesaid ;  and  did  also  use  the  said  close  in 
which  &c.  for  the  purpose  of  passing  and  repassing  in,  along,  and 
across  the  same  for  the  necessary  use,  occupation,  and  enjoyment  of 
the  said  messuage  and  premises  so  in  the  occupation  of  the  said  defen- 
dant Gomme,  as  the  tenants  of  the  said  last-mentioned  messuage, 
before  and  at  the  time  of  the  making  of  the  said  indenture  so  bearing 
date  the  26th  day  of  October,  1826,  had  been  accustomed  to  use  the 
same,  as  they  the  defendants  lawfully  might  for  the  cause  aforesaid. 
And  the  plaintiff  joined  issue  on  the  first  and  second  pleas  of  the 
defendants. 

To  the  plea  of  the  defendants  by  them  lastly  above  pleaded,  the 
plaintiff  said  that  he  brought  this  action  and  declared  therein,  not 
for  the  said  supposed  trespasses  in  the  said  last  plea  mentioned, 
but  for  the  trespasses  thereinafter  mentioned.  And  the  plaintiff 
said  that,  after  the  said  conveyance  to  the  said  plaintiff  as  aforesaid, 
and  after  the  defendant  Gomme  became  such  occupier  as  aforesaid, 

[  ♦7ti6  ]  and  before  any  of  the  said  times  *when  &c.,  to  wit  on  the 
1st  February,  1883,  the  said  defendant  Gomme  converted  the  said 
loft,  and  the  space  thereunder  before  then  used  as  a  woodhouse 
as  aforesaid,  into  a  cottage;  and,  before  and  at  the  said  times 
when  &c.,  the  said  loft  and  space  were  kept  so  converted  into  such 
cottage ;  and,  before  and  at  the  said  times  when  &c.,  the  said 
other  defendant  Darvell,  by  the  sufferance  and  permission  of 
the  said  defendant  Gomme,  used  and  occupied  the  said  cottage, 
and  lived  and  resided  therein,  and,  during  all  those  times,  the 
defendants  ceased  to  use  the  same  as  a  loft  or  woodhouse  as  aforesaid. 
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And   the  said  plaintiff  further   said   that   the    defendants  broke       Allan 

and  entered  the  said  close  in  which  &c.  on  other  and  different       gomme. 

occasions  than  those  in  the  last  plea  mentioned,  and  for  other  and 

different  purposes  than  in  that  plea  mentioned,  to  wit  by  then  and 

there  passing  and  repassing  across  the  3aid  close  in  which  &c., 

from  and  to  the  said  cottage  so  occupied  by  the  defendant  Darvell 

as  aforesaid,  and  then   and  there  passed  to  and  from  the  said 

cottage,  across  the  said  close  in  which  &c.,  unto  and  into  the  said 

other  part  of  the  said  common  yard  in  the  said  last  plea  mentioned, 

and  thence  unto  and  into  a  certain  common  highway  there,  and  so 

from  thence  back  again  unto  and  into  the  said  other  part  of  the 

said  common  yard,  and  over  the  said  close  in  which  &c.,  unto  and 

into  the  said  cottage,  for  the  purposes  of  the  occupation  of  the  same 

as  aforesaid,  and  not  for  the  said  purposes  in  the  said  reservation 

in  the  said  last  plea  mentioned.     And  the  plaintiff  said  that  the 

defendants,  on  the  said  days  and  times  when  &c.,  with  force  and 

arms  &c.,  broke  and  entered  the  said  close  in  which  &c.,  and  with 

feet  in  walking  trod  down,  trampled  *upon,  consumed  and  spoiled       [  *767  ] 

the  grass  and  herbage  of  the  plaintiff  there  then  growing,  on  other 

and  different  occasions,  and  for  other  and  different  purposes,  than 

in  the  said  last  plea  mentioned,  in  manner  and  form  as  he  the  said 

plaintiff  hath  above  thereof  complained  against  the  defendants. 

And  the  defendants,  as  to  the  said  several  alleged  trespasses 
above  newly  assigned,  said  that  the  said  passing  and  repassing 
across  the  said  close  in  which  &c.,  in  the  said  new  assignment 
mentioned,  was  done  and  committed  by  the  defendants  /or  the 
purposes  mentioned  in  the  said  reservation  in  the  said  indenture 
bearing  date  the  26th  day  of  Ootober  in  the  year  of  our  Lord  1826, 
and  in  the  manner  and  as  the  tenants  of  the  said  messuage  and 
premises  in  the  occupation  of  the  said  defendant  Gomme,  before  and 
at  the  time  of  the  making  of  the  said  last  mentioned  indenture,  had 
been  accustomed  to  use  the  said  close  in  which  &c.,  without  this, 
that  the  defendants,  or  either  of  them,  committed  the  said  several 
trespasses  above  newly  assigned,  or  any  or  either  of  them,  or  any  part 
thereof,  in  manner  and  form  as  the  plaintiff  hath  above  thereof,  by 
his  said  new  assignment,  complained  against  them  ;  and  of  this  the 
defendants  put  themselves  upon  the  country  &c.  Upon  which  the 
plaintiff  joined  issue. 

This  cause  was  tried  before  our  brother  Littledale  at  Buckingham, 
at  the  Summer  Assizes  in  1888. 

It  was  proved  that  the  defendant  Gomme  converted  the  loft  and 
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Allan       the  space  thereunder,  before  then  used  as  a  woodhouse,  into  a 

GoMMB.      cottage,  and  that  the  other  defendant  Darvell,  by  the  sufferance  and 

permission  of  Gomme,  used  and  occupied  the  cottage,  and  that  the 

[  *768  ]      defendants  ^passed  and  repassed  across  the  close  in  which  <&c.  to 

and  from  the  cottage  as  stated  in  the  new  assignment. 

The  jury  found  a  verdict  for  the  plaintiff,  with  Is.  damages. 

The  Judge  gave  my  brother  Storks  leave  to  move  to  enter  a 
nonsuit,  which  he  did,  and  also  moved  in  arrest  of  judgment. 

The  question  is,  whether,  under  the  terms  of  the  deed  of 
26th  October,  1826,  the  defendants  were  justified  in  going  back- 
wards and  forwards  to  and  from  the  cottage  which  was  built  upon 
the  site  of  the  space  or  opening  under  the  loft  and  then  used  as  a 
woodhouse,  mentioned  in  that  deed,  there  being  no  cottage  in 
existence  there  at  the  time  of  the  execution  of  the  deed. 

The  defendants  claimed  the  right  on  two  grounds. 

First,  that  there  is  a  right  of  way  reserved  to  Browne,  and  those 
claiming  under  him  and  the  future  owners,  to  and  from  the  space  or 
opening  under  the  loft  then  used  as  a  woodhouse ;  ajid  that,  such  right 
being  reserved  in  general  terms,  and  without  any  restriction  what- 
ever, these  future  owners  and  tenants  may  use  the  way,  not  only  to 
the  mere  site  of  the  space  or  opening  used  as  a  woodhouse,  but  also 
to  whatever  is  built  upon  that  site.  The  second  ground  of  claim  is, 
that,  by  the  terms  of  the  deed,  Browne  and  those  claiming  under 
him  had  a  right  to  use  the  yard  in  common  with  the  plaintiff  and 
his  tenants,  and  in  the  same  manner  as  the  tenants  had  been 
accustomed  theretofore  to  use  the  same ;  and  that  they  had  a  right 
to  the  use  of  the  yard  under  that  clause  of  the  deed  without  any 
reference  to  the  reservation  of  the  way. 
[  «769  ]  We  will  give  our  opinion  on  the  latter  ground  of  *claim  first,  as 

there  is  less  difficulty  in  that  than  on  the  question  on  the  reservation 
of  the  way. 

The  right  to  use  the  yard  in  question  in  common  with  the 
plaintiff  and  his  tenants  is  confined  to  the  use  of  it  as  it  was  at  the 
time  of  the  execution  of  the  deed.  But,  when  there  was  no  cottage 
built  on  the  site  of  the  open  space  of  ground  used  as  a  woodhouse, 
the  use  of  the  yard  was  very  different  from  what  it  would  be  when 
a  cottage  was  built  upon  it.  For,  when  the  cottage  was  built, 
a  much  greater  number  of  persons,  perhaps  some  with  more  horses 
and  carts,  would  come  upon  it,  and  be  very  likely  to  obstruct  or  put 
to  inconvenience  the  plaintiff  and  his  tenants,  and  prevent  them 
from  having  the  same  enjoyment  of  it  as  before.     And  we  think 
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that,  as  the  use  of  the  yard  by  the  defendant  and  his  tenants  since       Allan 
building  the  cottage  is  greater  and  more  extensive,  and  may  be  more       gohhe. 
inconvenient  to  the  plaintiff  and  his  tenants,  than  it  was  before  the 
cottage  was  bailt,  that  clause  of  the  deed  will  not  give  the  right  to 
the  defendants  which  they  contend  for. 

Next,  as  to  the  reservation  of  the  way. 

It  may  be  a  question,  in  the  first  place,  whether  this  is  a  way  to 
a  woodhouse  by  the  description  of  a  woodhouse,  or  whether  it  is  a 
way  to  the  open  space  of  ground,  and  the  saying  ''  now  used  as 
a  woodhouse  "  was  merely  to  ascertain  what  piece  of  open  ground 
was  meant,  and  where  it  was.  And  it  was  contended  by  the 
defendants  that,  whatever  might  be  the  construction  of  the  deed,  if 
it  was  a  way  to  a  woodhouse  specifically,  in  which  case  it  might  be 
said  that  the  way  was  limited  to  a  woodhouse  merely  as  such,  and 
that  therefore,  if  the  woodhouse  was  converted  into  a  cottage,  the 
way  was  gone,  yet  that,  if  the  woodhouse  was  merely  mentioned  *to  [  *^^^  ] 
ascertain  and  point  out  the  locality  of  the  open  space  of  ground,  it 
could  not  be  intended  that  the  construction  of  the  deed  could  be  to 
confine  the  way  to  a  mere  piece  of  open  ground,  and  that  it  must 
be  intended  that  the  way  was  meant  to  apply  to  a  right  to  go  to  the 
ground  whatever  was  the  use  to  which  the  ground  was  put,  whether 
by  building  or  by  a  deposit  of  loose  articles,  such  as  wood,  coals,  or 
any  moveable  property. 

We  think,  as  between  these  two  different  meanings,  considered 
as  with  reference  to  this  property^  the  way  is  to  be  taken  to  be  to 
an  open  piece  of  ground  generally;  and  that  the  words  ''now  used 
as  a  woodhouse  "  are  to  be  taken  as  merely  ascertaining  the  place 
where  the  piece  of  open  ground  was,  and  which,  of  course,  must  be 
particularly  ascertained,  either  by  name  or  abuttals,  or  by  the  use 
which  was  made  of  it. 

There  is  no  direct  authority  to  show  whether,  if  the  use  of  a  place 
to  and  from  which  a  way  is  by  express  words  reserved  or  granted, 
be  completely  changed,  the  way  can  still  be  continued  to  be  used. 

It  has  been  held  that,  if  a  man  has  a  right  of  way  to  a  close 
called  A.,  he  cannot  justify  using  the  way  to  go  to  A.  and  from 
thence  to  another  close  of  his  own  adjoining  to  A.  Vide  1  Rol. 
Abr.  391  (1),  Howell  v.  King  (2),  Lawton  v.  Ward  (3).     That,  however, 

(1)  CLimin  Private,  (A),  pi.  3.    See  (2)  1  Mod.  190.      Bull.  N.  P.  74, 

ElUson  V.  lalfSy  11  Ad.  &  El.  673.  Com.  and  Senhouse  v.  Christian,  1  R.  R.  300 
Dig.  Chimin  (D  5),  was  cited  against  (IT.E.  560),  were  cited  against  the  rule, 
the  rule.     See  Heynsworih  v.  Bird,  (3)  1  Ld.  Hay.  75 ;    S.  C,  1  Lutw. 

Trials  per  Pais,  529,  8th  ed.  111. 
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Allan  does  not  decide  the  question.  The  case  of  Ballard  v.  Dyson  (i) 
GoMME.  was  a  way  claimed  by  prescription  for  cattle ;  the  evidence  was  of 
a  carriage  way ;  and  the  question  was,  whether  that  proved  a  drift 
[  •TTi  ]  way  for  cattle.  It  was  *held  by  all  the  Court  that  a  carriage  way 
did  not  necessarily  prove  a  right  of  way  for  cattle,  but  it  was 
evidence  for  the  jury  to  consider  along  with  other  evidence.  The 
case  however  was  decided  on  the  effect  of  the  evidence  as 
to  the  user,  and  whether  the  jury  had  come  to  a  correct  con- 
clusion. In  delivering  the  judgment  of  the  Court,  Lord  Chief 
Justice  Mansfield,  Mr.  Justice  Heath,  and  Mr.  Justice  Lawrence 
were  of  opinion  that  the  extent  of  the  usage  of  a  way  is  evidence 
only  of  a  right  commensurable  with  the  user.  Mr.  Justice  Chambre, 
however,  was  of  opinion  that  it  was  not  so  limited. 

In  Cowling  v.  Higginson  (2)  the  defendant  pleaded,  to  an  action  of 
trespass,  a  right  of  way  for  horses,  carts,  waggons,  and  carriages. 
On  the  trial  before  Mr.  Justice  Coleridge,  it  was  admitted  that 
there  was  a  right  of  way  for  farming  purposes  over  the  locus  in  quo  ; 
but  the  defendants  wished  to  establish  a  right  to  cart  coals.  On  a 
motion  for  a  new  trial.  Lord  Abinger  seemed  to  be  of  the  same 
opinion  that  the  three  Judges  had  expressed  in  Ballard  v.  Dyson  (i), 
and  did  not  agree  with  the  opinion  of  Mr.  Justice  Chambre. 
Mr.  Baron  Parke,  however,  was  of  opinion,  according  to  that  of 
Mr.  Justice  Chambre,  that,  if  a  party  has  time  out  of  mind  used  a 
way  for  all  the  purposes  he  wanted,  it  would  seem  to  him  to  give 
him  a  general  right. 

In  the  case  of  Jackson  v.  Stacey  (3)  Mr.  Baron  Wood  held  that  the 
user  of  a  way  for  agricultural  purposes  only  was  not  sufficient  to 
support  a  general  right. 

All  these  three  cases,  however,  turned  upon  the  evidence  of  usage, 
[  '772  ]  and  were  all  cases  for  the  jury  upon  the  *usage.  The  present  case 
does  not,  however,  depend  upon  the  mode  of  using  the  way,  but 
upon  the  legal  effect  of  the  reservation.  Upon  that  we  are  of 
opinion  that,  under  the  terms  of  this  deed,  the  defendant  is  not 
entitled  to  have  the  right  of  way  claimed,  but  that  he  is  to  be  con- 
fined to  the  use  of  the  way  to  a  place  which  should  be  in  the  same 
predicament  as  it  was  at  the  time  of  the  making  of  the  deed.  We 
do  not  mean  to  say  that  he  could  only  use  it  to  make  a  deposit  of 
wood  there,  for  we  consider  the  words  **  now  used  as  a  woodhouse" 
merely  used  for  the  ascertaining  the  locality  and  identity  of  the 

(1)  9  R.  R.  770  (1  Taunt,  279).  (3)  17  R.  R.  663  (Holt,  N.  P.  455). 

(2)  51  E.  B.  555.(4  M.  &  W.  245). 
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place  called  a  space  or  opening  under  the  loft ;  and  we  thijik  be  Allan 
might  have  the  benefit  of  the  way  to  make  a  deposit  of  any  articles,  gom'me. 
or  use  it  in  any  way  he  pleased,  provided  it  continued  in  the  state 
of  open  ground.  But  we  think  he  could  only  use  it  for  purposes 
which  were  compatible  with  the  ground  being  open,  and  that,  if  any 
buildings  were  erected  upon  it,  it  was  no  longer  to  be  considered  as 
open  for  the  purpose  of  this  deed. 

Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne  had  sold 
off  the  part  above  mentioned  to  the  plaintiff,  reserving  to  himself 
this  right  of  way  to  the  land,  calling  it  a  field  then  in  pasture,  or  in 
com,  and  had  subsequently  filled  the  land  with  small  cottages,  or 
had  built  a  factory,  or  established  gas  works :  it  surely  never  could 
be  contended  that  it  was  the  meaning  of  either  of  the  parties  to  the 
deed  that  there  should  be  a  right  of  way  over  the  yard  to  those 
buildings.  The  supposed  intention  of  the  parties  cannot,  indeed, 
be  considered ;  and  it  can  only  be  determined  by  the  instrument 
itself  what  their  intention  was.  In  LnttreVs  *case  (i)  the  plaintiff  [  *773  ] 
declared  that  he  was  seised  in  fee  of  two  old  and  ruinous  fulling 
mills,  and  that,  from  time  immemorial,  a  great  part  of  the  water  of 
a  certain  rivulet  ran  from  a  certain  place  to  the  said  mills ;  and 
that  he  afterwards  pulled  down  those  fulling  mills,  and  in  their 
place  built  two  mills  to  grind  corn ;  and  that  the  water  ran  to  the 
new  mills  till  such  a  time ;  and  the  defendants  diverted  the  water 
from  his  corn  mills.  The  defendants  pleaded  Not  guilty,  and  the 
plaintiff  had  judgment.  Then  the  defendants  brought  a  writ  of 
error  in  the  Exchequer  Chamber;  and  it  was  objected  that  the 
plaintiff,  by  pulling  down  the  old  fulling  mills  and  building  new 
mills  of  another  nature,  had  destroyed  the  prescription,  and  could 
not  have  the  benefit  of  the  water  for  his  grist  mills.  But  the 
judgment  of  the  Court  was  affirmed;  and  the  Court  held  that 
the  prescription  did  extend  to  the  new  grist  mills ;  for  the  mill  is 
the  substance,  and  the  addition  of  grist  or  fulling  is  but  to  show 
the  nature  of  the  mill.  And,  therefore,  if  the  plaintiff  had  pre- 
scribed to  have  the  watercourse  to  his  mill  generally,  as  he  well 
might,  then  the  case  would  be  without  question  but  that  he  might 
alter  the  mill  into  what  nature  of  a  mill  he  pleased,  provided  no 
prejudice  should  thereby  arise  either  by  diverting  or  stopping  the 
water  as  it  was  before.  And  it  should  be  intended  that  the  grant 
to  have  the  watercourse  was  before  the  building  of  the  mills ;  fbr 

(1)  4  Co.  Eep.  86  a. 
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Allan       nobody  will  build  a  new  mill  before  he  is  sure  to  have   water; 

GoMMK.  and  then,  the  grant  of  the  watercourse  being  generally  to  his  mill, 
he  may  alter  the  quality  of  the  mill  at  his  pleasure.    And  the  Court 

[  ^774  ]  said  that,  if  a  man  has  estovers,  either  by  grant  or  prescription,  *to 
his  house,  although  he  alters  the  rooms  and  chambers  so  as  to  make 
a  parlour  where  it  was  the  hall  or  the  hall  where  the  parlour  was, 
and  the  like  alteration  of  the  qualities,  and  not  of  the  house  itself, 
and  without  making  new  chimneys,  by  which  no  prejudice  arises  to 
the  owner  of  the  wood,  it  is  not  any  disturbance  of  the  prescription ; 
for  then  many  prescriptions  will  be  destroyed;  and,  though  he 
builds  new  chimneys,  or  makes  a  new  addition  to  his  old  house,  by 
that  he  shall  not  lose  his  prescription :  but  he  cannot  spend  or 
employ  any  of  his  estovers  in  the  new  chimneys,  or  the  part  newly 
added ;  the  same  also  of  conduits  and  water  pipes,  and  the  like. 
So,  if  a  man  has  an  old  window  to  his  hall,  and  afterwards  he 
converts  the  hall  into  a  parlour  or  any  other  use,  yet  it  is  not  lawful 
for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have  the  light 
in  such  a  part  of  the  house.  And,  although  in  this  case  the  plaintiflF 
has  made  a  question,  forasmuch  as  he  has  not  prescribed  to  have 
the  watercourse  to  his  mill  generally,  but  particularly  to  his  fulling 
mill,  yet,  inasmuch  as  the  mill  was  the  substance,  and  the  addition 
demonstrates  only  the  quality,  and  the  addition  was  not  of  the 
substance  but  only  of  the  quality  or  name  of  the  mill,  without 
prejudice  in  the  watercourse  to  the  owner  thereof,  it  was  resolved 
that  the  prescription  remained. 

The  Court,  therefore,  appears  to  have  put  the  case  on  whether 
the  alteration  of  the  thing,  in  respect  of  which  the  right  was 
claimed,  was  of  the  substance  and  not  merely  of  the  quality  of  the 
thing.  Now  the  alteration  of  a  piece  of  vacant  ground  into  a 
cottage  is  certainly  an  alteration  of  the  substance,  and  not 
merely  of  the  quality. 

[  776  J  A  great  number  of  cases  have  occurred  of  late  years,  as  to  lights, 

where  there  has  been  an  alteration  in  the  building  in  respect  of 
which  the  lights  were  claimed ;  and,  in  some  of  them,  the  question 
has  been,  whether  the  orijjjinal  right  has  not  l>een  altogether 
extinguished  by  the  alteration.  We  do  not  think  it  necessary  to 
advert  to  the  particular  circumstances  of  the  cases :  but  in  none 
of  them  was  it  contended  that,  if  the  substance  of  the  thing  in 
respect  of  which  the  right  was  claimed  was  altered  so  as  to  occasion 
any  injury  or  prejudice  to  the  person  who  supplied  the  easement, 
any  additional  right  of  eabemeut  could   be   acquired.     We   think 
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therefore  that  the  defendants  had  no  right  to  use  the  way  to  the  alla^h 
newly  erected  cottage,  and  that  therefore  there  is  no  ground  to  gomme. 
enter  a  nonsuit. 

As  to  the  motion  in  arrest  of  judgment  upon  the  new  assignment, 
it  is  made  upon  the  ground  that  the  replication  is  no  answer  to  the 
plea,  and  that  the  new  assignment  is  only  in  respect  of  trespasses 
which  on  the  record  appear  to  be  justified  by  the  plea. 

As  to  the  replication  being  no  answer  to  the  plea,  it  is  not  in 
fact  a  replication  properly  so  called  ;  but  it  is  a  new  assignment : 
and  it  begins  with  stating  that  the  plaintiff  brought  his  action,  not 
for  the  trespasses  mentioned  in  the  plea,  but  for  the  trespasses 
thereinafter  mentioned;  and  then  it  goes  on  to  enumerate  other 
trespasses,  and  the  circumstances  under  which  they  were  com- 
mitted. And  we  think  that  the  plea,  for  the  reasons  we  have 
before  given,  affords  no  answer  to  them,  and  that  therefore  there 
is  no  ground  for  arresting  the  judgment. 

But  besides,  the  merits  of  the  cause  being  against  the  defendants 
on  this  point,  the  defendants  could  not,  even  ♦in  point  of  form,  L  *776  ] 
have  the  judgment  arrested,  as  the  record  now  stands:  for  at  the 
end  of  the  new  assignment  there  is  a  general  allegation,  independent 
of  the  question  about  the  way  or  the  use  of  the  yard,  that  the 
defendants  committed  the  trespasses  on  other  occasions,  and  for 
other  purposes  than  those  mentioned  in  the  plea,  to  which  no 
answer  is  given  in  any  part  of  the  record,  except  the  traverse  at 
the  end  of  the  plea  to  the  new  assignment,  which  is  in  effect  only 
Not  guilty. 

The  rule,  therefore,  for  entering  a  nonsuit,  and  also  for  arresting 
the  judgment,  must  be  discharged. 

Rule  discharged. 


ATKINS   V.   KILBY  and   WYATT.  1840- 

(11  Adol.  &  Ellis,  777—786;  S.  C.  4  P.  &  D.  145;  9  L.  J.  (N.  S.)  M.  C.  52.)  [  777  j 

In  an  action  of  false  imprisonment  against  constables  who  had  caiiied 
plaintiff  to  gaol  on  a  justice's  warrant  for  non-payment  of  arrears  on  an 
order  of  maintenance  (stat.  49  Geo.  III.  c.  68  (1),  s.  3),  it  was  objected, 

1.  That  the  warrant,  though  purporting  to  be  made  on  a  hearing  at 
which  plaintiff  was  present,  had  not  been  made  then,  but  suspended  for 
a  month  aft^r  (to  give  plaintiff  an  opportunity  of  consulting  his  friends) ; 
and  that  it  was  issued  at  the  end  of  the  month,  on  plaintiff's  default  after 

(1)  Repealed  S.  L.  li.  Act,  1872,  Xu.  2.-11.  C. 
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Atkins  fresh  demand,   without   further  hearinj^,  and  when  phuntiff  was  in  a 

V.  different  county  from  that  in  which  the  justice  acted. 

KiLBY.  2.  The  warrant  heing  indorsed  hy  a  justice  of  the  county  in  which 

plaintiff  was ;  that  the  indorsement  did  not  purport  to  he  made  upon  such 
proof  on  oath  as  stat.  24  Oeo,  11.  c.  55 (1),  s.  1,  requires;  nor  was  it  shown 
by  evidence  that  such  proof  had  been  given. 

Qi/oTf,  whether  these  were  valid  objections.    But 

Held  that,  at  all  events,  they  resolved  themselves  into  a  denial  of 
jurisdiction,  and  that  the  warrant,  though  made  without  jurisdiction, 
entitled  the  constables  to  the  benefit  of  stat.  24  Greo.  U.  c.  44,  s.  6  (2). 

On  demand,  by  plaintiff's  agent,  of  a  perusal  and  copy  of  the  warrant, 
defendants  gave  a  copy,  and  said  that  the  original  was  in  the  hands  of  the 
gaoler ;  the  agent  said  he  knew  that,  and  made  no  objection  to  the  tender 
of  a  copy.  The  gaoler  in  fact  always  kept  such  warrants.  Held  a  sufficient 
compliance  with  the  demand,  under  stat.  24  Geo.  II.  c.  44,  s.  6. 

The  warrant  required  the  constable  forthwith  to  take  plaintiff  to  the 
house  of  correction  at  W.,  and  there  deliver  him  to  the  keeper,  who  was  to 
keep  him  to  hard  labour  for  three  months,  unless  he  should  sooner  pay 
the  maintenance  to  the  overseers.  Plaintiff  tendered  the  arrears  to  the 
constable  at  T.,  where  he  was  arrested,  and  to  the  overseers  of  B.  (the 
complaining  parish),  at  B.,  to  which  place  he  was  taken  on  his  way  to  W. 
Held,  that  the  constable  and  overseer  were  not  authorised  to  accept  such 
tender. 

B.  was  eighteen  miles  out  of  the  direct  road  to  W.,  and  plaintiff  desired 
to  be  taken  by  the  direct  road.  The  Judge,  in  summing  up,  left  it  to  the 
jury  to  say  whether  the  route  by  B.,  though  circuitous,  was  the  most 
convenient ;  and  they  found  that  it  was.  Held,  that  the  summing  up  was 
proper,  and  that  the  finding  entitled  defendants  to  a  verdict ;  it  not  having 
appeared  by  the  evidence  that  plaintiff  had  in  fact  been  put  to  any 
imneceseary  inconvenience. 

Trespass  for  assaulting  and  imprisoning  plaintiff,  and  forcing 
him  to  go  in  custody  from  Torquay  in  Devonshire,  through  and 
along  certain  public  liighways,  to  Salisbury,  Southampton,  and 
Bishop's  Waltham,  and  from  thence  to  a  certain  house  of  correction 
at  Winchester,  and  there  imprisoning  and  detaining  him  without 
probable  cause,  till  he  was  forced  to  pay  the  keeper  of  the  said 
house  of  correction  18i.  5«.  to  obtain  his  discharge:  whereby 
plaintiff  was  put  to  expense,  injured  in  his  credit,  &c.  Plea,  Not 
guilty.  On  the  trial  before  Parke,  B.,  at  the  Exeter  Summer 
Assizes,  1838,  the  following  facts  appeared. 

By  warrant  of  a  justice  of  Hampshire,  directed  to  the  constable 

of  Bishop's  Waltham,  Hants,  and  to  the  keeper  of  the  house  of 

[  •778  ]        correction  at  Winchester,  bearing  date  *August  21st,  1886,  and 

made  on  the  oath  of  an  overseer  of  the  poor  of  Bishop's  Waltham, 

it  was  recited  that  plaintiff  had  been,  by  two  justices,  adjudged  the 

(1)  Repealed  S.  L.  R.  Act,  1867.—  Authorities  Protection  Act,  1893 
R.  C.  (5f>  &  57  Vict.  c.  61),— U.  C. 

(2)  See      ijuw      also     the     Public 
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father  of  a  bastard  child  lately  born  in  the  said  parish,  and  had  Atkins 
been  ordered  by  them  to  pay  the  overseers  2«.  6rf.  weekly,  towards  kilby. 
the  maintenance  of  the  said  child  so  long  as  it  should  be  charge- 
able ;  that  default  had  been  made  in  payment,  whereby  there  was 
due  from  plaintiff  to  the  overseers  18Z.  5«.,  which  had  been  demanded 
of  him  and  not  paid :  and  that,  plaintiff  being  present  before  the 
justice  to  answer  &c.,  it  appeared  to  the  justice,  on  the  oath  &c., 
that  16L  58.  was  then  due  &c.,  and  plaintiff  refused  to  pay,  and 
showed  no  sufficient  cause  &c.  The  warrant  then  proceeded 
**  These  are  therefore  to  charge  and  command  you  the  said 
constable  forthwith  to  take  and  convey  the  said  Frederick  Atkins 
to  the  house  of  correction  at  Winchester  in  the  county  of  South- 
ampton aforesaid,  and  there  deliver  him  to  the  keeper  thereof 
together  with  this  warrant.  And  I  do  hereby  also  command  you 
the  said  keeper  to  receive  the  said  F.  A.  into  your  custody  in  the 
said  house  of  correction,  and  him  there  safely  to  keep  to  hard 
labour  for  the  space  of  three  months,  unless  he  the  said  F.  A. 
shall,  before  the  expiration  of  the  said  three  months,  pay  or  cause 
to  be  paid  to  one  of  the  overseers  of  the  poor  of  the  said  parish  of 
Bishop's  Waltham,  on  whose  behalf  the  aforesaid  complaint  has 
been  made,  the  sum  of  ISl.  58.  so  due  and  unpaid  as  aforesaid. 
Given"  &c.  The  warrant  was  indorsed  by  a  magistrate  of  the 
county  of  Devon,  as  follows.  **  County  of  Devon  to  wit.  I  hereby 
authorise  the  within  named  constable  of  Bishop's  Waltham  to 
execute  this  warrant  in  the  county  of  Devon,  and  also  Charles 
Kilby,  constable  of  Tormoham"  (Devon),  **to  assist  in  executing 
the  same.     J.  Gaurow." 

The  plaintiff  had  appeared  before  a  bench  of  justices  in  Hamp-  [  779  ] 
shire  to  answer  for  his  default  of  payment,  as  above  mentioned, 
in  July,  1886,  and  the  justices,  on  that  occasion,  gave  him  time  to 
consult  his  friends,  and  said  they  would  suspend  their  warrant  for 
a  month.  Plaintiff  then  went  to  Torquay,  in  Devonshire,  and 
remained  there  till  the  ensuing  month,  when,  the  money  having 
been  again  demanded  of  him,  but  not  paid,  the  warrant  of  a  justice 
was  issued  without  further  proceeding.  The  above  named  Charles 
Kilby  (one  of  the  defendants)  arrested  plaintiff  under  the  warrant, 
indorsed  as  above  stated,  at  Torquay,  conveyed  him  to  Bishop's 
Waltham,  in  Hampshire,  and  there  delivered  him  into  the  custody 
of  defendant  Wyatt,  the  constable  of  that  place.  Bishop's  Waltham 
was  not  the  nearest  way  to  Winchester,  by  eighteen  miles ;  and  the 
plaintiff  objected  to  that  route  being  taken.     Tlaintiff,  before  leaving 
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ATKIW8  Torquay,  tendered  the  18/.  6«.  to  Kilby ;  but  he  refused  to  accept 
KiLBY.  it.  At  Bishop's  Waltham,  plaintiff,  in  the  presence  of  Wyatt, 
tendered  the  161.  5«.  to  the  overseer  of  that  place ;  but  Wyatt  said 
it  could  not  be  received,  because  the  oflScers  would  not  be  allowed 
the  expenses  of  bringing  the  plaintiff  from  Devonshire  till  he  was 
lodged  in  gaol.  He  was  then  taken  to  the  house  of  correction  at 
Winchester,  and  placed  in  custody,  after  which  he  immediately 
paid  the  181.  58.,  and  was  discharged.  Before  bringing  this  action, 
plaintiff,  by  an  agent,  demanded  of  both  defendants  a  perusal  and 
copy  of  the  warrant  and  indorsement.  Kilby  said  he  could  not 
produce  the  warrant ;  but  Wyatt  gave  a  copy,  saying  the  original 
was  with  the  keeper  of  the  house  of  correction  at  Winchester. 
The  agent  who  made  the  demand  said  he  knew  that:  and  the 
[  'Tso  ]  keeper  stated,  at  the  trial,  that  it  was  his  duty  to  keep  the  *original 
warrant  for  his  justification,  and  that  he  always  kept  such  original. 
Plaintiff's  agent  did  not  object  to  its  non-production ;  and  a  copy 
of  the  copy  was  taken  by  plaintiff's  attorney. 

The  plaintiff's  counsel  objected,  first,  that  the  warrant  was  not 
legally  issued  according  to  stat.  49  Geo.  III.  c.  68,  s.  3,  by  the 
justice  of  Hampshire,  the  plaintiff  being  absent,  and  in  a  different 
county,  the  hearing  upon  which  the  warrant  was  grounded  having 
taken  place  a  month  back,  and  before  the  demand  and  default 
whicli  immediately  led  to  the  issuing  of  the  warrant,  and  these 
having  occurred  in  Devonshire.  Parke,  B.  reserved  the  points. 
Secondly,  that  the  indorsement  ought  to  have  been  made,  accord- 
ing to  stat.  24  Geo.  II.  c.  55,  s.  1,  on  proof  upon  oath  of  the 
hand- writing  of  the  justice  granting  such  warrant,  and  that  the 
indorsement  itself  ought  to  have  averred  such  proof  (to  which 
point  Wilkins  v.  Wnght  (i)  was  cited) :  but  that  no  such  proof  was 
averred,  nor  was  there  any  evidence  that  it  had  been  given. 
Parke,  B.  thought  that  he  must  presume  the  magistrate  to  have 
acted  rightly,  and  on  the  requisite  proof;  but  he  reserved  this 
point  also.  Thirdly,  that  the  defendants  had  not  entitled  them- 
selves to  the  benefit  of  stat.  24  Geo.  II.  c.  44,  s.  6,  by  showmg  the 
warrant  and  permitting  a  copy  thereof  to  be  taken,  as  that  clause 
requires.  This  point  also  was  reserved.  It  was  further  contended, 
for  the  plaintiff,  that,  even  if  lawfully  apprehended,  he  was  entitled 
to  damages  for  the  detention  after  his  tendering  the  money  at 
Torquay ;  or  at  least  after  the  tender  at  Bishop's  W^altham :  but 
the  learned  Judge,  in  his  summing  up,  expressed  a  contrarj' 
(1)  39  K.  IL  746  (2  Cr.  &  M.  191 ;  3  Tyr.  824). 
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opinion.     And  he  left  it  to  the  jury  to  say  whether  the  defendants       atkinb 

had  done  their  duty  under  the  warrant ;   *de8iring  the  jury  to  give       kilby. 

damages  prospectively  for  the  whole  imprisonment  in  case  the       [  *78i  ] 

Court  should  think  it  not  justified ;   and  also  to  say  what  damages 

were  due  to  plaintiff  for  the  deviation  by  Bishop's  Waltham,  if  that 

was  a  circuitous  and  not  the  most  convenient  route.     The  plaintiff's 

counsel  requested  the  learned  Judge  to  direct  the  jury  that  the 

road  taken  was  proved  to  be  circuitous,  and  that  the  defendants 

were  bound  to  take  the  shortest  road,  unless  it  could  be  proved, 

on  their  part,  that  the  other  was  the  most  convenient,  which,  as 

he  contended,  they  had  not  proved.     The  learned  Judge  declined 

so  to  leave  it.     The  jury  found  that  the  road  by  Bishop's  Waltham 

w^as  the  most  convenient,  and  assessed  the  prospective  damages  at 

5/.     A  verdict  was  taken  for  the  defendants,  and  leave  given  to  move 

to  enter  a  verdict  for  the  plaintiff.     Crowder,  in  Michaelmas  Term, 

1838,  moved,  on  the  points  reserved,  to  enter  such  verdict ;  he  also 

moved  for  a  new  trial  on  the  ground  of  misdirection  as  to  the  tender 

(citing  Robson  v.  Spearman  (i))  and  as  to  the  deviation.     A  rule  nisi 

was  granted  on  all  the  points  but  the  last.    In  Hilary  Term,  1840  (2), 

Erie  and  C.  Saumlers  showed  cause :  (The  judgment  of  the 
Court  renders  it  unnecessary  to  report  the  arguments  on 
the  reserved  points.) 

Stat.  24  Geo.  II.  c.  44,  s.  6,  was  sufficiently  complied  with. 
The  constable  had  not,  by  law,  the  custody  of  the  warrant.  On 
the  demand,  he  produced  a  copy  and  referred  to  the  legal  custody 
for  the  original.  And  no  objection  was  made  on  the  plaintiff's 
part.  At  all  events,  it  cannot  be  said  *tbat  the  giving  a  perusal  \  *782  ] 
and  copy  has,  in  the  words  of  the  statute,  "been  refused  or 
neglected,"  which  implies  something  wilfully  done.  Then  as  to 
the  tender :  the  warrant  was  imperative,  requiring  the  constables 
forthwith  to  take  and  convey  the  plaintiff  to  the  house  of  correc- 
tion, and  there  deliver  him  to  the  keeper,  who  was  to  receive  him 
into  the  said  house,  and  there  keep  him  to  hard  labour  for  three 
months  unless  he  should  sooner  pay  &c.  The  constables  had  no 
discretion  to  exercise;  they  had  no  right  to  receive  the  money 
and  discharge  the  plaintiff;  nor  could  the  overseer  do  so.  The 
inconvenience  resulting  to  the  plaintiff  arose  from  his  own 
original  default.     The  constables,  therefore,  have  strictly  obeyed 

(1)  3  B.  &  Aid.  493.  Denman,  Ch.  J..  Littleaalo,  ami  Colo- 

(2)  January    18th.       Before    Ijord      ridge,  J  J. 
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Atkins       think  that  under  the  circumstances  a  literal  compliance  must  be 

KiLBT.       taken  to  have  been  dispensed  with.     The  demand  of  a  perusal  of 

the  warrant  was  made  by  the  agent  of  the  plaintiff;  and  his  conduct 

was  such  as  to  lead  to  the  belief  that  the  delivery  of  a  copy  under 

the  circumstances  was  all  that  was  required.     But  for  this,  steps 

might  have  been  taken  to  procure  the  original :  and  the  plaintiff 

cannot  therefore  rely  on  its  non-production  to  oust  the  defendants 

of  the  protection  of  the  statute. 

The  only  remaining  question  is,  whether  the  defendants  acted 

in  obedience  to  the  warrant.     Now  that  required  them  to  convey 

the  plaintiff  to  the  Bridewell,  and  there  deliver  him  to  the  keeper 

thereof:   they  had  no  authority  to  discharge  the  plaintiff  or  to 

receive  the  money  at  any  intervening  place:  and  the  only  doubt 

upon  this  part  of  the  case  could  properly  be,  whether  they  had 

conveyed  him  by  a  circuitous  route,  and  thereby  subjected  him  to 

unnecessary  inconvenience  or  exposure.     The  jury  however  have 

found  that  they  carried  him  by  the  most  convenient  road ;  and  we 

[  *786  ]       see  no  reason  for  disturbing  their  verdict.     It  follows,  *therefore, 

that  the  defendants  are  well  protected  by  the  warrant,  and  that  the 

verdict  was  properly  directed  to  be  entered  for  them. 

The  rule  therefore  will  be  discharged. 

Rule  discharged. 


1840.  PARKER  V.  MITCHELL,   FOSTER,   GREENWOOD, 

'^^—^'  AND  REDMAN (1). 

[  788  ]  (n  ^^^,1  ^  jjUis,  788—791 ;  S.  C.  3  P.  &  D.  655 ;  9  L.  J.  (N.  S.)  Q.  R  194.) 

A  plea  of  forty  or  twenty  years*  user,  under  the  Prescription  Act,  1832, 
88.  2, 4,  is  not  supported  by  proof  of  user  from  a  period  of  fifty  years  before 
the  oommencement  of  the  action  down  to  within  four  years  of  it ;  and, 
if  the  evidence  go  no  farther,  there  is  no  case  for  the  jury. 

Per  Patteson  and  Coleridge,  JJ.  On  issue  upon  a  claim  of  way  in 
right  of  occupation  of  the  messuage  and  land  of  Q.,  the  occupier  of  a  part 
of  the  house  occupied  by  G.  is  not  a  competent  witness  to  support  the 
affirmative,  though  his  part  of  the  house  have  no  communication  with  the 
part  which  G.  occupies. 

Trespass  quare  clmmim  /regit.  Plea  2.  That  defendant 
Greenwood,  at  the  time  when  &c.,  was  occupier  of  a  farm  called 
Stone  Booth,  containing  a  messuage  and  divers,  to  wit  100,  acres 
of  land,  and  that  Greenwood,  and  all  the  occupiers  for  the  time 

(1)  Cited     and    applied    by  Lord  L.  J.  in  judgment  of  Cottrt  in  same 

Coleridge,     Ch.    J.    in    Hollins  v.  case  on  appeal  (1884)  13  Q,  B.  Div. 

Vemey   (1883)  11  a  B.  D.  715,  718,  304.  311,  53  L.  J.  Q.  B.  430,  434.— 

53  li.  J.  Q.  B.  30,  32,  and  by  Lindley,  R.  C. 
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being  of  the  said  farm,  have,  and  each  of  them  hath,  had,  used,       Pakkeb 
and  enjoyed,  as  of  right,  and  have  and  each  of  them  hath  been     biitchell. 
accustomed  to  have,  use,  and  enjoy,  as  of  right,  for  and  during*  the 
full  period  of  forty  years  next  before  the  commencement  of  this 
suit,  a  certain  way  for  himself  and  themselves,  and  his  and  their 
servants,  to  *go  &c.  (describing  the  route),  for  the  purpose  of  cutting      [  'tbo  ] 
turves  in  a  common  called  Wadsworth  Common,  to  be  consumed  on 
the  farm  :  justification  under  the  right  of  way.     Plea  8.     A  similar 
plea,  claiming  the  user  for  twenty  years.     The  replication  traversed 
the  rights  so  claimed :  and  issue  was  joined  upon  those  traverses. 
There  were  also  other  issues,  some  of  which  raised  a  similar  question, 
and  others  are  immaterial  here. 

On  the  trial  before  Coleridge,  J.,  at  the  last  York  Assizes,  the 
defendant  gave  evidence  of  user  from  a  period  of  fifty  years  from 
the  commencement  of  the  suit,  and  so  downwards  till  within  four 
or  five  years  from  such  commencement.  No  evidence  having  been 
given  of  the  user  within  the  said  four  or  five  years,  the  learned 
Judge  was  of  opinion  that  the  defendant's  pleas  above  set  out  were 
not  supported.     A  witness  was  called  by  defendant  to  prove  the  , 

nser  antecedent  to  the  last  four  or  five  years:  but,  on  its  appearing 
that  he  at  present  occupied  part  of  the  messuage  mentioned  in  the 
pleas,  though  separated  from  the  part  occupied  by  Greenwood  by  a 
wall,  through  which  there  had  been  an  opening  into  Greenwood's 
part,  recently  closed  up,,  it  was  objected  that  he  was  incompetent ; 
and  the  learned  Judge  held  him  to  be  inadmissible.  The  jury, 
under  his  Lordship's  direction,  found  a  verdict  for  the  plaintiff  on 
all  the  issues,  the  evidence  on  the  user  not  being  left  to  them. 

Alexander  now  moved   for  a   new   trial  on    the  ground    of 
misdirection  and  rejection  of  evidence : 

First,  it  was  not  necessary,  under  stat.  2  &  3  Will.  IV.  c.  71, 
88.  2,  4,  *to  prove  the  acts  of  user  precisely  down  to  the  commence-  [  •790  ] 
ment  of  the  action  :  the  jury  need  not  presume  that  the  user,  once 
proved  to  evst,  had  been  discontinued.  Payne  v.  Shedden  (i)  shows 
that  a  suspension  or  variation  of  the  way,  by  agreement,  does  not 
defeat  the  plea. 

(CoLBRiDOE,  J. :  There  you  do  not  call  upon  the  jury  to  make  any 
presumption.  If  the  continuation  of  user  of  a  right  of  way  after 
the  time  at  which  actual  user  was  proved  might  be  presumed,  why 

(1)  42  R.  E.  808  (1  Moody  &  Rob.  382). 
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Parker      might  not  the  jury  presume  an  user  antecedent  to  the  actual  user 
Mitchell,    proved  ?     Yet  this  cannot  be  done  (i).) 

That  is  because  sect.  6  expressly  provides  that  a  presumption  shall 
not  be  made  in  favour  of  the  statutable  claim  on  proof  of  enjoyment 
for  a  period  less  than  the  number  of  years  mentioned.  But  here 
the  proof  did  go  suflSciently  far  back  ;  and  the  question  is,  whether 
that  be  not  proof  of  a  continuing  user  in  default  of  proof  of  cesser. 

(Lord  Denman,  Ch.  J. :  But  how  can  you  say  that  you  have 
proved  an  enjoyment  for  the  forty  years  ?  Would  it  be  enough  to 
prove  that  you  had  the  user  so  late  down  as  thirty-nine  years  ago, 
without  proof  of  user  since  then  ?) 

On  the  other  hand,  would  not  user  down  to  a  period  within  two  days 
before  the  commencement  of  the  action  prove  the  plea  ? 

(Lord  Denman,  Ch.  J. :  That  is  a  period  less  than  a  year.  Here 
you  have,  in  fact,  an  absence  of  proof  for  four  or  five  years.) 

That  could,  at  most,  only  lessen  the  strength  of  the  evidence  in  the 
judgment  of  the  jury.  A  party  may  not  have  occasion  to  pass  over 
the  way :  but,  if  he  once«had  the  user,^t  does  not  cease  at  every 
instant  in  which  the  user  is  not  going  on.  Secondly,  the  witness 
[  'TOi  ]  was  *not  interested  in  the  event  of  the  suit  (2).  He  could  not  use 
the  verdict.  Indeed,  he  cannot  be  said  to  have  occupied  either  the 
land  or  the  messuage  constituting  the  farm  in  right  of  which  the 
way  is  claimed.  The  way  is  claimed  in  right  only  of  the  farm 
occupied  by  Greenwood. 

(Coleridge,  J. :  I  admitted  evidence  of  the  acts  of  a  former  occupier 
of  the  part  afterwards  occupied  by  the  person  whom  you  proposed 
to  call.  The  same  principle  which  made  the  acts  of  the  former 
occupier  evidence  appeared  to  me  to  require  the  exclusion  of  the 
present  occupier. 

Lord  Denman,  Ch.  J.:  Did  you  propose  that  an  indorsement 
should  be  made  on  the  record  ?)    . 

No. 

(Lord  Denman,  Ch.  J. :  This  question  is  really  immaterial ;  for 

(1)  See    Bailey    v.    Appleyard,    47  (2)  See  Adeane  v.  Morfl(»ck,  5  Bing. 

E.  E.  537  (8  Ad.'&  El.  161).  N.  C.  236. 
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the  evidence  tendered  would  still  leave  the  plea  unproved  as  to  the      pabkeb 
last  four  or  five  years.  Mitchell. 

Patteson,  J. :  I  think  the  witness  was  as  much  interested  as 
tenants  of  a  manor  are  to  prove  a  manorial  custom :  and  they  are 
incompetent  on  an  issue  joined  on  such  custom  (i).) 

Per  Curiam  (2) : 

RtUe  refused  (z). 


CARPENTER  v.   WALL.  is^o. 

AprU  2i. 
(11  Adol.  &  Ellifl,  803—805 ;  S.  C.  3  P.  &  D.  457  ;  9  L.  J.  (N.  S.)  Q.  B.  217.) 


The  general  rule  is,  that,  if  a  party  to  a  cause  wishes,  on  the  trial, 
to  impeach  an  adverse  witness  by  proof  of  his  having  used  certain 
expressions,  the  witness  himself  must  first  be  asked  whether  he  used 
them. 

SembUf  that,  where  the  witness's  moral  character  is  relevant  to  the  issue, 
such  expressions  may  be  proved  without  the  previous  enquiry,  if  they  tend 
merely  to  disgrace  ihe  witness  by  showing  that  he  has  made  unbecoming 
declarations.    But, 

Held  that,  even  \t  they  be  of  such  a  nature,  the  introductory  question 
must  not  be  dispensed  with  if  they  tend  likewise  to  contradict  some  part 
of  the  witness's  evidence,  x  Therefore, 

In  an  action  against  A.  for  seducing  and  getting  with  child  the  plaintiff's 
daughter,  which  facts  the  daughter  proves,  the  defendant  cannot  give 
evidence,  that  she  has  talked  of  B.  as  her  seducer  and  the  father  of  her  child, 
unless  she  be  first  asked  in  cross-examination  whether  she  ever  used  those 
expressions. 

Case  for  debauching  plaintiff's  daughter,  whereby  she  became 
pregnant  &c.  Plea,  Not  guilty.  On  the  trial,  before  Lord 
Denman,  Gh.  J.  at  the  sittings  in  Middlesex  after  last  Term,  the 
plaintiff's  daughter  proved  that  she  had  been  seduced  by  the 
defendant,  and  borne  a  child  in  consequence.  She  was  asked, 
in  cross-examination,  whether  she  knew  a  man  named  A.  B.  (4) ; 
and  she  denied  it.  A  witness  for  the  defence  was  subsequently 
asked  whether  the  plaintiff's  daughter  had  not  told  witness  that 
A.  B.  was  the  father  of  the  child,  and  bad  seduced  and  left  her. 
The  question  was  objected  to,  because  the  witness  had  not  been 
asked,  in   cross-examination,  whether  she  had  ever  made  thosa 

(1)  See  BuLLEB,   J.  in   Walton  v.  (4)  There  appeared  to  be  some  doubt 
Shelley ,  1  T.  B.  296,  302.  as  to  the  precise  form  in  which  the 

(2)  Lord  Denman,  Ch.  J.,  Little-  question  had  been  put ;  but  the  argu- 
DJkXE,  Patteson,  and  CoLEBmoE,  JJ.  ment  proceeded   on   the   assimiption 

(3)  See   Flight  v.    Thornas,  p.  468,  that  it  had  been  put  substantially  as 
ante.  above  stated. 

B,B, — ^VOL,  LH.  8B 
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Cabpbkteb   statements.    The  Lord  Ghibf  Justice  refused  to  allow  the  question 
Wall.       to  be  put.     Verdict  for  plaintiff. 

Humfrey  now  moved  for  a  new  trial,  on  account  of  the  rejection 
of  evidence : 

The  rule,  that  a  witness  must  be  asked  whether  he  made  the 
statement  which  it  is  intended  to  prove  against  him,  prevails  only 
where  the  object  of  such  proof  is  to  impeach  his  credit  as  a  witness. 
[  ♦804  ]  There  it  is  fit  that  the  party  should  have  an  opportunity  *of 
explaining  the  circumstances  under  which,  if  at  all,  the  statement 
was  made.  But  here  the  expressions  of  the  witness  were  tendered 
to  show  the  looseness  of  her  conduct;  a  description  of  evidence 
which  is  admissible  in  actions  for  seduction  and  criminal  conversa- 
tion. The  question  was,  what  loss  the  father  had  sustained ;  and 
that  depended  on  the  value  of  the  daughter's  previous  character. 
A  person  who  lightly  made  such  declarations  as  those  suggested 
could  not  have  been  one  whose  loss  of  character  called  for  heavy 
damages.  And  the  imputation  against  her  might  have  been  proved 
by  the  evidence  in  question,  even  if  she  had  not  been  called.  The 
argument  on  the  other  side  would  tend  to  show  that  such  evidence 
could  not  have  been  regular  in  any  point  of  view,  unless  she  had 
denied  making  the  declarations. 

LoBD  Dbnman,  Gh.  J. : 

If  the  language  had  been  offered  in  evidence  as  showing  that  the 
witness  went  about  in  a  light  manner  saying  things  of  this  descrip- 
tion, I  should  not  have  rejected  it.  But  the  evidence  was  put 
pointedly  as  bearing  upon  particular  facts  which  she  had  stated. 
When  words  are  to  be  proved  as  having  been  uttered  by  a  witness, 
it  is  always  expected  that  he  shall  have  an  opportunity  of 
explanation;   and  that  rule  applies  here. 

LiTTLBDALE,  J.  : 

There  is  no  doubt  that  these  declarations  could  not  be  made 
evidence  without  first  asking  the  witness  if  she  ever  uttered  them, 
unless  they  had  been  offered  merely  as  showing  misconduct. 

Patteson,  J. : 

I  like  the  broad  rule,  that,  where  you  mean  to  give  evidence  of 

[  *805  ]      a  witness's  declarations  for  any  ^purpose,  you  should  ask  him 

whether  he  ever  used  such  expressions.    It  is  true  that  the  evidence 
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here  might  have  been  admissible  if  intended  only  to  show  the    Gabpentbr 
utterance  of  loose  language  by  the  party.     But  the  proof  offered       wall. 
went  in  direct  contradiction  to  the  evidence  she  had  given,  that  the 
defendant  was  the  father  of  her  child. 

Coleridge,  J. : 

I  do  not  much  dissent  from  the  manner  in  which  Mr.  Humfrey 

has  laid  down  the  general  rule.    But  this  evidence  was  offered  as 

contradiction. 

Rule  {on  this  point)  refused. 

Rule  nisi  on  affidavits. 


SHAEPE   V.   LAMB   and  GRAEME.  /«^,^- 

April  24. 

(11  Adol.  &  Ellia,  805—807 ;  S.  C.  3  P.  &  D.  464 ;  9  L.  J.  (N.  S.)  a  B.  185;  

4  Jur.  965.)  [  ^^''  1 

Where  of  two  defendants,  G.  and  L.,  L.  had  suffered  judgment  by 
default,  a  Judge's  order  of  admission  was  made  on  notipe  that  defendant  G. 
proposed  to  adduce  the  documeitts  specified  (which  might  be  inspected), 
and  that  plaintiff  would  be  required  to  admit  that  they  were  copies  of,  or 
extracts  from,  original  documents  (as  they  purported  to  be):  and  the 
d«x;umentB  were  described  as  **  copies  of,  or  extracts  from,  letter  from 
plaintiff  to  defendant,  dated  "  &c. 

Held,  that  this  did  not  authorize  the  giving  in  evidence  such  copy  with< 
out  further  proof  of  the  original,  though  notice  had  been  given  to  produce, 
it  not  being  proved  that  plaintiff  had  the  original. 

Tffls  was  an  action  of  assumpsit,  tried  before  Lord  Denman, 
Ch.  J.,  at  the  Middlesex  sittings  after  last  Hilary  Term.  Lamb  had 
suffered  judgment  by  default;  Graeme  defended.  The  defendant's 
counsel  called  for  a  letter  (notice  to  produce  which  was  admitted) 
from  the  plaintiff  to  Lamb,  dated  2nd  February,  1830.  The  letter 
not  being  produced,  the  defendant's  counsel  tendered  an  alleged 
copy,  which  had  been  admitted  under  a  Judge's  order  (i)  in  the 
usual  form,  that  the  plaintiff  should  "make  the  admissions 
specified  in  the  following  notice." 

''  Take  notice,   that  William  Theophilus  Graeme,  one  of  the       r  son  ] 
defendants  in   this   cause,   proposes    to  adduce  in   evidence  the 
several  documents  hereunder  specified,  and  that  the  same  may 
be  inspected  by  the  plaintiff"  &c. ;  **  and  that  the  plaintiff  will  be 
required  to  admit  that  the  said  documents  are  respectively  such 

(1)  Reg.  Gen.  Hil.  4  WiU.  IV.,  20,  5  B.  &  Ad.  xvii.,  xviii.  [See  now 
E.  S.  C.  Ord.  XXXn.  r.  2.— B.  C] 

88—2 
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Sharps      copies  of,  or  extracts  from,  original  documents  as  they  respectively 
Lamb.        purport  to  be." 

"  Descriptions  of  the  documents. 


Copies  of  or  extracts  from  Dates. 

Letter  from  plaintiff  to  defendant  Lamb        2nd  Feb.  1880. 
Same  to  same/'  &c. 

It  was  objected  that  no  foundation  was  laid  for  the  production  of 
secondary  evidence,  as  it  was  not  shown  that  the  original  was,  or 
had  been,  in  the  plaintiff's  possession.  The  Lord  Chief  Justice 
rejected  the  evidence.    Verdict  for  plaintiff. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  rejection 
of  evidence  : 

By  the  admission,  the  plaintiff  recognises  the  document  as  a  true 
copy.  It  is  as  if  he  had  said,  I  wrote  a  letter,  of  which  this  is  a 
copy,  to  the  defendant  Lamb.  The  absence  of  the  usual  words 
"saving  all  just  exceptions  "  cannot  perhaps  be  relied  on. 

(Patteson,  J. :  I  have  often  heard  parties  at  Chambers  object  to 
make  this  admission,  lest  they  should  admit  the  original ;  and  I 
have  always  told  them  that  they  could  not  be  prejudiced,  because 
the  original  must  not  the  less  be  shown  or  accounted  for.) 

The  defendant  Graeme  has  no  means  of  compelling  the  defendant 
Lamb,  to  whom  the  letter  is  addressed,  to  produce  it,  or  account 
for  its  absence,  supposing  it  to  have  been  sent. 

[  807  ]  LiTTLBDALE,  J. : 

There  is  no  ground  for  this  application.  All  that  is  admitted 
is  that  the  copy  is  correct ;  it  is  not  admitted  that  the  plaintiff 
wrote  or  sent  the  letter ;  that  must  be  proved.  Had  the  admission 
been  that  the  plaintiff  wrote  a  letter  of  which  the  alleged  copy  was 
a  correct  copy,  it  would  have  been  suflScient. 

Patteson,  J.: 

Perhaps  no  injustice  would  be  done  in  the  particular  case  by 
holding  that  this  was  good  evidence.  But,  generally,  if  the  ad- 
mission of  a  copy  were  an  admission  of  the  original,  no  admissions 
would  be  made.  The  attempt  is  to  treat  as  an  original  that  which 
is  only  admitted  to  be  a  copy. 
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Coleridge,  J. :  Shabpe 

V, 

The  principle  contended  for  would  be  very  dangerous.     It  would        Lamb. 
apply  to  deeds  as  well  as  letters :  and,  when  once  the  correctness 
of  the  copy  was  admitted,  no  original  would  be  produced. 

Lord  Denman,  Ch.  J. : 

The  Judge's  order  here  secures  the  accuracy  of  the  secondary 
evidence,  but  does  not  give  it  the  effect  of  primary  evidence. 

Ride  refused, 
COLE  V.   HADLEY.  i84o. 

(11  Adol.  &  EUis,  807—808;  S.  0.  3  P.  &  D.  458 ;  4  Jur.  483.)  Aprn2:i. 

On  issue  joined  upon  the  plea  of  Nofc  possessed,  in  trespass  quart  clniaum         [  ^^7  ] 
/regit,  defendant  may  use  as  eyidence  the  deposition  of  a  witness,  formerly 
called  by  plaintiff  to  prove  his  possession  in  a  proceeding  before  justices  for 
an  alleged  trespass  on  the  same  close.     It  makes  no  difference  that  the 
witness  is  still  alive. 

Trespass  quare  clatisum  /regit.  Pleas.  1.  Not  guilty.  2.  Not 
possessed.  Issues  thereon.  On  the  trial,  before  Patteson,  J.,  at 
the  last  Spring  Assizes  for  Gloucestershire,  the  question  on  the 
second  issue  was,  ^whether,  at  the  time  in  question,  plaintiff  or  [  *308  ] 
defendant  was  the  tenant  of  a  field,  part  of  certain  glebe  lands. 
The  defendant  proved  that,  during  the  period  for  which  plaintiff 
alleged  himself  to  have  been  tenant,  he  had  laid  an  information 
against  defendant  at  the  Berkeley  Petty  Sessions,  for  a  malicious 
tresi;ass  on  the  premises  in  question ;  that  the  information  was 
heard  at  those  Sessions;  and  that  plaintiff,  on  that  occasion,  called 
Mr.  Dunsford,  the  incumbent,  to  prove  that  plaintiff  was  his  tenant. 
And  defendant,  on  the  trial  of  this  cause,  put  in  the  deposition  then 
made  by  Dunsford,  in  which  he  denied  that  plaintiff  was  his  tenant. 
Dunsford  had  since  gone  abroad,  and  had  not  returned.  This  evi- 
dence was  objected  to  by  the  plaintiff's  counsel,  but  received.  Verdict 
for  plaintiff  on  the  first  issue ;  for  defendant  on  the  second. 

Godson  now  moved  for  a  new  trial  on  account  of  the  improper 
reception  of  evidence : 

No  authority  goes  so  far  as  to  warrant  admitting  the  deposition 
of  a  party  not  deceased  in  a  case  like  the  present. 

(Pattbson,  J.  referred  to  Gardner  v.  Moult  (i). 
(1)  50  R.  B.  480  (10  Ad.  &  El.  464). 
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Cole  Lobd  Dbnman,  Ch.  J. :     There  Brickell  v.  HuUe  (i)  was  relied 

Hadlet.  upon ;  in  which  case  Rmh worth  v.  The  Countess  of  Pembroke  (2) 
was  noticed,  and  shown  not  to  be  an  authority  for  excluding  the 
evidence.) 

Per  Curiam  (3) : 

Ride  refused. 


!«*<>•  SCALES  V.  Sir  JOHN  KEY,  Baronet,  and  Others. 

(11  Adol.  &  Ellis,  819—826;  S.  C.  3  P.  &  D.  505.) 

r  819 1 

^        ^  A  custonif  proved   to   have   existed   from  time  immemorial  till  1689, 

must  be  taken  to  exist  still,  if  there  be  no  further  evidence  proving  or 
disproving  its  existence. 

On  an  issue  bringing  into  question  the  existence  of  the  above  custom 
of  London,  evidence  was  given  of  its  exercise  from  an  early  period  down 
to  1689 ;  but  no  proof  of  its  having  been  exercised,  or  inteHered  with,  at 
any  later  time.     The  jury  found,  '*that  the  custom  existed  to  1689.'* 

Held  that  this  was  a  verdict  for  defendants,  who  alleged  the  custom. 

And  that  the  Judge  did  rightly  in  ordering  it  to  be  so  entered,  and 
refusing  to  ask  the  jury  whether  it  had  existed  after  1689. 

Case  against  the  Lord  Mayor  and  certain  aldermen  of  the  city 
of  London,  for  a  false  return  to  a  mandamm  which  called  upon 
them  to  admit  and  swear  in  plaintiff  to  the  office  of  an  alderman 
of  Portsoken  ward  (he  having,  in  1881,  been  duly  elected  to  such 
office),  or  show  cause  to  the  contrary.  The  declaration  assigned 
falsehood  on  part  of  the  return  which  alleged,  as  an  immemorial 
custom,  that  the  court  of  mayor  and  aldermen  have  had  the 
cognizance,  jurisdiction,  and  authority  of  examining,  hearing, 
determining,  and  adjudging  of  and  concerning  the  election  and 
return  of  every  person  elected  into  any  place  or  office  within  the 
said  city  at  any  such  wardmote  court  holden  as  was  before  stated, 
whensoever  the  merits  of  such  election  or  return  have  been  brought 
[  •820  ]  into  question  by  the  petition  of  any  person  *interested  therein  to 
the  said  court  of  mayor  and  aldermen  holden  as  aforesaid,  and 
also  of  examining  and  determining  whether  or  not  any  person  so 
returned  to  the  said  court  of  mayor  and  aldermen,  as  an  alderman 
of  any  ward  of  the  said  city,  was,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen  of  the  said  city  for 
the  time  being,  a  fit  and  proper  person  duly  qualified  in  that  behalf, 
whensoever  the  fitness  and  qualification  of  the  person  so  returned 

(1)  45  B.  B.  750  (7  Ad.  &  El.  454).  (3)  Lord  Denman,  Ch.  J.,  Littlb- 

(2)  nardr.  472.  DALE,  Patteson,  and  Coleridoe,  JJ. 
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have  been  brought  into  question  by  the  petition  of  any  person       Scales 
interested  therein  to  the  said  court  of  mayor  and  aldermen  holden         kby. 
as  aforesaid.    There  were  other  assignments  of  falsehood,  not 
material  here.     Plea,  Not  guilty. 

The  cause  was  tried  before  Lord  Denman,  Ch.  J.  at  the  sittings 
in  Middlesex  after  Trinity  Term,  1834.  The  plaintiff's  counsel, 
for  the  purpose  of  showing  that  the  custom  in  question,  if  it  ever 
existed,  had  been  abolished,  put  in  a  bye-law  of  18  Ann.  (i),  "  for 
reviving  the  ancient  manner  of  electing  aldermen ;  "  and  they  also 
♦relied  upon  stat.  11  Geo.  I.  c.  18,  "  for  regulating  elections  within  [  '821  ] 
the  city  of  London**  &c.  For  the  defendants,  a  course  of  docu- 
mentary evidence  was  gone  through,  to  show  the  exercise  of  the 
custom  down  to  1689 ;  and  reference  was  made  to  stat.  2  W.  &  M. 
8688.  1,  c.  8,  s.  3,  confirming  the  customs  &c.  of  the  city.  The 
Lord  Chief  Justice  left  the  case  to  the  jury  on  the  evidence,  and 
stated  as  his  opinion  that  the  alleged  custom,  if  it  existed  before 
13  Ann.,  was  not  altered,  as  to  the  power  of  approval  or  rejection, 
by  the  bye-law  of  that  year.  The  effect  of  stat.  11  Geo.  I.  c.  18,  he 
considered  to  be  a  question  of  law,  which  might  be  reserved,  if 
necessary,  for  further  inquiry.  The  jury  found  **  That  the  custom 
did  exist  to  1689."  The  plaintiff's  counsel  then  urged  that  the 
Lord  Chief  Justice  should  ask  them  whether  the  custom  existed 
after  that  year ;  but  his  Lordship  refused  to  do  so,  and  directed 
the  verdict  to  be  entered  for  the  defendant,  giving  leave  to  move 
that  it  might  be  entered  for  the  plaintiff. 

Sir  James  Scarlett,  in  Michaelmas  Term,  1834,  moved  that 
such  entry  might  be  made,  or  a  new  trial  had,  on  the  grounds 
that  the  verdict  was  against  evidence,  and  that  the  jury  had  been 
misdirected,  on  a  point  which  it  is  unnecessary  to  state  here.  The 
rule  was  refused  as  to  these  last  grounds,  but,  on  the  objection  to 
the  verdict,  the  Court  granted  a  rule  to  show  cause  why  it  should 
not  be  entered  as  a  verdict  for  the  plaintiff,  or  in  the  terms  of  the 
finding,  or  a  new  trial  be  had.  But,  a  writ  of  error  being  after- 
wards brought  by  the  plaintiff,  in  Rex  v.  Johnson,  involving  the 
points  upon  which  the  present  rule  was  granted,  this  case  stood 
over.  Judgment  *was  given  for  the  defendant  in  error,  Johnson,  [  *822  ] 
in  the  Exchequer  Chamber,  in  Trinity  Term,  1836,  and  affirmed, 
on  error,  by  the  House  of  Lords,  February  19th,  1889  (2). 

(1)  See  it  partly  set  out  in  Hex  v.  (2)  Bex    v.  Johnson,   49  R   E.    14 

Johnami  [49  K.  K.  16(6  CL  &  Pin.  45)].      (6  CI.  &  Fin.  41 ;  1  Macl.  &  Hob.  1). 
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Scales  The  plaintiff  in  person  now  moved  to  make  his  rule  absolute ; 

Kinr.         and 

Sir  J.  Campbell,  Attorney-General,  Law,  Recorder  of  London, 
and  Bullock,  showed  cause,  and  relied  upon  the  two  judgments  in 
the  courts  of  error  as  expressly  deciding  the  points  now  in  question. 

The  plaintiff  in  person,  contra,  insisted  on  the  effect  of  the 
bye-law,  and  of  stat.  11  Geo.  I.  c.  18,  and  contended  that  a  custom 
was  not  proved  by  showing  that  it  had  existed  until  1689.  He 
cited  Rogers  v.  AUen  (i). 

(Pattbsok,  J. :  The  only  question  before  us  is,  whether  the  want 
of  a  finding  by  the  jury  as  to  the  period  since  1689  makes  the 
verdict  a  verdict  for  plaintiff  or  for  defendant.) 

LiTTLBDALB,  J.  : 

I  am  of  opinion  that  the  Lobd  Ghibf  Justicb  was  right  in 
refusing  to  put  the  question  to  the  jury  as  to  the  existence  of  the 
custom  since  1689.  As  the  case  comes  before  us,  we  must  take 
it  that  the  custom  was  properly  found  to  have  existed  until  that 
time.  Then,  as  to  the  effect  of  any  thing  that  may  have  occurred 
since ;  there  are  three  ways  in  which  the  custom  might  be  got  rid 
of.  First,  by  Act  of  Parliament.  Secondly,  according  to  the  con- 
stitution of  the  city  of  London,  by  act  of  the  common  council. 
Thirdly,  if  there  were  acts  shown  to  have  been  done  since  1689, 
[  •823  ]  *sometimes  according  to  the  custom,  and  sometimes  contrary  to  it, 
that  would  be  evidence  for  a  jury  that  the  custom  had  not  existed 
down  to  the  present  period.  That  has  not  been  shown  here ;  and 
the  custom  is  not  to  be  destroyed  because  there  are  no  instances 
of  the  practice  since  1689.  The  bye-law  of  13  Ann.  brings  back  the 
ancient  practice  of  electing  one  alderman,  as  it  existed  down  to 
the  time  of  Richard  II.,  but  has  nothing  to  do  with  this  question ; 
for  the  custom  of  inquiry  by  the  mayor  and  aldermen  into  the 
fitness  of  the  party  chosen  takes  effect  only  after  the  election.  The 
provisions  of  stat.  11  Geo.  I.  c.  18,  so  far  as  they  bear  on  this 
subject,  relate  merely  to  the  mode  of  conducting  the  elections. 
Independently  of  any  prior  decision,  I  should  have  said  that  the 
bye-law  and  statute  had  nothing  to  do  with  this  question ;  but  the 
decisions  of  two  courts  of  error  are  likewise  to  this  effect.  Mere 
non-user  cannot  affect  a  custom,  where  the  question,  whether  it 
(1)  10  E.  E.  689  (1  Camp.  309). 
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should  be  pnt  in  force  or  not,  does  not  appear  to  have  arisen.     If       Scalks 

there  had  been  determinations,  sometimes  one  way  and  sometimes         key. 

another,  on  the  course  to  be  pursued  in  this  respect,  it  would  have 

been  a  question  for  the  jury  whether  the  custom  still  subsisted ; 

but  in  this  case  there  were  no  facts,  after  1689,  for  the  jury  to  take 

into  consideration.     It  was  matter  of  law  that  the  verdict  should 

be  entered  as  the  Lord  Chief  Justice  here  directed  it. 

Patteson,  J. : 

The  issue  in  this  case  was,  in  effect,  whether  the  custom  alleged 
in  the  return  had  existed,  and  still  did  exist.  The  jury  found  that 
it  had  existed  down  to  1689,  but  they  did  not  say,  in  terms,  that  it 
had  existed  or  had  been  abolished  since.  The  Lord  Chief  *  Justice  [  *B24  ] 
treated  the  bye-law  of  18  Ann.  as  not  affecting  the  custom;  and, 
the  jury  having  found  the  existence  of  the  custom  from  time 
immemorial  until  1689,  he  directed  the  verdict  to  be  entered  for 
the  defendant,  as  a  matter  of  law.  Sir  James  Scarlett  moved 
for  a  new  trial  on  account  of  misdirection  on  a  point  not  now 
before  the  Court,  and  on  the  ground  that  the  verdict  was  against 
evidence.  He  also  moved  that  the  verdict  should  be  entered  for 
the  plaintiff,  because  that  was  the  effect  of  the  finding ;  or  at  least 
that  it  should  be  entered  in  the  terms  of  the  finding.  No  mention 
was  made  of  the  custom  being  good  or  bad  in  law ;  that  was  on  the 
record.  We  cannot  enter  into  the  first  two  grounds  of  motion; 
though  I  do  not  depart  from  the  opinion  I  entertained,  that  the 
verdict  was  supported  by  the  evidence,  and  that  there  was  no 
misdirection.  The  only  question  is,  whether  the  finding  is  or  is 
not  substantially  for  the  plaintiff.  The  case  has  stood  over  a 
considerable  time:  the  same  question  has  been  raised  on  the 
record  in  Rex  v.  Johnson  {i)  by  a  bill  of  exceptions,  and  decided 
by  the  Court  of  Exchequer  Chamber,  whose  judgment  has  been 
aflSrmed  by  the  House  of  Lords.  We  have  scarcely  power  to  enter 
upon  the  question;  though  we  must  take  notice  of  it,  having 
granted  the  present  rule.  The  custom  in  dispute  here  relates  to 
what  shall  be  done  after,  not  at,  the  election  of  an  alderman.  The 
bye-law  affects  only  the  mode  of  election,  and  directs  that,  in  future, 
only  one  alderman  shall  be  elected :  the  custom  is  consistent  with 
the  return  of  one,  two,  three,  or  more.  I  think,  therefore,  that 
the  bye-law  cannot  have  the  operation  contended  for  by  the  plaintiff. 
Then  the  only  question  *is,  whether,  if  a  custom  has  existed  from       [  *825  ] 

(1)  49  B.  B.  14  (6  CI.  &  Fin.  41;   1  Macl.  &  Bob.  1). 
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Scales  a  remote  period  till  1689,  and  there  is  no  evidence  to  show  its 
Key.  abolition,  it  must  not  be  taken  to  exist  still.  I  think  it  must,  and 
that  the  finding  here  is  for  the  defendant;  clearly  not  for  the 
plaintiff.  As  to  entering  the  verdict  in  the  terms  of  the  finding, 
if  facts  are  stated  by  the  jury  to  raise  a  question  of  law  on  the 
record,  that  is  a  special  verdict:  but  it  does  not  follow,  merely 
because  a  jury  chose  to  return  their  verdict  only  in  particular 
words,  instead  of  saying  aye  or  no,  that  the  verdict  is  a  special 
one.  Here  it  is  as  if,  on  an  indictment  for  larceny,  they  found 
that  the  prisoner  did  not  steal,  instead  of  saying  Not  guilty.  Upon 
the  main  points  of  the  case,  even  if  I  entertained  a  doubt,  which  I  do 
not,  the  House  of  Lords  has  given  a  decision  by  which  we  are  bound. 

GOLERIDGB,  J. : 

There  is  no  arguable  point  before  us.  The  question  has  already 
been  decided  by  the  House  of  Lords  ;  and  I  do  not  think  it  is  open 
to  us  to  discuss  it  at  any  length. 

Lord  Denman,  Gh.  J. : 

I  think  we  were  in  fault  in  allowing  this  matter  to  be  heard ;  for 
it  was  kept  open  only  to  await  the  result  of  the  cases  in  error.  As 
to  the  effect  of  stat.  11  Geo.  I.  c.  18,  Rex  v.  The  Mayor  of  London  (i) 
{Alderman  Winchester's  case)  shows  that  the  custom,  as  it  regards  the 
right  claimed  by  the  court  of  mayor  and  aldermen  to  examine  into 
elections,  is  not  affected  by  that  statute.  The  finding  of  the  jury, 
that  the  custom  had  existed  till  1689,  was  the  same  in  effect  as  if 
[  *826  ]  they  had  found  that  it  had  existed  till  last  *week,  unless  something 
appeared  to  show  that  it  had  been  legally  abolished. 

Rule  discharged, 

1840.  ENGLAND   v.  DAVIDSON  (2). 

^^^5.         (11  ^^j^i  ^  ^yHb,  856^859 ;  S.  C.  3  P,  &  D.  594  ;  9  L.  J.  (N.  S.)  Q.  B.  287 ; 
[  856  ]  4  Jul-.  1032.) 

Defendant  offered  a  reward  to  whoever  could  give  such  information  as 
would  lead  to  the  conviction  of  a  felon.  Plaintiff,  who  was  constable 
and  police  officer  of  the  district  where  the  felony  was  committed,  gave  such 
information :  Held,  on  demurrer,  that  plaintiff's  having  given  the  information 
was  a  good  consideration  for  a  promise  by  defendant  to  pay  the  reward. 

Assumpsit.     The  declaration  stated  that  heretofore,  to  wit  &c., 

the  defendant  caused  to  be  published  a  certain  hand  bill,  placard, 

(1)  32  E.  E.  561  (9  B.  &  C.  1).  TJmt  v.   Wakefield  Union  Bank  (1878) 

{2)  Distinguished  by  Grovb,  J.  in      4  C.  P.  D.  1,  4.— B.  C. 
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or  adTertisement,  headed  "  Fifty  pounds  reward ;  "  whereby,  after     ENaLAin> 

reciting  that,  late  on   the  night  of  &c.,  the  mansion   house  of     Davidson. 

defendant,  at  &c.,  was  feloniously   entered   by   three  men,  who 

effected  their  escape,  that  two  men  had  been  taken  into  custody 

on  suspicion  of  having  been  concerned  in  the  felony,  and  that  a 

third,  supposed  to  belong  to  the  gang,  had  been  traced  to  Carlisle, 

and  was  of  the  following  description,  &c.,  the  defendant  did  promise 

and  undertake  that  whoever  would  give  such  information  as  should 

lead  to  the  conviction  of  the  offender  or  offenders  should  receive  the 

above  reward :  that  plaintiff,  confiding  &c.,  did  afterwards,  to  wit 

on  &c.,  give  such  information  as  led  to  the  conviction  of  one  of  the 

said  offenders,  to  wit  one  David  Eobson ;  and  that  afterwards,  to 

wit  at  the  Assizes  for  Northumberland,  D.  B.,  who  was  guilty  of  the 

said  offence,  to  wit  the  feloniously  entering  &c.,  was  in  due  course 

of  law  convicted  of  the  said  offence  of  feloniously  entering  &c.,  in 

consequence  of  such  information  so  given  by  *plaintiff ;  of  all  which       [  *857  ] 

said   several  premises  defendant  afterwards,  to  wit  on  &c.,  had 

notice,  and  was  then  requested  by  plaintiff  to  pay  him  the  said  sum 

of  50L  ;  and  defendant  afterwards,  to  wit  on  &c.,  in  consideration 

of  the  premises,  then  promised  plaintiff  to  pay  him  the  sum  of  50/. : 

breach,  that,  although  defendant,  in  part  performance  of  his  said 

promise  and  undertaking,  to  wit  on  &c.,  did  pay  to  plaintiff  the  sum 

of  51.  5«.,  in  part  payment  of  the  said  sum  of  601,,  yet  &c.  (breach, 

non-payment  of  the  residue). 

Third  plea.  That  heretofore,  and  long  before  and  at  the  time 
when  the  house  of  defendant  was  so  feloniously  entered,  and 
continually  from  thence  hitherto,  plaintiff  was,  and  now  is,  a 
constable  and  police  officer  of  the  district  where  the  said  house  of 
defendant  is  situate,  and  the  said  offence  was  committed ;  and  it 
then  was  the  duty  of  plaintiff,  as  such  constable  and  police  officer, 
to  have  given,  and  to  give,  every  information  which  might  lead  to 
the  conviction  of  the  said  offender,  and  to  apprehend  him  and 
prosecute  him  to  conviction,  if  guilty,  without  any  payment  or 
reward  to  him  made  in  that  behalf :  that,  by  the  said  advertise- 
ment partly  set  out  in  the  declaration,  defendant  gave  notice  and 
promised  that  whoever  would  give  such  information  to  plaintiff, 
therein  described  as  police  officer,  Hexham,  as  should  lead  to  the 
conviction  of  the  offender  or  offenders,  should  receive  the  said 
reward  in  the  said  advertisement  mentioned,  and  in  no  other 
manner  whatever:  and  that,  by  reason  of  the  premises,  the  said 
promise  was  and  is  void  in  law.    Verification. 
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England         Demurrer,,  assigning  for  causes  that  the  plea  amounts  to  the 

Davidson,    general  issue,  and  does  not  deny,  or  confess  and  avoid,  and  is 

multifarious,  and  tenders  an  immaterial  issue.     Joinder. 

[  858  ]  Ingham  now  appeared  for  the  plaintiff :  but  the  Court  called  on 

Martin^  for  the  defendant : 

No  consideration  is  shown  on  this  record  for  the  defendant's 
promise ;  the  plaintiff  was  bound  to  do  that,  the  doing  of  which  is 
stated  as  the  consideration.  The  duty  of  a  constable  is  to  do  his 
utmost  to  discover,  pursue,  and  apprehend  felons :  Com.  Dig.  Leet, 
(M  9),  (M  10) ;  Justices  of  Peace,  (B  79).  It  has  been  laid  down 
that  a  sailor  cannot  recover  on  a  promise  by  the  master  to  pay  him 
for  extra  work  in  navigating  the  ship,  the  sailor  being  bound  to 
do  his  utmost,  independently  of  any  fresh  contract:  Harris  v. 
Watson  (i),  explained  by  Lord  Ellbnborouoh  in  Stilk  v.  Myrkk{2). 
The  principle  was  recognized  in  Newman  v.  Walters  ^3),  where  the 
case  of  a  passenger  was  distinguished. 

(GoLBRiDOB,  J. :  Those  cases  turn  merely  on  the  nature  of  the 
contract  made  by  the  sailor.) 

If  the  duty  here  incumbent  on  the  plaintiff  was  to  do  all  that  the 
declaration  lays  as  the  consideration,  the  case  is  the  same  as  if  he 
had  been  under  a  previous  contract  to  do  all.  The  cases  on  the 
subject  of  consideration  are  collected  in  note  {b)  to  Barber  v.  Fox  (4). 

{Ingham  :  The  constable  was  not  bound  to  procure  evidence.) 

The  contract  here  declared  upon  is  against  public  policy. 

Lord  Denman,  Gh.  J. : 

I  think  there  may  be  services  which  the  constable  is  not  bound 
to  render,  and  which   he  may  therefore  make  the  ground  of  a 
[  *%b9  J      contract.     We  *should  not  hold  a  contract  to  be  against  the  policy 
of  the  law,  unless  the  grounds  for  so  deciding  were  very  clear. 

LiTTLEDALE,  Patteson,  and  Coleridge,  JJ.,  concurred. 

Judgment  for  the  plaintiff, 

(1)  3  E.  R.  654  (Peake,  102).  (4)  2  Wms.  Saund.  137  c.     See  also 

(2)  U  B.  R.  717  (2  Camp.  317;  6  Jones  v.  FTatte,  50  R.  R.  705,  707,  710 
Esp.  129).  (5  Ring.  N.  C.  341, 351,  356);  Haigk  v. 

(3)  7  R  R.  886  (3  Bob.  &  P.  612).  Brooks,  50  R.  R.  399  (10  Ad.  &  El.  309). 
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MITCHEL   V.   EDE  and  Othehs  (1),  i8*o- 

Mdy  5. 
(11  Adol.  &  Ellis,  88S— 906;  S.  C.  3  P.  &  D.  513;  9  L.  J.  (N.  S.)  Q.  B.  187.)  — - 

r  goo  -| 

M.,  a  planter,  residing  in  Jamaica,  being  the  owner  of  sugars,  the  pro-  •-  ■' 
dace  of  his  estate  there,  and  indebted  to  defendant,  who  resided  in  London, 
for  more  than  their  value,  shipped  them  at  Jamaica,  on  4th  April,  on  board 
a  ship  belonging  to  defendant,  which  was  in  the  habit  of  carrying  supplies 
to  Jamaica,  to  the  estates  of  M.  and  others,  and  taking  back  consignments 
from  M.  and  others,  and  was  then  employed  in  that  course. 

On  4th-April,  the  captain  signed,  and  handed  to  M.,  a  bill  of  lading,  by 
which  the  sugars  were  to  be  deliyered  to  defendant  at  London,  he  paying 
freight. 

On  6th  April,  M.  made  an  indorsement  on  the  bill  that  the  sugars  were 
to  be  deliyered  to  defendant  only  on  condition  of  his  giving  security  for 
certain  payments,  but  otherwise  to  plaintiff's  agent. 

On  the  same  day  M.  indorsed  the  bill  of  lading  and  deliyered  it  to 
plaintiff,  to  whom  he  was  indebted  in  more  than  the  value  of  the  sugars ; 
and  the  bill  was  never  in  defendant's  hands. 

During  February  and  March  M.  had  written  letters  to  defendant,  advis- 
ing that  the  ship  would  sail  with  the  sugars  in  question  and  others, 
directing  him  to  insure  the  cargo,  and  advising  him  of  bills  drawn  in  favour 
of  B.  on  account  of  the  estates  producing  the  sugars  in  question.  And  on 
4th  April,  M.  had  written  to  plaintiff  desiring  him  to  secure  himself  for  his 
balance  with  the  produce  of  those  estates. 

The  sugars  arrived  in  London ;  and  defendant  paid  the  bills  drawn  in 
favour  of  B.,  but  did  not  comply  with  the  condition  of  the  indorsement 
made  on  6th  April. 

Held,  that  plaintiff  was  entitled  to  the  sugars,  for  that, 

(1)  M.  had  not  parted  with  the  property  by  delivering  it  on  board 
defendant's  ship  so  employed  as  above  stated. 

(2)  Nor  by  accepting  the  bill  of  lading,  as  drawn  on  4th  April,  from  the 
captain ;  M.  being  entitled  to  change  the  destination  of  the  sugars  till  he 
had  delivered  them  or  the  bill. 

(3)  And  that  the  letters  to  defendant  did  not  show  an  intention  to  consign 
the  specific  property  to  him. 

(4)  That,  for  these  reasons  (strengthened  by  the  proof  of  intention  in 
M.'s  letter  of  April  4th)  the  indorsement  to  plaintiff  passed  the  property. 

This  was  a  feigned  issue,  tried  before  Lord  Denman,  Gh.  J.,  at 
the  sittings  after  Trinity  Term,  1886,  at  Guildhall,  when  a  verdict 
was  found  for  the  plaintiff,  subject  to  a  special  case. 

The  issue  (directed  by  a  rule  of  this  Court  of  81st  January,  1885) 
was  to  try  whether  or  not  the  plaintiff  was  entitled  to  have  delivered 
to  him,  after  satisfaction  of  such  lien  as  the  West  India  Dock 
Company  might  lawfully  claim,  150  hogsheads  of  sugar,  which  had 

(1)  This  case  may  be  regarded  as  an  393,  400.    It  is  distinguished  in  SchoU- 

illustration  of  s.  19  ofthe  Sale  of  Goods  mana  v.  Lane.  &  York,  By.  Co.  (1867) 

Act,    1893   (56  &  57  Vict.  c.  71).     It  L.  R.  2  Ch.  332,  339;  36  L.  J.  Ch.  361, 

is  cited  with  approval  in  the  judgment  363,   where  the  question  was  one  of 

of  the  Exchequer  Chamber  in  Turner  the  right  of  stoppage  in  transitu. — 

▼.    Liverpool  Docks  Trustees  (Ex.  Ch.  R.  C. 
1851)  6  Exch.  543,  668;  20  L.  J.  Ex. 
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MiTGHEL  arrived  in  the  port  of  London  by  the  ship  2'hisbe,  and  which  were 
Ed's.        then  warehoused  in  the  docks  of  the  said  Company. 

The  rule  of  Court  directed  that  the  defendants  were  not  to  set 
[  •889  ]  up  any  right  in  Messrs.  Stewart  and  Westmoreland,  *but  the 
plaintiff  was  to  have  a  verdict  whether  he  or  Messrs.  Stewart  and 
Westmoreland  should  be  the  proper  formal  party  or  not. 

The  plaintiff  is  a  merchant,  residing  at  Kingston  in  Jamaica  ;  the 
defendants  are  West  India  merchants  residing  in  London,  and 
owners  of  the  ship  Thisbe. 

The  sugars  in  question  were  shipped  by  John  Mackenzie,  a 
planter  resident  in  Jamaica,  on  various  occasions  between  18th 
February  and  4th  April,  1882,  on  board  the  Thisbe,  then  lying  at 
Port  Morant,  in  Jamaica,  and  bound  for  London,  under  the 
following  bill  of  lading,  signed  by  James  Weeks,  who  then  and  for 
years  before  was  and  had  been  captain  of  the  Thisbe. 

'*  Shipped  in  good  order  and  condition  by  John  Mackenzie,  Esq., 
in  and  upon  the  good  ship  or  vessel  called  the  Thisbe,  whereof 
James  Weeks  is  master  for  this  present  voyage,  and  now  lying  " 
&c.,  ''and  bound  for  London,  viz.  150  hogsheads  of  muscovado 
sugar,  being  marked '/  &c.,  *'  and  are  to  be  delivered  in  the  like 
good  order  and  condition  at  the  aforesaid  port  of  London  (all  and 
every  the  dangers"  &c.  ''excepted),  unto  Messrs.  Ede,  Bond,  and 
Pearce,"  (the  defendants)  "  or  to  their  assigns,  he  or  they  paying 
freight  for  the  said*  goods  at  the  rate  of  5«.  sterling  per  cwt.  for 
sugar,  with  average  accustomed.  In  witness  whereof  "  &c.  "  Dated 
in  Jamaica,"  4th  April,  1882. 

The  bill  of  lading  was  indorsed  as  follows. 

"  The  within  sugar  will  be  delivered  to  Messrs.  Ede,  fiond,  and 
Pearce,  on  condition  only  that  they  give  security  to  Messrs. 
A.  Stewart  and  Westmoreland  that  they  will  pay  the  bills  for 
advances  that  Hector  Mitchel,  Esq."  (the  plaintiff)  "  has  made  or 
may  make  to  me,  or  for  account  of  Air  Mount  and  Harbour  Head 
[  *890  ]  estate ;  ^otherwise  the  150  hogsheads  of  sugar  within  mentioned  will 
be  delivered  to  Messrs.  A.  Stewart  and  Westmoreland ;  but,  if  they 
give  that  security,  then  all  other  shipments  of  sugar  from  those 
estates  will  go  to  them  free  and  unshackled.  Kingston,  6th  April, 
1882.     John  Mackenzib." 

John  Mackenzie  was  the  owner  and  in  possession  of  the  two 
estates  in  Jamaica,  called  Air  Mount  and  Harbour  Head,  mentioned 
in  the  foregoing  indorsement,  and  was  also  in  possession  of  another 
estate  called  Amity  Hall,  as  manager,  and  was  the  attorney  for 
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other  properties  in  the  island.     The  sugar  was  the  produce  of  the      Mitchbl 
Air  Mount  and  Harbour  Head  estates,  in  the  following  proportions,         q^'^, 
viz.,  eighty  hogsheads  from  Air  Mount,  and  seventy  from  Harbour 
Head. 

On  17th  February,  1882,  Mackenzie  wrote  to  defendants  a  letter, 
of  which  the  following  is  an  extract. 

"  Port  Morant,  February  17th,  1882. 
"  The  Mars  has  arrived  and  delivered  her  cargo  of  coals,  and 
will  be  dispatched  positively  on  the  25th  instant.  There  is  a 
slight  alteration  in  her  cargo,"  &c.  ''I  have  also  to  announce  the 
safe  arrival  of  the  Thisbe,  with  the  supplies,  which  are  nearly  all 
landed.  She  will  sail  in  the  first  week  in  April ;  and  you  will  please 
insure  as  follows.  Winchester,  120  hogsheads  and  20  tierces; 
Amity  Hall,  120  hogsheads  and  50  tierces,  sugar,  and  70  puncheons 
of  rum ;  Georgia,  40  hogsheads ;  Air  Mount  and  Harbour  Head, 
160  hogsheads.  You  will  also  insure  on  the  Paraxon  50  puncheons 
of  rum,  on  account  of  Air  Mount  and  Harbour  Head,  if  not 
previously  advised.  The  accounts  and  lists  are  in  a  state  of 
preparation,  and  will  be  sent  by  the  first  opportunity." 

On  19th  March  he  wrote  a  letter,  of  which  the  following  is  an        [  891  ] 
extract,  to  defendants. 

"  Kingston,  March  19th,  1882. 

"The  Mars  sailed  on  the  25th  ultimo,  and  the  Thisbe  will 
between  the  5th  and  10th  proximo;  her  cargo  will  be  as 
follows:  120  hogsheads,  50  tierces,  and  80  puncheons.  Amity 
Hall;  150  hogsheads,  Air  Mount  and  Harbour  Head;  115  hogs- 
heads, 20  tierces,  and  80  hhds.,  Georgia.  I  shall  advise  you  of 
other  insurances  by  the  remaining  packet."  With  the  following 
postscript :  **  I  beg  to  advise  my  bills  in  favour  of  James  Bryden, 
for  1,200Z.  sterling,  on  account  of  Air  Mount  and  Harbour  Head." 

The  two  bills  in  favour  of  Bryden  were  paid  in  due  course  by  the 
defendants;  who  also  effected  insurances,  in  pursuance  of  the  letter 
of  17th  February,  1882,  on  sugar,  rum,  and  molasses,  to  the  amount 
of  2,2801. 

The  plaintiff,  previously  to  the  shipment,  had  made  advances  to 
Mackenzie  for  the  purpose  of  defraying  the  contingent  charges  on 
those  estates,  and  for  providing  stores,  and  for  other  purposes 
connected  therewith :  and,  on  6th  April,  1882,  a  balance  amount- 
ing to  upwards  of  2,O0OZ.,  and  exceeding  the  value  of  the  sugars. 
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MiTCHBL  was  due  from  Mackenzie  to  the  plaintiff:  he  continued  to  make 
£^2.  similar  advances  for  Mackenzie  at  the  time  of,  and  after,  the  said 
shipment;  and  he  also  entered  into  certain  liabilities  or  engage- 
ments on  behalf  of  Mackenzie,  to  enable  him  to  leave  the  said 
island  for  the  benefit  of  his  health :  and  it  was  by  means  of  such 
advances  that  Mackenzie  had  been  enabled  to  produce  the  sugars 
in  question  from  those  two  estates.  A  balance,  exceeding  the 
value  of  the  said  sugars,  is  still  due  to  plaintiff  on  account  of 
such  advances. 

[  892  ]  At  the  time  of  the   shipment,  Mackenzie  was  also  indebted  to 

defendants  to  the  amount  of  40,0002. ;  which  debt  still  exists,  but 
for  which  they  hold  securities.  Defendants  had  a  joint  account 
with  Mackenzie  as  to  the  two  estates  called  Air  Mount  and 
Harbour  Head,  and  a  separate  account  as  to  the  Amity  Hall 
estate.  Defendants  also  held  three  bonds,  copies  of  which  were 
annexed  to  the  case  (i).  There  was  no  proof  whether  these  bonds 
were  registered  or  not. 

Defendants,  for  some  time  before  April  4th,  1882,  had  been  in 
the  habit  of  sending  their  ships  to  Jamaica,  with  supplies  to  these 
and  other  estates  in  Jamaica;  they  were  also  in  the  habit  of 
receiving  consignments  from  Mackenzie  and  other  planters  in 
return.  These  vessels  took  out  and  brought  home  goods  from 
different  shippers,  when  offered.  In  this  instance,  the  Thisbe 
sailed  in  the  usual  course,  taking  out  supplies ;  and  she  brought 
home  other  produce,  shipped  by  different  shippers,  besides  the 
sugars  in  question. 

[  893  ]  The  captain  of  the  Thisbe  signed  the  bill  of  lading  on  4th  April ; 

and,  on  the  same  day,  handed  it  to  Mackenzie;  and  on  that  day 

(1)  The  obligees  in  all  three  were  far  as  not  satisfied  out  of  the  produce 

two  of  the  defendants,  Ede  and  Bond,  of  the  estates  already  consigned  ;  and 

The  first  was  given  by  plaintifTs  de-  for  mortgaging  the  obligor's  estates 

ceased  father,  dated  in  1821 ;  the  two  in  Jamaica,  upon  request,  in  security 

others  by  plaintiff  and  one  Thomas  of   present    and    future  debts.     The 

Mackenzie,  being  of  the  same  date,  in  second  bond  was,  substantially,  like 

1823.  the  above,  except  as  to  the  names  of 

The  condition  of  the  first  recited  that  the  obligors.    The  condition  of  the  third 

the  obligees  had  acted  as  merchants  recited  a  contract  for  the  purchase  of 

for    the    obligor,    by   supplying    his  the  Harbour  Head  estate  by  plaintiff's 

estates  in  Jamaica,  and  receiving  con-  father,    and    that    the    obligees    had 

signments  from  them,  and  bad  advanced  accepted  bills  for  the  price,  for  which 

money  on  the  credit  of  such  consign-  the  estate  had  been  mortgaged  to  them 

ments,  and  would  probably  advance  in  1821 ;   and  the  condition  was  for 

more  :  and  the  condition  was  for  pay-  indemnifying  the  obligees  from   the 

ment  of  past  and  future  advances,  so  bills. 
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Mackenzie  wrote  a  letter  to  the  plaintiff,  of  which  the  following      Mitchkl 
extracts  relates  to  the  sugars  in  question.  Ede. 

''  Any  balance  that  may  remain  on  your  account,  and  the  advances 
you  are  making  for  me  on  Air  Mount  and  Harbour  Head  estates,  and 
any  liabilities  or  engagements  you  enter  into,  at  your  discretion, 
to  enable  me  to  leave  the  island  for  the  benefit  of  my  health,  you 
will  secure  to  yourself  with  the  produce  of  Air  Mount  and  Harbour 
Head  estates,  when  in  your  judgment  it  may  be  convenient." 

On  6th  April  (the  date  of  the  indorsement),  Mackenzie  indorsed 
and  delivered  the  bill  of  lading  to  plaintiff.  The  bill  of  lading 
was  never  in  the  hands  of  the  defendants.  The  plaintiff  sent 
the  bill  of  lading  to  his  agents  in  London,  Messrs.  Stewart  and 
Westmoreland,  inclosed  in  a  letter  dated  9th  April,  1882.  The 
sugars  arrived  in  the  port  of  London,  in  June,  1832,  and  were 
deposited  in  the  warehouses  of  the  West  India  Dock  Company. 

On  19th  June,  1882,  Stewart  and  Westmoreland,  as  plaintiff's 
agents,  applied  to  the  defendants  to  comply  with  the  conditions 
of  the  indorsement  on  the  bill  of  lading,  which  they  refused  to  do, 
and  have  never  since  done,  hi  the  same  month,  both  parties  gave 
notices  of  their  respective  claims  to  the  Dock  Company.  Mackenzie 
died  shortly  after  the  shipment :  and,  on  Slst  July,  1882,  a  dedirnus 
potestatem  to  act  as  executor  was  granted  to  the  plaintiff  from  the 
office  of  ordinary  of  the  island  of  Jamaica. 

The  case  was  argued  in  last  Hilary  Term  (i).  [  894  j 

Sir  J,  Campbell  J  Attorney-General,  for  the  plaintiff: 

Mackenzie  had  power  to  convey  the  sugars,  the  produce  of  his 
estate,  to  any  person :  no  debt  or  mortgage  of  the  estate  (which, 
however,  did  not  exist  here)  would  prevent  that.  And,  if  they 
were  not  conveyed  to  the  defendants,  the  indorsement  and  delivery 
of  the  bill  of  lading  to  the  plaintiff,  following  the  letter  from 
Mackenzie  to  the  plaintiff  of  4th  April,  clearly  transferred  the 
property  to  the  plaintiff.  The  only  question  therefore  is,  whether 
it  had  been  previously  conveyed  to  the  defendants :  which  brings 
the  question  to  the  effect  of  the  shipment  and  the  bill  of  lading 
itself.  The  ship  was  a  general  ship :  the  delivery  of  the  sugars 
was  therefore  not  made  to  the  defendants.  But  the  bill  of  lading, 
being  made  out  to  the  defendants,  would,  if  delivered  to  them, 
or  to  any  one  for  them,  as  the  master,  certainly  have  transferred 

(1)  January  21st.  Before  Lord  Denman,  Ch.  J.,  LitUedale,  Patteson,  and 
Williams,  J  J. 
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MiTCHEL  the  property  to  them,  according  to  its  terms.  The  case,  however, 
Eds.  finds  that  the  bill  of  lading  never  was  in  their  possession  ;  which 
excludes  a  virtual  as  well  as  an  actual  delivery.  The  captain 
indeed  signed  the  bill  of  lading ;  but  he  did  not  receive  it  for  the 
defendants.  He  never  held  it  except  for  Mackenzie,  to  whom  he 
directly  handed  it  over :  the  delivery  to  him  would,  so  far  as  the 
defendants  are  concerned,  have  no  farther  effect  than  a  delivery 
as  an  escrow.  It  is  not  even  stated  that  the  captain  was  requested 
to  sign  by  Mackenzie.  Thus  the  bill  could  not  operate  as  a  sym- 
bolical transfer.  After  Mackenzie  had  received  the  bill  of  lading, 
he  indorsed  it  with  the  conditions  on  which  it  was  to  be  delivered 

[  *895  ]  to  the  "^defendants.  It  was  not  so  delivered  then ;  but  it  was 
immediately  indorsed  to  the  plaintiff.  And,  even  if  the  indorse- 
ment to  the  defendants  be  construed  as  an  offer  of  the  sugars 
actually  made  to  them,  it  was  a  conditional  offer  only,  and  the 
condition  has  never  been  complied  with.  Nor  is  there  any  lien : 
for  there  has  been  no  possession.  In  Ogle  v.  Atkinson  (i)  an  agent 
(who  was  also  a  debtor)  of  the- plaintiff  received  an  order  to  purchase 
goods  for  him,  and  delivered  them,  as  plaintiff's  goods,  on  board 
plaintiff's  ship  (which  had  been  sent  for  them),  remitting  the 
invoices  to  the  plaintiff:  and  it  was  held  that  this  transferred 
the  property  to  the  plaintiff,  though  the  captain,  through  a 
misrepresentation  by  the  agent,  signed  a  bill  of  lading  in  blank, 
which  the  agent  indorsed  to  another  party.  That  decision  was  on 
the  ground  that  there  was  an  unqualified  delivery  to  the  plaintiff, 
which  could  not  be  affected  by  the  transaction  as  to  the  bill  of 
lading.  Indeed,  as  the  goods  there  were  purchased  for  the  plaintiff 
by  his  agent,  the  plaintiff  had  the  property  before  the  shipment. 
The  case  shows  that  the  bill  of  lading  has  4io  effect  when  there  is 
a  clear  act  vesting  the  property.  In  HaiUe  v.  Smith  (2)  goods  were 
shipped ;  and,  in  pursuance  of  an  agreement  that  they  should  be 
consigned  to  a  party  by  way  of  security  to  cover  drafts  to  be  drawn 
by  the  shipper  on  such  party,  the  shipper  indorsed  in  blank  to  the 
same  party  a  bill  of  lading,  and  sent  it  to  him  with  the  invoice. 
The  ship  was  detained  by  an  embargo ;  and  the  shipper  became 
bankrupt :  but  it  was  held  that  the  indorsees  of  the  bill  of  lading 
might  recover  the  goods  in  trover.     There  nothing  remained  to  be 

[  *896  ]  done  to  transfer  the  property :  whereas  *here  the  defendants  have 
never  had  either  bill  of  lading  or  invoices ;  and  there  is  nothing  to 
show  that  the  shipment  was  on  their  account.     So  in  Walley  v. 

(1)  lo  R.  R.  647  (5  Taunt.  759).  (2)  1  Bos.  &  P.  563. 
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Montgomery  (i)  the  sending  to  a  party  the  invoice  made  out  on  his  Mitchbl 
account  and  risk,  and  a  bill  of  lading  for  delivery  to  him  on  payment  jq^b. 
of  freight,  and  a  letter  advising  him  that  the  ship  was  chartered  on 
his  account,  was  held  to  transfer  the  property ;  though,  the  goods 
having  been  stopped  before  they  reached  the  consignee,  and  therefore 
no  freight  having  been  paid  by  him,  there  was  some  doubt  whether 
the  property  passed,  for  want  of  compliance  with  that  condition. 
Again,  in  Coxe  v.  Harden  (2),  goods  were  shipped,  which  had  been 
purchased  on  account  of  the  consignee,  to  whom  an  invoice  was  sent 
with  a  letter  stating  such  purchase ;  and  this  was  held  to  give  him 
the  property,  though  bills  of  lading  had  been  signed  by  the  captain, 
making  the  goods  deliverable  to  the  consignor's  own  order,  and  one 
of  the  bills  was  sent,  without  indorsement,  to  the  consignee,  who  upon 
producing  it  to  the  captain  obtained  the  goods,  and  the  other  bill  was 
transmitted  indorsed  to  the  consignor's  agent.  It  was  held  that 
these  facts,  which  were  insisted  on  against  the  consignee,  could, 
at  the  utmost,  only  make  the  capiain  liable  to  the  consignor  for 
delivering  up  the  goods;  and  that  the  property,  as  between  the 
consignor  and  consignee,  was  in  the  latter.  But  in  Sargent  v. 
Morris  (3)  the  captain  acknowledged,  by  the  bill  of  lading,  that  he 
was  to  deliver  the  goods  to  the  consignors,  and,  in  their  name,  to 
the  plaintiff:  and  the  plaintiff,  being  advised  of  the  shipment, 
insured,  advancing  the  premiums ;  but,  it  appearing  that  he  had 
otherwise  no  *property  in  the  goods,  it  was  held  that  he  could  [  ♦897  ] 
not  sue  the  shipowners  for  negligenge  whereby  the  goods  were 
damaged.  This  case  is  an  authority  for  the  plaintiff,  and  meets 
any  argument  which  might  arise  from  the  fact,  found  here,  that 
the  defendants  insured.  In  Barrow  v.  Coles  (4)  the  bill  of  lading 
was  annexed  to  a  bill' of  exchange,  drawn  by  the  shipper  upon  Yoss, 
and  the  bill  of  lading  had  an  indorsement  making  the  goods 
deliverable  to  Voss,  if  he  accepted  and  paid  the  bill  of  exchange, 
but,  if  he  did  not,  then  to  the  holder  of  the  bill  of  exchange.  Yoss 
accepted  the  bill  of  exchange,  and  indorsed  the  bill  of  lading  for 
a  valuable  consideration,  but  did  not  pay  the  bill  of  exchange  at 
maturity :  and  it  was  ruled  that  the  holder  of  the  bill  of  exchange 
might  maintain  trover  for  the  goods  against  the  indorsee  of  the  bill 
of  lading.  Here  the  defendants  have,  as  Yoss  did,  failed  to  comply 
with  the  condition  in  the  indorsement  of  the  bill  of  lading  (5). 

(1)  7  B.  R.  526  (3  East,  585).  (4)  13  E.  B.  763  (3  Camp.  92). 

(2)  7  B.  B.  570  (4  East,  211).  (5)  See  Brandt  v.  Botulhy,  36  B.  B. 

(3)  22  B.  B.  382  (3  B.  &  Aid.  277).        796  (2  B.  &  Ad.  932). 
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MiTCHKL  Sir  F.  PoUockf  contra  : 

Kde.  Whatever  effect  be  given  to  Mackenzie's  acts,  it  is  clear  that  the 

plaintiff,  having  taken  the  bill  of  lading  with  notice,  held  it  subject 
to  all  claims,  legal  or  equitable,  of  the  defendants,  which  the  bill  or 
indorsement  showed.  In  Dick  v.  Lumsden  (i)  it  was  decided  that  a 
party  who,  knowing  of  an  equitable  claim  on  goods,  takes  an  indorse- 
ment of  the  bill  of  lading,  acquires  no  property  thereby.  Such  a  party 
is  in  the  situation  of  one  who  takes  a  bill  of  exchange  after  maturity. 
But  nothing  appears  here  giving  the  property  to  the  plaintiff.  The 
letter  of  4th  April,  from  Mackenzie  to  him,  cannot  be  treated  as 

[  *B9^  ]  even  an  equitable  *assignment  of  this  specific  property.  Nor  could 
the  indorsement  of  the  bill  of  lading  to  the  plaintiff  give  him  a  property. 
The  bill  is  merely  a  contract  between  the  master  and  shipper,  by 
which  the  former  acknowledges  his  duty  to,  and  the  rights  of,  the 
latter.  The  custom  of  merchants  has,  indeed,  made  such  an  instru- 
ment negotiable ;  but  not  with  the  full  consequences  of  the  indorse- 
ment of  a  bill  of  exchange.  But,  even  in  the  case  of  a  bill  of  exchange, 
if  it  be  drawn  payable  to  A.  or  order,  and  accepted,  and  the  drawer, 
before  it  is  delivered  to  Al,  retract  his  purpose,  he  cannot  indorse  it 
over,  though  he  may  destroy  it.  So  a  bill  of  lading  passes  by  indorse- 
ment of  none  but  the  consignee  named  in  it,  if  there  be  one.  Here 
the  plaintiff  does  not  even  appear  to  have  given  any  consideration  for 
the  indorsement.  Further,  the  property  passed  to  the  defendants. 
The  goods  were  put  on  board  their  ship,  with  a  bill  of  lading  making 
them  the  consignees.  That  is  a  perfect  delivery  to  them.  It  is 
argued  that  the  ship  was  a  general  one ;  but  that  does  not  appear. 
A  general  ship  is  one  that  takes  the  goods  of  any  person  willing 
to  ship.  Here  the  primary  business  of  the  Tlmhe  was  to  take  out 
supplies  and  bring  home  consignments  for  the  defendants,  though 
the  cargo  was  filled  up  afterwards  by  others.  She  was,  as  to  this 
transaction  at  least,  the  ship  of  the  defendants;  and  therefore 
Ogle  V.  Atkinson  (2)  applies.  In  that  case,  as  in  this,  goods  of 
other  parties  were  shipped  on  freight.  The  state  of  things  here, 
antecedent  to  the  shipping,  shows  that  the  goods  were,  substantially, 
put  on  board  for  delivery  to  the  plaintiff,  and  not  merely  on  freight. 

I  •899  ]  On  17th  February,  *Mackenzie  announces  to  the  defendants  the 
intended  shipment,  and  directs  them  to  insure.  On  19th  March 
he  again  announces  the  shipments,  and  advises  of  bills  to  be  drawn 
against  the  cargo.    On  the  faith  of  the  consignment  of  this  cargo 

(1)  1  Peake,  250.  (2)  15  R.  R.  647  (5  Taunt.  759). 
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the  defendants  pay  the  bills,  and  insure.  Such  a  consignment  was  mitchbl 
not  revocable.  The  want  of  the  invoices  cannot  affect  the  question.  khb. 
Haille  v.  Smith  (i)  cannot  be  distinguished.  So  in  Inglis  v.  Usher- 
wood  (2)  it  was  held  that  the  delivery  on  board  a  ship  chartered 
by  a  party  was  a  delivery  to  such  party,  though  there,  under  the 
peculiar  law  of  Bussia,  the  right  to  stop  in  transitu  was  upheld. 
In  Bohtlingk  v.  Inglis  (3)  the  stoppage  in  transitti  was  allawed, 
independently  of  the  peculiarity  of  the  Bussian  law;  but  there, 
as  well  as  in  Inglis  v.  Ushenvood  (2),  it  was  considered  that,  except 
as  to  stoppage  i7i  transitu,  the  delivery  on  board  the  ship  for 
the  consignee  transferred  the  property  to  him.  It  is  said  that 
Sargent  v.  Morris  (4)  proves  that  the  insurance  here  does  not 
strengthen  the  title  of  the  defendants.  But  that  case  shows  only 
that,  where  a  consignee  has  no  interest,  he  cannot  sue  in  respect 
of  the  goods,  and  that  his  insuring  for  his  principal,  after  the 
goods  are  on  board,  will  not  create  such  an  interest.  Here  the 
interest  is  not  confined  to  the  insurance ;  but  the  whole  transaction, 
including  the  acceptance  and  payment  of  the  bills  as  well  as  the 
insurance,  which  was  effected  before  the  defendants  had  notice 
that  the  shipment  had  been  made,  shows  that  the  defendants 
advanced  money  on  the  faith  of  the  delivery.  And,  in  Sargent  v. 
3/om«(4),  Abbott,  Ch.  J.  said,  "A  transfer  of  the  property  is, 
however,  very  different  from  *a  transfer  of  the  contract.'*  In  fact,  [  *90o  ] 
all  that  Mackenzie  did,  after  the  captain  signed  the  bill  of  lading, 
was  in  violation  of  good  faith.  He  had  no  power  to  qualify  the 
transfer  by  the  subsequent  indorsement,  nor  to  hand  over  the  bill 
to  the  plaintiff,  after  having  advised  the  defendants  of  th^  ship- 
ment, and  requested  them  to  make  advances  (which  they  made 
accordingly)  on  the  faith  of  the  shipment.  Nothing,  therefore, 
passed  by  what  was  so  done.  In  Nicliols  v.  Clent  (5)  it  was  held 
that  possession,  sufficient  to  support  a  lien,  was  not  given  by 
delivery  to  the  master  of  a  ship,  letters  being  also  sent  to  the  party 
who  claimed  the  lien,  stating  a  consignment  to  him,  and  requesting 
him  to  accept  a  bill,  which  was  done,  and  the  bill  paid.  There, 
however,  the  delivery  was  not  on  board  the  ship  of  the  party; 
nor  did  the  master  receive  any  direction  or  notice  connecting  it 
with  such  party.  Here  the  master  was  not  bound  to  sign  a  bill 
of  lading  in  favour  of  any  one  but  the  defendants. 

(1)  1  Bos.  i&  P.  563.  (4)  22  B.  B.  382  (3  B.  &  Aid.  277). 

(2)  1  East,  515.  (5)  3  Price,  547. 

(3)  7  E.  E.  490  (3  East,  381). 
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MiTCHEL  Sir  J.  Campbell,  Attorney-General,  in  reply : 

Bdb.  In  Dick  v.  Lumsden  (i)  the  bill  of  lading  had  been  actually  sent 

to  the  party  entitled,  though  it  was  not  formally  indorsed.  The 
property  had  vested  in  him.  A  mere  equitable  interest  would  be 
of  no  avail  here :  but  it  is  unnecessary  to  discuss  that  question ; 
for  the  defendants  have  either  a  legal  property  or  none.  It  is  true 
that,  as  contended  on  the  other  side,  a  bill  of  lading  can  be  indorsed 
by  the  consignee  only.  But  here  that  which  was  written  on  the 
back  of  the  bill,  before  the  indorsement  to  the  plaintiff,  was  not, 

[  *90i  ]  properly  speaking,  an  *indorsement  of  the  bill ;  it  was  matter 
indorsed  on  it,  explaining  the  bill.  The  bill,  so  explained,  did  not 
make  the  defendants  consignees ;  and,  till  it  had  been  handed  to 
them,  it  was  an  inoperative  instrument  in  which  they  had  no 
interest,  and  which  Mackenzie  was  at  liberty  to  modify  as  he 
pleased.  The  only  real  indorsement  of  the  bill  which  took  place 
was  that  which  the  case  finds  to  have  been  made  to  the  plaintiff. 
The  analogy  of  a  bill  of  exchange  has  been  relied  upon ;  but  it  is 
conceded  that  a  drawer  may  destroy  a  bill  drawn  in  favour  of  A., 
if  it  has  never  been  communicated  to  A.  If  so,  Mackenzie  here 
might  have  destroyed  the  bill  of  lading ;  and,  that  being  so,  the 
defendants  had  no  interest  in  it.  The  correspondence,  which  has 
been  insisted  on,  shows  only  that  the  defendants  were  agents  for 
Mackenzie,  and  that  he  was  in  their  debt:  but  there  is  nothing 
like  an  assignment  of  the  specific  goods.  The  master,  after  the 
goods  were  shipped,  was  bound  to  sign  a  bill  of  lading  in  favour  of 
any  party  whom  Mackenzie  might  name :  and  this  would  be  so,  even 
if  the  ship  were  not  a  general  one.  There  is  no  ground  for  imputing 
want  of  faith.  The  fact,  if  it  existed,  should  have  been  found  in  the 
case  ;  what  is  found  shows  only  that  Mackenzie  did  not  assign  to  the 
defendants  the  security  for  which  they  probably  wished ;  but  nothing 
had  been  done  on  the  faith  of  that  expectation.  The  plaintiff  knew 
that  he  took  the  bill  subject  to  the  claim  which  the  defendants  would 
have  on  the  performance  of  the  condition;  but  this  claim  never 
arose.     He  had  notice  of  no  other  interest ;  and  no  other  existed. 

Cur.  adv.  vuU, 

[  002  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  reading  the  case,  his  Lordship  proceeded  as  follows : 
The  question   upon   the  facts  stated  comes  shortly  to  this, — 
whether,  as  the  original  proprietor,  Mackenzie,  was  indebted  both 

(1)  1  Peake,  250. 
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to  the  plaintiff  and  the  defendants  in  a  larger  amount  than  the      Mitch jel 
value  of  the  sugars  in  dispute,  the  property  in  those  sugars  be  in         edb. 
the  former  or  the  latter?    And  that  will  depend  upon  the  legal 
effect  of  the  transactions  which  took  place  in  Jamaica  in  the  Spring 
of  the  year  1882  above  referred  to. 

On  behalf  of  the  plaintiff,  it  was  contended  that  the  property 
in  the  sugars  remained  in  Mackenzie  until  the  indorsement  and 
delivery  of  the  bill  of  lading  on  the  6th  of  April,  and  passed  to 
the  plaintiff  thereby.  For  the  defendants,  that  the  property  passed 
to  them,  either  by  the  delivery  on  board  the  Thisbe,  being  their 
ship,  or  by  the  signature  of  the  bill  of  lading  by  the  captain ;  or, 
at  all  events,  that  no  property  under  the  circumstances  passed  to 
the  plaintiff. 

As  to  the  character  of  the  ship,  the  case  states  that  the  defendants 
were  in  the  habit  of  sending  out  their  ships  to  Jamaica,  with 
supplies  to  the  estates  on  which  these  sugars  were  raised,  and  to 
others,  and  of  receiving  consignments  from  Mackenzie  and  other 
planters  in  return;  that  these  ships  took  out  and  brought  home 
goods  from  different  shippers,  when  offered,  and  that  **  the  Thisbe 
sailed  in  the  usual  course,  taking  out  supplies ;  and  she  brought 
home  produce  shipped  by  different  shippers,  besides  the  sugars  in 
question."  This  statement,  we  think,  disposes  at  once  of  this  part 
of  the  argument.  It  seems  to  us  to  be  impossible  to  contend  that 
the  Thisbe,  in  the  present  instance,  differed  in  any  *respect  from  [  '903  ] 
any  other  general  ship ;  and  that,  therefore,  the  sugars,  after  they 
were  on  board,  remained  absolutely  under  the  controul  and  at  the 
disposal  of  Mackenzie,  so  far  as  their  having  been  put  on  board 
that  ship  is  concerned. 

It  now  becomes  necessary  to  consider  the  effect  of  the  bill  of 
lading.  This,  it  was  contended  in  argument,  was  a  contract  between 
Mackenzie,  the  owner  of  the  sugars,  of  the  one  part,  and  the 
defendants  by  their  alleged  agent,  the  captain,  on  the  other; 
and  by  virtue  thereof  that  the  property  passed  absolutely  to  the 
defendants,  upon  the  signing  of  the  bill  of  lading  by  the  captain. 
We  think,  however,  that  this  argument  proceeds  upon  a  miscon- 
struction of  the  nature  and  operation  of  the  bill  of  lading.  As 
between  the  owner  and  shipper  of  the  goods  and  the  captain,  it 
fixes  and  determines  the  duty  of  the  latter  as  to  the  person  to 
whom  it  is  (at  the  time)  the  pleasure  of  the  former  that  the  goods 
should  be  delivered.  But  there  is  nothing  final  or  irrevocable  in 
its  nature.     The  owner  of  the  goods  may  change  his  purpose,  at 
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Mitch  EL  any  rate  before  the  delivery  of  the  goods  themselves  or  of  the  bill 
Edb.  ^^  lading  to  the  party  named  in  it,  and  may  order  the  delivery  to 
be  to  some  other  person,  to  B.  instead  of  to  A.  This  therefore 
being,  as  we  think  it  is,  the  true  construction  of  the  bill  of  lading, 
and  its  effect,  it  is,  in  our  opinion,  conclusive  against  the  argument 
that  the  property  in  the  sugars  was  vested  in  the  defendants  by  the 
captain's  signature  of  it. 

The  letters,  set  out  in  the  case,  seem  to  have  hardly  any  bearing 
upon  the  real  question.  The  utmost  that  can  be  inferred  from  the 
first  (of  the  date  of  the  17th  of  February,  1882)  is,  that  Mackenzie 
then  had  the  purpose  of  sending  the  sugars  to  the  defendants ;  but 
[  *904  ]  it  contains  ^nothing  about  the  terms  on  which  they  were  to  be 
delivered,  or  in  what  manner  they  were  afterwards  to  be  disposed 
of.  It  does,  indeed,  direct  the  defendants  to  insure  much  property, 
the  produce  of  other  estates,  besides  the  150  hogsheads,  the  produce 
of  Air  Mount  and  Harbour  Head.  The  second  letter,  of  the  19th 
of  March  following,  gives  a  more  correct  statement  of  the  caf go  of 
the  Thishe,  with  reference  merely,  as  it  seems,  to  the  insurance, 
but  goes  no  further.  The  order  to  insure,  however,  and  the  effecting 
insurances  by  the  defendants  accordingly,  certainly  did  not  confer 
upon  them  the  property  in  those  goods,  whatever  rights  of  another 
description  might  arise  to  them  therefrom.  Indeed  we  are  not  aware 
that  this  point  was  at  all  pressed  in  the  course  of  the  argument. 

If  then,  as  we  think  it  did,  the  property  remained  in  Mackenzie 
notwithstanding  the  delivery  of  the  sugars  on  board  the  Thisbe,  and 
the  signature  of  the  bill  of  lading  by  the  captain,  it  follows  as  a 
consequence  that  the  plaintiff  is  entitled  to  recover  by  reason  of 
what  was  done  after.  On  the  4th  of  April  (the  date  of  the  bill 
of  lading)  Mackenzie  wrote  to  the  plaintiff  signifying  his  purpose 
to  protect  and  indemnify  him  for  advances  made,  or  to  be  made, 
by  him  to  Mackenzie.  **  Any  balance  that  may  remain  on  your 
account,  and  the  advances  you  are  making  for  me  on  the  Air 
Mount  and  Harbour  Head  estates,  and  any  liabilities  or  engage- 
ments you  enter  into,  at  your  discretion,  to  enable  me  to  leave  the 
island  for  the  benefit  of  my  health,  you  will  secure  to  yourself  with 
the  produce  of  Air  Mount  and  Harbour  Head  estates,  when  in  your 
judgment  it  may  be  convenient."  And  accordingly,  on  the  6th  of 
April,  in  furtherance  of  that  undoubted  purpose,  he  indorsed  and 

[  *905  ]  ^delivered  the  bill  of  lading  to  the  plaintiff ;  the  case  further 
stating  that  ''the  bill  of  lading  was  never  in  the  hands  of  the 
defendants."    The  intention  of  Mackenzie  to  transfer  the  property 
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to  the  plaintiff  is  unquestionable ;   and  we  think  that,  under  the      Mitcbel 
circumstances,  he  has  carried  that  intention  into  effect.  Ed'c:. 

The  cases  cited  in  the  argument  are  clearly  distinguishable  from 
the  present.  In  HaiUe  v.  Smith  (i)  the  parties  who  were  held  to  be 
entitled  to  the  property  in  the  goods  had  the  invoice  of  those  goods 
and  the  bill  of  lading  transmitted  to  them.  In  Wallet^  v.  Mont- 
gomery (2)  also,  as  in  the  last  case,  the  invoice  of  the  goods,  stating 
them  to  be  shipped  at  the  plaintiff's  risk,  and  the  bill  of  lading,  were 
sent  to  the  plaintiff ;  and  much  reliance  was  placed  thereon  in  the 
judgment  of  the  Court.  In  Coxe  v.  Harden  (3)  there  had  been  an 
actual  delivery  of  the  goods  to  the  party  by  whose  order  they  had 
been  purchased,  and  at  whose  risk  they  had  been  shipped.  In 
BaiTow  V.  Coles  (4)  the  point  decided  was  that  the  indorsee  of  a  bill 
of  lading,  who  was  apprized,  by  an  indorsement  upon  it,  of  the 
condition  upon  which  alone  the  indorser  could  have  any  property 
in  the  goods,  gained  no  title  under  such  indorsement,  the  condition 
not  having  been  complied  with.  In  Ogle  v.  Atkinson  (5)  the  goods 
were  purchased  for  the  plaintiff,  and  were  delivered  on  board  his 
ship,  sent  on  purpose  to  receive  them,  as  his  goods ;  and  this  was 
held  to  vest  the  property.  The  cases  of  Inglis  v.  Usherwood  (6)  and 
Bohtlingk  v.  Inglis  (7)  turned  entirely  upon  the  right  of  stoppage  in 
^transitu ;  the  former  according  to  the  law  of  Eussia,  the  latter  [  •906  ] 
according  to  our  own. 

Of  the  bonds,  which  form  a  part  of  the  case,  we  do  not  deem  it 
needful  to  say  more  than  that  they  do  not,  in  any  degree,  affect 
the  conclusion  at  which  we  have  arrived ;  and  that,  accordingly, 
our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintijf'. 

<    m 

BAYLIS   V.    LAWRENCE.  isio. 

(11  Adol.  &  EUis,  920—926;  8.  C.  3  P.  &  D.  526 ;  9  L.  J.  (N.  S.)  Q.  B.  196 ;         ^^^' 

4  Jut.  652.)  [  920  ] 

On  the  trial  of  an  issue  of  Not  guilty  in  an  action  for  libel,  it  is  no  mis- 
direction if  the  Judge  leaves  to  the  jury  the  question,  whether  or  not  the 
publication  be  libellous,  without  stating  his  own  opinion  as  to  the  particular 
publication,  or  deiuiing  what  generally  constitutes  a  libel. 

Case.  The  declaration  stated  that,  before  and  at  the  time  &c., 
plaintiff  had  held  a  farm,  as  tenant  to  Thomas  Jones,  adjoining  to 

(1)  1  Bos.  &  P.  563.  (5)  15  R.  R.  647  (5  Taunt.  759). 

(2)  7  K.  tt.  526  (3  East,  585).  (6)  1  East,  515. 

(3)  7  R.  R.  570  (4  East,  211).  (7)  7  R,  R.  490  (3  East,  381). 

(4)  13  E.  R.  763  (3  Camp.  92). 
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Batlts  lands  of  defendant :  that,  for  a  long  time,  to  wit  five  years,  before, 
Lawrence,  and  at,  the  time  &c.,  plaintiff  had  not  obtained  any  certificate 
rendering  it  lawful  for  him  to  use  any  dog,  net,  &c.,  for  taking  or 
killing  game,  yet  defendant,  well  knowing  &c.,  and  maliciously 
intending  to  injure  plaintiff  &e.,  and  to  cause  it  to  be  suspected  and 
believed  that  plaintiff  had  been  and  was  guilty  of  the  offences  after 

[  •921  ]  mentioned  to  have  been  *imputed  to  him,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  plaintiff,  heretofore,  to  wit  on 
&c.,  falsely  and  maliciously  did  publish  &c.,  of  and  concerning 
plaintiff,  and  of  and  concerning  his  conduct  as  such  tenant  of  the 
said  farm,  a  certain  false,  malicious,  &c.,  libel,  in  the  form  of  a  letter 
to  the  said  Thomas  Jones,  containing  &c.  The  declaration  then 
set  out  part  of  the  letter,  with  innuendoes.  Pleas.  1.  Not  guilty. 
2.  A  justification. 

On  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Gloucestershire 
Summer  Assizes,  1888,  the  publication  was  proved.  The  letter, 
which  was  directed  to  Jones,  and  signed  by  defendant,  was  as  follows : 
**  Deab  Sir, — I  am  sorry  to  be  obliged  to  make  a  complaint 
against  a  tenant  of  yours ;  but  I  really  am  so  annoyed  and  injured 
by  the  way  in  which  Baylis  has  conducted  himself  of  late,  and 
which  behaviour  I  am  sure  you  would  never  countenance,  that  I 
cannot  any  longer  refrain  from  writing  to  you  to  request  your 
interference  on  this  point.  For  two  years  Baylis  professed  to  aid 
me,  as  far  as  he  could,  in  the  preservation  of  game  oh  his  farm  ; 
and  it  is  only  within  the  last  six  months,  owing  to  his  failing  to 
obtain  the  refusal  of  my  Hailing  Wood  farm  from  me,  that  I  have 
learnt  his  true  character.  Not  a  hare  that  has  ever  come  into  his 
ground  has,  once  in  ten  times,  returned  to  my  covers;  for  his 
nephew  and  farming  men  are  not  only  constantly  wiring,  but  lying 
in  wait  to  shoot  them,  as  both  I  myself  and  my  keeper  have 
frequently  seen.  This,  I  am  confident,  from  what  I  myself  know, 
and  have  been  assured  on  very  good  authority,  is  done  with  his 
knowledge   and   consent ;  and  it  is,  I  think,  most  improper  and 

[  ♦922  ]  unjustifiable  conduct  on  his  part.  He  had  always  *my  permission 
to  ask  my  keeper  for  game  when  he  wished  for  it ;  and  I  always 
gave  him  a  day's  shooting  when  asked  for.  This  winter  I  have  not 
found  a  single  hare  or  pheasant  on  his  farm,  where  formerly  I  could 
have  killed  nine  or  ten  in  a  day :  and  I  myself,  and  others,  have 
found  hares  lying  dead  in  my  grounds  with  his  wires  round  their 
necks.  He  has  also  warned  my  keeper  off  his  grounds;  and,  in 
short,  has  done  all  he  can  to  annoy  me.     If  I  were  not  positively 
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convinced  of  the  trath  of  what  I  state,  I  should  be  the  last  to       Batus 

V. 

mention  anything  of  the  sort ;  but,  however  he  may  deny  the  fact,  lawrenck. 
I  feel  most  certain  that  he  alone  is  the  instigator  of  these  under- 
hand transactions.  I  am  sorry  to  be  obliged  to  make  such  com- 
plaints, as  my  constant  wish  is  to  live  in  good  will  with  all  my 
neighbours;  but,  when  I  see  a  man,  who  ought  to  know  better, 
acting  in  this  improper  and  disgraceful  manner  to  a  gentleman  who 
has  always  endeavoured  to  be  on  good  terms  with  him,  I  cannot 
help  expressing  my  feelings  on  the  subject." 

The  evidence  did  not  support  the  justification.  With  respect  to 
the  first  issue,  the  Lord  Chief  Baron  said  to  the  jury,  '*  I  own  I 
find  a  difficulty  in  saying  whether  it  is  a  libel  or  not.  Gentlemen, 
can  you  assist  me  ?  **  His  Lordship  gave  no  other  direction  as  to 
the  first  issue.  Verdict  for  the  defendant  on  that  issue;  for  the 
plaintiff  on  the  other.  In  Michaelmas  Term,  1838,  W.  J,  Alexander, 
for  the  plaintiff,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. 

R.  V.  Richards  and  Whateley  now  showed  cause : 

The  Judge  is  not  bound  to  tell  the  jury  his  opinion  whether  the 
publication  be  libellous  or  not :  that  is  a  fact  depending  on  inten- 
tion, and  frequently  shown  by  many  ^circumstances,  the  result  of  [  '^23  ] 
which  is  for  the  jury.  No  offence  is,  in  fact,  charged  by  the  letter 
in  question :  for  the  tenant,  if  there  be  no  agreement  to  the  con- 
trary, has  a  right  to  the  game  on  the  land  which  he  holds.  But, 
at  any  rate,  the  Judge  was  entitled  to  leave  the  matter  to  the  jury. 
By  stat.  82  Geo.  III.  c.  60,  s.  1,  the  jury,  on  a  plea  of  Not  guilty  to 
an  indictment  for  libel,  may  give  a  general  verdict  on  the  whole 
matter,  and  are  not  bound  to  find  the  defendant  guilty  on  mere 
proof  of  publication  and  of  the  sense  ascribed  to  the  alleged  libel ; 
and,  by  sect.  2,  the  Court  or  Judge  '*  shall,  according  to  their  or  his 
discretion,  give  their  or  his  opinion  and  directions  to  the  jury.*'  That 
statute,  it  is  true,  is  applicable  to  criminal  cases  only  :  but  its  inten- 
tion was  to  make  the  law  of  libel,  in  this  respect,  uniform  in  criminal 
and  civil  cases :  it  was  a  declaratory  Act,  passed  to  remove  doubts 
which  had  existed  whether  the  rule  was  not  different  in  criminal  and 
in  civil  law.  It  was  expressly  decided  in  Par  miter  v.  Coupland  (i), 
by  the  Court  of  Exchequer,  that  the  Judge  was  not  bound  to  tell 
the  jury  whether  he  thought  the  publication  libellous  or  not. 

(1)  6  M.  &  W.  105. 
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Baylis  W,  J.  Alexander,  contra  : 

Lawrence.  It  is  not  necessary  to  contend  that  a  Judge  is  bound  to  tell  the 
jury  his  opinion  whether  the  particular  publication  be  a  libel ;  but 
he  is  at  least  bound  to  explain  to  them  what  it  is  that  constitutes  a 
libel.  If  that  had  been  done  in  the  present  case,  the  jury  must 
have  found  for  the  plaintiff;  for  no  proper  definition  of  a  libel 
could  exclude  this  publication.  In  Haire  (or  Harris)  v.  Wihoii  (i) 
the  Judge  left  it  to  the  jury  whether  the  defendant  intended  to 
[  •924  ]  injure  the  plaintiff  by  the  publication  :  and  this  direction  was  *held 
wrong,  Lord  Tbnterden  saying  that,  "if  the  Judge  thought  the 
tendency  of  the  publication  injurious  to  the  plaintiff,  he  ought  to 
have  told  the  jury  it  was  actionable,  and  that  the  plaintiff  was 
entitled  to  a  verdict."  That  doctrine  was  confirmed  in  Fisher  v. 
Clement  (2).  Stat.  32  Geo.  III.  c.  60,  was  passed  to  do  away  with  a 
doctrine  which  had  prevailed  in  criminal  cases,  that  Judges  could 
decide  absolutely  whether  a  given  publication  was  a  libel  or  not : 
the  law  in  civil  cases  was  left  untouched. 

Lord  Denman,  Ch.  J. : 

This  rule  was  granted  for  the  purpose  of  settling  the  practice. 
Two  cases  have  been  cited,  in  which  this  Court  is  supposed  to  have 
held  that  the  Judge  must  tell  the  jury  whether  the  publication  be  a 
libel  or  not.  I  think  that,  when  these  cases  are  properly  considered, 
they  do  not  go  so  far.  They  show  that  a  Judge  must  not  leave  the 
fact  of  the  defendant's  intention  as  a  question  for  the  jury,  except 
so  far  as  the  intention  may  be  shown  by  the  tendency  of  the 
publication  itself.  A  man  may  wilfully  publish  a  mischievous  libel 
without  intending  to  injure  the  party,  yet  may  be  responsible.  He 
may  indeed,  in  effect,  do  him  no  harm  by  the  publication ;  for  it 
may  be  that  blame  from  some  quarters  is  more  valuable  than  praise. 
Yet  he  must  answer  for  such  a  publication.  I  have  always  followed 
the  practice  adopted  in  this  case  by  Lord  Abinger,  leaving  the  jury 
to  say  whether,  under  all  the  circumstances,  the  publication  amounts 
to  a  libel.  That  practice  is  analogous  to  the  enactments  of  stat.  82 
Geo.  III.  c.  60.  The  statute,  indeed,  is  applicable  only  to  criminal 
r  •92"  I  cases ;  but  it  was  a  declaratory  Act ;  and  the  *importance  of 
declaring  the  law  existed  only  in  the  case  of  criminal  libels.  The 
Act  therefore  furnishes  clear  evidence  that  the  Judge  is  not,  in  civil 
cases,  bound  to  state  his  opinion  whether  the  publication  be  libellous 
or  not :  and  this  agrees  with  the  late  decision  of  the  Court  of 
(1)  33  R.  R.  284  (9  B.  &  C.  643).  (2)  34  R.  R.  495  (10  B.  &  C.  472). 
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Exchequer  in  Parmiter  v.  Coupland  (i).     There  is,  indeed,  one  case       Baylis 
in  which  a  pure  question  of  law  may  arise.     If  the  Judge  and  jury    lawrbnce. 
think  the  publication  libellous,  still  if,  on  the  record,  it  appear  not 
to  be  so,  judgment  must  be  arrested. 

LiTTLEDALE,  J.  : 

I  am  entirely  of  the  same  opinion.  It  was  at  one  time  thought 
that  the  jury  had  nothing  to  do  with  the  question  as  to  the  nature 
of  the  publication,  upon  the  trial  of  an  indictment.  Then  stat.  32  * 
Geo.  III.  c.  60,  was  passed,  declaring  that  the  jury  might  find  a 
general  verdict  on  the  whole  matter,  with  liberty  to  the  Judge  to 
give  his  opinion  at  his  discretion.  Although  that  Act  applied  more 
particularly  to  criminal  cases,  yet  I  know  no  distinction  between  the 
law  in  criminal  cases  and  that  in  civil,  in  this  respect.  Therefore 
that  which  has  been  declared  to  be  law  in  criminal  cases  is  the  law 
in  civil  cases ;  and  the  Lord  Chief  Baron  was  entitled  to  do  as 
he  did. 

Patteson,  J. : 

Upon  examining  the  cases  cited  in  support  of  the  rule,  it  appears 
from  them,  only,  that  it  is  a  misdirection  to  leave  to  the  jury  the 
intent  as  a  general  question  of  fisict,  because  the  defendant  must 
be  taken  to  intend  that  which  is  the  obvious  consequence  of  his 
publication.  Here  the  Judge  merely  abstained  *from  giving  any  [  '^ze  ] 
opinion  as  to  the  publication.  A  Judge  is,  of  course,  not  precluded 
from  giving  his  opinion ;  but  it  is  nowhere  laid  down  that  he  is 
bound  to  do  so.  The  question  does  not,  I  think,  differ  from  many 
other  questions  of  fact ;  from  that^for  instance,  which  arises  in  a 
horse  cause,  when  veterinary  surgeons  give  opposite  opinions  on 
the  question  whether  a  particular  defect  constitutes  unsoundness. 

Williams,  J. : 

If  the  Judge  had  withdrawn  altogether  from  the  jury  the  question 
as  to  the  nature  of  the  publication,  that  would  have  been  a  mis- 
direction. But,  supposing  he  had  given  the  ordinary  definition  of 
a  libel,  he  must  still  have  left  it  to  the  jury,  whether  the  particular 
case  fell  within  the  definition. 

Ride  discharged. 
(1)  6  M.  &  W.  105. 
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— '  One,  &c.  and  Others  (l). 

1^  ^^^  ^  (11  AdoL  &  EUia,  926-933.) 

On  sale  of  premises  by  auction,  the  memorandum  of  agreement  to 
purchase  and  sell  was  signed  by  the  auctioneer  as  agent  for  the  purchaser, 
and  by  the  vendor's  attorney,  subscribing  himself  as  '*  agent  for  the  said 
S.  S./*  the  vendor.  The  purchaser  paid  his  deposit  to  the  attorney,  who 
gave  a  receipt,  signed  by  himself  as  '*  agent  for  S.  S."  The  sale  going  off 
through  the  vendor's  default,  and  the  deposit  money  not  being  returned : 

Held,  that  the  purchaser  could  not  bring  an  action  of  money  had  and 
received  against  the  attorney,  for  that  he  was  not  a  stakeholder,  but  merely  t^e 
vendor's  agent,  and  payment  of  the  deposit  to  him  was  payment  to  the  vendor. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Particular  of  demand,  for  "  16Z.,  money  had  and  received  by  the 
defendants  for  the  use  of  the  plaintiff,  as  a  deposit  on  the  purchase 
of  property  by  the  plaintiff  in  July,  1887."  Plea,  Non  osmmpsiL 
Issue  thereon.  On  the  trial,  before  Williams,  J.,  at  the  Liverpool 
Summer  Assizes,  1888,  the  following  facts  appeared. 
[  927  ]  The  defendants,   attorneys  in  partnership  at  Bochdale,   were 

employed  by  Saville  Stott  to  sell  some  leasehold  premises  for  him. 
They  accordingly  caused  the  property  to  be  sold,  by  auction,  in 
July,  1887 ;  the  plaintiff  bought  one  of  the  lots  at  the  auction, 
and  a  memorandum,  subscribed  to  the  conditions  of  sale,  was 
signed  on  behalf  of  the  vendor  and  purchaser,  as  follows  : 

"  Memorandum.  I,  the  undersigned  Richard  Clegg,  auctioneer 
and  agent  for  Charles  Bamford  of  Mount  Green,  agree  to  become 
the  purchaser  of  the  above  premises,  and  I,  the  undersigned  Bichard 
Shuttleworth,  agree  to  sell  the  same  to  him,  under  and  subject  to 
the  foregoing  terms  and  conditions,  at  the  price  or  sum  of  1602. 
As  witness  the  hands  of  the  said  parties,  the  5th  day  of  July,  1837. 
(Signed)  "Bichabd  Clego. 

•*  Bichard  Shuttlbworth  "  (defendant),  "  agent 
for  the  said  Saville  Stott,  the  vendor." 

One  of  the  conditions  was,  ''  That  the  purchaser  shall,  imme- 
diately upon  the  close  of  the  sale,  if  required  by  the  auctioneer  or 
agent  to  the  sale,  pay  a  deposit  of  lOL  per  cent.,  in  part  of  the 
purchase  money,  together  with  the  auction  duty,  and  shall  pay  the 
remainder  of  the  purchase  money  to  the  vendor  on  the  21st  day  of 

November  next,  at  the  hour  of  eleven  in  the  forenoon,  at  the  office 

f 

(1)  Cited  and  followed  by  Bylbs,  J.,  in  Edgell  v.  Day  (1865)  L.  E.  1  C.  P.  80, 
84;  36  L.  J.  C.  P.  7,  9.— E.  C. 
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of  Messrs.  Shuttleworth,  Holgate,  and  Roberts,  solicitors,  Rochdale  " 
(the  defendants),  ''  at  which  time  and  place,  upon  payment  of  the 
remainder  ol  the  purchase  money,  the  purchase  deeds  shall  be 
executed  by  all  proper  parties,  and  the  purchase  completed  to  the 
purchaser  "  &c.  If  the  purchaser  failed  to  comply  with  the  con- 
ditions, the  deposit  money  was  to  be  forfeited  to  *the  vendor,  who 
should  be  at  liberty  to  compel  a  specific  performance,  or  to  resell 
&c.  Plaintiff  paid  a  deposit  of  162.  to  defendants,  and  they  gave 
him  the  following  receipt : 

**  Rochdale,  19th  July,  1887. 
"  Received  from  Mr.  Charles  Bamford  the  sum  of  16Z.,  being  the 
deposit  money  for  purchase  of  certain  cottages  at  Laneside,  being 
the  premises  comprised  in  lot  3,  parcel  of  the  property  advertised  to 
be  sold  on  the  5th  instant,  and  belonging  to  Mr.  Saville  Stott 

(Signed)         **  Shuttleworth,  Holgatb,  and  Roberts, 
**  Agents  for  the  said  Saville  Stott." 

These  premises,  with  other  property  of  Stott,  were  under  mortgage 
to  one  Woolfenden ;  and  he  refused  to  join  in  the  conveyance  till 
his  whole  mortgage  should  be  paid  off,  which  not  being  done,  the 
purchase  could  not  be  completed  (i).  On  Woolfenden's  refusal, 
the  ^defendant  Shuttleworth  had  offered,  if  he  would  execute  the 
necessary  conveyances,  to  pay,  or  give  him  security  for,  the  residue 


(1)  As  to  this  part  of  the  transaction, 
it  was  proved  that  Mr.  Partington,  an 
attorney  employed  by  the  pui'chaser  of 
another  lot,  sent  the  defendants  a  draft 
of  conveyance,  and  received  from  them 
the  following  answer. 

**EocHDALE,  16th  November,  1837. 

'*  Sir, — Since  we  received  the  draft 
conveyance  from  Mr.  Woolfenden  and 
others  to  Mr.  John  Brierley  "  (the  last- 
mentioned  purchaser),  '*  sent  to  us  for 
perusal  on  behalf  of  Mr.  S.  Stott,  we 
have  sent  for  Mr.  Stott ;  but  he  has  not 
yet  called  upon  us ;  and  we  do  not  feel 
ourselves  authorized  to  approve  of  the 
draft  conveyance  until  we  have  seen 
him. 

"We  return  your  draft;  and  when 
we  receive  Mr.  Stott's  instructions  we 
can  send  for  it  again .  All  the  property 
in  mortgage  to  Mr.  Woolfenden  is  not 
sold,  unless  a  portion  of  it  has  been 
difipoeed  of  since  the  sale  by  auction ; 


and  this  we  cannot  ascertain  without 
seeing  or  hearing  from  Mr.  Stott. 
Unless  it  all  be  sold  he  will  not  be  able 
to  pay  off  the  mortgage  debt :  and  we 
are  not  aware  that  Mr.  Woolfenden  will 
take  his  money  by  instalments  and 
assign  over  the  property  at  different 
times.    We  are"  &c. 

"  Shuttleworth,  Holgate, 
and  Roberts." 

This  evidence  was  given  to  show  that 
the  plaintiff  was  excused  from  tender- 
ing a  conveyance,  and  that  the  defen- 
dants, from  the  date  of  that  letter  at 
least,  knew  that  the  purchase  could 
not  be  completed.  For  the  defendants, 
it  was  insisted  that  no  conclusion  could 
be  drawn  from  this  letter  in  favour 
of  the  plaintiff,  as  the  person  to  whom 
it  was  addressed  was  not  proved  to 
have  been  plaintiff's  attorney  at  the 
time  when  it  was  written ;  though  he 
appeared  to  have  been  so  afterwards. 


Bamford 

V. 

Shuttle- 
worth. 


[  '928  ] 


[  '929  ] 
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of  his  mortgage  money.  It  further  appeared  that  the  defendants 
had,  under  Stott's  direction,  applied  the  deposit  money  in  paying 
the  expenses  of  sale,  interest  on  the  mortgage,  &c.  The  defendants' 
counsel  insisted  that,  on  this  case,  the  plaintiff  could  not  recover, 
because  the  deposit  was  paid  to  the  defendants  as  agents  for  Stott, 
the  vendor,  and  not  as  stakeholders,  and  Stott  might  have  brought 
an  action  for  the  amount  against  them  as  his  agents.  Stephens  v. 
Badcock  (l)  and  Cox  v.  Prentice  (2)  were  cited.  Edwards  v.  Hodding  (3) 
and  Gray  v.  Gutteridge  (4)  were  relied  upon  on  the  other  side.  It 
was  further  objected,  for  the  defendants,  that  the  plaintiff  had  hot 
proved  tender  of  a  conveyance,  nor  excused  omitting  it ;  but  nothing 
ultimately  turned  on  this  point. 

The  learned  Judge  refused  to  nonsuit  on  the  objections;  and, 
after  the  defendants*  case  had  been  gone  through,  he  gave  his 
opinion  to  the  jury  that  the  plaintiff  was  entitled  to  recover ;  but 
he  reserved  leave  to  enter  a  nonsuit,  if  the  Court  should  be  of  a 
different  opinion.  As  to  the  paying  over  of  the  deposit  money 
by  Stott's  direction,  his  Lordship  thought  that  fact  not  material, 
if  the  defendants  ought,  as  stakeholders,  to  have  retained  it. 
Verdict  for  plaintiff. 

CressweU,  in  the  ensuing  Michaelmas  Term  (5),  moved  for  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered.: 

Edwards  v.  Hodding  (6)  is  distinguishable :  there  the  defendant 
was  not  only  solicitor  but  auctioneer,  and,  in  that  character,  agent 
for  both  parties,  and  capable  of  binding  both.  Here  nothing  shows 
that  the  defendants  were  agents  for  the  purchaser.  In  Gray  v. 
Gutteridge  (7)  the  defendant  was  an  auctioneer ;  and  Lord  Tenterden, 
in  his  ruling,  relied  on  that  circumstance,  saying,  **  In  this  case, 
the  defendant,  as  auctioneer,  signs  the  written  contract,  and  the 
money  is  paid  to  him,  his  principal  being  present ;  and  he  does  not 
pay  it  over  to  his  principal  till  after  the  party  is  gone.  He  signs 
the  contract  in  his  own  name,  and  receives  the  money  himself ; 
and  it  is  the  constant  practice  of  persons  making  purchases  at 
auctions  to  pay  their  deposit-money,  trusting  to  the  solvency  of  the 
auctioneer.''     Here  the  privity  is  between  the  plaintiff  and  Stott, 


(1)  37  R.  R.  448  (3  B.  &  Ad.  354). ' 

(2)  16  R.  R.  288  (3  M.  &  S.  344). 

(3)  15  R.  R.  662  (5  Taunt.  815). 

(4)  31  R.  R.  343  (1  Man.  &  Ry.  614; 
3  Car.  &  P.  40). 

(6)  November    3rd,    1838.     Before 


Lord    Denman,    Ch.    J.,    Patteson, 
Williams,  and  Coleridge,  JJ. 

(6)  15  R.  R.  662  (5  Taunt.  815). 

(7)  31  R.  R.  343  (1  Man.  &  Ry.  614 ; 
3  Car.  &  P.  40). 
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and  not  between  the  plaintiflf  and  Shuttleworth,  who  was  merely 
the  vendor's  agent,  and  signed  the  contract  and  receipt  expressly 
in  that  capacity.     The  case  resembles  Stephens  v.  Badcock  (i). 

(Pattbson,  J.  referred  to  Edden  v.  Recid  (2).) 

Any  facts  which  might  show  that  the  defendants  improperly  paid 
over  the  deposit  to  Stott  are  immaterial,  if  the  defendants  were 
not  stakeholders,  and  the  privity,  from  the  first,  was  between  the 
plaintiff  and  Stott.  They  could  not  make  themselves  liable  as 
stakeholders  if  they  were  not  such  originally. 

Supposing  that  the  defendants  here  stand  (as  to  agency)  in  the 
same  situation  as  the  agent  in  Cox  v.  Prentice  (8),  *the  evidence 
BuflSciently  shows  that  they  have  paid  over  the  deposit  to  their 
principal,  and  that  case  is  an  authority  in  their  favour. 

(Patteson,  J. :  That  would  be  ground  for  a  new  trial.) 

The  Court  (after  time  taken  for  consideration)  granted  a  rule 
nisi  (4). 

Alexander  now  showed  cause : 

The  defendants  were  properly  sued  as  the  stakeholders,  who,  if 
the  sale  was  completed,  should  have  paid  the  deposit  money  to  the 
vendor  ;  or,  if  not,  should  have  returned  it  to  the  purchaser.  The 
condition  of  sale  was,  that  the  purchaser  should,  if  required  by 
the  auctioneer,  or  agent  to  the  sale,  pay  a  deposit.  The  defendants 
received  this  deposit  in  the  character  of  such  agents.  The  case 
is  the  same  in  principle  with  Burrovgh  v.  Skinner  {^),  where  a 
contract  of  sale  was  broken  off,  on  reasonable  objection  by  the 
purchaser,  and  the  auctioneer,  who  had,  or  ought  to  have  had, 
the  deposit  still  in  his  hands,  was  held  liable  for  the  amount, 
as  a  stakeholder.  Edxcards  v.  Hodding  (6)  comes  near  to  the 
present  case  ;  there  the  auctioneer,  who  was  solicitor  also, 
had  paid  over  the  money  to  his  principal,  but  was  nevertheless 
held  Uable.  Oray  v.  Gutteridge  (7)  is  a  case  of  the  same  class. 
There  the  defendant  was  auctioneer  only  ;  but  the  liability 
in  such  cases  cannot  depend  on  that  particular  character;  any 
agent  to  the   sale,   who  represents  the  vendor,   must  stand  in 


(1)  37  E.  E.  448  (3  B.  &  Ad.  354). 
(2>  3  Camp.  338. 

(3)  16  E.  E.  288  (3  M.  &  S.  344). 

(4)  Xovembor  9th,  1838. 
B.R. — VOL.  LII. 


(ri)  0  Burr.  2639. 

(6)  15  E.  B.  662  (5  Tuiint.  815). 

(7)  31  E.  E.  343  (1  Man.  &  Ey.  614  ; 
3  Cai'.  &  P.  40). 
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the  same  situation.  In  Hanngton  v.  Hoggart  (i),  where  an 
auctioneer  was  held  not  *liable  to  the  vendor  for  interest  which 
accrued  on  a  deposit  pending  the  sale,  Lord  Tenterdbn,  after 
referring  to  Rogers  v.  Boehm{2),  draws  the  distinction  clearly 
between  a  mere  agent  and  a  stakeholder.  "If  an  agent  receive 
money  for  his  principal,  the  very  instant  he  receives  it,  it  becomes 
the  money  of  his  principal.  If,  instead  of  paying  it  over  to  his 
principal,  he  thinks  fit  to  retain  it,  and  makes  a  profit  of  it,  he 
may,  under  such  circumstances,  as  occurred  in  that  case,  be  liable 
to  account  for  the  profit.  Here  the  defendant  is  not  a  mere  agent, 
but  a  stakeholder.  A  stakeholder  does  not  receive  the  money  for 
either  party,  he  receives  it  for  both  ;  and  until  the  event  is  known, 
it  is  his  duty  to  keep  it  in  his  own  hands.  If  he  think  fit  to 
employ  it  and  make  interest  of  it,  by  laying  it  out  in  the  funds 
or  otherwise,  and  any  loss  accrue,  he  must  be  answerable  for  that 
loss."  "  The  defendant  here  has  not  laid  out  or  made  a  profit  of 
the  plaintiff's  money,  for  at  the  time  he  laid  it  out  it  was  not  the 
plaintiff's,  and  it  was  doubtful  whether  it  would  ever  become  so 
or  not.*'  Cox  v.  Prentice  (3),  and  other  cases  of  that  class,  show 
that  an  agent,  while  he  stands  in  an  intermediate  situation  between 
his  principal  and  another  party,  and  has  not  done  what  amounts  to 
a  payment  over  of  that  which  is  claimed  by  one  from  the  other, 
is  himself  liable  as  a  principal.  In  any  cases  which  may  be  relied 
upon  for  the  defendants,  it  will  be  found  that  the  party  exonerated 
was  an  agent  on  one  side  only.  It  was  not  clear,  in  this  case,  that 
Shultleworth  paid  over  all  the  money  deposited  with  him  on  the 
sales;  but,  even  if  he  had,  that  circumstance  was  immaterial, 
if  the  defendants  were  bound  to  retain  the  money  till  the  title  was 
made  out.  *That  not  being  done  on  the  appointed  day,  the  plaintiff 
had  then  a  right  to  recover  back  his  deposit.  The  vendor's  inability 
to  make  a  title  had  this  effect,  independently  of  anything  which 
may  have  passed  excusing  tender  of  a  conveyance. 


Cresswell  (with  whom  was  Cowling)  contra,  was  stopped  by  the 
Court. 


Lord  Denman,  Ch.  J. : 

There  is  no  doubt  in  this  case.     The  defendants  received  the 

money  as  attorneys  for  Stott,  and  to  account  to  him.     There  was  no 

(1)  35  R.  R.  382  (1  B.  &  Ad.  577).  See  McCarthy  v.  r/o/nw,  48  R.  R.  60G 


(2)  2  Esp.  702. 

1,3)  16  R.  R.  288  (3  M.  &  S.  344). 


(9  Ad.  &  El.  607). 


VOL.  LII. 


1840.     Q.  B.     11  AD.  &  EL.  933. 


547 


privity  between  them  and  the  plaintiff.     Several  cases  show  that,      Bamfobd 
under  circumstances  like  these,  the  action  cannot  be  maintained.  suuttle- 

WOBTH. 
LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.     The  defendants,  in  the  receipt  signed 
by  them,  called  themselves  agents  for  the  vendor. 

Patteson,  J. : 

In  all  the  cases  cited  by  Mr.  Alexander,  the  defendant  was  liable 
as  auctioneer. 

Coleridge,  J. : 

The  payment  over  was  immaterial.     The  moment  the  money  was 
in  Shuttleworth's  hands,  it  was  virtually  in  Stott's  hands. 

Rale  absolute. 


HARTLEY  v.  WHAETON. 


(11  Adol.  &  Ellis,  934—941 


S.  C.  3  P.  &  D.  529;  9  L.  J.  (N.  S.)  ti.  B.  209; 
4  Jur.  576.) 

Debt  for  goods  sold  and  delivered :  plea,  infancy :  replication,  that 
defendant  ratified  the  contract,  in  writing,  signed  by  him,  after  coming  of 
age.    Issue  thereon. 

Plainti£f  produced  the  following  paper,  signed  by  defendant.  * '  I  am  Sony 
to  give  you  so  much  trouble  in  calling ;  but  I  am  not  prepared  for  you ;  but 
will  without  neglect  remit  you  in  a  short  time."  The  paper  had  no  address 
or  date,  and  specified  no  sum :  but  it  was  proved  orally  that  defendant 
delivered  it  to  plaintifiTs  agent,  on  being  pressed  for  the  debt,  the  amount  of 
which  was  also  proved  by  oral  evidence.  Held  sufficient  to  satisfy  stat.  9 
Geo.  rV.  c.  14,  s.  5  (1). 

No  evidence  was  given  to  show  whether  defendant  was  of  age  or  not 
when  he  delivered  the  paper :  Held,  that  plaintiff  must  recover,  defendant, 
if  he  relied  on  his  infancy  at  the  time,  being  bound  to  prove  it. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea,  as  to  18/.  4«.  8(1. ,  parcel  &c.,  that  defendant,  at  the  time 
of  making  the  supposed  contract,  was  an  infant,  and,  as  to  the 
residue,  nmiqnam  indehitatuH.  Beplication,  as  to  13Z.  4«.  8rf.,  so  far 
as  defendant  is  supposed  to  have  been  indebted  to  plaintiff  in  the 
haid  sum  for  goods  sold  and  delivered,  that  defendant,  after  making 
the  contract,  and  before  the  commencement  of  the  action,  to  wit 
on  9th  January,  1832,  attained  his  age  of  twenty-one  years ;  and 


(1)  Repealed  by  S.  L.  E.  Act,  1875, 
having  become  im  necessary  by  reason 
of  the  Infants'  Relief  Act,  1874.  But 
the  decision  on  this  point  hus   been 


cited  in  a  question  as  to  the  Statute  of 
Limitations,  by  Bruce,  J.,  in  McGuffi*' 
V.  Durhujh  [iH9«]  78  L.  T.  264.— 
R.  C. 

35—2 


1840. 
May  ». 

[934] 
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Hartlby  afterwards,  to  wit  on  28rd  April,  1888,  to  wit  by  a  writing  then 
Wharton,  signed  by  defendant,  ratified,  confirmed,  and  assented  to  the  said 
contract:  verification.  And,  as  to  the  18Z.  4a.  8^.,  so  far  as 
defendant  is  supposed  to  have  been  indebted  otherwise  than  for 
goods  sold  and  delivered,  that  defendant,  at  the  time  of  making 
the  said  supposed  contract,  was  of  the  full  age  of  twenty-one 
years  &c. ;  conclusion  to  the  country.  As  to  the  residue,  similiter. 
Bejoinder,  traversing  the  ratification,  as  to  the  goods  sold  and 
delivered,  modo  et  forma,  and  joining  issue  as  to  the  remainder  of 
the  contract.    Similiter  on  the  traverse. 

On  the  trial  before  Williams,  J.,  at  the  Liverpool  Summer 
Assizes,  1838,  the  plaintiff  proved  the  delivery  and  value  of  the 
goods,   and  called  a  witness,  who  proved   that,  in   1888,  he  was 

[  •yso  ]  sent  by  plaintiff  to  defendant,  and  *pre8ented  the  account,  and 
demanded  the  debt:  that  defendant  desired  witness  to  call  again 
the  same  day,  which  witness  did,  and  then  received  from 
defendant's  servant  a  paper,  in  defendant's  handwriting,  which 
was  as  follows: 

*'  Sir, — I  am  sorry  to  give  you  so  much  trouble  in  calling,  but  I 
am  not  prepared  for  you ;  but  will  without  neglect  remit  you  in  a 
short  time.     Yours  respectfully, 

**  Monday  night,  6  o'clock."  **  Frederick  Wharton." 

There  was  no  address.  The  defendant's  counsel  objected  that 
this  note  was  insufScient  to  satisfy  stat.  9  Geo.  IV.  c.  14,  s.  5,  as 
it  contained  no  date,  and  did  not  specify  the  debt,  or  the  creditor's 
name ;  and,  further,  that  the  plaintiff  was  bound  to  show  that 
the  acknowledgment  was  made  after  the  defendant  attained  his 
majority.  The  learned  Judge  directed  a  verdict  for  plaintiff  for 
112.,  being  the  value  of  the  goods  sold  and  delivered,  deducting  a 
payment  for  which  credit  was  given ;  and  reserved  leave  to  move 
for  a  nonsuit.  In  Michaelmas  Term,  1888,  Alexander  obtained  a 
rule  accordingly. 

HofjifiHs  now  showed  cause : 

First,  the  note  is  a  sufBcient  ''promise  or  ratification"  ''made 
by  some  writing  signed  by  the  party  to  be  charged  therewith," 
within  stat.  9  Geo.  IV.  c.  14,  s.  5.  The  statute  does  not  require 
that  the  sum  or  the  debtor  should  be  specified,  or  a  date  given. 
The  writing  need  contain  no  more  than  what  an  oral  acknowledg- 
ment must  have  contained  before  the  utatule:   this  was  ruled  in 
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Haydon  v.  Williama  (i)  as  to  *an  acknowledgaient  of  a  new  contract  Hartley 
to  bar  the  Statute  of  Limitations,  under  sect.  1  of  the  Act,  where  the  Wharton. 
words  are  the  same  as  in  sect.  5.  In  Lnhmere  v.  Fh'tchev  (2)  it  f  *936  J 
was  held  that  under  sect.  1  the  writing  need  not  state  the  amount, 
but  that  oral  evidence  might  be  given  to  show  it ;  and  the  Court 
remarked  that,  in  Dickinson  v.  Hatfield  (3),  the  case  of  Kennett  v. 
Milbank  (4)  (which  will  be  relied  upon  in  support  of  the  rule  here) 
was  pressed  upon  Lord  Tentbrden,  who  nevertheless  held  that  a 
promise  in  writing  to  pay  *'  the  balance  ''  satisfied  the  statute.  In 
Dickinson  v.  Hatfield  (3),  there  being  no  proof  at  all  of  the  amount, 
the  plaintiff  had  only  nominal  damages :  here  there  is  distinct 
proof  of  the  value  of  the  goods.  Lechmcrc  v.  Fletcher  (2)  is  con- 
firmed by  Bird  v.  Gammon  (5).  Secondly,  the  plaintiff  having 
proved  an  acknowledgment  satisfying  the  statute,  it  was  for  the 
defendant  to  meet  that,  if  he  could,  by  showing  that  the  party 
making  it  was  under  age.  If  the  jury  find  the  fact,  the  new 
promise  is  supported  by  the  original  consideration :  Southerton  v. 
Whitlock  (6),  Hdivkes  v.  Saunders  (7)  ;  and  then  the  bu  then  is 
thrown  on  the  defendant  to  show  any  fact  which  answers  the 
proof  of  such  a  promise.  It  is  as  if  issue  had  been  directly 
joined  on  a  plea  of  infancy.  Borthwick  v.  Carrnthers  (8)  is 
in  point. 

Alexander ^  contra : 

Kennett  v.  Milbank  (4)  is  an  authority  for  the  defendant  on  the 
first  point.  There  Aldbrson,  J.  said,  **  The  acknowledgment  here 
is  only  of  *some  debt ;  but  of  what,  remains  to  be  made  out  by  [  ♦937  j 
parol  evidence.  To  admit  such  evidence  under  these  circum- 
stances, would  defeat  the  whole  object  of  the  recent  statute.  It 
might  lead  to  conflicting  testimony,  and  produce  all  the  incon- 
venience which  that  statute  was  designed  to  obviate.'*  The  later 
cases,  if  they  go  the  length  of  overruling  Kennett  v.  Milbank  (9), 
require  reconsideration.  But  no  case  has  shown  that  the  name 
of  the  creditor  can  be  omitted.  As  to  the  second  point,  the  plain- 
tiff, by  his  replication,  undertook  to  prove  an  acknowledgment 
made  at  full  age. 

(1)  33  R  B.  415  (7  Bing.  163).  where  the  deed  is  more  fully  stated. 

(2)  3«  B.  B.  688  (1  Cr.  &  M.  623;  (5)  43  B.  B.  839(3  Bing.  X.  C.883). 
3  Tjr.  460).     See  Dodson  v.  MacJcey,  (6)  2  Str.  690. 

47  B.  B,  572,  n.  (8  Ad.  &  El.  225,  w.).  (7)  1  Cowp.  289. 

(3)  1  Moody  &  Bob.  141.     '  (8)  1  T.  B.  648. 
^i)  8 Bing.  38 ;  1  Moore  &  Scott,  102,  (9)  8  Bing.  38. 
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Hartley      Lord  Denman,  Ch.  J. : 
r. 

Whakton.  This  rule  was  granted  on  two  points.  As  to  the  first,  there  was 
proof  of  the  delivery  of  the  goods ;  and  the  question  is  whether  the 
replication,  alleging  a  ratification  by  writing  after  the  defendant 
was  of  age,  has  been  proved.  There  is  no  date  to  the  writing ;  bat 
the  Act  requires  none,  but  only  a  promise  or  ratification  made  by 
some  writing  signed  by  the  party  to  be  charged  therewith.  Then 
it  is  urged  that  the  party  to  whom  the  promise  was  made  is  not 
named.  That  I  do  not  think  necessary.  If  such  a  promise  were 
in  a  letter,  the  address  would  be  evidence ;  and,  if  that  were  in  an 
envelope,  evidence  might  be  given  to  connect  the  two:  and  so 
evidence  may  be  given  showing  for  or  to  whom  the  written  acknow- 
ledgment was  made,  by  delivery  or  otherwise.  Then  it  is  said  that 
no  sum  is  named.  I  do  not  say  that  it  might  not  have  been 
desirable  that  the  statute  should  have  required  this ;  but  it  does 
not  do  so  in  fact.  And  the  decisions  of  the  Courts  of  Common 
[  •038  ]  Pleas  and  Exchequer,  and  of  Lord  *Tenterden  at  Nisi  Prius,  show 
that  this  is  not  necessary ;  though  an  earlier  decision  of  the 
Common  Pleas  points  the  other  w-ay.  If  we  were  to  give  way  to 
the  objection,  we  should  be  making  a  new  enactment.  The  debtor 
seldom  specifies  the  amount.  The  effective  words  in  the  Act  are 
"  promise "  and  **  ratification."  The  mischief  to  be  provided 
against  was,  not  the  want  of  particularity  as  to  the  sum,  bat 
looseness  of  proof  as  to  the  fact  of  acknowledgment.  As  to  the 
second  point,  Bortlnvick  v.  Camithers  (i)  is  conclusive;  and  that 
case  was  acted  upon  at  Nisi  Prius  by  Mr.  Justice  Holroyd  (2).  In 
Borthwick  v.  CarnUhers  (i),  Grose,  J.,  points  out  that  "it  is  to  be 
presumed  that,  when  a  man  contracts,  he  is  of  proper  age  to  con- 
tract, until  the  contrary  be  shown."  And  Buller,  J.,  puts  the 
question  on  a  very  satisfactory  ground ;  that  the  defence,  after  the 
contract  has  been  proved,  **  arises  from  a  personal  incapacity  to 
contract,  which  lies  only  within  the  defendant's  knowledge,  and 
which  therefore  he  ought  to  prove."  Thus  the  weight  of  authority 
is  with  the  plaintiff;  and  the  case  has  often  been  quoted.  No 
objection  therefore  can  be  supported  upon  the  form  of  the  issue. 

LiTTLEDALE,  J.  : 

The  first  question  is  on  the  form  of  the  instrument.    It  might  be 
more  satisfactory  if  the  statute  required  the  name  of  the  creditor  to 

(I)  1  T.  E.  648.  Assizes,  1822,  1  Stark.  Ev.  363,  «.  [t^), 

(2;  Bates  v.  Weihf  Lancaster  Spring      (2nd  ed.). 
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be  in  writing :  that,  however,  it  does  not  do.     An  address  is  often     Habtlky 

on  an  envelope,  which  may  not  be  preserved,  so  that  oral  evidence     whakton. 

must  be  given.     On  the  whole,  I  think  it  is  not  necessary  that  the 

creditor  should  be  named  in  *the  writing ;  but  that  this  step  may       [  *9^9  ] 

be  supplied  by  other  evidence.     Then,  as  to  naming  the  amount 

of  the  debt ;  Kennett  v.  Milhank  (i)  is  cited  as  an  authority  to  show 

that  this  is  necessary ;  but  I  think  there  is  no  such  necessity :  if 

there  were,  the  Act  would  hardly  ever  be  complied  with,  for  the 

sum  is  very  rarely  named ;  and  in  the  two  later  cases  it  was  held 

not  to  be  necessary.     Then  on  whom  is  the  onm  jwohandi  as  to  the 

age  of  the  party  at  the  time  of  ratification  ?    Had  the  replication 

to  the  plea  of  infancy  been  simply  a  denial,  the  burthen  of  proof 

would  have  lain  on  the  defendant :  and  it  is  so  here ;  for  how  could 

the  plaintiff  obtain  proof  ?    Is  he  to  search  the  registers  ?    He  does 

not  know  where  the  defendant  is  born,  nor  even  whether  he  was 

bom  in  England.     Therefore,  both  on  reason  and  on  the  authority 

of  Borthwick  v.   Carnithers  (2),   which    has    been    confirmed    by 

HoLROYD,  J.,  I  think  the  proof,  as  to  this,  lay  on  the  defendant. 

Pattbson,  J. : 

As  to  the  first  point  stat.  9  Geo.  IV.  c.  14,  provides  that  the 
promise  or  ratification,  made  after  full  age  of  the  party,  shall  be  in 
writing,  signed  by  him.  Now  here  the  writing  is  so  signed  ;  and, 
no  doubt,  if  it  refers  to  the  debt  on  the  record,  the  statute  is  so  far 
satisfied.  The  question  is,  can  it  be  so  applied?  There  is  no 
address  on  the  note ;  but  it  was  delivered  to  the  plaintiff's  agent  for 
him  by  the  defendant.  On  this  point  there  is  no  decided  case: 
but,  if  oral  evidence  may  supply  the  sum  and  the  date,  it  surely 
may  supply  the  delivery.  Now,  as  to  the  sum,  we  have  express 
authority :  although  Kennett  v.  Milbank  (i)  was  not  expressly 
overruled  in  Bird  v.  Gammon  (3),  yet  the  effect  *of  the  latter  case  [  '940  ] 
clearly  is  that  the  sum  need  not  be  named  in  the  writing,  but  may 
be  proved  aliunde.  Edmunds  v.  Dowries  (4)  establishes  the  same 
rule  as  to  the  date.  Then  as  to  the  burthen  of  proof,  Borthwick  v. 
Carrtithers  (5),  a  case  acted  upon  by  Holroyd,  J.,  shows  that  it  lay 
on  the  defendant.  In  fact,  the  question  is  still  infancy  or  not. 
Suppose  issue  had  been  taken,  in  the  first  instance,  on  the  plea  of 
infancy  :  no  doubt  the  defendant  must  have  proved  it.     The  form 

(1)  8  Bing.  38.  (4)  39  B.  R.  813  (2  Or.  &  M.  459, 

(2)  1  T.  B.  648.  463).     But  comparers.  C,  4  Tjt.  173. 
(3)' 43  B.  B.  839  (3    Bing.   N.  C.      179. 

883},  (5)  1  T.  B.  648, 
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Uabtlby  of  the  replication  is  insisted  upon;  bat  it  seems  to  have  been 
whabton.  considered  that  such  a  replication  contained  a  negative  assertion, 
that  the  defendant  was  not  a  minor  at  the  time  of  the  ratification  ; 
then  the  rejoinder,  taking  issue  on  that,  asserts  the  affirmative, 
and  this  on  a  point  within  the  knowledge  of  the  defendant.  I 
adhere  to  the  decision  in  Borthwick  v.  CaiTiithers  (i),  whether  I 
myself  should,  independently  of  authority,  have  so  decided  or  not. 

GOLBRIDOB,  J. : 

There  cannot  be  much  doubt  as  to  the  second  point ;  Borthwick  v. 
Carruthers  (i)  is  conclusive  upon  it,  and  that  case  has  been  often 
cited.  On  the  other  point,  I  yield  to  the  authorities  with  great 
reluctance.  After  the  decision  of  Kennett  v.  Milbank(2),  Lord 
Tbnterdbn,  in  Dickinson  v.  Hatfield  (3)  would  not  act  upon  it,  but 
decided  the  other  way,  apparently  on  the  ground  that,  before  the 
statute,  oral  acknowledgments  were  received  which  did  not  specify 
the  amount.  That  case  seems  to  me  to  be  one  of  a  class  by  which 
a  statute  has  been  frittered  away,  in  order  to  comply  with  the 
ordinary  habits  of  men.  It  is  common  to  send  letters  in  envelopes ; 
[  *94i  ]  the  statute  is,  ^therefore,  construed  so  as  not  to  interfere  with  this 
custom.  Here  we  have  a  ratification  expressing  neither  date,  nor 
the  name  of  the  party  to  whom  it  is  made,  nor  the  debt  for  which 
it  is  made.  But,  it  is  said,  there  being  express  decisions  that  the 
name  and  amount  need  not  be  specified,  we  now  may  as  well  go  on 
and  dispense  with  the  date.  It  is  with  very  great  regret  that  I 
find  myself  bound  to  decide  so,  in  conformity  with  the  authorities. 

Rule  discliarged. 


1840.  LATCH  V.  WEDLAKE  and  LEWIS  THOMAS  (4). 

[957]         (11  Adol.  &  Ellis,  959—966 ;    S.  C.  3  P.  &  D.  499  ;    9  L.  J.  (N.  S.)  Q.  B.  201.) 

In  assumpsit  on  a  contract  for  the  delivery  of  coals  from  a  collierj-,  it 
appeared  that  the  agreement  for  supplying  the  coals,  and  for  the  demise 
of  a  coal  wharf,  purported  to  be  made  between  plaintiff  and  the  partners  iu 
the  colliery,  three  in  number,  and  was  executed  by  plaintiff  and  two  of 
the  partners. 

Held  that,  admitting  the  contract  to  be  one  by  which  partners  might 
bind  an  absent  co-partner  or  themselves,  yet  the  Judge,  on  trial,  ought 
not  to  decide,  as  matter  of  law,  that  the  contract  signed  by  two  bound 

(1)  1  T.  E.  648.  V.  McCowan  [1898]  2  L  E.  1,  18.  And 

(2)  8  Bing.  38.  see  the  Partnership  Act,  1890  (53  &  54 

(3)  1  Moody  &  Eob.  141.  Vict.  c.  39),  s.  6.— E.  C. 

(4)  Cited  by  Holmes,  J.  in  F*7z^eru/d 
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thorn,  but  should  desire  the  jury  to  say  whether  it  was  intended  to  do  so         Latch 
or' not,  if  there  are  circumstances  from  which  an  intention  can  be  inferi*ed  «. 

that  no  party  should  be  bound  unless  all  the  partners  signed.  Wedlakb. 

As,  for  instance,  the  nature  and  terms  of  the  agreement :  the  distance 
of  time  at  which  it  was  to  come  into  operation ;  the  declarations  and 
conduct  of  the  parties  respecting  it ;  and  the  manner  in  which  similar 
contracts  between  them  had  been  executed. 

Assumpsit.  The  declaration  stated  that  defendants  and  one 
Eosser  Thomas  were  jointly  possessed  of  the  Carn  Gethin  Collieries, 
and  were  partners  in  working  the  same  and  disposing  of  the  coal ; 
and  thereupon  it  was  agreed  between  plaintifif  and  defendants  that 
defendants  and  Bosser  Thomas  should  sell  and  deliver  coals  to 
plaintiff  (setting  out  a  contract  for  sale  and  delivery  of  coals 
according  to  the  agreement  after  stated) :  promise  to  perform : 
breach,  non-delivery.  Pleas,  1.  Non  assumpsit:  3.  Denying  the 
agreement  in  manner  and  form  &c.  Issues  thereon.  There  were 
other  pleas  which  it  is  unnecessary  to  notice. 

On  the  trial  before  Gurney,  B.,  at  the  Monmouthshire  Spring 
Assizes,  1888,  it  appeared  that,  on  October  8rd,  1885,  the  defen- 
dants and  Bosser  Thomas  being  then  partners  in  the  Carn  Gethin 
Collieries,  the  following  agreement  was  signed  by  the  plaintifif  and 
defendants. 

"  Memorandum.     That,  on  the  8rd  day  of  October  in  the  year 
1885,  it  was  agreed  between  Bosser  Thomas,  Thomas  Wedlake,  and 
Lewis  Thomas,  of  the  one  part,  and  Joseph  Latch  of  the  other 
part:    the  said   B.   Thomas,  T.   Wedlake,   and   L.   Thomas,   for 
themselves,   their  executors,   administrators,   and    assigns,   agree 
with  the  said  J.  Latch,  his  executors  and  administrators,  to  sell 
and  deliver  to  him  in  tram  waggons,  to  be  found  and  provided  for 
that  purpose,   and  kept,   maintained,   and  repaired,  by  the  said 
R.  Thomas,  T.  Wedlake,  and  L.  *Thomas,"  **  at  or  upon  the  wharf       [  •%o  j 
in  the  occupation  of  the  said  J.  Latch,  called  Commercial  Wharf, 
in  the  parish  of "  &c.,  **  eighty  tons  per  day  (Sundays  excepted)  of 
marketable  coal,  to  be  raised  and  got  from  the  collieries  of  the  said 
B.  Thomas,  T.  Wedlake,  and  L.  Thomas,  on  the  west  side ''  &c. 
(describing  the  situation),  ''commonly  called  and  known  by  the 
name  of  Carn   Gethin   Collieries,   for  the  term  of  three  years, 
commencing  on  and  from  the  Ist  day  of  July  in  the  year  1887. 
And  the  said  J.  Latch,  for  himself,  his  executors,  and  adminis- 
trators,  promises  and  agrees  to  and  with  the  said  B.  Thomas, 
T.  Wedlake,  and  L.  Thomas,  to  purchase  from   them   the   said 
eighty  tons  per  day  (Sundays  excepted)  of  such  marketable  coal  as 
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Latch  aforesaid,  for  the  term  of  three  years  con;imencing  as  aforesaid, 
Wbdlake.  and  to  pay  the  said  R.  Thomas,  T.  Wedlake,  and  L.  Thomas,  for 
the  same,  the  price  of  5$.  Id.  per  ton.*'  ''And  the  said  J.  Latch, 
for  himself,  his  executors  and  administrators,  hereby  agrees  to  take 
and  rent,  and  the  said  B.  Thomas,  T.  Wedlake,  and  L.  Thomas 
hereby  agree  to  let,  the  said  wharf,  called  Commercial  WTiarf,  to 
the  said  J.  Latch,  for  the  said  term  of  three  years,  commencing  on 
and  from  the  said  1st  of  July  in  the  j^ear  1837,  for  the  yearly  rent 
of  160/.,  free  and  clear  of  and  from  all  taxes  and  impositions  of 
every  kind,  which  are  to  be  paid  and  discharged  by  the  said 
J.  Latch,  his  executors  and  administrators"  (i).  '*  As  witness  the 
hands  of  the  said  parties  hereto  on  the  8rd  day  of  October,  1835. 
**  (Signed)  **  Joseph  Latch. 

"  Thomas  Wedlake. 
"  Lewis  Thomas." 
"  Witness  Richard  Mulloch." 

{ 961  ]  Rosser  Thomas  was  not  present  at  the  execution  of  this  agree- 

ment, and  never  signed  it ;  nor  was  it  ever  acted  upon.  At  the 
time  of  the  execution,  the  plaintiff  and  defendants  and  R.  Thomas 
were  acting  under  a  similar  agreement,  signed  by  all,  which  was  to 
expire  on  1st  July,  1837.  There  had  been  another  of  the  same 
nature  between  these  parties.  Evidence  was  given  that  agreements 
for  the  delivery  of  coal,  commencing  at  a  future  day,  were  usual  in 
Monmouthshire.  In  July,  1837,  R.  Thomas  was  requested  to  sign 
the  above  instrument,  but  declined,  saying  that  he  considered  the 
agreement  at  an  end.  There  was  also  evidence  that  the  plaintiff 
had  spoken  of  his  interest  in  the  supply  of  coals  from  the  Gam 
Gethin  Collieries  as  terminating  on  July  Ist,  1837  (2).  The  learned 
Judge  was  of  opinion  that,  on  this  case,  the  agreement  was  proved, 
the  defendants  having  signed  it  both  for  themselves  and  for  Rosser 
Thomas  as  their  partner,  and  such  signature  being  within  the 
scope  of  their  authority  as  partners.  He  therefore  directed  a 
verdict  for  the  plaintiff  on  the  first  and  third  issues. 

A  rule  nisi  for  a  new  trial  was  obtained  in  the  following  Term, 
on  account  of  misdirection  as  to  these  issues,  and  on  another 
ground,  not  material  here.     In  last  Hilary  Term  (3), 

(1)  There    were   also   clauses    em-  (2)  See  tlie  statement  as  to  this  in 

powering    Latch    to    determine    the  the  judgment,  p.  557,  ^xw<. 

agreement  at  the  end  of  a  year»  and  (3)  January     23rd.      Before   Lord 

for  other   purposes,  which  it  is  not  Denman,  Ch.  J.,  Littledale,  Williams, 

material  to  state,  and  Coleridge,  J  J, 
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TaJjourd,  Serjt.  and  Tallnd  showed  cause  :  Latch 

Wedlake  and  Lewis  Thomas  had  a  right  to  bind  the  partnership  Wedlakk. 
by  this  agreement ;  it  was  for  a  legitimate  partnership  object,  and 
was  like  former  contracts  between  their  firm  and  the  plaintiff :  and 
there  is  no  reason  to  suppose  *that  Rosser  Thomas  was  not  [  'Ofi^  ] 
cognizant  of  the  agreement,  or  was  likely  to  dissent  from  it. 
When  applied  to  on  the  subject,  he  did  not  deny  that  the  contract 
had  been  made,  but  said  that  it  was  at  an  end.  There  is  no 
evidence  that  the  instrument  signed  was  in  the  nature  of  an  escrow. 
The  case  is  within  the  principle  of  Sandilands  v.  Marsh  (i)  and 
Hchhy  v.  Meats  (or  Meeres)  (2),  and  the  doctrine  laid  down  by 
TiNDAL,  Ch.  J.  in  FojT  v.  Clifton  (3).  Further,  the  defendants, 
having  represented  this  as  an  agreement  by  which  they  could  at 
least  bind  themselves,  are  estopped  from  saying  that  another 
partner*s  signature  was  required  :  Lucas  v,  De  la  Conr{4),  Bass  v. 
Clive  (5) ;  and  this  estoppel  is  the  stronger  where  a  party  has  acted 
upon  the  representation :  2  Stark.  Ev.  18  {2nd  ed.).  And,  lastly* 
whether  this  w^as  a  partnership  instrument  or  not,  the  defendants 
who  actually  signed  are  liable :  Note  (4)  to  Cabell  v.  Vaugkan  (6) ; 
Stranqford  V.  Green  (7),  Fletcher  v.  Dyche(»),  Elliot  v.  Daris  (9), 
Richards  v.  Heather  (lo).  The  non- joinder  of  Rosser  Thomas,  if 
material,  should  have  been  pleaded  in  abatement. 

Sir  J.  Campbell,  Attorney- General,  and  Whateley,  contra  : 

There  was  no  sufficient  evidence  for  the  plaintiff  on  the  first  and 
third  issues:  but  at  all  events  the  learned  Judge  was  wrong  in 
directing  a  verdict  on  those  issues  as  matter  of  law.  He  should 
have  left  it  to  the  jury  to  say,  under  the  circumstances  proved, 
whether  the  defendants  ever  intended  to  be  bound  if  Rosser 
Thomas  did  not  execute  the  agreement.  The  facts  show  that  they 
♦did  not.  The  interest  of  Wedlake  and  of  Lewis  and  Rosser  [  •063  ] 
Thomas  in  the  coals  was  joint ;  they  could  not  intend  to  be 
separately  bound  in  respect  of  them,  nor  could  the  plaintiff  suppose 
they  did.  The  language  of  the  contract  does  not  import  a  joint 
and  several  liability.  Rosser  Thomas  has  signed  former  agreements 
of  the  same  nature.  And,  in  fact,  he  was  on  this  occasion  ultimately 
called  upon  to  sign,  which  shows  the  real  understanding  among  the 

(1)  2  B.  &  Aid.  673.  (6)  1  Wms.  Saund.  291  b,  291  h. 

(2)  29  R.  R.  301  (5  B.  &  C.  504).  (7)  2  Mod.  228. 

(3)  31  R.  R.  536  (6  Bing.  776.  792).  (8)  1  R.  R.  414  (2  T.  R.  32). 

(4)  14  R.  R.  426  (1  M.  &  S.  249).  (9)  5  R.  R.  616  (2  Bos.  &  P.  338). 

(5)  4  M.  &  S.  13.  (10)  1  B.  &  Aid.  29, 
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Latch       partieH.     It  was  not  within  the  scope  of  a  partnership  authority  to 
Wbdlake.     bind  Rosser  Thomas  in  1835,  by  a  contract  to  begin  taking  effect  in 
1837. 

(Lord  Denman,  Ch.  J. :  The  learned  Judge's  report  says  there 
was  evidence  that  such  prospective  agreements  were  usual  in 
Monmouthshire.) 

The  agreement  here  is  not  only  for  the  delivery  of  coals,  but  for 
the  demise  of  land  in  which  Rosser  Thomas  appears  to  have  had 
an  interest.  This  forms  part  of  one  entire  consideration  for  the 
plaintiff's  agreement :  if  Rosser  Thomas  was  bound  by  any  part 
of  the  contract,  he  was  bound  as  to  the  land.  But  an  agreement 
like  this  cannot  have  such  a  consequence,  merely  because  it  relates 
partly  to  coals.  As  long  as  this  instrument  was  unsigned  by 
Rosser  Thomas,  he  could  have  no  remedy  against  Latch  upon  it, 
and  therefore  was  not  himself  liable  under  it.  Nothing  existed 
here  but  a  proposed  agreement,  never  perfected:  in  this  respect 
the  case  resembles  Meufh  v.  Clinton  (i).  It  is  contended  that, 
although  Rosser  Thomas  is  not  bound,  the  defendants  who  actually 
signed  are.  But  this  argument  might  be  carried  to  the  length 
of  saying  that,  if  ten  persons  have  proposed  entering  into  a  con- 
tract, and  one  only  signs,  he  is  liable  to  the  whole  extent  of  the 

agreement. 

Ctu\  adv.  rnlt, 

[  904  ]       Lord  Denman,  Ch.  J.,  in  this  Term  (April  28th),  delivered  the 
judgment  of  the  Court  : 

This  was  a  motion  to  enter  a  verdict  for  the  defendant,  or  to 
have  a  new  trial,  upon  two  grounds:  the  first,  that  as  to  two 
issues  the  learned  Judge  had  taken  upon  himself  to  direct  a 
verdict  to  be  entered  for  the  plaintiff,  which  direction  was  com- 
plained of  as  erroneous,  or  at  least  that  the  issues  raised  a  question 
of  fact  on  which  the  opinion  of  the  jury  should  have  been  taken  : 
the  second,  which  turned  upon  the  rescission  of  an  agreement,  was 
not  much  contested  on  the  argument ;  and  we  are  of  opinion  that 
that  question  was  properly  left  to  the  jury,  and  that  there  is  no 
ground  for  disturbing  their  finding. 

The  question  involved  in  the  two  first-named  issues  was  the 
existence  of  an  instrument  as  a  complete  and  binding  agreement, 
upon  which  the  action  was  brought.     Upon  the  face  of  it,  it  bore 

(1)  11  Ad,  &  Kl.  418, 
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date  October  the  3rd,  1835,  and  purported  to  be  made  between  one       i^atoh 

Bosser  Thomas  and  the  defendants  of   the  one  part,  and  the     Wbdlakb. 

plaintiff  on  the  other  ;  and  by  it  the  parties  of  the  first  part  agreed 

to  sell  and  deliver  to  the  plaintiff  a  certain  supply  of  coals  from 

certain  collieries  for  the  term  of  three  years,  to  commence  on  the 

Ist  July,  1837,  at  a  certain  price,  and  with  certain  stipulations 

as  to  carriage,  place  of  delivery,  times,  and   mode  of  payment, 

&c.      The  instrument  also  contained   a   stipulation   for  a  lease 

by  the  parties  of  the  first  part,  to  the  plaintiff,  of  a  wharf,  the 

place  of  delivery,  for  the  same  period,  at  a  specified  rent.      At  the 

date  of  this  instrument  the  parties  were  acting  under  a  similar 

agreement,  which  was  to  expire  on  the   Ist  July,  1887.     This 

instrument  was  duly  executed  by  the  plaintiff  and  the  defendants, 

but  not  by  Rosser  *Thomas ;    and  it  was  proved  that,  upon  an       [  *96o  j 

application  made  to  him  in  the  month  of  July,  1837,  to  execute  it, 

he  had  declined  to  do  so,  stating  that  he  considered  the  agreement 

at  an  end.      Evidence,  also,  was  given  that  the  plaintiff,  in  the 

course  of  a  negotiation   into  which   he  had  entered  with   third 

persons  respecting  a  joint  supply  of  coals,  had  repeatedly  spoken 

of  bis  interest  in  the  supply  of  coals  from  the  collieries  in  question  as 

expiring  on  the  1st  July,  1837,  and  had  never  spoken  of  his  having 

any  interest  in  it  beyond  that  time,  although  his  means  of  supply 

were   then   under  calculation,  and   he  was  informed   that   other 

persons  had  agreed  for  the  coals  from  those  collieries  after  that  date. 

It  was  contended,  in  support  of  the  direction^  that  this  was  a 

partnership  transaction,  and   that  the  two  defendants  by  their 

execution  had  bound  Eosser  Thomas,  or  that  at  all  events  they 

had   thereby  made  themselves   liable  on  the  instrument.      But, 

without  questioning  the  general  truth  of  the  principles  on  which 

these  positions  are  grounded,  we  think  that  the  circumstances  above 

mentioned  raised  a  prior  question  proper  to  have  been  submitted 

to  the  jury,  whether  the  intention  of  all  the  parties  was  not  that 

Bosser  Thomas  should   be  an   actual  party  to  the  agreement; 

whether  the  plaintiff,  on  his  part,  did  not  contract  on  the  faith 

that  Bosser  Thomas  should  join,  and  he  thereby  have  his  additional 

security  for  the  performance  of  the  agreement ;  and  whether  the 

defendants,  on  theirs,  did  not  execute  upon  the  understanding  that 

Bosser  Thomas  was  consenting  to  and  would  join  in  executing  the 

instrument.     If  tlie  jury  had  so  thought,  the  transaction  would, 

under    the    circumstances    found,   liave    been    incomplete ;    for, 

wherever  an  instrument  is  to  be  executed  by  several  parties,  there 
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Latch  must  be  8ome  'interval  between  the  execution  of  each,  and,  if 
Wbdlake.  aU  be  not  present  at  the  same  time,  that  interval  may  be  consider- 
[  *966  ]  able  ;  and  it  cannot  be  contended  that  the  mere  fact  of  execution 
by  one  conclusively  binds  him,  where  that  has  been  done  on  the 
faith  that  all  will  execute,  and  any  one  shall  refuse.  We  are  of 
opinion,  therefore,  that  this  case  should  go  down  again,  in  order 
to  submit  this  question  to  the  jury. 

Rule  ahsolute. 


'!^  SKEATE  V.  BEALE  (1). 

[  983  ]    (11  Add.  &  ElUs,  983—992  ;  S.  C.  3  P.  &  D.  597 ;  9  L.  J.  (N.  S.)  U.  B.  233  ; 

4  Jur.  766.) 

In  debt,  the  declaration  stated  that,  arrears  of  rent  being  due  from 
defendant  to  plaintiff,  and  plaintiff  having  distrained  for  the  an^ears, 
defendant,  by  writing,  in  consideration  of  plaintiff  withdiiiwing  the  dis- 
tress, undertook  that  he  would  pay  the  arrears,  and,  in  default  of  his  so 
doing,  plaintiff  might  take  steps  to  recover  them ;  that  plaintiff  did  withdraw 
the  distress,  but  defendant  paid  only  a  part  of  the  arrears. 

Plea.  That  plaintiff  had  distrained  for  more  than  was  due,  the  siim 
paid  by  defendant  being  all  that  was  in  arrear,  and  that  plaintiff  menaced, 
and  was  about  to  sell  the  distress,  unless  defendant  made  the  agreement, 
which  defendant  therefore  made  :  Held  bad,  on  motion  for  judgment  uon 
iManU  veredicto:  duress  of  goods  not  being  a  ground  for  avoiding  an 
agreement. 

Defendant  also  pleaded  that  no  part  of  the  arreai's  agreed  to  be  paid  was 
»  due,  except  the  sum  paid  by  defendant,  and  that,  except  in  respect  of  so 

much,  there  was  no  consideration  for  the  agreement.  Held  bad,  on  motion 
for  judgment  non  obstante  veredicto^  there  being  a  lawful  consideration 
(whether  the  larger  or  smaller  sum  were  due),  the  adequacy  of  which 
could  not  be  discussed. 

Debt.  The  declaration  stated  that,  whereas,  before  and  at  the 
time  of  the  making  of  the  agreement  hereinafter  mentioned,  certain 
arrears  of  rent,  amounting  «&c.,  to  wit  192.  10$.,  had  become  and 
were  due  and  in  arrear  to  plaintiff  for  and  in  respect  of  certain 
[  •984  ]  *lands  and  premises  under  and  by  virtue  of  a  certain  entire  demise 
thereof,  and  plaintiff,  before  and  at  the  time  of  the  making  of  the 
said  agreement,  had  distrained,  in  and  upon  a  certain  part  of  the 
sa^d  lands  and  premises,  divers  goods  &c.  of  defendant  then  being 
in  and  upon  the  said  part  of  the  said  lands  and  premises,  and  being 
of  great  value,  to  wit  19/.  10^;.,  as  a  distress  for  the  said  arrears  of 
rent  (and  which  said  arrears,  as  to  16/.  2$.  6d.,  parcel  thereof,  still 
remain  due  and  unpaid),  and,  at  the  time  of  the  making  the  said 
agreement,  plaintiff  continued  and  was  in  possession  of  the  said 

(1)  Distinguished  in  IVtt  Ktrou/a  (1886)  11  P.  D.  92,  94,  and  cp.  Kmnts  v. 
DureH  (1848)  G  C.  B.  596.— R.  C.\ 
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goods  &c.,  and  held  the  same  as  such  distress  as  aforesaid ;  and  Skkate 
thereupon,  before  the  commencement  of  this  suit,  to  wit  on  16th  bbale. 
February,  1838,  by  a  certain  memorandum  of  agreement,  bearing 
date  a  certain  &c.,  to  wit  the  day  and  year  aforesaid,  and  then 
made  by  and  between  plaintiff  and  defendant,  it  was  agreed  in 
manner  and  form  following,  that  is  to  say :  in  consideration  of  the 
plaintiff  withdrawing  the  said  distress  then  in  force  against  the 
goods  and  chattels  of  the  defendant  for  the  said  sum  of  19/.  10^., 
the  defendant  undertook  to  pay  down  the  sum  of  SL  7«.  6c/.  in  part 
payment  of  the  above  sum,  and,  in  consideration  as  aforesaid,  the 
defendant  also  undertook  and  agreed,  within  one  month  from  the 
date  of  the  said  agreement,  to  pay  to  the  plaintiff  162.  2^.  6d. 
(being  the  balance  due  upon  the  said  sum  of  19/.  10^.),  and  that, 
in  default  of  defendant  so  doing,  plaintiff  should  be  at  liberty  to 
levy  a  distress  upon  the  goods  and  chattels  of  defendant  for  the 
recovery  thereof,  or  take  any  other  steps  for  the  recovery  of  the 
same  as  he  might  think  proper :  averment  that  plaintiff,  confid- 
ing &c.,  did  then,  to  wit  on  &c.,  under  *and  in  pursuance  of  the  [  •985  ] 
said  agreement,  withdraw  the  said  distress,  and  did  then  quit 
and  deliver  up  possession  of  the  said  goods  &c.  so  distrained, 
to  defendant,  whereof  defendant  then  had  notice :  and  although 
defendant,  in  part  performance  of  the  said  agreement,  did  then, 
to  wit  on  &c.,  pay  down  to  plaintiff  the  said  sum  of  8/.  Is,  6d., 
in  part  payment  of  the  said  sum  of  19/.  lOs.  in  the  said  agreement 
mentioned,  and  although  the  said  period  of  one  month  from  the 
date  of  the  said  agreement  had  elapsed  before  the  commencement 
of  this  suit,  yet  defendant  did  not  pay  the  16/.  2«.  6^/.,  or  any  part 
thereof,  within  the  said  period,  or  at  any  other  time.  mr 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That,  just  before  the  making  of  the  said  agreement  in  the 
declaration  mentioned,  to  wit  on  16th  February,  1838,  plaintiff  had 
wrongfully  and  injuriously  seized,  taken,  and  distrained  divers 
goods  and  chattels  of  defendant,  of  great  value,  to  wit  20/.,  under 
colour  and  pretence,  and  in  the  name,  of  a  distress  for  a  large  sum 
of  money,  to  wit  19/.  10«.,  then  pretended  by  plaintiff  to  be  due  t^ 
him  for  arrears  of  rent  of  certain  lands  and  premises,  whereon  the 
said  goods  and  chattels  of  defendant  then  were :  whereas,  in  truth 
and  fact,  a  small  part  only,  to  wit  3/.  7«.  (xL,  was  due  to  plaintiff 
for  and  on  account  of  the  said  rent :  and  plaintiff  then  menaced 
and  threatened,  and  was  about,  to  sell  and  dispose  of  the  said  goods 
and  chattels  of  defendant,  unless  defendant  would  enter  into  and 
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Skkate      make  the  agreement  in  the  declaration  mentioned :   and  defendant 

Beale.  then,  by  reason  and  in  consequence  of  the  premises,  and  in  order 
to  prevent  the  sale  and  disposing  of  his  said  goods  and  chattels, 

[  *986  ]  did  on  that  occasion  enter  into  and  make  the  said  agreement  *in 
the  declaration  mentioned.  Verification.  Beplication.  That  the 
said  agreement  in  the  said  declaration  mentioned  was  not  obtained 
from  defendant  by  means  of  such  wrongful  and  injurious  seizing, 
taking,  and  distraining  of  the  said  goods  and  chattels  of  defendant, 
under  such  false  colour  and  pretence,  as  in  the  second  plea  in 
that  behalf  mentioned,  in  manner  and  form  &c. :  conclusion  to  the 
country.     Issue  thereon. 

3.  That  no  part  of  the  said  sum  of  19/.  lOs.,  except  the  said 
sum  of  3/.  7«.  6d.  parcel  thereof,  so  paid  by  defendant  to  plaintiff 
aB  in  the  declaration  mentioned,  was  due  or  in  arrear  to  plaintiff  in 
manner  and  form  as  in  the  declaration  is  alleged ;  and  that  there 
was  no  consideration  for  the  making  of  the  agreement  in  the  declara- 
tion mentioned,  except  in  respect  of  the  said  sum  of  32.  Is  6d.  so 
paid  as  aforesaid,  or  for  the  payment  by  defendant  of  any  part  of 
the  said  sum  above  demanded:  Verification.  Beplication:  that, 
at  the  time  of  the  making  of  the  agreement  in  the  said  declaration 
mentioned,  the  full  sum  of  19/.  10s.,  and  every  part  thereof,  was 
due  and  in  arrear  to  plaintiff,  in  manner  and  form  <&c. ;  and  that 
there  was  a  good  and  sufiicient  consideration  for  the  making  of  the 
said  agreement,  to  wit  to  the  full  amount  of  the  said  sum  of  19/.  10«., 
and  for  the  payment  by  defendant  of  the  said  sum  of  19/.  10«.,  and 
every  part  thereof,  in  manner  and  form  &c. :  conclusion  to  the 
country.    Issue  thereon. 

On  the  trial  before  Coltman,  J.,  at  the  Somersetshire  Summer 
Assizes,  1838,  a  verdict  was  found  for  the  plaintiff  on  the  first 
issue,  and  for  the  defendant  on  the  last  two.  In  Michaelmas 
Term,  1838,  Erie  obtained  a  rule  nisi  for  entering  judgment  for 

[  'OS?  ]  the  plaintiff  on  the  last  *two  issues,  non  obstante  veredicto  (i).  In 
last  Hilary  Term  (2), 

T.  W.  Saunders  showed  cause : 

The  argument  for  the  plaintiff  will  be  that  a  written  agreement 
is  not  void  because  obtained  by  wrongful  duress  of  goods.     If  there 

(1)  The  rule  was  also   for   a    new  respecting  them, 
trial:   but,  as  the  judgment  of  the  (2)  January    18th.       Before   Lord 
Court  relate  only  to  matter  on  the  Denman,  Oh.  J..  Littloclalo  nnd  Colo- 
record,  it  is  not  thought  necessary  to  ridge,  JJ. 
state    the    facts,    or    the    argument* 
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had  been  no  written  agreement,  and  the  whole  money  had  been  skkatu 
paid  in  order  to  release  the  goods,  it  is  clear  that  the  surplus,  bbalb. 
beyond  the  defendant's  just  claim,  might  have  been  recovered  by 
an  action  for  money  had  and  received:  Astley  v.  Reynolds  (i). 
There,  indeed,  a  doubt  seems  to  have  been  suggested  whether  a 
bond  obtained  by  duress  of  goods  could  be  avoided.  But  it  is 
difficult  to  understand  why  any  distinction  should  be  made,  in  this 
respect,  between  an  actual  payment  and  a  written  engagement 
to  pay;  the  probability,  indeed,  is  that  a  party  would  be  more 
cautious  in  making  a  payment  than  in  writing  a  memorandum. 
In  Atlee  v.  Backhouse  {2)  assumpsit  was  brought  for  money  paid 
under  a  seizure  alleged  to  be  illegal;  and  the  plaintiffs  failed. 
But  there  the  plaintiffs  had  expressly  agreed  to  waive  the  objection 
to  the  seizure;  and  that  fact  is  relied  upon  by  Parke,  B. (3),  who 
assumes  that  money  paid  to  obtain  goods  unlawfully  detained  may 
be  recovered  back.  Here,  after  verdict,  the  seizure  must  be  taken 
to  be  illegal. 

(CoLBRiDOB,  J. :  Lindon  v.  Hooper  (4)  is  a  strong  case  against  you.) 

That  seems  *to  have  been  decided  on  the  ground  that  trespass,  for  [  *98d  ] 
taking  the  goods,  was  a  fitter  remedy  than  money  had  and  received, 
for  a  payment  made  to  recover  them,  because  the  defendant,  in  the 
latter  action,  would  be  taken  by  surprise,  not  being  able  to  anticipate 
the  ground  on  which  the  distress  was  to  be  resisted  (5).  But  now 
this  difficulty  is  obviated  by  the  new  rules  of  pleading.  The 
plaintiff,  who  insists  upon  his  forbearance  as  a  consideration,  mu&t 
show  that  the  right  which  he  forbore  to  enforce  against  the 
defendant  was  a  valid  right:  Jones  y.  Ashbumham  (6).  Here  the 
plaintiff  knew  that  he  had  no  right. 

(Coleridge,  J.  referred  to  Knihhs  v.  Hall  (7).) 

There  the  distress  was  only  threatened ;  there  was  no  actual  duress 
of  goods. 

(LiTTLBDALE,  J.  cited  Hamlet  v.  Richardson  (8).) 

The  process,  in  that  case,  had  been  sued  out  bond  fide  by  the  party 
who  received  the  money  for  forbearance. 

(1)  2  Str.  916.  (5)  1  Cowp.  418. 

(2)  3  M.  ft  W.  633.  (6)  4  East,  455. 

(3)  3  M.  &  W.  650.  (7)  1  Eep.  84. 

(4)  1  Cowp.  414.  (8)  35  E.  E.  650  (9  Bing.  644). 
R.B. — VOL.  MI.  36 
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Skeatb  Erley  contra  : 

V, 

Bealb.  The  record  does  not  suggest  any  knowledge  by  the  plaintiff  that 

his  original  claim  was  unfoonded.  The  distress  was  good,  if  any 
thing  at  all  was  due ;  and  the  record  admits  that  something  was 
due.  Therefore,  whatever  the  party  distrained  upon  chose  to  pay, 
for  the  purpose  of  getting  rid  of  the  distress,  would  have  been  paid 
upon  good  consideration,  and  could  not  be  recovered  back.  LincUm  v. 
Hooper  (1)  cannot  be  distinguished ;  and  the  principal  of  Knibbs  v. 
Hall  (2)  applies ;  for  a  threat  of  distress,  if  believed,  is  compulsory, 
as  much  as  an  actual  distress.  In  Atlee  v.  Backhome  (8)  the  plaintiff 
was  held  to  be  rightly  nonsuited,  even  on  his  own  assumption  of 

[  '989  ]       the  illegality  of  the  *seizure.    In  Longridge  v.  DorvUle  (4)  it  was 

held  to  be  a  good  consideration,  in  assumpsit,  that  the  plaintiff 

gave   up  property  belonging  to    defendant,   which  plaintiff  had 

detained,  though  his  right  to  do  so  was  doubtful.    But,  generally, 

duress  of  goods  is  no  ground  for  avoiding  a  written  agreement.     In 

Sheppard's  Touchstone,  p.  61,  instances  are  given  in  which  deeds 

are  avoided  by  personal  duress ;   but  it  is  said,  "  If  one  distrain  my 

beasts,  to  compel  me  to  seal  a  deed,  and  will  not  deliver  them 

unless  I  do  so,  and  threaten  me  that  if  I  take  the  beasts  again  and 

not  seal  the  deed  he  will  kill  me,  and  thereupon  I  seal  the  deed ; 

this  is  a  good  deed  and  shall  bind  me." 

Cur.  adv.  tmlt. 

Lord  Denman,   Gh.  J.,   in  this  Term  (May  7th),  delivered  the 
judgment  of  the  Court  : 

This  was  a  motion  for  leave  to  enter  judgment  for  the  plaintiff, 
notwithstanding  the  verdict  which  has  passed  for  the  defendant  on 
two  pleas.  The  declaration  is  upon  an  agreement ;  and  it  states  a 
distress  upon  lands  in  the  occupation  of  defendant,  for  19/.  10«.  of 
rent ;  and  that,  in  consideration  that  plaintiff  would  withdraw  the 
distress,  defendant  undertook  to  pay  down  8/.  Is.  6d.  in  part,  and 
the  remainder,  16/.  28.  6d.,  within  one  month  from  the  date ;  and, 
in  default  thereof,  plaintiff  was  to  be  at  liberty  to  distrain  afresh, 
or  take  any  steps  he  might  think  proper  for  the  recovery  of  the 
money.  Performance  on  the  plaintiff's  part  is  alleged,  and  pay- 
ment by  the  defendant  of  the  8/.  7s.  6d.  A  breach  is  then  assigned 
in  the  non-payment  of  the  16/.  is.  6d. 

(1)  1  Cowp.  414.  Brook$,  50  E.  R  501  (10  Ad.  &  El. 

(2)  I  Esp.  84.  309);  Brooks  v.  Haigh,  50  R.  R.  511 

(3)  8  M.  &  W.  633.  (10  Ad.  &  El.  323). 

(4)  5  B.  &  Aid.  117.  See  Haigh  v. 
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To  this  the  defendant  pleads  that,  before  making  the  agreement,       skeate 
the  plaintiff  had  wrongfully  distrained  defendant's  goods  to  the       beIle. 
value  of  20/.,  under  pretence  of  a  distress  for  19/.  10«.,  pretended  to        [  990  ] 
be  due  for  rent,  whereas  in  fact  only  8/.  Is.  6rf.  was  due ;  and  the 
plaintiff  menaced,  and  was  about,  to  sell  the  said  goods,  unless 
defendant  would  enter  into  the  said  agreement :  and,  by  reason  of 
the  premises,  and  in  order  to  prevent  the  sale,  defendant  entered 
into  the  agreement. 

We  consider  the  law  to  be  clear,  and  founded  on  good  reason, 
that  an  agreement  is  not  void  because  made  under  duress  of  goods. 
There  is  no  distinction  in  this  respect  between  a  deed  and  an  agree- 
ment not  under  seal ;  and,  with  regard  to  the  former,  the  law  is 
laid  down  in  2  Inst.  483,  and  Sheppard's  Touchstone,  p.  61,  and 
the  distinction  pointed  out  between  duress  of,  or  menace  to,  the 
person,  and  duress  of  goods.  The  former  is  a  constraining  force, 
which  not  only  takes  away  the  free  agency,  but  may  leave  no  room 
for  appeal  to  the  law  for  a  remedy :  a  man,  therefore,  is  not  bound 
by  the  agreement  which  he  enters  into  under  such  circumstances  : 
but  the  fear  that  goods  may  be  taken  or  injured  does  not  deprive 
any  one  of  his  free  agency  who  possesses  that  ordinary  degree  of 
firmness  which  the  law  requires  all  to  exert  (i).  It  is  not  necessary 
now  to  enter  into  the  consideration  of  cases  in  which  it  has  been 
held  that  money  paid  to  redeem  goods  wrongfully  seized,  or  to 
prevent  their  wrongful  seizure,  may  be  recovered  back  in  an  action 
for  money  had  and  received:  for  the  distinction  between  those 
cases  and  the  present,  which  must  be  taken  to  be  that  of  an 
agreement,  *not  compulsorily  but  voluntarily  entered  into,  is  [  'OPi  ] 
obvious.  Lindon  v.  Hooper  (2)  and  Knihhs  v.  Hall  (3)  are,  however, 
aathorities  to  show  that,  even  if  the  money  had  been  paid  in  this 
case,  instead  of  the  agreement  to  pay  it  entered  into,  no  action 
for  money  had  and  received  could  have  been  sustained  by  the  now 
defendant.  For,  although  there  is  a  difference  in  the  circum- 
stances, and,  the  distress  having  been  made,  and  some  rent 
admitted  to  be  in  arrear,  no  replevin  could  have  been  successfully 
made,  yet,  if  the  plaintiff  distrained  goods  of  the  value  of  20/. 
when  little  more  than  S/.  were  due,  there  is  no  doubt  that,  on 
payment  of  the  value  of  the  goods,  or  the  sum  claimed,  an  action 
would  have  lain  for  the  excessive  distress.    And  it  is  of  great 

(1)  See    The   Duke    de   Cadaval  v.      (10  Ad.  &  El.  82). 
Collifu,  43  B.  B.  499  (4  Ad.  A   El.  (2)  1  Cowp.  414. 

858) ;     JVihoji  v.  /toy,  50  B.  B.  443  (3)  1  Esp.  84. 

36—2 
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Skeate  importance  that  parties  should  be  holden  to  those  remedies  for 
Beale.  injuries  which  the  law  prescribes,  rather  than  allowed  to  enter 
into  agreements  with  a  view  to  present  them,  intending  at  the 
time  not  to  keep  then*  contracts.  In  the  argument  for  the 
defendant,  reliance  was  placed  on  the  facts  that  the  agreement 
was  entered  into  under  protest,  and  that  the  plaintiff  must  have 
known  that  only  the  smaller  amount  of  rent  was  due.  It  is 
unnecessary  to  consider  what  the  effect  of  these  would  have 
been;  for  neither  of  them  is  alleged  in  the  plea.  As,  therefore, 
this  plea  relies  solely  on  the  menace  as  to  the  goods,  under 
which  the  agreement  was  made,  for  avoiding  it,  we  think  it 
discloses  no  answer  to  the  declaration. 

The  third  plea  remains  to  be  considered.  In  this  the  defendant 
alleges  that  only  3/.  Is.  6(L  of  the  19/.  10s.  were  due,  and  that 
there  was  no  consideration  for  making  the  agreement,  but  the 
L  *992  ]  said  sum  of  3/.  Is.  Gd.  *£ut,  as  this  plea  does  not  deny 
the  facts  of  the  claim  made  by  plaintiff  for  the  larger  sum,  the 
distress  in  consequence,  the  agreement  entered  into,  such  as  the 
declaration  describes,  and  the  distress  thereupon  withdrawn,  it 
appears  that,  as  a  consideration  for  the  agreement,  the  plaintiff 
forewent  the  benefit  of  the  immediate  security  and  payment  of  the 
whole  rent,  and  the  defendant  gained  the  immediate  withdrawal  of 
the  distress.  Both  of  these  were  entirely  collateral  to  the  question, 
whether  the  larger  or  smaller  sum  was  in  fact  due,  and  formed  a 
sufficient  consideration  for  the  agreement,  even  though  the  claim 
to  the  larger  should  in  the  end  be  decided  to  be  unfounded,  as  by 
the  verdict  it  must  be  taken  to  have  been.  The  consideration  being 
not  unlawful,  we  cannot  enter  into  its  adequacy  (i).  And  it  may 
be  observed,  in  general  terms,  that  arrangements  of  this  kind  often 
have  the  effect  of  obliterating  the  proof  of  the  former  state  of  the 
accounts  between  the  parties.  We  think,  therefore,  that  this  plea 
is  also  bad,  and  that  the  rule  must  be  absolute  for  judgment,  not- 
withstanding the  finding ;  which  makes  it  unnecessary  to  consider 
the  second  part  of  the  plaintiff's  application,  which  was  for  a 
new  trial. 

Rule  absolute  for  judgment  non  obstante  veredicto. 

(1)  Hitchcock  V.  Coker,  45  R.  R.  522  (6  Ad.  &  El.  438,  456). 
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DOE   D.   PETER  BOOLEY  and  WILLIAM  JACKSON,        i84o. 
JOHN    JONES    AND    MARY    his    Wife,   and    the      ^^^ 
SAID  MARY  JONES,  v.  WILLIAM  ROBERTS. 

(II  Adol.  &  Ellis,  1000-1007  ;  S.  C.  3  P.  &  D.  578  ;  9  L.  J.  (N.  S.)  Q.  B.  235.) 

A.,  seized  of  lands  in  fee,  devised  (before  Ist  January,  1838)  as  follows : 

'*  I  give  and  bequeath  to  Mary,  my  wife,  all  my  lands,  messuages,  and 
tenements,  by  her  freely  to  be  possessed  and  enjoyed,  with  all  my  property 
whatsoever.*' 

No  mention  was  made  of  personalty  in  the  will :  nor  did  it  appear  whether 
the  devisor  had  any: 

Held,  that  the  wife  took  a  fee  in  the  realty. 

This  was  an  action  to  recover  a  dwelling  house  with  the 
appurtenances.  By  consent  of  parties,  and  by  an  order  of  Lord 
Denman,  Gh.  J.,  the  following  case  was  stated  for  the  opinion  of 
the  Court. 

Robert  Ithell,  on  5th  March,  1812,  being  seised  in  fee  of  the 
said  dwelling  house,  with  the  appiurtenances,  duly  made  and 
published  his  last  will  in  writing,  which  was  duly  attested  &c., 
and  is  as  follows. 

''  I  give  and  bequeath  to  Mary,  my  wife,  all  my  lands,  messuages, 
and  tenements,  by  her  freely  to  be  possessed  and  enjoyed,  with  all 
my  property  whatsoever." 

Robert  Ithell,  in  or  about  the  year  1815,  died  seised  of  the 
said  dwelling  house,  with  the  appurtenances,  and  without  having 
revoked  or  altered  his  said  will,  leaving  his  said  wife,  Mary  Ithell, 
him  surviving ;  who  thereupon  entered  into  possession  and  enjoy- 
ment of  the  said  dwelling  house,  and  so  continued  till  the  time  of 
her  death,  which  took  place  in  September,  1886. 

The  said  Mary  Ithell  devised  the  said  dwelling  house,  with  the 
appurtenances,  to  the  said  Mary  Jones,  named  in  the  said  second 
and  third  demises ;  Peter  Booley  and  William  Jackson,  the  lessors 
of  the  plaintiff  in  the  first  demise,  being  the  executors  of  the  will  of 
the  said  Mary  Ithell. 

The  question  for  the  opinion  of  the  Court  was,  what  estate  Mary  [  looi  ] 
Ithell  took  in  the  said  dwelling  house  with  the  appurtenances, 
under  the  will  of  the  said  Eobert  Ithell.  If  the  Court  should  be  of 
opinion  that  she  took  a  fee  therein,  then  the  defendant  was  to 
withdi*aw  his  plea,  and  judgment  to  be  entered  for  the  plaintiff  by 
confession.  If  the  Court  should  be  of  opinion  that  she  took  only  a 
life  estate,  then  judgment  of  nolle  prosequi  was  to  be  entered  for  the 
defendant. 

The  case  was  argued  [and  the  Court  took  time  for  consideration]. 
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DoEd.       Lord  Dbnman,  Ch.  J.,  in  this  Term   (May   12th),  delivered   the 
r,  judgment  of  the  Court  : 

r  j()^g  -, '  It  is  by  no  means  enough  to  say  that  we  have  not  been  able  to 
read  this  will  without  full  conviction  that  the  testator  intended  to 
give  his  wife  a  fee  in  the  lands ;  because  many  Judges  have  said 
the  same  of  devises  which  they  have  notwithstanding  construed  as 
estates  for  life.  But  we  draw  our  conclusion  from  the  peculiar 
language.     The  ''  lands,  messuages,  and  tenements  "  are  to  be,  by 

[  ♦1007  ]  Mary  his  wife,  *'  freely  possessed  and  enjoyed,  *with  all "  the 
testator's  '*  property  whatsoever."  The  case  does  not,  indeed,  find 
that  the  testator  had  any  personalty :  and,  however  impossible 
that  a  man  possessed  of  some  lands  and  tenements  should  be 
wholly  without  it,  we  perhaps  ought  not  to  infer  the  fact  from  the 
probability,  however  great.  But  he  plainly  thought  that  he  might 
die  possessed  of  personalty ;  and,  in  case  he  should,  meant  to  give 
it  exactly  in  the  same  manner  and  for  the  same  interest  as  the 
lands  and  houses.  This  appears  to  the  Court  a  full  indication  that 
he  gave  both  in  perpetuity ;  and  a  decision  to  this  effect  leaves  all 
the  cases  untouched. 

The  widow,  therefore,  had  an  estate  in  fee ;  and  the  plaintiff  is 
entitled  to  our  judgment. 

Judgment  for  plaintiff'  (l). 


(Error  from  the  Court  of  Pleas,  Durham.) 
im.       MATTHEW  CULLEY  v.  DOE  d.  JOHN  TAYLERSON(£). 

[  1008  ]        (11  Adol.  &  Ellis,  1008—1026;  S.  C.  3  P.  &  D.  539;  9  L.  J.  (N.  S.)  Q,  B.  288.) 

In  1799,  J).,  M.,  and  A.  being  entitled  to  a  remainder  in  fee,  as  tenants 
in  common,  of  lands  then  held  by  a  tenant  for  life,  D.  and  the  tenant 
for  life  conveyed  the  third,  in  which  D.  had  the  remainder,  to  C,  who 
thereupon  entered  into  possession  of  the  whole.  In  1800  the  tenant  for 
life  died,  A.  having  died  before.  The  heir-at-law  of  A.  filpd  a  bill  in 
Chancery,  in  respect  of  the  land,  against  C.  In  1835,  while  the  pix>- 
ceedings  were  going  on,  the  heir-at-law  died,  having  devised  to  J.  all 
his  lands,  &c.,  whether  in  his  own  possea^^^ion  or  that  of  othei's,  as  far  as  he 
lawfully  could,  8i>ecifying  those  which  he  was  seeking  to  recover  from  C. 
In  183(5,  the  devisor's  heir-at-law  brought  ejectment  against  C\  for  A/s 
third  part. 

Held  that,  under  sects.  2  and  12  of  the  Real  Property  Limitation  Act, 
1833  (2),  the  defendant's  possession  could  not  be  held  to  have  been  ever  that 

(1)  As  to  wills  made  on  or  after  Act  of  Will.  IV.  are  modified  by  the 
Ist  January,  1838,  see  stat.  7  Will.  IV.  Real  Property  Limitation  Act,  1874 
&  1  Vict.  c.  26,  Rs.  28,  34.  (37  &  38  Vict.'c.  57).— R.  C. 

(2)  Observe  that  the  effects  of  the 
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of  the  other  tenants  in  common ;  for  that  sect.  12  made  the  possessions  of 
tenants  in  common  separate  from  the  commencement  of  the  tenancy  in 
common,  and  not  merely  from  the  time  of  the  Act  passing. 

That,  therefore,  sect.  2  would  have  barred  the  lessor  of  the  plaintiff ;  but 

That  his  right  was  saved  by  sect.  15,  the  ejectment  having  been  brought 
within  five  years  of  the  passing  of  the  Act,  and  the  possession  of  C.  not  being 
adverse  to  the  other  tenants  in  common  within  the  meaning  of  that  section. 

But  that  the  devise  of  1835  (though  made  before  sect.  3  of  the  Wills  Act, 
1837,  came  into  operation),  defeated  the  claim  of  the  lessor  of  the  plaintiff 
as  heir-at-law  to  the  devisor.  For  that  the  devisor's  right  was  more  than 
such  a  mere  right  of  entry  as  was  then  not  devisable,  he  having  never  been 
disseised,  and  having  a  right  which  enabled  him  to  devise,  both  before  and 
since  the  Beal  Property  Limitation  Act,  1833,  ss.  2,  12,  15. 

In  error  on  a  bill  of  exceptions,  the  record  stated  the  exceptions  to  have 
been  made  after  the  verdict  was  found.  The  Court  (upon  the  statement  of 
the  Judge  who  tried  the  cause,  and  the  admission  of  counsel]  amended  the 
record  in  this  respect. 

This  case  was  argued  in  last  Trinity  Term  (i),  by  W.  H.  Watson 
for  the  plaintiff  in  error,  and  Granger  for  the  defendant  in  error. 
The  jadgment  will  fully  explain  the  nature  of  the  case  and  the 
arguments  used. 

Cur.  culv,  vult. 


Gullet 

r. 

DoBd. 

Taylebson. 


Lord  Denman,  Ch.  J.  in   this  Term   (May  12th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  ejectment,  brought  on  the  demise  of  John  Taylerson 
against  Matthew  Culley,  to  recover  the  possession  of  two  several 
undivided  third  parts  of  one  undivided  fourth  part  of  certain 
premises  in  the  parish  of  Gainford  in  the  county  of  Durham. 

The  cause  came  on  to  be  tried  before  our  brother  ^Fatteson,  at 
the  Spring  Assizes  for  the  county  of  Durham,  in  1837,  when  the 
jury  found  a  verdict  for  the  plaintiff  as  to  one  undivided  third  part 
of  one  undivided  fourth  part,  and  for  the  defendant  as  to  the  other 
undivided  third  part  of  an  undivided  fourth  part  (2). 

The  case  now  comes  here  on  a  writ  of  error  from  the  Court  of 
Pleas  at  Durham,  on  a  bill  of  exceptions  proposed  by  the  defendant 
to  the  Judge,  in  respect  of  the  opinion  delivered  by  him  to  the  jury 
on  the  trial  of  the  cause. 

It  appeared  by  the  evidence  that,  in  the  year  1757,  William 
Hodgson,  seized  in  fee  of  the  entirety  of  the  premises,  by  his  will, 
dated  24th  November,  1757,  devised  to  his  daughter  Ann  Howden 


(1)  May  28th,  1839.  Before  Lord 
Denman,  Ch.  J.,  Littledale,  Patteson, 
and  Williams,  JJ. 

(2)  The  share  in  respect  of  which 
the  plaintiff  recovered  was  the  third 


part  which  the  lessor  of  the  plaintiff 
claimed  through  Ann  Taylerson ;  and 
he  failed  to  make  out  a  title  through 
Margaret  Tayleison. 
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one  undivided  fourth  part  thereof  for  her  life,  with  remainder  to 
all  her  sons  and  daughters,  and  their  respective  heirs,  to  take  as 
tenants  in  common ;  to  his  daughter,  Elizabeth  Colpitts,  one  other 
undivided  fourth  part;  to  his  daughter,  Margaret  Taylerson,  one 
other  undivided  fourth  part ;  and  to  his  daughter,  Mary  Middleton, 
the  remaining  undivided  fourth  part ;  to  each  of  them  respectively 
for  her  life,  with  remainder  to  all  the  sons  and  daughters  of  each, 
and  their  respective  heirs,  to  take  as  tenants  in  common. 

The  testator,  William  Hodgson,  died  in  1764,  without  altering  his 
will,  leaving  his  said  four  daughters  mentioned  in  the  will  surviving 
him.  All  the  four  daughters  were  married,  and  they  all  had  issue. 
Margaret  Taylerson  the  daughter  had  issue,  Daniel,  her  only  son, 
and  Margaret  and  Ann,  her  daughters. 

In  the  month  of  June,  1799,  Matthew  CuUey  and  *George  Culley, 
under  whom  the  defendant  claims,  entered  into  a  contract  with 
several  persons  claiming  under  the  will  of  William  Hodgson,  for  the 
purchase  of  their  respective  shares  and  interests  in  the  estate  in 
question  :  and,  by  indentures  of  lease  and  release  of  the  18th  and 
19th  of  June,  1799,  all  the  persons  then  alive  who  were  entitled 
under  the  will  of  William  Hodgson,  except  Margaret  and  Ann,  the 
two  daughters  of  Margaret  Taylerson  (and  also  with  the  exception 
of  Robert  Colpitts,  one  of  the  sons  of  the  said  Elizabeth  Colpitts), 
conveyed  the  whole  of  their  respective  shares  and  interests  in  the 
premises  to  Matthew  Culley  and  George  Culley,  except  only  two 
third  parts  of  the  said  Margaret  Taylerson,  the  testator's  daughter's, 
fourth  part  of  the  premises :  and  which  said  two  third  parts,  after 
the  death  of  the  said  Margaret  Taylerson,  it  is  in  the  said  inden- 
ture of  release  expressed,  belonged  to  the  said  daughters  Margaret 
and  Ann,  and  their  respective  heirs.  This  part  of  the  release,  it 
rather  appears,  is  not  very  correctly  worded,  unless  there  be  a 
mistake  in  the  copy  in  the  paper  book  in  error.  It  should  seem, 
however,  that  Margaret  Taylerson,  the  mother,  did  not  convey  her 
life  estate  in  these  two  third  parts  of  the  undivided  fourth  part.  A 
fine  was  levied  of  the  premises  conveyed,  in  the  Court  of  Fleas  at 
Durham,  in  pursuance  of  a  covenant  in  the  indenture  of  release. 
The  purchase  was,  in  fact,  made  for  the  benefit  of  Matthew  Culley, 
who,  after  the  purchase,  entered  into  the  possession  of  the  whole  of 
the  premises  devised  by  the  will  of  William  Hodgson,  both  of  the 
parts  conveyed  by  the  lease  and  release,  and  also  of  the  two  thirds 
of  one  fourth  share  before  mentioned.      The  bill  in  Chancery  (i), 

(1)  See  postf  p.  569. 
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and  also  *the  answer,  only  state  that  he  entered  into  the  parts  Culley 

conveyed  by  the  lease  and  release :  but,  in  fact,  he  also  entered  doe  d. 

upon  the  two  thirds  of  the  fourth  share.  iaii^x.«    . 


Some  time  afterwards,  but  at  what  time  it  did  not  appear,  the 
said  Robert  Colpitts,  one  of  the  children  of  Elizabeth  Colpitts,  made 
some  disposition  of  his  interest  to  Matthew  Culley.  Matthew  Culley 
afterwards  died :  and  the  premises  mentioned  in  the  deeds  of  lease 
and  release  descended  to  his  son  Matthew  Culley,  who  afterwards 
sold  them  to  George  Culley,  who,  by  his  will,  devised  them  to 
Matthew  Culley,  the  defendant,  who  is  now  in*  possession  of  them. 

Margaret  Taylerson,  the  mother,  one  of  the  daughters  of  William 
Hodgson,  died  in  September,  1800;  and  John,  the  husband  of 
Margaret  Taylerson,  the  grandfather  of  the  lessor  of  the  plaintiff, 
died  in  January,  1801.  Margaret  Taylerson,  the  daughter  of 
Margaret  the  mother,  intermarried  with  one  Bobinson,  and,  in 
1784,  went  with  her  husband  to  America,  and  is  since  dead,  having 
survived  her  husband,  and  (as  Daniel  Taylerson,  her  brother,  the 
father  of  the  lessor  of  the  plaintiff,  alleged)  died  without  issue  ;  or, 
if  she  had  any,  they  died  without  issue  :  but  that  appeared  uncer- 
tain. And  he  claimed  to  be  heir-at-law  to  her  or  her  children,  of 
one  undivided  third  part  of  one  undivided  fourth  part. 

Ann  Taylerson,  the  other  daughter  of  Margaret  the  mother,  died 
some  time  ago,  but  it  is  uncertain  when,  without  having  been 
married :  and  Daniel  Taylerson,  her  brother,  the  father  of  the 
lessor  of  the  plaintiff,  claimed  to  be  her  heir-at-law. 

Daniel  Taylerson,  by  his  will,  dated  the  21st  day  of  January, 
1885,  executed  so  as  to  pass  real  estates,  devised  all  his  mes- 
suages, lands,  tenements,  and  hereditaments,  *and  parts  and  shares 
of  messuages,  lands,  tenements,  and  hereditaments,  whether  in  his 
own  possession  or  that  of  others,  and  also  (as  far  as  he  lawfully  could) 
to  which  he  was  entitled,  and  which  he  was  then  seeking  to  recover 
possession  of  from  Matthew  Culley,  the  defendant,  to  George 
Jackson,  his  heirs  and  assigns,  for  ever.  He  died  on  the  5th  of 
February,  1835,  leaving  the  lessor  of  the  plaintiff,  John  Taylerson, 
his  eldest  son  and  heir-at-law.  George  Jackson,  the  devisee,  is  still 
alive.  Daniel  Taylerson,  in  his  lifetime,  filed  a  bill  in  Chancery 
against  the  defendant,  Matthew  Culley,  in  respect  of  the  matters 
aforesaid,  and  to  which  bill  the  defendant  Matthew  Culley  put  in 
an  answer. 

This  ejectment  was  brought  on  the  17th  day  of  August,  in  the 
year  1836.     This  is  the  date  at  the  heading  of  the  declaration  in 
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the  issue  ;  but  probably  the  ejectment  was  brought  before  :  it  does 
not  seem  material  to  have  the  exact  day. 

This  was  the  evidence  on  both  sides.  And  upon  the  case  being 
thus  closed,  the  counsel  for  the  defendant  insisted  and  contended 
that  all  the  estate,  right,  title,  and  interest  of  the  said  Daniel 
Taylerson,  of  and  in  the  said  premises,  by  force  of  his  said  will, 
passed  to  the  said  George  Jackson,  and  did  not  descend  to  the  said 
John  Taylerson.  Thereupon  the  said  Judge  declared,  and  delivered 
his  opinion  to  the  jury,  that  the  said  premises  belonged  to  the 
defendant,  and  those  under  whom  he  claimed,  as  tenants  in 
common  with  Daniel  Taylerson  in  his  lifetime,  and  John  Taylerson 
since  his  death ;  and  that  the  possession  of  the  defendant  was  not 
adverse  to  the  said  Daniel  Taylerson  at  the  time  of  the  passing  of 
the  Act  of  Parliament  passed  in  the  8  &  4  Will.  IV.,  and  ♦thereupon 
the  plaintiff  had  a  nght  to  bring  his  action,  and  to  recover  the 
premises  at  any  time  within  five  years  after  the  passing  of  the  said 
Act :  and  that  the  said  action  would  lie,  although,  at  the  time  when 
the  said  Act  was  passed,  Daniel  Taylerson  was  a  tenant  in  common, 
without  any  proof  in  the  said  action  of  any  actual  ouster  of  Daniel 
Taylerson  or  John  Taylerson  from  the  aforesaid  premises.  And 
the  said  Judge  did  also  declare,  and  give  his  opinion  to  the  jury, 
that  the  interest  of  Daniel  Taylerson,  the  father  of  John  Taylerson, 
by  the  operation  of,  and  since,  the  said  Act  of  Parliament,  had 
become  a  right  of  entry  or  action  only,  and  could  not  be  devised  by 
his  will :  that  he  could  not  pass  his  claims  by  will,  and  it  did  not 
prevent  his  son  from  bringing  the  said  action  :  "  and  with  that 
direction  left  the  same  to  the  jury  aforesaid.  And  thereupon  the 
said  jury  then  gave  their  verdict  for  the  plaintiff,  with  Is.  damages. 
Whereupon  (i)  the  counsel  for  the  defendant  did  then  and  there 


(1)  A  preliminary  objection  was 
taken  for  the  defendant  in  error  by 
OraiigeVy  who  contended  that  the  ex- 
cpptione  appeared  not  to  have  been 
tendered  till  after  vei'dict.  He  referred 
to  ArmstroHi/  v.  Lewis^  see  39  E.  E. 
776  (2  Cr.  &  M.  274);  and  pointed  out 
that  the  record  was  properly  made  up, 
in  this  respect,  in  Wright  v.  Doe  d. 
Tathuvi,  40  E.  E.  226  (1  Ad.  &  El.  3). 
He  admitted  (as  Patteson,  J.  had 
stated)  that,  in  fact,  the  exceptions 
were  tendered  before  verdict ;  but  he 
contended  that  the  record  was  con- 
clusive, and  that,  after  the  bill  was 


sealed,  no  alteration  as  to  facts  oould 
be  introduced  by  amendment;  as  to 
which,  he  referred  to  BrviymtH  v. 
Hidt,  Shower's  Pari.  Cas.  122,  3. 

ir.  7/.  \Vni»m,  otittrd,  conteiideil 
that  the  oi'der  was  immateiial:  but 
that,  at  any  rate,  the  record  might  be 
amended :  and  he  referred  to  Biehani- 
son  V.  Melh'sh,  3  Bing.  334 :  A*  d. 
Church  V.  Perkins,  3  T.  B.  749. 

Per  Curiam  : 

We  think  the  amendment  may  hr- 
made. 
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except  to  the  said  opinion  of  the  said  justice,  and  insisted  **  that 
the  plaintiff  was  barred  *by  not  proving  possession  of  the  premises 
within  twenty  years  before  the  commencement  of  the  said  action  ; 
and  that  the  plaintiff  was  not  entitled  to  recover  his  term  without 
proving  that  Daniel  Taylerson  or  John  Taylerson  had  been  ousted 
bv  the  defendant  from  the  aforesaid  premises.  And  the  counsel  for 
the  defendant  also  excepted  to  the  said  opinion  of  the  said  Judge, 
and  insisted  that  nothing  descended  to  the  said  John  Taylerson,  as 
the  heir-at-law  to  the  said  Daniel  Taylerson ;  but  that  all  the  right, 
title,  and  interest  of  the  said  Daniel  Taylerson,  of  and  in  the  said 
premises,  passed  by  the  said  will  of  the  said  Daniel  Taylerson  to 
the  said  George  Jackson. 

And  it  is  upon  the  opinion  of  the  Judge,  thus  expressed  in  the 
bill  of  exceptions,  and  upon  the  exception  to  that  opinion,  that  we 
are  called  upon  to  give  judgment. 

And  we  shall  first  consider  how  the  case  of  the  lessor  of  the 
plaintiff  would  stand  at  the  common  law,  if  there  had  been  no 
devise  of  Daniel  Taylerson  to  George  Jackson.  Generally  speaking, 
one  tenant  in  common  cannot  maintain  an  ejectment  against 
another  tenant  in  common,  because  the  possession  of  one  tenant  in 
common  is  the  possession  of  the  other,  and,  to  enable  the  party 
complaining  to  maintain  an  ejectment,  there  must  be  an  ouster  of 
the  party  complaining.  But,  where  the  claimant,  tenant  in  com- 
mon, has  not  been  in  the  participation  of  the  rents  and  profits  for 
a  considerable  length  of  time,  and  other  circumstances  concur,  the 
Judge  will  direct  the  jury  to  take  into  consideration  whether  they 
will  presume  that  there  has  been  an  ouster :  as  to  which  see  the 
cases  of  Doe  d.  Fisluir  v.  Pro8Her(i)y  Doe  d.  *Hellings  v.  Bird  (2), 
and  Dot'  d.  White  v.  Cnff{3).  And,  if  the  jury  find  an  ouster,  then 
the  right  of  the  lessor  of  the  plaintiff  to  an  undivided  share  will  be 
decided  exactly  in  the  same  way  as  if  he  had  brought  his  ejectment 
for  an  entirety.  And  so  also,  if  the  consent  rule  admits  an  ouster 
as  well  as  the  lease  to,  and  entry  of,  the  nominal  plaintiff,  this 
admission  in  the  consent  rule  will  prevent  the  defendant  from 
setting  up  that  he  is  tenant  in  common  with  the  lessor  of  the 
plaintiff;  and  then  also  the  title  of  the  lessor  of  the  plaintiff  to 
enter  will  alone  be  to  be  decided. 

The  second  section  of  stat.  3  *&  4  Will.  IV.  c.  27,  enacts,  that, 
**  after    the    thirty-first    day    of   December  one    thousand    eight 
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CuLLEY      hundred  and  thirty-three  no  person  shall  make  an  entry  or  distress 
Dob  d.       or  bring  an  action  to  recover  any  land  or  rent  but  within  twenty 
Taylkrson.    years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress  or  to  bring  such  action  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;  or  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress  or  to  bring  such  action  shall  have  first  accrued  to    the 
person  making  or  bringing  the  same."     The  effect  of  this  section 
is  to  put  an  end  to  all  questions  and  discussions,  whether   the 
possession  of  lands,  &c.,  be  adverse  or  not ;  and,  if  one  party  has 
been  in  the  actual  possession  for  twenty  years,  whether  adversely 
or  not,  the  claimant,  w^hose  original  right  of  entry  accrued  above 
twenty  years  before  bringing  the  ejectment,  is  barred  by  this  section. 
Then,   to  consider  the  effect  of    this  section  as  to  tenants  in 
common. 
[  1016  ]  If  this  had  been  the  only  parliamentary  enactment,   it  would 

not  have  varied  the  right  of  one  tenant  in  common  from  what  it 
was  at  the  common  law,  because,  the  possession  of  one  tenant  in 
common  being  the  possession  of  the  other  tenant  in  common,  the 
lessor  of  the  plaintiff  and  the  defendant  were,  in  contemplation  of 
law,  in  possession  ;  and  there  would  be  no  such  thing  as  the  lessor 
of  the  plaintiff  either  entering  or  having  a  right  of  entry,  an  entry 
or  a  right  of  entry  into  land  supposing  that  the  party  is  out  of 
possession,  but  which  is  not  the  case  of  tenants  in  common,  where 
all  are  in  possession ;  and,  therefore,  the  second  section  would  not 
apply  to  tenants  in  common,  but  their  rights  would  be  to  be 
determined  by  the  rules  of  the  common  law.  And  the  same 
questions  as  to  an  ouster  being  presumed,  or  as  to  the  effect  of 
the  consent  rule  in  ejectment  confessing  an  ouster,  would  arise  (i). 
In  the  present  case  it  does  not  appear,  upon  the  record  transmitted 
into  this  Court,  that  any  question  was  put  to  the  jury  as  to 
presuming  an  ouster  after  a  possession  of  upwards  of  thirty  years ; 
nor  does  it  appear  in  evidence  that  there  was  any,  nor,  if  any, 
what,  consent  rule,  so  as  to  see  whether  any  effect  could  be 
produced  by  the  admission  of  ouster  in  the  consent  rule. 

We  will  now  consider  the  effect  of  the  twelfth  section  of  the  Act, 
which  applies  to  coparceners,  joint  tenants,  and  tenants  in  common. 


(1)  Ou  this  point,  the  judgments  of 
LiTTLEDALE  and  Pattesox,  JJ.,  in 
Doe  d.  Jones  v.  WiUiamSf  44  R.  IL  4*J1 


(5  Ad.  &  El.  291),  were  i-eferrod  to  for 
the  defendant  in  error. 
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By  that  section  it  is  enacted,  "that  when  any  one  or  more  of 
sereral  persons  entitled  to  any  land  or  rent  as  coparceners,  joint 
tenants,  or  tenants  in  common,  shall  have  been  in  ^possession  or 
receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share 
or  shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for 
his  or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons 
other  than  the  person  or  persons  entitled  to  the  other  share  or 
shares  of  the  same  land  or  rent,  such  possession  or  receipt  shall 
not  be  deemed  to  have  been  the  possession  or  receipt  of  or  by  such 
last-mentioned  person  or  persons  or  any  of  them.*' 

The  first  question  arising  upon  this  clause  is,  whether  it  extends 
to  make  the  possession  of  coparceners,  joint  tenants,  or  tenants  in 
common,  separate  possessions  from  the  time  when  the  Act  came 
into  operation,  or  whether  it  has  a  relation  back  to  all  coparceners, 
joint  tenants,  and  tenants  in  common,  who  have  ever  been  such, 
from  the  first  time  of  their  being  coparceners,  joint  tenants,  and 
tenants  in  common.  If  it  is  confined  to  make  their  possession 
separate  only  from  the  time  of  the  Act  coming  into  operation,  then 
it  would  not  affect  the  present  case,  because  the  lessor  of  the 
plaintiff  would  only  have  a  separate  possession  for  a  few  years 
before  the  ejectment,  and  his  right  to  recover  would  be  what  it  was 
at  common  law,  and,  as  we  have  before  said,  upon  the  second 
section  of  the  Act.  But  we  are  of  opinion  that,  from  the  language 
of  the  Act,  it  has  a  relation  back,  at  least  as  far  as  relates  to  the 
object  of  this  Act,  and  has  the  effect  of  making  their  possessions 
separate  from  the  time  when  they  first  became  coparceners,  joint 
tenants,  or  tenants  in  common.  Then,  applying  that  to  the  present 
case,  the  possession  of  the  lessor  of  the  plaintiff,  and  of  those 
under  whom  he  claims,  was  in  point  of  law  a  separate  possession 
from  that  of  the  defendant,  and  of  those  under  whom  he  claims, 
from  the  month  of  *June,  1799,  and  therefore  above  thirty  years 
before  the  ejectment  was  brought.  And,  that  being  so,  the  persons 
under  whom  the  lessors  of  the  plaintiff  claimed  first  had  a  right  of 
entry  as  far  back  as  1799 :  and,  consequently,  are  barred  by  the 
second  section  of  the  Act. 

But  we  must  now  consider  the  effect  of  the  fifteenth  section. 

By  that  section,  it  is  enacted,  ''  that  when  no  such  acknowledg- 
ment as  aforesaid  shall  have  been  given  before  the  passing  of  this 
Act,  and  the  possession  or  receipt  of  the  profits  of  the  land,  or  the 
receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this 
Act  have  been  adverse  to  the  right  or  title  of  the  person  claiming 
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to  be  entitled  thereto,  then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  interest  at  any  time 
within  five  years  next  after  the  passing  of  this  Act.*' 

If,  therefore,  in  the  present  case,  the  possession  of  Culley  was 
not  adverse  to  that  of  Taylerson  at  the  time  of  passing  the  Act, 
Taylerson  would  have  five  years  after  the  passing  the  Act  in  which 
he  might  bring  his  ejectment,  and  which  five  years  had  not  expired 
when  the  ejectment  was  brought.  Then,  was  his  possession  adverse 
to  that  of  Taylerson  ?  He  and  his  ancestors  had  been  out  of  the 
participation  of  the  rents  and  profits  for  above  twenty  years ;  and, 
in  ordinary  cases,  it  would  be  to  be  left  to  the  jury,  whether  they 
would  presume  an  ouster.  In  the  present  case,  it  appears,  by  the 
bill  of  exceptions,  that  the  Judge  stated  that  the  possession  was 
not  adverse  ;  and  the  exceptions  taken  to  the  *Judge*s  direction  do 
not  point  to  any  objection  made  to  this  opinion  as  expressed  by  the 
Judge;  nor  was  he  required  to  leave  that  fact  to  the  jury.  Indeed 
the  omission,  from  the  conveyance  of  1799,  of  the  two  undivided 
shares  of  the  one  fourth  part  in  question  shows  that  the  possession 
of  Matthew  Culley,  to  whom  the  rest  of  the  shares  were  conveyed, 
could  not  be  considered  as  adverse  to  the  possession  of  Margaret 
Taylerson,  the  mother,  or  of  her  daughters  after  her  death.  Then 
the  lessor  of  the  plaintiff  had  five  years  after  the  passing  the  Act  to 
bring  his  ejectment ;  and  he  has  brought  it  within  that  time. 

It  appears,  then,  that  the  second  section  alone  would  leave  him 
as  he  was  at  the  common  law;  that  by  the  second  and  twelfth 
together  he  is  barred ;  but  that  by  the  second,  twelfth,  and 
fifteenth,  taken  together,  he  is  restored  to  his  right  to  recover. 

But  there  is  another  objection  to  the  right  of  the  lessor  of  the 
plaintiff  arising  on  the  bill  of  exceptions,  that  Daniel  Taylerson 
had,  on  the  21st  January,  1835,  devised  his  interest  in  these  shares 
to  George  Jackson,  his  heirs  and  assigns,  for  ever ;  and  that,  there- 
fore, the  lessor  of  the  plaintiff  had  not  the  legal  estate.  But  the 
defendant  in  answer  says  that  this  is  a  devise  of  a  mere  right  of 
entry ;  and  that  such  right  of  entry  is  not  devisable  at  law. 

We  may  here  notice  that,  by  the  late  statute,  7  Will.  IV.  &  1  Vict, 
c.  26,  the  latter  part  of  section  8  enables  persons  to  devise  rights  of 
entry  for  condition  broken,  and  all  other  rights  of  entry ;  but,  this 
Act  having  been  passed  since  the  devise  of  Daniel  Taylerson,  that 
devise  is  not  in  any  way  affected  by  the  Act. 
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The  case  of  Goodright  d.  Fowler  v.  Forrester  (i),  in  the  Court  of 
King's  Bench,  and  aflSrmed  in  error  in  the  Exchequer  Chamber  (2), 
is  cited  in  support  of  that  opinion,  that  a  right  of  entry  is  not 
devisable.  In  the  case  in  the  King's  Bench,  it  was  so  held :  but, 
in  the  Exchequer  Chamber,  the  case  went  oflf  upon  another  point : 
and  Lord  Chief  Justice  Mansfield,  in  giving  the  judgment  of  the 
Court,  expresses  something  like  a  doubt  about  a  right  of  entry 
not  being  devisable.  But,  considering  that  the  judgment  of  the 
King's  Bench  has  never  been  reversed,  and  considering  also  the 
arguments  brought  forward  in  these  Courts  in  support  of  that 
opinion,  we  do  not  feel  ourselves  authorised  to  depart  from  it. 
And,  as  all  the  learning  which  could  be  collected  on  the  subject 
was  brought  forward  in  the  discussion  in  the  two  Courts,  we  do 
not  think  it  necessary  to  enter  into  a  detail  of  them.  The  same 
opinion,  that  a  right  of  entry  was  not  devisable,  was  expressed  by 
Lord  Eldon  in  Attorney-General  v.  Vigor  (3)).  And  in  the  case 
of  Doe  d.  Souter  v.  HvH  (4),  Lord  Chief  Justice  Abbott  and  Mr. 
Justice  Batley  express  the  same  opinion. 

It  will  then  be  proper  to  consider,  whether  the  interest  which 
Daniel  Taylerson  had,  was  what  the  law  considers  such  a  right 
of  entry  as  is  not  devisable. 

In  the  authorities  cited  in  the  judgment  of  the  Court,  and  in  the 
arguments  adduced  by  the  counsel  in  Goodright  d.  Fouler  v.  For- 
rester (5),  they  are  rights  of  *entry  which  arose  from  the  freehold 
estate  of  the  party  being  divested,  either  by  fine  or  recovery,  or  by 
disseisin,  or  by  discontinuance  which  is  a  species  of  disseisin,  or 
by  some  other  tortious  act,  which  ousts  him  of  the  freehold,  and 
where  it  is  necessary  to  make  an  actual  entry  on  the  land  to  make 
his  title  or  interest  available,  and  to  restore  his  seisin.  But, 
suppose  he  is  merely  dispossessed,  without  his  seisin  of  freehold 
being  taken  from  him,  or  if  the  possession  only  be  withheld  from 
him,  there  is  no  necessity  to  make  an  entry  on  the  land.  Suppose 
tenant  in  fee  demises  for  twenty-one  years,  and,  after  the  expiration 
of  the  term,  the  tenant  retains  the  possession  without  paying  rent 
or  acknowledging  the  title  of  the  landlord,  and,  after  the  expiration 
of  the  lease,  the  owner  devises  the  estate,  it  may  be  said,  in 
common  parlance,  that  the  owner  had  a  right  of  entry,  and  therefore 


(1)  8  East,  552.  On  this  point, 
Jones  y.  Bocy  lessee  of  Perry,  1  B.  B. 
656  (8  T.  B.  88),  was  cited  for  the 
plaintifP  in  error. 

(2)  Goodright  d.  Fowler  v.  Forrester, 


1  Taunt.  678. 

(3)  8  Ves.  256,  282. 

(4)  2  Dowl.  &  By.  38. 

(5)  8  East,  552 ;  1  Taunt.  578. 
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could  not  devise  it:  but  there  is  no  doubt  but  that  he  might 
devise  it;  for  this  withholding  the  possession  by  the  tenant  for 
years  is  not  a  disseisin ;  and  the  right  which  the  owner  has  is  not 
what  the  law,  in  considering  these  subjects,  calls  a  right  of  entry, 
so  as  to  make  it  necessary  for  the  owner  to  re-enter  on  the  land  to 
get  possession  of  his  estate ;  for  to  make  that  necessary  there  must 
be  a  tortious  ouster  of  the  freehold. 

In  order  to  see  whether  Daniel  Taylerson  had  a  right  to  make 
the  will  in  question,  it  is  necessary  to  consider  how  it  would  have 
been  at  common  law,  and  how  far,  if  he.  had  such  right,  it  would 
be  affected  by  the  Statute  of  Limitations  of  8  &  4  Will.  IV.  c.  27. 

At  common  law,  Daniel  Taylerson  had  a  prima  facie  right  to 
devise  his  interest,  inasmuch  as  tenants  in  common  have  the  same 
right,  under  the  statute  81  &  *85  Hen.  YIII.  c.  5,  as  persons 
legally  seised.  And,  as  his  possession,  and  those  under  whom  he 
claims,  was  also  the  possession  of  the  Culley  family,  there  was 
nothing  to  prevent  his  devising  the  estate,  but  that,  after  being  out 
of  the  participation  of  the  receipt  of  the  rents  and  profits  of  the 
estate  for  above  thirty  years,  an  ouster  might  be  presumed.  But 
length  of  time  alone  is  not  an  ouster,  till  so  found  by  the  jury; 
and,  as  there  has  been  none  found,  we  could  not  intend  it. 

But  suppose  an  ouster  had  been  found :  unless  by  that  it  was 
meant  that  a  disseisin  or  other  tortious  ouster  of  the  freehold  had 
taken  place,  it  would  not  reduce  it  to  an  undevisable  right  of 
entry. 

A  fine  was  levied  in  1799 :  but  that  could  have  no  effect,  as  it 
was  only  of  the  premises  conveyed  by  the  lease  and  release  of  1799, 
which  these  shares  were  not. 

In  the  case  of  Doe  d.  Soutei-  v.  Hull  (i),  above  cited,  Henry 
Souter  devised  to  his  wife  for  life ;  and  his  widow  and  younger  son, 
without  the  privity  of  the  eldest  son  of  H.  S.,  conveyed  in  fee  to 
C.  H.,  who  continued  in  the  undisturbed  possession  for  twenty-two 
years,  and  died  possessed,  leaving  it  to  his  children.  Sixteen  years 
after  C.  H.  entered  into  possession,  Whicher  Souter,  eldest  son  and 
heir-at-law  of  H.  S.,  made  his  will,  and  devised  his  estate  to 
trustees,  and  died  three  years  afterwards  without  disturbing  the 
possession  of  C.  H.  It  was  objected  that  the  trustees  could  not 
recover  after  the  quiet  possession  of  H.  for  twenty-two  years. 
Lord  Chief  Justice  Abbott  said,  there  was  no  ground  for  saying 
that  the  adverse  possession  of  C.  H.  had  operated  as  a  ^disseisin 

(1)  2  Dowl.  &  Ry.  38. 
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of  Mr.  Souter.  He  said  C.  H.  "  did  not  take  possession  wrongfully, 
he  only  wrongfully  continued  in  possession.  He  came  in  under 
right  and  title,  which  remained  good  under  the  life  estate  of  Henry 
Souter's  widow,  but  ceased  at  her  death,  and  from  that  period  he 
continued  in  possession  wrongfully.  But  what  is  the  eflfect  of  that? 
No  more  than  that  he  is  tenant  by  sufferance  to  Whicher  Souter, 
who  permitted  him  for  a  period  to  remain  in  possession."  He 
afterwards  said,  '*  I  know  of  no  authority  which  says,  that  a  mere 
wrongful  possession  divests  the  estate  of  the  party  against  whom 
the  possession  is  adversely  held.  If  the  argument  is  to  be  carried 
to  that  extent,  a  mere  adverse  possession  might  be  made  equivalent 
to  a  fine  and  feoffment."  Mr.  Justice  Baylby  said,  "  In  order  to 
bar  the  power  of  devising  a  right  of  entry,  there  must  be  an  actual 
disseisin  of  the  devisor ;  a  mere  adverse  possession  will  not  suffice  ; 
he  must  be  completely  ousted  of  the  freehold;"  which,  he  said,  the 
devisor  was  not :  and  he  considered  G.  H.  as  a  tenant  at  sufferance. 
And  he  afterwards  adds,  "  It  is  said,  that  there  has  been  an  adverse 
possession  for  twenty-two  years  in  this  case.  I  know  of  no  case  in 
which  it  has  been  held,  that  a  mere  adverse  possession  (if  this  case 
is  so  put,)  can  operate  as  a  disseisin,  to  prevent  the  owner  of  the 
freehold  from  devising  it  by  will ;  "  and  then  he  goes  on  to  state 
that  C.  H.  could  only  be  a  disseisor  in  one  way,  at  the  election  of 
the  owner  of  the  freehold  and  inheritance  (i). 

In  that  case,  C.  H.  came  rightfully  into  possession,  upon  which 
some  stress  is  laid  by  both  the  Judges.  In  *the  present  case  it 
does  not  appear  very  distinctly  whether  Margaret  Taylerson,  the 
mother,  conveyed  the  whole  of  her  life  interest  in  the  fourth 
undivided  part  of  the  premises,  or  whether  her  life  interest  in  two 
shares  out  of  three  was  left  out  of  the  conveyance,  as  well  as  the 
interest  in  remainder  of  her  two  daughters.  The  release  does  not 
appear  to  be  very  accurately  set  out  in  the  bill  of  exceptions :  but 
it  rather  appears  as  if  Margaret  Taylerson,  the  mother,  did  not 
convey  her  life  interest  in  these  two  third  shares  which  belonged  to 
her  daughters  after  her  death.  And  therefore  the  case  now  under 
our  consideration  would  not  have  the  benefit  of  the  remark,  that 
Culley  originally  entered  rightfully  into  the  possession  of  these  two 
shares. 

The  dates  of  the  facts  which  took  place  in  this  case  of  Doe  d. 
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Smcter  v.  Hull  (i)  are  not  very  distinctly  stated :  and  it  is  not  quite 
clear  whether  the  twenty-two  years  of  H.'s  possession  was  the 
whole  time  he  held  the  estate,  or  whether  it  was  twenty-two  years 
after  the  death  of  the  tenant  for  life.  It  would  rather  appear  to  be 
twenty-two  years  after  the  death  of  the  tenant  for  life.  Nor  does 
it  appear  whether  the  heir-at-law  made  his  will  during  the  life  of 
the  tenant  for  life,  or  after  her  death.  But  we  cite  the  case  more 
particularly  for  the  expressions  used  by  the  Judges,  and  particularly 
by  Mr.  Justice  Baylet,  as  to  devising  a  right  of  entry. 

And  we  think,  upon  the  whole,  that  at  common  law  this  right  of 
Daniel  Taylerson  was  devisable. 

Then,  as  to  the  statute  of  8  &  4  Will.  IV.  c.  27.  Upon  the 
second  section  we  think  it  would  have  been  the  same  as  at  common 
law ;  and  the  same  reasoning  would  *apply  as  in  the  earlier  part 
of  our  judgment  upon  this  statute.  Then,  as  to  the  twelfth  section. 
The  will  was  made  after  the  statute  came  into  operation ;  but  we 
have  already  said  that  we  consider  it  as  having  a  retrospective 
operation ;  and  then,  for  the  purposes  of  this  Act,  Daniel  Taylerson 
and  those  under  whom  he  claimed  would  have  been  out  of  posses- 
sion above  thirty  years,  and  therefore  barred  by  the  second  section 
from  making  any  claim  to  the  land :  and  consequently  no  question 
as  to  a  right  of  entry  could  arise,  about  a  right  of  entry  being 
devisable  or  not,  as  he  would  have  ceased  to  have  any  sort  of 
right  to  the  land  for  any  purposes  whatever.  Next  we  must  inquire 
into  the  effect  of  the  fifteenth  section.  We  have  before  stated  that, 
as  the  possession  of  CuUey  was  not  adverse  to  that  of  Taylerson  at 
the  time  of  passing  the  Act,  he  had  a  right  to  bring  an  ejectment 
within  five  years ;  and  he  would  also  have  a  right  to  make  an  entry 
or  distress:  and  we  think  that  section  gives  him  all  the  rights 
which  the  owner  of  an  estate  not  in  the  actual  occupation  has. 

It  is  true,  that,  at  the  time  he  made  his  will^  he  was  solely  seized 
of  these  two  shares  :  but  nothing  had  actually  occurred,  in  fact,  to 
create  a  disseisin  of  his  freehold,  or  to  devest  his  estate,  so  as 
to  turn  it  into  a  mere  right  of  entry.  And  we  think  there  is  nothing 
in  the  Act  which  has  the  effect  of  operating  upon  the  facts  of  the 
case,  to  make  them  amount  to  a  disseisin,  or  devesting  the  freehold 
so  as  to  prevent  Daniel  Taylerson  from  devising  the  estate  (2). 
The  Act  has  no  language  or  expressions  which  seem  to  point  at 


(1)  2.Dowl.  &Ey.  38. 

(2)  On  this  point,  Nepean  v.  Doe  d. 
Knight,  46  B.  B.  789,  803  (2  M.  &  W. 
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error. 
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such  a  conclusion  being  drawn :  it  is  an  Act  as  to  limitation  of  time, 
operating  *only  upon  the  possession  of  parties :  and,  as  to  joint 
tenants,  coparceners,  and  tenants  in  common,  making  their  joint 
possession  to  be  several.  The  expression  "  where  the  possession  is 
not  adver&e,'*  is  quite  contrary  and  inconsistent  with  there  being 
a  disseisin  of  freehold,  or  devesting  the  freehold  estate  of  the  party : 
and,  when  it  says  the  party  may  make  an  entry  or  distress,  or 
bring  an  action,  it  appears  to  give  the  owner  all  the  powers  that 
can  be  given  when  the  {>08session  is  not  adverse,  but  the  actual 
possession  or  occupation  is  withheld  from  him. 

This  devise,  then,  of  Daniel  Taylerson  to  George  Jackson  will 
have  the  effect  of  barring  the  title  of  the  lessor  of  the  plaintiff: 
and,  on  this  ground,  we  think  that  the  judgment  of  the  Court 
of  Pleas  at  Durham  must  be  reversed,  and  that  judgment  should 
be  entered  for  the  plaintiff  in  error. 

Judgment  reversed. 
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HOWDEN   V.   HAIGH  and  Another  (1). 

(11  AdoL  &  Ellis,  1033—1039;  S.  C.  3  P.  &  D.  661 ;  9  L.  J.  (N.  S.)  Q.  B.  198.) 

An  agreement  was  made  between  defendant,  and  plaintiff  and  others, 
creditors  of  defendant,  that  defendant  should  pay,  and  that  plaintiff  and 
the  other  creditors  should  accept,  the  amount  of  their  debts  by  certain 
instalments  secured  by  defendant's  notes ;  and  it  was  at  the  same  time, 
without  the  knowledge  or  consent  of  the  other  creditors,  agreed  between 
plaintiff  and  defendant,  that  defendant  should  indorse  to  plaintiff  a  bill, 
accepted  by  a  third  party,  in  order  to  giye  plaintiff  a  fraudulent  preference, 
and  induce  him  to  become  party  to  the  composition  :  The  not^s  being  given 
and  the  bill  indorsed  by  defendant  in  pursuance  of  this  agreement : 

Held,  that  plaintiff  could  not  sue  defendant  even  on  the  notes  given  for 
the  instalments ;  although  plaintiff  had  not  enforced  or  received  payment  of 
the  acceptance  when  due. 

Declaration  by  payee  against  maker  on  three  promissory  notes ; 
viz.  a  count  on  a  note  dated  26th  July,  1838,  for  111.  6<.  M. 
payable  to  plaintiff  six  months  after  date ;  another  count  on  a  note 
of  the  same  date  and  amount  payable  nine  months  after  date  ;  and 
a  third  count  on  a  note  of  the  same  date  and  amount  payable 
twelve  months  after  date. 

Plea;   that  before   the  making  of  the  said  promissory  notes, 

defendants  were  indebted  to  plaintiff  and  to  divers  other  persons 

(naming  them)  in  divers  sums  of  money,  which  they  were  unable 

to  pay  without  making  sale  of  their  estate  and  effects  to  the  great 

prejudice  of  their  trade;    and  thereupon,  for  the  satisfaction  of 

(1^  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  8.  61)  s.  30  (2).— R.  C. 
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HowDEN      plaintiff  and  the  other  creditors,  defendants  then  proposed  to  plain- 

Haigh.  tiff  and  the  other  creditors  to  pay  the  respective  amounts  due  to 
them  in  manner  and  at  the  times  hereinafter  mentioned,  provided 
they  would  permit  defendants  to  pursue  their  trade  without 
molestation ;  that  is  to  say,  the  sum  of  5s.  in  the  pound  to  be 
paid  on  the  execution  of  articles  of  agreement  between  defendants 
and  their  said  creditors  to  be  prepared  for  the  purpose  of  carrying 
the  said  proposition  into  effect,  by  promissory  notes  at  two  months 
with  satisfactory  security  for  the  due  payment  thereof;  and  the 
remaining  sum  of  15«.  in  the  pound  to  be  paid  by  defendant's  own 
notes  by  three  equal  instalments  at  six,  nine,  and  twelve  months 
from  the  date  thereof ;   which  said  proposition  plaintiff  and  the 

[  •1034  ]  other  creditors  then  *agreed  to ;  and  plaintiff  and  said  other 
creditors  then  mutually  at  each  other's  request  agreed  with  each 
other  and  with  the  defendants,  in  consideration  of  the  premises 
and  of  such  mutual  agreement  as  aforesaid,  to  accept  their  respec- 
tive debts  to  be  paid  in  manner  aforesaid,  and  to  execute  articles 
of  agreement  as  aforesaid,  to  be  prepared  within  a  reasonable  time, 
for  the  purpose  of  carrying  the  said  proposition  into  effect.  That 
afterwards  and  within  a  reasonable  time,  to  wit,  on  &c.,  in  pursuance 
of  said  proposition  and  agreement  &c.,  certain  articles  of  agreement 
between  defendants  and  plaintiff  and  the  other  creditors  were  duly 
prepared  and  executed  by  plaintiff  and  said  other  creditors,  the 
said  creditors  then  relying  on  said  mutual  agreement,  (profert  of 
the  articles  sealed  by  the  plaintiff  and  the  other  creditors)  whereby 
plaintiff  and  said  other  creditors  agreed  to  accept  payment  of  their 
respective  debts  in  manner  aforesaid,  and,  in  consideration  thereof, 
severally  granted  to  defendants  full  liberty  and  licence  to  attend  to 
their  trade  and  business  &c.,  without  any  let,  suit,  or  molestation 
by  the  plaintiff,  or  the  said  other  creditors  or  any  of  them,  for  the 
space  of  twelve  calendar  months.  Averment,  that  before  and  at 
the  time  of  making  the  said  proposal  and  agreement  it  was  unlaw- 
fully and  fraudulently  agreed  between  plaintiff  and  defendants, 
without  the  knowledge  or  consent,  and  in  fraud,  of  the  said  other 
creditors,  that  defendants  should  indorse  a  certain  bill  of  exchange 
to  the  plaintiff,  to  wit,  a  bill  drawn  by  defendants  upon  and  accepted 
by  J.  and  G.  Bried  for  76i.  128.,  in  fraud  of  the  other  creditors  and 
in  order  to  give  plaintiff  a  fraudulent  preference  beyond  them, 
and  to  induce  him  to  execute  the  said  articles  of  agreement.  That 
afterwards,  to  wit,  on  &c.,  defendants  did,  in  pursuance  of  the  said 

[  *1035  ]      fraudulent  agreement  and  in  fraud  of  *the  other  creditors,  and  for 
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the  purpose  aforesaid,  indorse  and  deliver  the  last-mentioned  bill ;      Howden 
and  also  make  and  deliver  the  three  promissory  notes  in  the  declara-       hai'oh. 
tion  mentioned;  the  sum  mentioned  in  the  said  notes  amounting 
together  to   the   sum   in  which   defendants  were   so  indebted   to 
plaintiff  as  aforesaid  in  the  proportion  thereof  of  15«.  in  the  pound. 
Verification. 

Replication  ;  that  the  bill  of  exchange  for  76^  12^.  mentioned  in 
the  plea  has  not,  nor  has  any  part  of  the  amount  thereof,  been  paid, 
although  the  same  became  due  according  to  the  tenor  thereof 
before  the  commencement  of  the  suit,  to  wit,  on  &c. ;  and  that  the 
plaintiff  has  not  enforced  or  obtained  payment  of  the  said  bill,  or  of 
any  part  thereof.     Verification. 

General  demurrer  and  joinder. 

[After  argument :] 

Lord  Denman,  Ch.  J. :  [  io38  ] 

I  would  use  the  words  of  Lord  Ellenborouoh  in  Leicester  v. 
lio8e(i)  that  ''  From  the  first  mention  of  this  case  to  the  present 
moment,  I  have  never  entertained  a  particle  of  doubt  upon  it." 
Every  part  of  the  transaction  is  clearly  bad.  The  plaintiff  may 
still,  perhaps,  obtain  the  benefit  of  his  additional  security  by  suing 
upon  it  or  negotiating  it,  and  thereby  secure  to  himself  the  unfair 
advantage  contemplated  by  him.  In  that  case,  as  here,  it  was 
argued  that  the  stipulation  did  not  alter  the  condition  of  the 
insolvent,  or  give  to  the  creditor  more  than  he  was  entitled  to ;  but 
the  principle  of  the  decision  was,  that  every  creditor  is  to  be  on  the 
same  equal  footing,  and  none  shall  privately  exact  better  terms  for 
himself.  So  in  Kniffht  v.  Hunt  (2),  where  it  was  argued  that  neither 
the  debtor  nor  his  funds  were  prejudiced  by  the  agreement,  the 
Court  disregarded  that  argument,  holding  the  question  to  be 
**  whether  the  judgment  of  the  creditors  has  been  influenced  by 
the  supposition,  that  all  are  to  suffer  in  the  same  proportion?'' 
I  approve  of  the  language  of  the  Court  in  that  case,  and  consider 
that  if  other  creditors  are  deceived,  it  is  immaterial  in  what 
part  of  the  transaction  the  deception  was  practised.  The  whole  is 
avoided. 

LiTTLEDALE,  J.  : 

Many  cases  have   been   decided  upon  the  legality  of  exclusive 
agreements  with  insolvent  parties,  but  none  exactly  resembles  the 
(1)  4  Boat,  380.  (2)  30  R.  R.  692  (5  Bing.  .132). 
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V. 

Haigh. 

[  '1039  ] 


present.  Leicester  *v.  Hose  (l)  and  Knufht  v.  Hunt  (2)  are  dis- 
tincTuished  by  the  circumstances  already  noticed.  The  defendant 
seeks  to  extend  these  cases  so  as  to  destroy  the  security  given  even 
lor  the  legal  amount  of  composition.  Upon  the  facts,  as  disclosed 
in  the  plea  and  confessed  on  the  record,  I  think  the  fraud  must  be 
held  to  extend  over  the  whole.  The  agreement  contained  a  fraudu- 
lent stipulation,  which  had  the  effect  of  depriving  the  creditors  of 
part  of  the  assets  of  the  defendants :  it  was  therefore  wholly  void. 
It  is  possible  that  the  plaintiff  may  be  entitled  to  sue  for  the 
original  debt ;  but  it  is  unnecessary  to  decide  that  point. 

Coleridge,  J. : 

The  principle  of  the  cases  is  entire  good  faith,  which  the  creditors 
have  a  right  to  expect  from  each  other  and  from  the  debtor.  There 
is  to  be  no  collusion  between  the  debtor  and  the  favoured  creditor, 
and  each  creditor  is  to  stand  on  the  same  footing.  Here  the 
conditions  of  such  an  arrangement  are  not  complied  with.  The 
indorsed  bill  is  abstracted  from  the  general  assets  of  the  debtor, 
and  the  plaintiff  obtains  an  additional  security.  It  is  admitted  on 
the  part  of  the  plaintiff  that  he  cannot  sue  on  the  bill ;  but  the 
transaction  is  said  to  be  divisible.  That  is  not  so ;  for  the  indorsing 
of  the  bill  is  part  of  the  consideration  for  taking  the  notes,  and  that 
consideration  is  illegal.  The  action  therefore  seeks  to  give  effect  to 
part  of  the  fraudulent  agreement. 

Judgment  for  the  defendant. 


1888. 
Jan.  30. 

Queens 
Bench. 

[*] 


REG.  V,  FOX. 

(Willmore,  WoUaston  &  Hodges,  4 — 5.) 

An  assistant  overseer,  after  the  expiration  of  his  office,  having  refused  to 
deliver  up  the  parochial  books  to  the  existing  overseers,  thej'  applied  to 
two  justices  under  the  statute ;  but  the  justices  i*efii6ed  to  interfere. 

The  Court  granted  a  mamhnnus  to  compel  the  assistant  ovei-seer  to  deliver 
up  the  books. 

Whitehvust  obtained  a  rule  nisi  calling  upon  the  late  assistant 
overseer  of  the  parish  of  Chapel-en-le-Frith,  to  show  cause  why 
a  mandamus  should  not  issue,  requiring  him  to  deliver  up  to  the 
present  overseers  certain  rate  books  of  the  parish  from  1817  until 
1832,  during  which  period  he  had  acted  as  assistant  overseer  (3). 
It  appeared  by  the  aflSdavits  filed  on  showing  cause,  that  before 


(1)  4  East,  372. 

(2)  30  R.  K.  692  (5  Bmg.  432 j. 


(3)  See  09  Geo.  III.  c.  12,  ss.  7,  35 
[bee  8,  L.  K.  1873] . 
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the  rule  was  obtained,  an  application  had  been  made  by  the  parish        Thb 
officers  to  two  justices  of  the  peace,  who  had  refused  to  take  any       Q^^*^ 
proceedings  to  compel  the  delivery  of  the  books  (i).  ^®^- 

Sir  W.  W.  FoUett  showed  cause : 

This  application  cannot  be  granted,  because  a  summary  juris- 
diction is  given  to  magistrates,  whereby  overseers  may  be  compelled 
to  deliver  up  all  the  books  which  belong  to  the  parish.  The  parties 
have  endeavoured  to  avail  themselves  of  this  summary  remedy, 
and  after  having  failed  to  obtain  redress  they  cannot  apply  to  this 
Court  for  assistance.  The  writ  of  mandamus  is  only  issued  for 
public  purposes;  to  enforce  the  observance  of  a  public  right  or 
duty.  Here  the  parties  have  not  only  a  summary  remedy,  but  may 
also  proceed  by  an  action,  if  they  have  any  legal  claim  to  the 
possession  of  the  documents. 

Whitehiirst,  in  support  of  the  rule : 

A  mandamus  is  the  only  remedy  which  will  enable  the  parties 
to  obtain  these  books,  to  the  possession  of  which  they  are  clearly 
entitled.  The  obligation  which  the  law  has  imposed  upon  an 
overseer  to  give  up  the  parish  books  to  his  successor,  is  a  public 
duty,  and  if  it  be  not  performed,  this  is  the  only  appropriate 
remedy.  By  stat.  17  Geo.  IL  c.  88,  s.  1,  the  parish  books  are 
directed  to  be  carefully  preserved  by  the  churchwardens  and  over- 
seers ;  and  section  13  directs  that  the  rate  books  shall  be  delivered 
over  from  time  to  time,  to  the  new  and  succeeding  churchwardens 
and  overseers. 

In  Rex  V.  Clapham  (2),  a  mandamus  was  granted  to  oblige  the 
old  overseer  of  the  poor  to  deliver  over  the  books  of  poors'  rates 
to  the  new  overseer,  and  it  is  said  by  the  Court,  "  They  are  public 
books  and  ought  *to  be  delivered  over  by  one  overseer  to  another,  [•&] 
that  all  the  parishioners  may  have  access  to  them,  and  the  overseer 
and  churchwarden,  for  the  time  being,  ought  to  have  the  custody 
thereof." 

And  in  Rex  v.  Beltshow  (d),  a  mandamus  had  been  moved  for, 
to  compel  the  defendants,  who  were  overseers  of  the  parish  of  St. 
George,  in  Stamford,  to  deliver  up  all  the  public  books  and  papers 
in  their  custody ;  and  it  was  moved  to  supersede  the  writ,  on  the 
ground  that  if  the  rule  were  made  absolute,  the  defendants  would 

(1)  See  17  Geo.  H.  c.  38,  ».  2;  60         (2)  1  Wilson,  305. 
Geo.  UL  c.  49,  s.  1.  (3)  1  Bott,  p.  260,  8.  276. 
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The         be  deprived  of  the  opportunity  of  making  defence,  in  case  they 

Otjeew 

r.  were  sued  by  any  of  the  parishioners  for  money  had  and  received  ; 

^^^'  and  that  the  granting  the  writ  was  less  necessary,  because  the 
justices  of  the  county  had  a  jurisdiction  in  these  matters.  But  the 
rule  was  made  absolute,  and  Page,  J.  said,  "  I  do  not  see  how  the 
poor  can  be  relieved,  unless  the  succeeding  overseers  can  have  an 
opportunity  of  informing  themselves  how  the  money  raised  for 
their  relief  hath  been  disposed  of,  which  can  only  be  by  receiving 
the  accounts  of  their  predecessors  for  the  purpose  of  inspection." 

These  authorities  are  directly  in  point.  No  action  could  be 
maintained  to  recover  these  documents,  because  there  is  no  person 
in  a  situation  to  be  plaintiff  in  the  suit.  And  the  objection  that  the 
Court  will  not  interfere,  after  an  application  has  been  previously 
made  to  justices  of  the  peace,  has  little  weight,  because  it  does  not 
appear  what  the  grounds  were  which  induced  the  magistrates  to 
dismiss  the  application.  Rex  v.  Clear  (i)  shows  that  a  mandamus 
will  lie,  notwithstanding  a  power  be  given  to  magistrates  to  inflict 
a  penalty. 

Denman,  Ch.  J. : 

It  appears  that  the  books  belong  to  the  parish,  and  that  this 
application  is  made  by  the  parish  officers.  Under  these 
circumstances,  the  rule  must  be  made  absolute. 

LiTTLEDALE,  WiLLiAMs,  and  CoLERiDOB,  JJ.,  coucurred. 

Rule  absolute  (2). 


1838.  REG.   V.  The  JUSTICES   of  WORCESTER 

AprU2%.  (WiUmore,  Wollaston  &  Hodges,  152-153.) 

(^eerCa  1^  ^  notice  of  the  grounds  of  appeal  under  the  Poor  Law  Amendment 


[152  1 


Act,  1834,  8. 81,  signed  by  the  attorney  of  the  appellant  parish,  *'  as  attorney 
for  and  on  behalf  of  the  churchwardens  and  overseers,*'  is  sufficient. 

2.  After  the  validity  of  a  notice  of  the  grounds  of  appeal  had  been  dis- 
cussed at  Sessions,  and  the  order  of  removal  confirmed,  but  not  on  the 
merits,  the  Sessions  i*ef  used  to  allow  the  appeal  to  be  entered  and  respited, 
and  this  Coui't  refused  a  mandamus  to  the  Sessions,  to  enter  continuances 
to  hear  the  appeal. 

A  RULE  nisi  for  a  mandamus  had  been  obtained,  commanding 

the  recorder  and  justices  of  the  city  and  borough  of  Worcester  to 

cause  continuances  to  the  next  General  Quarter  Sessions  of  the 

peace,  to  be  entered  upon  the  appeal  of  the  churchwardens  and 

(1)  28  R.  R.  498  (4  B.  &  C.  899).  (2)  See    Rex    v.   Jeyes,    1    Har.    & 

WoU.  327. 
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overseers  of  St.  Owen,  Hereford,  against  an  order  of  removal  of 
James  Brown  and  his  family,  from  the  parish  of  All  Saints, 
Worcester,  to  the  said  parish  of  St.  Owen.  The  aflBdavits  stated 
the  following  facts :  On  the  13th  December,  1836,  a  notice  of 
appeal,  which  stated  the  grounds  of  appeal,  in  pursuance  of 
4  Will.  IV.  c.  76,  sec.  81,  was  duly  served  upon  the  respondent 
parish ;  but  the  notice  was  signed  by  the  attorney  of  the  appellant 
parish,  **  as  attorney  for  and  on  the  behalf  of  the  churchwardens 
and  overseers,"  and  not  by  the  overseers  or  guardians  (i).  The 
respondent  parish  gave  notice  to  the  appellant  parish,  that  they 
were  willing  to  consent  to  quash  the  order  of  removal,  upon  con- 
dition that  no  costs  were  paid ;  and  that  if  this  offer  were  rejected, 
they  should  then  object  to  the  sufficiency  of  the  notice  of  the 
grounds  of  appeal ;  and  further,  that  the  merits  of  the  case  could 
not  be  heard  at  the  Sessions  in  consequence  of  the  absence  of  a 
material  witness.  The  appellant  parish  having  refused  to  consent 
to  quash  the  order  upon  the  terms  proposed,  the  parties  appeared 
at  the  Sessions,  and  the  case  was  opened  by  the  counsel  for 
the  appellant  parish ;  whereupon,  the  counsel  for  the  respondents 
objected  to  the  notice  of  the  grounds  of  appeal,  and  contended 
that  it  ought  to  have  been  signed  by  the  guardians  or  overseers. 
On  behalf  of  the  appellants,  it  was  proved  that  the  notice  was  read 
over  to  the  overseers,  and  that  they  authorised  the  attorney  to 
sign  it,  as  attorney;  and  the  counsel  for  the  appellants  contended, 
that  this  was  a  sufficient  compliance  with  the  provisions  of  the 
statute.  The  recorder  was  of  a  different  opinion,  and  gave  judg- 
ment that  the  order  should  be  confirmed.  The  appellants'  counsel, 
immediately  after  the  judgment  of  the  Court,  applied  to  enter  and 
respite  the  appeal  to  the  next  Sessions,  but  the  application  was 
refused.  By  the  entry  in  the  minutes  of  the  *Court  it  appeared 
that  the  order  of  removal  was  confirmed,  **  but  not  on  the  merits." 


The 
Queen 

V. 

The 
Justices  of 
Worobsteb. 


[  *153  ] 


Sir  W.  W.  Follett  showed  cause  against  the  rule : 

The  notice  was  clearly  insufficient,  as  it  ought  to  have  been 
signed   by   the   guardians  or  overseers.     And  after  the  Court  of 


(1)  Sec.  81,  enacts,  that  in  every 
case  where  notice  of  appeal  against 
such  order  shall  be  given,  the  over- 
seers or  guardians  of  the  parish  appeal- 
ing against  such  order,  or  any  three 
or  moi-e  of  such  guardians  shall,  with 
suoh  notice,  or  foiuteen  days  at  least 


before  the  first  day  of  the  Sessions  at 
which  such  appeal  is  intended  to  be 
tried,  send  or  deliver  to  the  overseei-s 
of  the  respondent  parish,  a  statement 
in  writing,  under  their  hands,  of  the 
grounds  of  such  appeal. 
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Thk         Quarter  Sessions  had  heard  and  determined  the  appeal,  it  was  too 


Qdeen 


late  to  enter  and  respite  it.     (He  was  stopped  by  the  Court.) 


The 
WoRci^BR.  ^'-  ^  •  ^<^*^»  ^  support  of  the  rule : 

The  hearing  of  the  appeal  ought  to  have  been  respited. 

(Patteson,  J.:  Of  what  avail  was  it  to  respite  the  appeal? 
Could  you  have  cured  the  defect  in  the  notice  ?) 

Another  and  more  correct  notice  might  have  been  served  before 
the  next  Sessions.  It  is  the  ordinary  course,  in  such  a  case,  that 
the  appeal  should  be  respited,  In  Rex  v.  The  Inhabitants  of 
Frieston  (i)  it  was  held,  that  if  the  Court  of  Quarter  Sessions 
improperly  decide  against  an  appeal  on  a  preliminary  objection, 
the  Court  will  grant  a  mandumus  to  compel  them  to  enter  con- 
tinuances, and  hear  the  appeal. 

Lord  Dbnman,  Ch.  J. : 

The  respondents  intimated  that  they  should  object  to  the  notice, 
and  the  application  to  respite  was  made  after  its  validity  was  dis- 
cussed and  determined  upon.  The  appellants  are  not  damnified, 
inasmuch  as  the  appeal  has  not  been  determined  upon  the  merits. 
This  rule  must  be  discharged. 

LiTTLBDALB,  Patteson,  and  Coleridge,  JJ.,  concurred. 

Rule  discharged  witJi  costs  (2). 


1840.        REG.  V.  The  MASTER  and  FELLOWS  of  ST.  PETER'S 
^!?^^-  COLLEGE,    CAMBRIDGE. 

I  321  ]  (9  L.  J.  (N.  S.)  Q.  B.  321—323.) 

By  a  deed  of  agreement,  the  nomination  to  certain  fellowships  was  to  be 
in  the  appointment  of  the  heirs  male  of  the  body  of  M.  S.,  and  for  want 
of  such  heirs  male,  of  S.  S.,  and  his  heirs  male ;  and  for  want  of  such,  of 
the  heirs  male  of  E.  S. ;  and  for  want  of  such,  of  the  heirs  male  of  another 
M.  S.  The  appointment  had  been  exercised  for  many  years  by  the  heirs 
male  of  the  body  of  E.  S.,  claiming  by  descent  from  his  eldest  son.  On 
that  line  becoming  extinct,  the  defendant  appointed,  claiming  descent  from 
E.  8.,  by  a  (second  branch.  The  plaintiff  disputed  his  title ;  and  he  and 
the  defendant  having  both  obtained  rules  calling  on  the  College  to  show 
cause  why  a  mandamus  should  not  issue  for  the  admittance  of  their  respec- 
tive nominees,  the  Court  of  Queen's  Bench  directed  an  issue  to  try  whether 

(1)  39  R.  R.  574  (5  B.  &  Ad.  597).      of  Kimholton,  1  WiU.  Wol.   &  Dav. 

(2)  See     Rex    v.     The     Inhabitants      241. 


VOL.  Lii.]  1840.     Q.  B.     9  L.  J.  (N.  S.)  Q.  B.  821.  587 

the  plaintiff  had  a  better  right  than   the  defendant.      At  the  trial  the  Req. 

plaintiff  proved  his  descent  from  E.  S.  bj'  a  thiixi  line.     The  defendant  did  **• 

not  make  out  his  descent  in  the  second  line.     No  acts  of  ownership  were  jj  Ag^KR  and 

proved  to  have  been  exercised  in  the  line  by  which  the  plaintiff  claimed ;  Fellows  of 

and  it  was  not  proved  that  all  the  descendants  of  S.  8.,  in  the  male  line,  St.  Pbtkr's 

were  extinct :  Held,  that  the  plaintiff  was  entitled  to  the  verdict,  and  to  a      College, 

Oambridoe 
mandamus  to  the  College  to  admit  his  nominee. 

In  Hilary  Term,  1836,  T.  D.  miatley  obtained  a  rule  calling  on 
the  Master  and  Fellows  of  St.  Peter's  College,  Cambridge,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  them  to 
admit  one  Dakins  to  a  Parke  Fellowship  in  that  College,  on  the 
nomination  of  Sir  Edwin  Bayntan  Sandys,  Bart.  It  appeared, 
that  since  the  year  1818,  he  had  exercised  the  right  of  nominating 
to  these  fellowships  alternately  with  the  College,  as  heir  male  of 
Edwin  Sandys,  Archbishop  of  York,  who  died  in  1588,  but  that,  on 
a  vacancy  occurring  in  1885,  the  College  had  refused  to  elect  his 
nominee,  in  consequence  of  other  claimants  appearing. 

In  the  same  Term,  the  College  obtained  a  rule,  under  1  Will.  IV. 
c.  21,  s.  4,  calling  on  Mr.  Edwin  Sandys  Lumsdaine,  one  of  the 
claimants,  to  become  a  party  to  the  rule,  and  state  the  nature  of 
his  claim.  On  these  rules  coming  on  in  Michaelmas  Term,  1886, 
Mr.  Lumsdaine  withdrew  his  claim,  stating  that  he  had,  in  investi- 
gating his  pedigree,  discovered  that  there  was  a  nearer  lineal 
descendant  of  the  Archbishop  than  himself ;  but  he  not  being  at 
that  time  a  party  to  the  rule,  the  rule  first  obtained  was  made 
absolute;  and  Mr.  Dakins  went  down  to  the  College  with  the 
mandamus ;  but  the  fellows  proposing  to  examine  him,  he  declined 
being  admitted.  Before  Sir  E.  B.  Sandys  had  nominated  another 
fellow.  I.e.  in  Hilary  Term,  1887,  Mr.  Edwin  Sandys  applied  for 
a  mandamus  on  affidavit,  stating,  that  he  was  lineally  descended 
from  the  Archbishop,  and  that  Sir  Edwin  was  lineally  descended 
from  the  brother  of  the  Archbishop  mentioned  last  in  the  limitation 
hereafter  mentioned.  Afterwards,  in  the  same  Term,  Sir  Edwin 
obtained  a  rule  for  a  mandamus  to  elect  one  Lamotte ;  and  both 
rules  coming  on,  the  following  feigned  issue  was  directed  by  the  Court. 

That  whereas  certain  fellowships,  called  the  Parke  Fellowships, 
existed  in  the  College  of  St.  Peter  in  the  University  of  Cambridge, 
the  right  to  present  to  which  was  determined  by  the  limitations 
contained  in  a  certain  deed  or  agreement,  bearing  date  on  the 
18th  of  March,  1636,  and  made  between  Sir  Miles  Sandys  the 
elder,  Knight  and  Baronet,  and  Sir  Miles  Sandys  the  younger, 
Knight,   trustees  of    the   will  of    Thomas    Parke,   then    late    of 
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Reo.         Wisbeach,  Esq.,   and   Thomas  Sandys  and  Wm.  Sandys,  Gents., 

The         ot  the  one  part,  and  John  Cosin,  D.D.,  Master  of  Peterhouse,  and 

Fellows^of   ^^®   fellows   of  the   same,  of  the  other  part;    and  thereupon,  to 

St.  pbtbb's    wit,  Ac,  a  contest  arose,  &c.,  whether  the  plaintiff  or  defendant 

Cambbidob.    then  had,  under  and  by  virtue  of  the  limitation  so  contained  in 

the  aforesaid  deed  or  agreement,  the  better  right  to  nominate  a 

fellow  on  the  said  Parke  foundation ;    and  thereupon,  &c.     And 

the  plaintiff  in   fact  says,  that   he  had  a  better  right  than  the 

defendant  to  nominate  a  fellow  on  the  said  foundation,  &g.     Issue 

joined. 

By  the  deed  of  agreement,  the  fellowships  in  question  were  to  be 
[  •522  ]  in  the  appointment  of  Sir  Miles  Sandys  the  elder,  and  *Sir  Miles 
Sandys  the  younger,  or  the  survivor  of  them,  or  the  heirs  male  of 
the  body  of  Sir  Miles  Sandys  the  elder ;  and  for  want  of  such  heirs 
male,  of  Samuel  Sandys,  of  Ombersley,  and  his  heirs  male ;  and 
for  want  of  such,  of  the  heirs  male  of  Edwin  Sandys,  Archbishop 
of  York ;  and  for  want  of  such,  of  the  heirs  male  of  Miles  Sandys, 
''late  brother  of  the  said  Archbishop,*'  alternately  with  the  master 
and  fellows. 

The  right  of  appointment  had  been  exercised  by  the  heirs  male 
of  the  body  of  the  Archbishop  and  the  College  alternately,  until  the 
death  of  Lord  Sandys,  who  was  lineally  descended  from  Sir  Edwin 
Sandys,  the  eldest  son  of  Sir  Samuel  Sandys,  the  eldest  son  of  the 
Archbishop,  in  1797,  upon  which  the  male  issue  of  the  body  of  the 
Archbishop,  in  the  eldest  son's  line,  became  extinct,  and  also  the  heirs 
male  of  Sir  Samuel  Sandys,  in  the  settlement,  and  who  was,  in  fact, 
the  great-nephew  of  the  Archbishop's  eldest  son,  mentioned  as  "  of 
Ombersley.''  The  defendant  afterwards  exercised  the  right  of  nomi- 
nation claiming  to  be  **  heir  male  "  of  Edwin,  Archbishop  of  York, 
being  lineally  descended  from  his  brother  Miles. 

Edwin  Sandys  claimed  as  heir  male  of  the  body  of  Edwin  Sandys, 
the  Archbishop. 

At  the  trial,  he  proved  that  he  was  lineally  descended  from  John 
Sandys,  who  was  the  third  son  of  Sir  Samuel  Sandys,  the  eldest 
son  of  the  Archbishop.  In  the  pedigree,  however,  there  appeared 
to  be  an  elder  brother  of  John  Sandys  (Martin  Sandys),  who  was 
not  accounted  for ;  but  from  John,  who  died  in  1660,  the  pedigree 
was  complete.  The  plaintiff  having  proved  his  case,  the  defendant 
offered  no  evidence;  but  it  was  admitted  by  his  counsel  at  the 
trial,  that  he  was,  in  fact,  descended  from  Miles  Sandys,  the 
brother  of  the  Archbishop.     The  jury  having,  under  the  direction 
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of   the  Lord  Chief  Justice,  found  a  verdict  for  the  plaintiff,  in         Reg. 

Hilary  Term,  1839,  Thb 

Master  and 

KeUy  obtained   a   rule  nisi,  for  entering  a  verdict  for  the    gT.^PE^^BR^J 

defendant,  or  for  a  new  trial,  on  the  ground,  that  as  against  the     Coixbgb, 

defendant,  who  was  to  be  considered  as  in  possession,  the  plaintiff 

was  bound  to  prove,  first,  that  the  lines,  which  by  the  limitation 

were  to  be  exhausted  before  the  heir  male  of  the  Archbishop  had 

a  right  to  nominate  at  all,  had  been,  in  fact,  exhausted ;   secondly, 

supposing  this  had  been  done,  or  was  unnecessary,  yet  that  it  was 

necessary  for  the  plaintiff  to  make  out  a  complete  title  as  heir  male 

of  the  Archbishop,  and  that  the  term  **  better  right,"  as  against 

a  party  in  actual  exercise  of  the  right,  could  only  be  construed  as  a 

complete  indefeasible  title,  which  the  plaintiff  was  bound  to  prove. 

KeUy  and  T.  D.  Whatley  now  showed  cause  against  the 
mandamus  to  admit  the  nominee  of  the  plaintiff,  and,  at  the  same 
time,  applied  to  have  the  rule  for  entering  the  verdict  for  the 
defendant,  or  for  a  new  trial,  made  absolute.  They  contended, 
that  the  defendant,  Sir  E.  Sandys,  ought  to  be  admitted  to  make 
a  return  to  the  mandamus.  There  is  no  difference  between  the  case 
of  a  party  claiming  the  right  to  appoint  to  an  ofiBce,  under  this  deed 
of  agreement,  and  that  of  a  party  claiming  lands  in  ejectment.  If 
this  had  been  a  question  as  to  the  right  to  land,  raised  on  eject- 
ment, before  the  plaintiff,  Mr.  Sandys,  could  have  disturbed  the 
party  in  possession,  he  must  have  made  out  a  clear  title  in  himself, 
and  it  would  not  have  sufficed  to  show  the  want  of  title  of  him  in 
possession.  Here  there  is  no  pretence  that  the  plaintiff  has 
established  a  good  title  as  against  all  the  world.  He  has  not 
shown  the  extinction  of  two  lives  preceding  his  own,  under  the 
terms  of  the  agreement.  Independently,  therefore,  of  the  issue, 
as  tried  between  the  parties,  and  on  the  question,  whether  a 
mandamns  shall  issue  to  the  College,  to  appoint  the  plaintiff's 
nominee,  he  has  not  succeeded  in  establishing  his  case. 

(Patteson,  J. :  Suppose  A.  died  seised,  and  a  stranger  came  into 
possession,  any  one,  showing  any  degree  of  relationship  to  A.  might 
recover  as  against  him.) 

Only  until  a  better  title  was  shown.  And  be  would  come  in  as 
heir  of  the  party  last  seised ;  here  the  plaintiff  does  not  show  his 
descent  from  any  party  who  was  ever  seised.  No  acts  of  ownership 
by  any  one  in  the  plaintiff's  line  has  been  shown.     Then  as  to  the 
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Rbo.        terms  of  the  issue.     They  are,  which  party  had  the  better  ri<^ht. 

Thb         Therefore,  the  plaintiff  admits  some  right  in  the  defendant.     He 

Fbllows^of   cannot,  therefore,  treat  him  as  a  stranger  in  possession  without 

St.  Peter's    a  title,  and  succeed  by  merely  establishing  *8ome  title  in  himself. 

Cambridge.   Again ;   this  is  a  limitation  to  the  heirs  of  the  body  of  the  Arch- 

[  ^323  J       bishop  after  two  previous  limitations.     Until  those  are  disposed  of, 

no  right  is  shown  in  the  heirs  of  the  body  of  the  Archbishop  at  all. 

Therefore  the  plaintiff,  not  having  shown  these  extinct,  has  proved 

no  title  whatever. 

LiTTLBDALB,  J.  : 

An  issue  was  directed,  on  the  part  of  the  present  plaintiff,  to  try 
whether  he  or  the  defendant  had  ''  the  better  right  "  to  this  nomina- 
tion. On  the  trial,  the  plaintiff  proves  his  descent  from  Archbishop 
Sandys ;  the  defendant  alleges,  that  he  is  descended  from  the  same 
Archbishop,  by  an  older  branch,  but  fails  in  the  proof ;  then,  although 
the  plaintiff  has  not  disposed,  by  his  evidence,  of  two  other  branches, 
in  which  there  might  be  a  better  right  than  in  either  himself  or 
the  defendant,  he  has  succeeded  according  to  the  terms  of  this  issue. 

Pattbson,  J. : 

Without  interfering  with  any  of  the  positions  laid  down  by  the 
counsel  for  the  defendant;,  respecting  the  rights  of  parties  in  posses- 
sion as  against  claimants,  this  question  must  be  decided  for  the 
plaintiff.  I  agree,  that  if  any  one  is  in  possession  of  land,  a  prima 
fcu'ie  title,  good  as  against  all  the  world,  must  be  made  out  in  order 
to  eject  him.  But  it  would  certainly  not  be  incumbent  on  the 
plaintiff,  in  such  a  case,  to  negative  the  existence  of  any  party  who 
might  be  previously  entitled.  It  is  true,  that  in  showing  himself 
entitled  under  the  limitations  in  a  deed  or  will,  a  party  must  prove 
the  extinction  of  prior  lines;  but  here,  both  claimed  by  descent 
from  the  Archbishop ;  the  only  issue  was,  which  was  the  more 
nearly  related  to  him.  It  is  not  pretended  that  the  verdict  was 
wrong  as  to  that ;  but  we  are  asked  to  exercise  our  discretion,  in 
point  of  fact,  to  enable  Sir  Edwin  Sandys  to  make  a  return,  not  to 
set  up  his  own  right,  but  that  of  some  third  party. 

WiLLUMS,  J.  : 

Both  parties,  in  order  to  prove  their  respective  cases,  had  to 
presume  that  the  older  lines  were  extinct.  Then  the  plaintiff  proved 
relationship  to  the  Archbishop  in  a  certain  degree,  and  the  defen- 
dant failed  to  show  one  equally  good.     That  was  sufScient,  on  the 
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alternative  proposed  to  them.    It  is  also  urged,  that  the  exercise  of        Req. 
some  acts  of  ownership,  in  the  plaintiff's  line  of  descent  from  the        the 

Archbishop,  should  have  been  proved.     But  I  think  the  terms  of  fellow^op 

the  issue  required  no  such  proof.      The  only  question  was,  which  St.  Peters 

was  nearest  to  him.  Cambridge. 

LoBD  Denman,  Ch.  J. : 

This  matter  has  now  reached  its  termination.  If  the  arguments 
which  have  been  urged  to-day  are  of  any  force,  they  should  have 
been  pressed  upon  the  Court  when  the  form  of  the  issue  was 
arranged.  The  jury  have  now  decided,  which  of  these  parties  was 
the  elder  descendant  of  the  Archbishop  of  York,  and  that  was  in 
effect  the  only  question  presented  to  them.  » 

Rule  for  mandamus  absolute  ; 
Ride  for  a  new  trial  discharged. 


DOE  D.  FARMER  v.  HOWE.  is^o. 

June  23. 
(9  L.  J.  (N.  S.)  Q.  B.  352—353.)  

F.,  the  lessee  of  a  dwelling-house  and  premises,  made  an  assignment  ^  ~' 
to  trustees  for  the  benefit  of  his  creditors,  in  which,  after  reciting  that 
he  was  desirous  of  satisfying  them,  "as  far  as  his  effects,  goods,  and 
chattels  would  extend,"  he  assigned  to  them  "all  his  ntock  and  stocks, 
crop  and  crops  of  com,  &c.,  and  household  furniture,  &c.,  in  and  about 
the  farm,  lands,  and  premises  occupied  by  him,  the  said  Q.  F.,  in  the 
parish  of  M.  or  elsewhere;  and  also  all  debts  and  securities,  goods,  chattels, 
credits,  and  effects  whatsoever  and  wheresoever,  of  him,  the  said  F." ;  with 
a  covenant,  that  it  should  be  lawful  for  the  trustees  "  to  enter  upon  the 
house,  fiarm,  and  premises  occupied  by  him,  the  said  F.,  in  M.  aforesaid 
or  elsewhere,  where  the  said  goods,  chattels,  and  effects  might  be  found, 
and  to  take  away,  sell,  and  dispose  thereof " :  Held,  that  under  these 
words,  F.*s  term  in  the  dwelling-house  and  premises  passed  to  the  trustees. 

Ejectmbnt  for  a  house  and  land.  The  question  in  the  cause 
arose  on  the  following  deed  of  assignment : 

"  This  indenture,  made  on  the  8th  of  February,  1838,  between 
G.  Farmer,  of  Milton  Keynes,  in  the  county  of  Bucks,  yeoman,  of 
the  one  part,  and  William  Sipthorp,  of  Walton,  in  the  said  county, 
yeoman,  and  T.  Allwright,  of  Newport  Pagnell,  in  the  said  county, 
yeoman,  of  the  other  part ;  whereas,  the  said  6.  F.  is  indebted  to 
W.  S.  and  T.  A.,  and  the  several  persons  named  and  mentioned  in 
the  schedule  thereunder  written-,  in  the  several  sums,  &c.,  set 
against  their  respective  names,  which  he  is  incapable  of  fully 
paying  and   discharging;    but  being  desirous   of    satisfying  his 
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Dob  d.       creditors  as  far  as  bis  effects,  goods,  and  chattels  will  extend,  hath 
^.  proposed  and  agreed  to  assign  and  transfer  unto  the  said  W.  S.  and 

HowB.  rp  ^  ^  ^.jjgjj.  executors,  administrators,  and  assigns,  all  his  goods, 
chattels,  and  effects  " :  and  proceeds  to  bargain,  sell,  and  assign, 
and  set  over  to  them,  their  executors,  administrators,  and  assigns, 

[  *So^  ]  all  his  stock  and  stocks,  crop  and  crops  of  *corn,  grain  and  hay, 
now  standing,  growing  and  being  in  and  about  the  farm,  lands,  and 
premises  occupied  by  him,  the  said  G.  F.,  in  the  parish  of  Milton 
Keynes  aforesaid  or  elsewhere ;  and  also  all  the  household  furni- 
ture, goods,  chattels,  cattle,  implements  of  husbandry,  and  effects 
whatsoever,  and  of  what  nature,  sort,  or  kind  soever,  of  him,  the 
said  G.  F.,  which  now  are,  or  may  be  found  in,  upon,  or  about  the 
dwelling-house,  barns  and  outhouses,  yards,  lands,  grounds,  and 
premises  occupied  by  him  in  Milton  Keynes  aforesaid  or  elsewhere ; 
and  also  all  debts  and  sums  of  money,  securities  for  money,  goods, 
chattels,  credits,  and  effects  whatsoever  and  wheresoever,  of  him, 
the  said  G.  F.  Covenant  by  G.  F.,  that  it  shall  be  lawful  for 
W.  S.  and  T.  A.,  the  assignees,  their  executors,  administrators,  and 
assigns,  to  enter  into  and  upon  the  dwelling-house,  outhouses,  farm, 
land,  ground,  and  premises  occupied  by  him,  the  said  G.  F.,  in  Milton 
Keynes  aforesaid  or  elsewhere,  where  the  said  goods,  chattels,  and 
effects,  or  any  part  thereof,  shall  and  may  be  found,  and  to  take, 
carry  away,  sell  and  dispose  thereof,  as  they  shall  think  proper. 

Under  this  deed  the  assignees  claimed  a  term  in  the  lands  and 
dwelling-house  of  the  assignor,  situate  in  Milton  Keynes. 

The  Attorney 'Oeneral  and  StorkSy  Serjt.,  and  Sydney  Taylor,  in 
showing  cause,  contended  that  the  intention  of  the  parties  only 
was,  that  all  moveable  goods  should  be  sold  and  converted  into 
money  for  the  purpose  of  distribution  among  the  creditors.  And 
being  the  estate  of  an  insolvent,  the  lands  would  not,  at  all  events, 
pass  to  the  trustees,  except  with  an  annexation  of  an  implied 
condition  to  renounce  the  possession  of  them  if  they  pleased; 
which  it  was  here  to  be  inferred  from  circumstances  that  they  did  : 
Carter  v.  Wame  (i).  General  words  might  be  qualified  by  a 
particular  recital :  Payler  v.  Homersham  (2). 

Byles,  contra,  relied  on  Ringer  v.  Cann  (3).     He  was  stopped 

by  the  Court. 

Rul^  absolute. 

(1)  4  Car.  &  P.  191;    Moo.  &  Mai.  (3)  49  E.  E.  627  (3  M.  &  W.  343;  7 
479.                                                                L.  J.  (N.  S.)  Ex.  108). 

(2)  16  E.  R  616  (4  M.  &  S.  423). 
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IN  THE  COURT  OF  COMMON   PLEAS. 


V.  BULWER  AND  Others.  l83d. 

(9  L.  J.  (N.  S.)  C.  P.  52—57.)  ^^®' 

An  attorney  employed  to  prosecute  an  appeal  against  an  order  of  removal  E  ^^  ] 
from  a  parish  in  the  eastern  division  of  the  county  of  Kent,  gave  notice 
to  try  an  appeal  at  the  next  Sessions  for  the  western  division,  less  than 
eight  days  before  those  Sessions,  contrary  to  the  practice  thereof,  and,  at 
the  same  time,  served  a  statement  of  the  grounds  of  appeal  not  signed  by 
the  overseers  in  accordance  with  the  Poor  Law  Amendment  Act,  1834,  s.  81. 
On  the  respondents  objecting  to  the  ap]>eal  being  heard,  he  paid  the  costs  of 
the  day,  and  obtained  leave,  by  consent  of  the  respondents'  solicitor,  to  enter 
and  respite  the  appeal  to  the  ensuing  Sessions  for  the  eastern  division, 
but  he  failed  to  do  so,  and  served  another  notice  of  appeal  and  statement 
of  the  grounds,  signed  by  himself,  and  not  by  the  overseers,  for  those 
Sessions,  when  the  justices  refused  to  hear  the  appeal :  Held,  in  an  action 
for  a  balance  due  to  him  from  the  overseers  for  his  services  in  this  matter, 
and  a  plea  of  the  general  issue,  that  he  was  not  entitled  to  recover. 

Action  by  the  plaintiflF  as  an  attorney,  against  the  overseers  of 
Ramsden  Belhouse,  in  the  county  of  Essex,  to  recover  a  balance 
of  74/.  1b.  &d.  for  prosecuting  a  parish  appeal  for  the  defendants, 
in  the  year  1885. 

Pleas — First,  payment,  except  as  to  8Z.  12«.  parcel,  &c.  Second, 
a  set-off.  Third,  payment  of  the  32.  128.  into  Court,  and  no 
damages  ultra. 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared,  that  an  order  for 
the  removal  of  a  pauper  from  the  parish  of  Holy  Cross,  Westgate, 
Kent,  to  the  defendants'  parish,  was  made  on  the  12th  of  December, 
1835,  against  which  order,  on  the  29th  of  December,  Bulwer 
instructed  the  plaintiff  to  prosecute  an  appeal.  The  plaintiff  upon 
looking  at  the  order  said,  **  you  have  just  hit  it,''  meaning  that 
there  was  just  time  to  give  notice  of  appeal  for  the  then  next 
Sessions,  to  be  holden  at  Maidstone,  on  the  Tth  of  January,  1836. 
According  to  the  practice  of  those  Sessions,  notice  of  appeal  was 
required  to  be  served  at  least  eight  clear  days  before  the  Sessions  ; 
but  the  plaintiff  did  not  serve  the  notice  of  appeal,  and  statement 
of  the  grounds  thereof,  imtil  the  31st  of  December.  This  state- 
ment was  not  signed  by  the  overseers,  or  delivered  in  accordance 
with  sect.  81  of  4  &  5  Will.  IV.  c.  76,  which  requires  that  the 
statement  of  the  grounds  of  appeal  ^shall  either  be  given  with  the  [  *53  ] 
notice  of  appeal,  or  fourteen  days  at  least  before  the  first  day  of 
the  Session  at  which  the  appeal  is  intended  to  be  tried,  and  that 
such  statement  shall  be  signed  by  the  overseers  or  guardians  of 
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—  the  poor  of  the  appellant  parish.  The  county  of  Kent  is  divided 
BuLWEB.  i^to  ^^o  sessional  districts,  and  the  respondent  parish  is  situated  in 
the  eastern  division ;  the  Sessions  for  which  were  held  at  Canter- 
bury on  the  5th  of  January,  1886.  The  plaintiff  attended  the 
Sessions  at  Maidstone,  when  the  respondents  objected  to  the 
hearing  of  the  appeal,  on  the  grounds  that  it  should  have  been 
entered  at  Canterbury,  and  that  the  statement  of  the  grounds  of 
appeal  should  have  been  signed  by  the  overseers,  and  delivered 
fourteen  days  before  the  Sessions.  However,  by  the  indulgence  of 
the  Court,  and  by  the  consent  of  the  respondents'  solicitor,  and 
upon  payment  of  16Z.  for  the  respondents'  costs,  leave  was  given  to 
enter  the  appeal  at  Maidstone,  and  respite  it  to  the  next  Sessions 
for  the  eastern  division  of  the  county  of  Kent,  to  be  held  at 
Canterbury  in  April,  1886.  Instead,  however,  of  entering  the 
appeal  and  obtaining  an  order  to  respite  it  to  the  following  Sessions 
for  East  Kent,  the  plaintiff  left  Maidstone,  and  took  no  farther 
steps  in  the  matter  until  February,  1836,  when  he  served  fresh 
notices  for  the  following  Sessions,  to  be  held  at  Canterbury ;  but 
the  notice  of  appeal  and  of  the  grounds  thereof  were  again  signed 
by  the  plaintiff  as  attorney  for  the  of&cers  of  the  appellant  parish, 
instead  of  being  signed  by  the  parish  oficers,  as  required  by  the 
statute.  The  plaintiff,  with  the  defendant  Bulwer  and  the 
witnesses,  went  to  the  Sessions  at  Canterbury,  when  the  respon- 
dents' solicitor  objected  to  the  appeal  being  heard,  on  the  ground 
that  it  had  not  been  entered  and  respited  at  the  preceding  Maidstone 
Sessions.  The  justices  thereupon  refused  to  hear  the  appeal,  and 
the  order  of  removal  of  the  pauper  stood  confirmed.  Before  the 
plaintiff  went  to  the  Sessions  in  April,  1886,  he  applied  to  the 
parish  of&cers  for  an  advance  of  20Z.  towards  paying  the  expenses 
of  his  journey  and  the  fees,  &c.  upon  the  appeal,  when  two  of  the 
defendants  and  an  occupier  of  the  parish  consented  to  advance  out 
of  their  own  pockets  the  sum  of  51.  each.  This  sum  they  handed 
over  to  the  plaintiff,  and  he  gave  credit  for  it  in  his  bill.  It  was 
objected  for  the  defendants,  that  the  plaintiff's  ignorance  in  respect 
of  the  notices  and  bis  negligence  in  omitting  to  enter  and  respite 
the  appeal  at  Maidstone,  had  the  effect  of  rendering  his  conduct 
injurious  to  the  parish,  by  encumbering  it  with  a  pauper,  from 
whom  it  might  otherwise  have  been  relieved ;  and,  consequently, 
that  the  action  could  not  be  maintained ;  and  the  Lord  Chikp 
Justice,  being  of  this  opinion,  nonsuited  the  plaintiff,  with  leave 
to  move  to  set  the  nonsuit  aside,  and  enter  a  verdict. 
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Wilde,  Serjt.  obtained  a  rule  accordingly  : 
He  dwelt  principally  on  the  fact  of  the  payment  of  the  sum  of  Bulwbr. 
15/.  by  the  defendants  to  the  plaintiff,  and  contended  that  after 
such  payment  it  did  not  lie  in  their  mouths  to  object  that  his 
services  were  injurious,  or  productive  of  no  benefit  or  advantage. 
He  also  urged,  that  if  the  negligence  and  want  of  skill  were  relied 
on,  they  should  have  been  pleaded. 

Kelly  and  James  showed  cause,  and  contended,  that  there  was 
no  principle  of  law  or  equity,  which  would  warrant  the  finding  of 
a  verdict  for  the  plaintiff.  The  law  had  been  long  established, 
that  when  an  attorney  undertakes  the  performance  of  another 
man's  business,  and  his  conduct  has  been  of  such  a  nature  as  to 
make  his  work  and  labour  useless  and  unproductive,  he  is  not 
entitled  to  recover.  Neither  was  it  necessary  that  there  should  be 
an  intention  on  his  part  to  act  unfairly  or  fraudulently  by  his 
client:  Hilly.  Featherstonhanghii).  The  greatest  ignorance  and 
negligence  had  been  exhibited  in  giving  and  signing  the  notices, 
and  in  omitting  to  lodge  and  respite  the  appeal,  and  the  consequence 
of  these  errors  had  been  to  render  the  plaintiff's  interference  worse 
than  useless.  The  duty  of  the  plaintiff  was  plain  and  easy.  The 
advance  made  by  the  parish  officers  was  previous  to  the  discovery 
of  his  negligence;  but,  at  all  events,  it  ought  not  to  affect  the 
question,  inasmuch  as  if  such  an  answer  were  admitted,  it  would 
apply  in  almost  every  similar  case,  as  a  client  usually  made 
payments  on  account. 

IViUUf  Serjt.  and  Hughes^  in  support  of  the  rule,  after  urging 
that  the  defence  relied  *upon  should  be  pleaded  imder  the  new       [  *o4  ] 
rales,  proceeded  to  contend  that  the  conduct  of  the  plaintiff  was 
not  of  such  nature  as  to  amount  to  that  crassa  negligentia  which 
would  deprive  him  of  his  remuneration.     *     *     * 

TiNDAL,  Ch.  J. : 

From  what  occurred  at  the  trial,  which  took  place  before  me,  it 
appeared  perfectly  clear  that  the  parish  officers  received  no  benefit 
whatever  from  the  work  and  labour  of  the  attorney,  in  the  attain- 
ment of  that  object  and  the  doing  of  that  work,  for  the  attaining 
and  doing  of  which  they  had  bargained  with  him.  The  object 
thus  bargained  for  was,  that  the  question  which  formed  the 
(1)  aa  B.  R.  576  (7  Biiig.  569). 
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subject-matter  of  dispute  should  be  litigated  and  brought  to  trial  at 

BuLWBB.  the  General  Quarter  Sessions  for  the  county  of  Kent,  and  every 
step  taken  by  the  attorney  showed  that  he  was  ignorant  of  and 
unacquainted  with  all  the  rules  of  law  by  which  such  object  was 
to  be  attained.  The  first  thing  which  seemed  a  difficulty  appears 
to  have  arisen  from  the  circumstance  of  the  Sessions  being  held 
[  *55  ]  at  *Canterbury  on  the  5th  of  January  and  at  Maidstone  on  the  7th, 
when  the  plaintiff  gave  six  days*  notice  to  the  Maidstone  Sessions, 
instead  of  eight  days,  required  by  the  statute.  In  such  circum- 
stances, the  course  for  the  attorney  to  pursue  was  not  to  give  notice 
and  set  the  case  down  for  trial,  but  he  should  have  required  the 
appeal  to  be  entered  at  Maidstone,  and  then  respited  over  to 
Canterbury,  where  it  might  have  been  set  down.  I  have  not  heard 
any  observations  which  can  be  said  to  be  attended  with  any 
important  effect  as  to  the  local  divisions  of  the  county,  established 
for  public  convenience,  there  being  but  one  clerk  of  the  peace.  It 
has  been  said  that  the  plaintiff  made  an  advantageous  bargain  for 
the  parish  officers,  by  the  payment  of  16Z.,  for  the  purpose  of 
having  the  case  entered  at  the  next  Quarter  Sessions.  But  the 
contrary  is  the  fact.  First  of  all,  the  justices  refused  to  hear  the 
appeal,  inasmuch  as  they  had  neither  authority  nor  jurisdiction, 
an  intermediate  Session  having  passed  over.  How,  in  such  circum- 
stances, can  it  be  said  for  the  plaintiff,  that  the  payment  of  the  16Z. 
to  the  adverse  attorney  was  advantageous  to  his  clients,  when  the 
truth  was,  that  he,  the  plaintiff,  entered  into  a  contract  idle  and 
nugatory,  and  merely  productive  of  additional  expense  ?  Thus  far, 
in  my  opinion,  complete  proof  of  want  of  care  on  the  part  of  the 
plaintiff  has  been  established.  Again,  the  statute  requires,  that 
fourteen  days'  notice  of  the  grounds  of  appeal  shall  be  given, 
signed  by  the  hands  of  the  officers  of  the  appellant  parish ;  here, 
none  was  delivered  at  all.  There  was,  indeed,  what  may  be 
called  a  statement,  but  it  was  not  made  within  the  fourteen  days, 
and  it  was  not  signed  by  the  parish  officers,  but  by  the  plaintiff 
himself,  although  he  charged  for  attendances  upon  the  officers,  for 
the  purpose  of  obtaining  their  signatures.  There  is,  besides,  other 
evidence  of  the  plaintiff's  misconception  and  misunderstanding  as 
to  matters  which  were  within  his  own  knowledge,  and  for  the 
carrying  of  which  into  effect,  he  was  paid.  In  fine,  open  gross 
ignorance  has  been  exhibited,  and  failure  has  followed  from  it.  It 
is  my  decided  opinion  that  there  has  been,  on  the  part  of  the 
plaintiff,  a  want   of    that  fair  knowledge  and  skill,  which  every 
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attorney  taking  upon   him   the  performance  of    the-  business  of         

others,  should  take  into   the  market;    and   the  rule   should   be      bulwer. 
discharged. 

BOSANQUET,  J. : 

The  substantial  answer  to  the  plaintiff  seeking  to  recover  the 
amount  of  his  bill  as  an  attorney,  was,  that  he  was  not  entitled  to 
recover,  on  the  ground  of  the  gross  negligence  of  the  party  him- 
self; and  it  is  affirmed  that  this  answer  is  proved  by  the  facts 
of  the  case.  An  action  may  undoubtedly  turn  out  unfruitful  and 
unsuccessful,  and  the  client  may  find  himself  deprived  of  his  costs, 
without  fault  on  the  part  of  his  attorney ;  but  still  the  litigating 
party  may  receive  benefit  by  having  his  case  conducted  by  his 
attorney  with  reasonable  skill.  What  are  the  facts  of  this  case  ? 
That  which  we  are  to  take  up  at  an  early  point  is  the  order  of 
removal,  which  was  to  be  appealed  against  at  the  next  Sessions ; 
not  that  which  did  occur  next  in  point  of  time,  but  that  at  which 
the  step  may  be  taken  by  the  rules  and  practice  of  the  Court.  It 
was  certainly  competent  to  the  parish  to  enter  the  appeal ;  they 
had  sufficient  time  to  do  so,  though  they  did  not  employ  the 
plaintiff  as  their  attorney  until  shortly  before  the  Sessions.  But 
the  time  of  the  next  practicable  Sessions  is  not  to  be  computed  from 
the  employment  of  the  attorney,  but  from  the  notice  of  the  order 
of  removal.  With  respect  to  this  order,  the  plaintiff  said  to  his 
clients,  you  have  hit  the  time  for  making  your  appeal.  This,  no 
doubt,  was  said  truly,  for  he  might  have  entered  the  case  and 
respited  it  over.  The  notice  given  was  one  but  of  six  days,  con- 
sequently the  notice  should  not  have  been  to  hear  the  case,  but  to 
enter  and  respite  it  until  the  next  Session.  In  such  state  of  things, 
what  does  the  plaintiff  do  ?  He  goes  to  Maidstone,  but  he  does  not 
enter  the  appeal  there,  and  get  an  order  for  respiting  it  over,  which 
he  might  have  done  as  a  matter  of  right ;  but  he  is  allowed  to  do 
so  upon  the  condition  of  paying  a  certain  sum.  It  is  quite  clear 
that  he  had  abundant  time,  from  the  day  upon  which  he  received 
his  instructions  to  enter  the  case  at  Maidstone  and  respite  it  over  to 
the  next  Session,  held  at  Canterbury,  for  the  eastern  division  of 
Kent.  This,  however,  he  did  not  do.  He  did  not  enter  and  respite 
the  case  at  Maidstone ;  consequently  at  the  next  Canterbury 
Session  *the  justices  refused  to  hear  it,  as  they  had  neither  [  *5()  ] 
authority  nor  jurisdiction,  on  account  of  the  intermediate  Session. 
It  has  been  said,  that  the  plaintiff  was  led  into  this  conduct  by 
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the  opposite  attorney ;  but  who  is  he  ?  Why  shoald  the  overseers, 
BcLWER.  the  clients  of  the  plain tifif,  be  bound  by  such  agreement?  If  their 
attorney  thought  proper  to  enter  into  an  agreement  with  a  third 
person,  as  to  the  hearing  of  a  case  which  the  Sessions  cannot  hear, 
is  not  his  conduct  in  entering  into  an  agreement  which  the  law  did 
not  sanction  or  permit,  a  part  of  his  negligence  and  ignorance  ? 
And,  having  entered  into  such  agreement,  he  surely  cannot  be  said 
to  have  a  right  to  come  upon  his  clients  for  those  expenses  to 
which  he  put  them.  Even  supposing  that,  in  consequence  of  the 
agreement,  the  justices  at  the  Sessions  had  consented  to  hear  the 
appeal,  there  were  still  two  other  statutes  which  he  was  bound  to 
understand ;  one  of  which  required  the  notice  of  appeal  to  be 
given  eight  clear  days  before  the  Session,  and  the  other  that  the 
statement  of  the  grounds  of  appeal  should  either  be  given  with  the 
notice  of  appeal,  or  fourteen  days  at  least  before  the  first  day  of 
the  Session,  and  that  it  should  be  signed  by  the  overseers  or  guar- 
dians of  the  poor  of  the  appellant  parish,  with  their  own  hands. 
As  to  the  former,  the  notice  was  not  given,  and  the  statement  was 
not  signed  by  the  parish  officers  at  all.  In  fine,  the  plaintiff 
conferred  no  benefit  or  service  whatever,  and,  consequently,  was 
entitled  to  no  remuneration. 

Maule,  J. : 

The  consideration  for  the  promise  alleged  in  the  declaration  was 
work  and  labour  done  by  the  plaintiff  for  the  defendants,  at  their 
request.  The  work  and  labour  for  which  the  demand  is  made  were 
for  the  purpose  of  putting  the  defendants  in  the  way  of  trying  the 
merits  of  their  case  at  the  General  Quarter  Sessions  for  the  county 
of  Kent.  In  the  attainment  of  this  object,  the  attorney  failed,  in 
consequence  of  the  gross  ignorance  which  he  exhibited  at  every 
step.  In  consequence  of  such  ignorance,  the  object  required  by 
the  defendants  was  not  attained.  It  no  doubt  often  happens  that 
there  are  certain  branches  of  the  profession  to  which  attornies  do 
not  attend,  and  in  which  they  are  not  skilled,  however  skilled  they 
may  be  in  others  ;  in  such  case,  however,  it  is  incumbent  on  them 
to  procure  the  assistance  of  persons  more  expert  in  these  particular 
departments ;  and  if  they  do  not,  they  must  take  the  consequence. 
Here,  the  plaintiff  appears  to  have  been  ignorant  at  once  of  his 
rights  and  of  his  duties,  under  the  9  Geo.  I.  c.  7,  s.  8.  It  is 
universally  admitted  and  known,  that,  accordi  g  to  Sessions 
practice,  the  appellant  has  a  right  to  enter  and  respite  the  appeal. 
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as  well  as  he  has  a  right  to  enter  and  try  it ;  and  the  justices  nre         

bound  to  receive  the  appeal   in   the  former  case  (i).     Upon  this      bulweb. 
part  of  the  case  the  plaintiff  has  shown  himself  ignorant  of  very 
familiar   law.     He  neither  communicated    nor   handed   over   the 
statute  to  his  learned  counsel.     The  question  depended,  in  a  great 
measure,  on  the  81st  section  of  the  late  Poor  Law  Act,  at  which  he 
does  not  appear  to  have  looked  at  all.     There  is  no  difficulty  what- 
ever in  the  statute.     It  merely  speaks  of  the  fourteen  days*  notice 
which  is  to  be  given  ;  and  this  it  does  in  terms  than  which  language 
can  furnish  or  afford  none  plainer.     There  is  nothing  in  the  statute 
which  is  calculated  to  mislead  any  one ;  there  is  nothing  doubtful 
in  it.     If  the  plaintiff  had  looked  into  the  statute  he  would,  of 
course,  have  given  due  notice,  but  he  did  not  look  into  it,  and  he 
consequently  failed  in  attaining  that  which  was  mainly  the  object 
of  the  parish  officers,  the  trying  of  the  merits  of  the  case.     What 
does  he  next  ?    He  purchases,  for  the  sum  of  16/.,  the  power  of 
asking    the   Sessions  to   grant    that,   over   which   they   had   not 
jurisdiction,  which  the  opposite  party  had  not  the  power  to  grant, 
and  which  he  himself  might  have  done  for  nothing,  namely,  the 
entering  of  the  case  and  the  respiting  of  it  over ;  but  he  does  not 
so  enter  and  respite  it.      The  negligence  of    the  attorney  has 
prevented  the  defendants  from  obtaining  a  hearing  of  their  case, 
which,  had  his  conduct  been  what  it  ought,  he  would  have  enabled 
them  to  do.     There  has  been  no  negligence  on  the  part  of  the 
clients ;  the  officers  had  a  right  to  take  time  to  consider.    In  fine, 
the  ^plaintiff  has  not  conferred  the  smallest  service — he  has  not       [  *57  ] 
contributed  in  the  slightest  degree  to  the  object  which  the  parish 
officers  had   in  view;    and  he  is   therefore  not  entitled   to  the 
remuneration  which  he  sought  to  recover.     The  rule  should  be 

discharged. 

Rule  discharged. 

(1)  The  Sessions  are  bound  to  receive  Hence   the  practice  of    entering  and 

the   appeal,   although  no    notice  has  respiting  appeals — ff  rfc  note  to  Chitty's 

been  given:    Rex  v.    The  Justices   of  Statutes,  p.  794. 
Staffordshire,  8  E.  B.  668  (7  East,  649). 
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IN    THE    COURT    OF    EXCHEQUER. 


^^^'  BARKER  V.  VAUGHAN. 

Mv,  19. 
(9  L.  J.  (N.  S.)  Ex.  4—5.) 

'-     -^  A  defendant  being  pressed  to  pay  a  debt,  promised  the  plaintiff  that  he 

[  *3  ]  would  either  call  again  the  following  day,  or  send  some  *one  to  arrange 

the  terms  of  a  security  that  was  to  be  given  by  him.  He  did  not  call  on 
the  following  day,  but  his  wife  called,  and  admitted  the  amount  of  the 
debt  claimed :  Held,  that  this  admission  was  binding  on  the  plaintiff,  there 
being  sufficient  yrimd  facie  evidence  of  the  wife's  agency. 

Assumpsit  for  goods  sold  and  delivered. 

Plea — Non  assumpsit. 

At  the  trial  before  Alderson,  B.,  at  the  sittings  in  this  Term, 
it  appeared,  that  the  defendant,  being  pressed  by  the  plaintiff 
to  settle  his  account,  promised  to  call  the  following  day,  or  send 
some  one  to  arrange  the  terms  of  the  security  to  be  given  by 
him.  On  the  following  day,  his  wife  called  upon  the  plaintiff, 
when  she  admitted  that  the  sum  of  54/.  14«.  lOd,  was  due  from 
her  husband  to  the  plaintiff.  This  was  the  only  evidence  of  that 
amount  being  due,  as  the  plaintiff  failed  to  prove  that  goods 
were  delivered  to  an  amount  exceeding  231.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  54Z.  14«.  lOd. 

Ball  now  moved  for  a  rule  to  show  cause  why  the  damages 
should  not  be  reduced  to  the  sum  of  23/.,  on  the  ground  that 
there  was  not  sufficient  evidence  of  the  wife's  agency,  and 
consequently,  that  she  could  not  bind  her  husband  by  her 
admissions ;  and  he  cited  Clijord  v.  BurUm  (i),  Emerson  v. 
Blondon{2),  Mathews  v.  Haydon  {z),  Plhnmer  v.  Sells  {4). 

(Aldbrson,  B.  :  Were  not  the  jury  at  liberty  to  infer  agency 
from  the  statement  of  the  husband  that  he  would  call  upon  the 
plaintiff  the  following  day,  or  send  some  one  to  arrange  the  terms 
of  the  security?  If  the  wife  was  an  agent  for  the  purpose  of 
giving  a  security,  must  she  not  have  been  agent,  so  as  to  be 
capable  of  admitting  money  to  be  due?) 

There  was  not  sufficient  proof  of  her   being  an  agent  for  any 
purpose. 

(1)  25  R.  R.  614  (1  Bing.  199;  1  L.  J.  (3)  3  Esp.  509. 

(0.  S.)  C.  P.  61).  (4)  3  Nev.  &  M.  422. 

(2)  5  B.  B.  725  (1  Esp.  142). 
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Pabke,  B.  :  Barker 

There  was  suflScient  prima  facie  evidence  of  agency  to  go  to  Vauqhan. 
the  jury.  The  defendant  calls  on  the  plaintiff,  and  says,  that 
on  the  following  day  he  will  either  call  himself  or  send  some  one 
to  arrange  the  terms  of  a  security  that  is  to  be  given.  He  does 
not  call  the  next  day,  but  bis  wife  comes  to  the  plaintiff.  That 
is  suflScient  prima  facie  evidence  that  she  was  the  person  whom  he 
promised  to  send  if  he  should  not  come  himself.  There  is  presump- 
tive proof  of  agency  ;  and,  consequently,  this  rule  must  be  refused. 

The  other  Barons  concurred. 

Rule  refused, 

MAGISTRATES'    CASES. 


REG.  V.  The  RECTOR  and  CHURCHWARDENS  of  i8*o, 

ST.  MARY,  LAMBETH  (I).  ^—' 

(9  L.  J.  (N.  S.)  M.  C.  113—117.)  f  ^^^  ^ 

The  rector  of  the  paiish  has  a  right  to  preside  at  a  yestiy  meeting, 
holden  for  the  election  of  churchwardens,  and,  as  presiding  officer,  of 
himself  to  fix  the  time  and  place  for  taking  the  poUs,  and  for  their 
adjournment,  if  any  should  become  necessary. 

A  BULB  had  been  obtained  in  last  Easter  Term,  calling  upon 
the  rector  and  churchwardens  of  St.  Mary,  Lambeth,  to  show 
cause  why  a  mandamus  should  not  issue,  calling  upon  them  to 
convene  a  vestry  for  the  purpose  of  electing  three  churchwardens 
of  that  parish,  and  to  take  all  necessary  steps  for  that  purpose. 

The  facts  appearing  upon  the  affidavits,  in  support  of  the  rule, 
were  as  follows : 

Upon  the  11th  of   April,  1840,  a  notice  was  duly  given  of   a 

vestry  meeting  to  be  held  at  the  Boys'  Parochial  School  Room, 

Lambeth  Green,  on  the  21st  of  April,  being  Tuesday  in  Easter 

week,  for  the  purpose,  amongst  others  specified  in  the  notice,  of 

appointing  churchwardens  for  the  parish  of  St.  Mary,  Lambeth, 

for  the  year  ensuing.     Upon  the  same  day  (the  11th  of  April), 

the  following  notice,  signed  by  the  rector  only,  was  also  placed 

upon  the  doors  of  the  churches  and  chapels:  "Parish  of  Lambeth. 

Notice  is  hereby  given,  that  if,  at  the  annual  vestry  for  the  election 

of   parish  officers  and  other  business,  which  will  be  held  in  the 

(1'  This  case  seems  unaifected,  so      Act,  1894  (56  &  57  Vict.  c.  73).      See 
far  as  relates  to  the  affairs  of  the      sects.  2 — 6  of  this  Act. — R.  C. 
Church,    by  the   Local   Government 
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The  Boys*  School   Room,  Lambeth   Green,  on  Easter  Tuesday  next, 

r.  "  at  eleven  o'clock   in   the  forenoon,  any  poll  or  polls  should  be 

Rector  AND  demanded  and  granted,  the  same  will,  for  the  convenience  and 

CHURCH-  security  of   the  inhabitants,  and   other  persons  entitled   to  vote, 

WARDENS  OF  '  '  r  » 

St.  Mary,  be  deferred  to  the  end  of  the  other  business,  and  will  be  opened 
and  proceeded  with  at  the  usual  place  of  polling,  at  the  porches 
of  the  parish  church  of  St.  Mary,  immediately  after  the  close 
of  such  other  business,  till  five  o'clock  of  that  day,  and  will  be 
continued  for  three  successive  days,  from  eight  o'clock  in  the  fore- 
noon till  five  o'clock  in  the  afternoon,  and  will  finally  close  at  five 
o'clock  in  the  afternoon  of  the  last  day  of  polling.  The  rate-payers 
entitled  to  vote  are  requested  to  bring  with  them  the  receipts  for 
the  payment  of  the  last  poor-rate  paid  by  them."  In  consequence 
of  this  notice,  three  of  the  churchwardens  addressed  a  letter  to 
the  rector,  on  the  13th  of  April,  in  which  they  stated  that  they 
thought  the  taking  of  the  poll  in  the  churchyard  would  be  extremely 
inconvenient  to  the  rate-]  ayers,  and  that  they  should  therefore, 
for  the  convenience  of  the  voters,  propose  to  the  vestry,  that  the 
poll,  if  demanded  and  duly  granted  by  the  authorities  having 
power  to  grant  it,  should  be  taken  at  the  school-room  or  some 
other  convenient  place,  and  that  they  should  make  such  prepara- 
tions at  the  school  as  would  afford  every  convenience  for  taking 
the  poll  immediately  after  the  other  business  was  got  through. 
Upon  Sunday,  the  19th,  the  following  notice  was  placed  on  the 
doors  of  the  churches  and  chapels :  "  Parish  of  St.  Mary, 
Lambeth.  Notice  is  hereby  given,  that  several  inhabitants, 
rate-payers,  having  objected  to  the  poll  (if  demanded  and  duly 
granted)  being  taken  at  the  church  porches,  and  we,  the  church- 
wardens and  overseers,  being  of  opinion,  that  any  poll  of  the 
vestry  may  be  taken  with  more  convenience  to  the  voters  and 
with  more  propriety  at  the  school-room,  or  some  other  convenient 
place,  do  give  notice,  that  we  shall  make  arrangements  to  take 
the  poll  at  the  school-room,  and  shall  propose  to  take  the  sense 
of  the  vestry  as  to  the  most  convenient  and  proper  place  for  taking 
the  poll."  (Signed  by  three  churchwardens  and  two  overseers.) 
Upon  the  appearance  of  this  notice,  the  rector  wrote  to  the 
churchwardens,  stating  that  he  could  not  consent  to  make  any 
alteration  in  the  place  for  taking  the  poll,  of  which  he  had  given 
notice.  The  vestry  meeting  was  holden  in  the  school-room,  upon 
the  21st,  in  pursuance  of  the  notice,  when  the  rector  attended, 
and  took  the  chair.     The  rector,  in  pursuance  of  the  custom  of 


Lambeth. 

[•114] 
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the  parish,  nominated  Lawrence  Redhead  as  his  warden  for  the        Thk 
ensuing  year,  and  then   the  vestry  proceeded  to  the  election  of       ^^™^ 
three  other  churchwardens,  upon  which  Fall,  Barton,  and  Hunt  rkctob  and 
were  nominated  and  proposed  by  one  party,  and  Evans,  Grissell,      Ohurch- 

,     T^    •    1   .     .  .    .  ,  ,  ,  WARDENS  OP 

and  Bright  m  opposition  to  them,  by  another  party,  upon  which     St.  Mart, 
a  *8how  of  hands  of  the  rate-payers  then  present  took  place,  and 
was  declared  by  the  rector  to  be  in  favour  of  Fall,  Hunt,  and 
Barton.      A   written  demand  of   poll   was  then  made,  on   behalf 
of   the  other  party,  when   several  persons  protested  against  the 
rector  taking  upon  himself  to  grant  a  poll,  and  to  regulate  the 
manner  of    holding    the    same,   without   taking    the   opinion   of 
the  vestry,  to  whom  they  alleged  the  right  of  regulating  the  poll 
belonged.      The   rector   declined   to  consult  the  vestry  upon  the 
subject,  and  stated  that  he  should   take  upon  himself    to  grant 
a   poll,   in   accordance   with   the    notice   that  he   had   previously 
published,  and  he  then  handed  to  the  vestry  clerk  the  following 
notice,  which  was  read:  **  I  grant  a  poll,  to  be  opened  in  conformity 
to  the   public  notice   given  by  me,  if   a  poll  or  polls  should  be 
demanded  and  granted  at  this  vestiy,  immediately  after  the  close 
of   the  other  business,  and  proceeded  with  at  the  usual  place  of 
polling,  at  the  porches  of  the  parish  church  of  St.  Mary,  till  five 
o'clock,   to   be   continued   for  three   successive  days,  from   eight 
o*clock   in   the   forenoon   till   five   o'clock   in   the  afternoon,  and 
finally  to  close  at  five  o'clock  in  the  afternoon  of   the  last  day 
of  polling.      Signed,  G.  D'Oyly,  Chairman.      April  21st,  1840." 
A  written  notice  was  then  handed  in,  signed  by  two  rate-payers, 
moving  that  the  poll  demanded  upon  the  question  of  churchwardens 
be  deferred,  and  that  the  poll  should  be  taken  at  the  boys'  school- 
room, Lambeth  Green,  at  nine  o'clock,  on  Wednesday,  the  22nd 
of  April,  and  on  the  two  following  days,  from  nine  till  five.     The 
rector  was  requested,  but  declined,  to  put  this  proposition  to  the 
meeting.     It  was  further  state  J,  that  there  was  no  instance  to  be 
found   of  the  rector   taking  upon  himself   to  grant  and  regulate 
the  poll   upon  such  occasions,  except  once,  in  1832,  which  pro- 
ceeded upon  special  grounds.     The  business  of  the  vestry  having 
continued  till  seven  o'clock  on  the  20th  of  April,  the  rector  stated 
that,  in  pursuance  of  the  notice,  the  polls  would  commence  on 
the  following  morning.      The  affidavits   then  stated   the  opening 
and  progress  of   the  polls,  till  their  close  on  Friday  afternoon, 
at   which   time    a   written    protest    against    the    legality   of    the 
proceedings  was  delivered  to  the  rector.     Upon  the  9th  of  May, 
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Thb  1840,  an  application  by  writing  was   made  to  the  rector  and 

„.  churchwardens,  to  convene  a  vestry  for  the  purpose  of  electing 

Rbctor  AND  churchwardens,  on  the  ground  that  this  election  was  void.     That 

Church-  application  was  refused. 

WABDENB  OFl,  ,««,..  i  «.  ii 

St.  Mary,  From  the  affidavits  in  answer  to  the  rule,  it  appeared  that  upon 
.AMBBTH.  ^YiQ  polls  there  was  a  large  majority  for  Evans,  Grissell,  and  Bright, 
who  were  declared  to  be  duly  elected  churchwardens.  It  was 
admitted  by  the  rector  that  he  refused  to  grant  any  other  poll  than 
that  stated  in  his  notice,  but  only  because  he  had  so  long  before 
apprised  the  parishioners  where  and  when  the  poll  would  be  taken, 
and  any  alteration  would  be  attended  with  great  inconvenience. 
It  was  stated  that  the  parish  of  St.  Mary,  Lambeth,  contained 
upwards  of  10,000  rate-payers,  out  of  whom  3,600  voted,  but 
that  the  school-room  was  unable  to  hold  above  1,500.  It  further 
appeared,  that  all  the  parties  applying  for  the  mandamus ,  with 
one  exception,  voted  at  the  election  at  the  church  porches.  The 
affidavits  stated,  that  the  rector  had  been  in  the  parish  for 
nineteen  years,  and  on  three  occasions  only,  had  the  polling 
been  conducted  at  any  other  place  than  the  church  porches: 
that  on  those  occasions  it  took  place  at  the  boys*  school-room, 
which  was  found  very  inconvenient,  when  a  great  tumult  and 
disturbance  took  place. 

The  Attorney-General  (Sir  J.  Campbell),  Thesiger,  and  Suann 
showed  cause  against  the  rule,  upon  a  former  day  of  this  Term : 

There  is  nothing  upon  these  affidavits  to  show  that  any  of  the 
proceedings  taken  by  the  rector  in  this  election  were  irregular. 
His  right  to  preside  at  the  meeting  is  distinctly  recognized  by 
section  2  of  58  Geo.  III.  c.  69  (i) ;  and,  as  incidental  to  that  right, 
he  is  the  proper  person  to  direct  where  and  in  what  manner  a 
poll  is  to  be  taken,  when  it  has  been  demanded.  The  coiitroul 
over  the  whole  proceedings  is  with  the  presiding  officer :  Rex  v. 
T/ie  Commissary  of  the  Bishop  of  Winchester  (2),  Rex  v.  The 
[  *115  ]  Archdeacon  of  Chester  (9),  Rex  v.  The  Churchwardens  of  *St.  Mary, 
Lambeth  (4).  But  it  is  admitted  he  must  use  it  reasonably.  In 
Stomfhton  v.  Reynolds  (o),  he  did  not  do  so,  but  obstructed  the 
business  by  an  irregular  adjournment.      It  has  been   supposed 

(1)  Repealed,  as  to  parish  meetings  (3)  1  Ad.  &  El.  342  :  3  L.  J.  (N.  &) 
under   the   Local    Government   Act,      M.  C.  95. 

1894  (56  &  57  Vict.  c.  73).     See  s.  89  (4)  I  Ad.  &  El.  346,  «. 

and  schedule  2  of  this  Act.— R.  C.  (5)  2  Sti-ange,  1045. 

(2)  7  East,  573. 
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that  Lord  Ellbnbobouoh,  in  the  case  first  cited,  in  the  7th  East,  The 

intended  to  say,  that  there  was  no  good  presiding  officer,  as  he  r. 

had  not  been  sworn,  but  he  alludes  to  the  rector's  churchwarden  rector  and 

not  having  been  sworn  into  office.     There  is  no  suggestion  that  Church- 

^  .       °^  WARDRNB  OP 

all  did  not  poll,  which  was  the  ground  for  refusing  a  vumdamus     St.  Mary, 
in  Reg.  v.  The  Rector  of  Lambeth  (i). 

Sir  F.  Pollock,  Creaawell,  and  G.  Hayes,  contra  : 

The  question  here  arises,  whether  the  rector  alone  may  nominate 
a  time  and  place  for  taking  the  polls,  against  the  express  wishes 
of  the  vestry.  In  Rex  v.  The  Archdeacon  of  Chester,  the  church- 
wardens, with  the  concurrence  of  the  chairman,  had  previously 
announced  where  and  when  the  polls  would  be  taken.  In  that  case 
it  is  said  by  the  Court,  that,  '*  those  who  summon  a  meeting  must 
necessarily  lay  down  some  order  for  the  proceedings."  Those  are 
the  rector  and  churchwardens ;  why,  then,  is  the  rector  to  act  alone 
as  to  the  polls  ?  Here  a  public  notice  of  opposition  to  the  rector's 
arrangement  was  given.  His  giving  a  notice  previously,  that  the 
polls  would  be  taken  at  a  certain  place,  cannot  alter  the  law.  The 
e£fect  of  Stoughton  v.  Reynolds  is  to  abridge  rather  than  enlarge  the 
power  of  the  chairman;  but  the  extent  of  power  now  contended 
for,  goes  much  beyond  that  or  any  of  the  cases.  The  rector  may 
in  fact  elect  all  the  churchwardens ;  one  as  his  own  warden,  and 
the  others,  by  means  of  a  casting  vote,  which  is  given  to  him  by 
58  Geo.  III.  c.  69,  s.  2.  Next,  it  makes  no  difference  in  this  case, 
that  the  parties  now  complaining  themselves  voted  at  the  polls 
taken  under  the  church  porches.  That  was  no  acquiescence,  as 
they  voted  under  protest :  Holt  v.  Meddowcroft  (2). 

(Lord  Denman,  Gh.  J. :  We  are  not  supposed  to  think  that  that 
would  make  any  difference.  It  would  be  a  different  thing  if  there 
had  been  a  previous  acquiescence  in  all  the  arrangements.) 

As  to  the  case  of  Rex  v.  The  Commissary  of  the  Bishop  of 
Winchester,  Lord  Ellenborough  clearly  means  to  say,  that  the 
party  had  not  been  sworn  as  presiding  officer  of  the  meeting,  and 
is  not  alluding  to  the  office  of  churchwarden. 

(Pattbson,  J. :  There  is  no  sworn  officer  in  any  case,  whether 
it  be  the  rector  who  presides,  or  another  person ;  so  that  language 
cannot  be  applicable  to  the  party  being  sworn  as  chairman.) 

Cur,  adv.  vtdt. 
(1)  47  R.  E.  613  (8  Ad.  &  El.  356.)  (2)  4  M.  &  S.  467. 
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The  The  judgment  of  the  Court  was  now  delivered  by 

Queen 

r. 
The         Lord  Denman,  Gh.  J. : 
Rector  and 
Church-         We  think  the  proper  place  to  elect  churchwardens,  is  some 

WiVRDRNSOV  ,  .        *,  ...,!,,  ,       , 

St.  Mary,  convenient  place,  m  the  precmcts  of  the  church,  and  that  the 
Lambeth,  j-^^^qj.  jjj^g  ^^  common  law  right  and  authority  to  preside  at  such 
election,  as  being  the  functionary  who  is  at  the  head  of  the  parish, 
for  all  ecclesiastical  purposes,  and  as  being  owner  in  right  of  the 
freehold  of  the  church,  in  the  parish  where  the  election  is  to  take 
place ;  and,  though  the  churchwardens,  when  they  are  once  elected, 
are  the  temporal  oflScers  of  the  parish,  yet  they  are  so  far  con- 
nected with  ecclesiastical  matters,  that  the  rector  has  a  clear  and 
undisputed  right  to  interfere  in  bringing  them  into  existence. 

If  this  matter  had  now  been  agitated  for  the  first  time,  and  if 
there  had  been  no  authority  either  the  one  way  or  the  other,  still  we 
should  have  had  no  hesitation  in  giving  this  as. our  opinion ;  but 
it  appears  to  us,  that  the  cases  that  have  been  decided,  most 
abundantly  confirm  this  opinion ;  while  the  Act  of  the  58  Geo.  III. 
c.  69,  is,  to  our  mind,  most  decisive.  That  Act  does  not  confer  a 
right  upon  the  rector  to  preside ;  that  would  not  have  been  proper, 
as  it  might  then  have  been  said  to  have  suggested  doubts  at  least  as  to 
his  right  before  ;  neither  is  it  declaratory  that  he  shall  not  preside, 
but  the  language  contained  in  it  is  an  assumption  and  recognition 
of  that  right  to  preside,  by  making  a  provision,  with  reference  to 
the  election  of  a  chairman,  in  case  of  the  absence  of  the  rector, 
and  by  proceeding  to  state  how  that  defect  shall  be  supplied ;  thas 
clearly  showing  that  the  right  to  preside  was  in  him. 
[  116  ]  Then,  assuming  that  the  rector  has  the  right  to  preside,  we  next 

come  to  the  question,  what  are  the  powers  which  that  Act  confers 
upon  him  ?  and  whether  those  powers  have  been  exercised,  in  his 
function  of  presiding  ofiicer,  rightly  or  otherwise,  according  to  law  ? 
The  statute  in  question  requires  notice  to  be  given  of  the  vestry 
meeting,  but  does  not  say  who  is  to  give  that  notice.  We  appre- 
hend the  rector,  qtia  rector,  is  the  proper  person  to  give  that  notice ; 
he  is  for  this  purpose  clearly  at  the  head  of  the  parish,  and  it 
devolves  upon  him  to  do  so.  The  meeting  is  then  held,  the  can- 
didates are  proposed,  and  a  show  of  hands  taken.  Somebody  must 
then  make  a  declaration,  stating  upon  whom  the  election  has  fallen, 
by  the  show  of  hands.  Who  is  to  do  this?  Certainly  not  the 
body  of  parishioners.  That  would  only  be  doing  the  same  thing 
over  Again.     Certainly  not  the  churchwardens;   it  does  not  fall 


Lambeth. 
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within  their  duty.     But  it  is  clearly  the  person  presiding  at  that         The 
meeting  who  is  to  make  that  declaration.  Qubbn 

A  poll  is  then  demanded.  Now,  the  parishioners  in  vestry  j^g^j^^" .  , 
assembled,  are  not  the  persons  to  consider  whether  that  poll  is  Church- 
necessary  to  be  granted  or  not ;  it  is  demandable,  as  of  right,  by  sr,  Mary, 
them  ;  no  one  can  refuse  their  demand  of  it ;  but  the  president  of 
that  meeting  is  the  person  alone  who  is  to  grant  it :  and,  in  the 
ordinary  course  of  things,  in  the  absence  of  other  business,  that 
poll  is  to  be  proceeded  with  immediately.  But,  if  there  is  other 
business  before  the  meeting,  or  if  there  are  a  number  of  voters 
remaining  unpolled  at  the  time  of  its  close,  an  adjournment  of  it 
then  becomes  indispensable.  Then  arises  the  question  of  who  is 
to  determine  the  matter  of  adjournment?  It  was  said  that  it  was 
not  the  chairman  who  was  to  determine  that  question,  but  the 
majority  of  the  voters.  How  are  you  to  ascertain  the  majority 
in  a  constituency  consisting  of  many  thousands?  Suppose  the 
majority  of  those  present  were  to  decide  in  favour  of  an  adjourn- 
ment, then  the  second  question  must  arise,  as  to  the  place  and 
time  of  adjournment.  Again ;  suppose  the  majority  were  to  vote 
against  an  adjournment :  the  consequence  would  be,  either 
that  many  voters  would  be  obliged  to  remain  there  during  the 
night,  or  lose  their  votes,  or  the  poll  might  be  closed  to  suit 
the  purposes  of  those  who  were  present,  by  which  many  other 
persons  would  entirely  lose  the  opportunity  of  voting.  There  are 
many  places  in  the  kingdom  where  something  of  this  kind  might 
be  very  likely  to  occur,  from  which  the  inconvenience  of  acting 
upon  such  a  rule  must  be  most  manifest. 

But,  setting  aside  the  great  inconvenience  which  might  arise  if 
the  principle  were  laid  down,  that  the  right  of  adjournment  was  in 
the  parishioners,  we  are  of  opinion  that  the  person  who  is  legally 
recognized  to  preside  at  such  a  meeting,  is  also  recognized  by 
virtue  of  his  office,  as  possessing  an  authority  to  regulate  the 
whole  of  the  proceedings  of  that  meeting — to  preserve  order  and 
regularity,  by  which  the  poll  may  be  taken  during  the  election,  as 
is  required  by  law — to  decide  on  what  the  proceedings  shall  be,  so 
as  to  insure  to  all  the  voters  of  the  parish  a  reasonable  and  con- 
venient opportunity  of  recording  their  votes — to  adjourn  the  poll 
to  such  other  time  as  he  may  think  fit,  and  to  do  all  those  acts 
which  are  necessary  on  his  own  responsibility — and,  if  any  of  those 
acts  are  improperly  executed,  he  will  then  be  called  on  to  answer 
for  his  improper  conduct  in  a  court  of  justice. 
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There  was  another  objection  made  during  the  argument,  namely, 
that  the  chairman,  having  the  casting  vote,  under  the  58  Geo.  III. 
c.  69,  he  might,  from  that  circumstance,  in  many  cases,  nominate 
both  the  churchwardens.  There  is  no  doubt  he  may  vote  as  a 
parishioner  ;  the  Act  of  Parliament  gives  him  that  privilege  ;  and, 
if  any  objection  arises  on  this  head,  that  objection  can  only  be 
met  by  saying  that  Parliament  itself  should  have  guarded  against 
that  inconvenience,  but,  as  it  has  not,  I  apprehend  this  Court 
cannot  interfere  with  the  discretion  of  the  chairman,  when  presiding 
at  such  an  election. 

We  do  not  consider  it  necessary  to  enter  into  any  particular  dis- 
cussion of  the  cases  cited ;  as  none  of  the  judgments  contained  in 
them  go  to  the  extent  contended  for  in  this  case,  while  the  cases  them- 
selves all  point  one  way.  The  case  of  Ston(fhton  v.  Reynolds,  as  was 
very  properly  remarked  during  the  discussion  of  the  present  case, 
has  received  an  explanation  from  the  *Court,  which  makes  it  a  good 
case  for  all  the  purposes  for  which  it  was  intended.  It  does  not 
say,  that  the  rector  has  not  the  power  to  adjourn  the  meeting, 
and  to  perform  all  the  substantial  duties  for  the  purposes  of 
that  meeting ;  but  it  would  require  a  reasonable  exercise  of  his 
discretionary  power,  where  that  is  made  use  of. 

Upon  the  whole,  therefore,  we  think  that  in  this  case  the  rule 


must  be  discharged. 


Ride  discharged. 


IN  THE  COURT  OF  EXCHEQUER. 


1839. 

Exch.  of 
Pleas. 

[2J 


PITCHFORD  AND  Another  v.  DAVIS  (1). 

(5  Meeson  &  Welsby,  2—4 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  157  ;   3  Jur.  408.) 

A  project  having  been  formed  for  the  establishment  of  a  Company  for 
the  manufacture  of  sugar  from  beet-root,  a  prospectus  was  issued,  stating 
the  proposed  capital  to  consist  of  10,000  shares  of  25/.  each.  The  directors 
began  their  works,  and  entered  into  contracts  respecting  them,  and  manu- 
factured and  sold  some  sugar ;  but  only  a  small  portion  of  the  proposed 
capital  was  raised,  and  only  1,400  out  of  the  10,000  shares  were  taken  : 
Held,  that  a  subscriber,  who  had  taken  shares  and  paid  a  deposit  on  them, 
was  not  liable  upon  the  contracts  of  the  directors,  without  proof  that  he 
knew  and  assented  to  their  proceeding  on  the  smaller  capital,  or  expressly 
authorized  the  making  of  the  contract. 

Debt  for  goods  sold  and  delivered,  work  done  and  materials  found 

and  provided,  and  on  an  account  stated.     Plea,  nunqiiam  indebitatus. 

(1)  Compare    cases    of    Companies      Companies  Act,  1856(19  &  20  Vict, 
incorporated  under  the   Joint    Stock      c.  47),  Ornamental  Pyrographic  Co.  v. 
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At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  Pitchpobd 
after  Hilary  Term,  it  appeared  that  in  the  early  part  of  the  year  davis. 
1886,  a  project  was  formed  for  the  establishment  of  a  Company 
under  the  name  of  **  The  United  Kingdom  Beet-root  Sugar  Asso- 
ciation,*' and  prospectuses  were  issued,  stating  the  proposed  capital 
to  be  in  10,000  shares  of  25/.  each,  and  the  names  of  the  directors 
were  announced.  In  the  month  of  April  in  that  year,  the  defendant 
applied  for  shares,  which  were  accordingly  allotted  to  him,  and  he 
paid  the  deposit  on  them  in  June  following.  In  the  course  of  the 
summer,  the  Company  commenced  building  their  works  with 
the  defendant's  knowledge,  and  shortly  afterwards  a  call  was 
declared  and  paid.  The  goods  for  which  the  action  was  brought 
consisted  of  certain  quantities  of  charcoal  and  lump  alum,  which 
were  supplied  by  the  plaintiffs  to  the  directors,  on  the  order  of  the 
secretary,  for  the  use  of  the  Company,  in  December,  1836,  and 
January,  1837 ;  and  in  1837,  sugar  to  the  value  of  500Z.  had  been 
made  and  sold.  The  defendant  was  not  shown  to  have  interfered 
in  the  management  of  the  concern,  but  he  was  proved  to  have  been 
on  one  occasion  at  the  manufactory,  and  to  have  said  that  he 
understood  the  nature  of  the  works,  and  the  mode  of  manufacturing 
sugar.  The  plaintiffs'  counsel  contended  that,  under  these  circum- 
stances, the  defendant  was  a  partner  in  a  trading  company,  and  a 
part-owner  of  the  goods  supplied,  and  as  such  was  liable  in  this 
action.  It  was  proved  on  cross-examination  of  the  plaintiffs' 
witnesses,  that  only  a  small  part  of  the  proposed  capital  had  been 
raised,  and  that  not  more  than  1,400  out  of  the  10,000  *shares  had  [  *8  ] 
been  taken.  The  Lord  Chief  Baron  told  the  jury,  that  without 
evidence  that  the  defendant  knew  and  assented  to  the  works  being 
carried  on  with  a  smaller  capital  than  that  which  was  originally 
proposed,  he  could  not  be  bound  by  the  contract  of  the  directors ; 
and  it  was  for  them  to  say  whether  the  works  were  so  carried 
on  with  his  knowledge  and  consent.  The  jury  having,  under  this 
direction,  found  a  verdict  for  the  defendant, 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  contended  that,  this  being  a  trading  company  whicli  had 
manufactured  and  sold  goods,  the  defendant  must  be  considered 
as  a  partner,  and  was  therefore  liable. 

Brown  (1863)  2  H.  &  C.  63 ;  and  under      (per  Baggallay,  L.  J.,  at  p.  423).  And 
tlie  Companies  Act,  18G2,  Li/on' s  caso      see   the   Companies  Act,    19(M),  s.  4, 
(186«)  35  Beav.  646;    In   re   SrottiHl,      sub-Hs.  1,  4,  o.— li.  C. 
Fetrohnm  Co.  (18H3)  23  Ch.  i>iv.  413 

R.R. — VOL.  LII.  3y 
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PiTCHFORD        (Parkb,  B.  :   Boume  v.  Freeth{i),  Vke  v.  Lady  Anson  (2) y  and 

Davis.       IHckiiiaon  v.  Valjxy  (3),  are  authorities  to  show  that  a  shareholder  who 

does  not  interfere  with  the  management  of  the  concern  is  not  liable.) 

Those  were  not  cases  of  trading  companies,  but  mining  companies. 

(Parke,  B.  :  It  matters  not  whether  they  are  trading  or  mining 
companies.) 

The  goods  are  sent  in  on  the  credit  of  the  Company,  of  which  the 
defendant,  being  a  shareholder,  was  one,  and  he  is  therefore  liable. 

(Parke,  B.  :  No,  that  is  a  fallacy ;  the  goods  are  sent  in  on  the 
order  of  the  secretary.) 

Lord  Abinger,  C.  B.  : 

The  question  is,  whether  the  directors  were  the  agents  of  the 
defendant  in  carrying  on  the  business  with  so  small  a  capital. 
I  thought  at  the  trial,  and  am  still  of  the  same  opinion,  that  where 
a  prospectus  is  issued,  and  shares  collected,  for  a  speculation  to  be 
carried  on  by  means  of  a  certain  capital  to  be  raised  in  a  certain 
number  of  shares,  a  subscriber  is  not  liable  in  the  first  instance, 
[  *4  ]  unless  the  terms  of  the  prospectus  in  that  ^respect  are  fulfilled. 
But  if  it  be  shown  that  he  knows  that  the  directors  are  carrying  on 
the  undertaking  with  a  less  capital,  and  has  acquiesced  in  their 
so  doing,  he  may  become  answerable  for  their  future  contracts.  In 
this  case,  there  was  very  little,  if  any,  evidence  o  show  that,  and 
1  am  satisfied  with  the  finding  of  the  jury. 

Parke,  B.  : 

I  think  the  case  was  properly  left  to  the  jury.  The  defendant, 
by  taking  shares  in  this  speculation,  gives  authority  to  the  directors 
to  bind  him  by  their  contracts,  in  the  event  of  the  proposed  number 
of  shares  being  disposed  of,  and  the  proposed  capital  obtained. 
The  secretary  who  gives  the  order  to  the  tradesman  is  the  party 
primarily  liable ;  the  directors  also,  who  give  the  order  to  the 
secretary,  may  be  liable.  A  third  party  may  become  liable,  if  it 
can  be  shown  that  he  has  authorized  the  act  of  the  directors 
in  making  the  contract.  But,  by  proving  the  defendant  to  be  an 
original  subscriber,  unless  the  proposed  capital  is  raised,  no  such 
authority  is  shown.     Then,  is  there  in  this  case  sufficient  evidence 

(1)  33  R.  R.  275  (9  B.  &  C.  632;  4       113. 

Man.  &  Ry.  512).  (3)  34  R.  R.  348  (10  B.  &  C.  128;  5 

(2)  7  B.  &  C.  409;  1  Man.  &  Ry.      Man.  &  Ry.  126). 
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of  authority  to  contract,  with  knowledge  that  the  directors  were  Pitch  ford 
acting  without  the  proposed  capital  liaviRg  been  obtained?     The        davib. 
jury  have  found  that  there  was  not,  and  I  think  that  the  finding  of 
the  jury  is  right. 

Alderson,  B.  : 

The  authority  given  by  the  subscribers  to  the  directors  is  a 
conditional  one,  depending  on  the  terms  of  the  prospectus  being 
fulfilled.  In  this  case  that  condition  had  not  been  fulfilled,  and 
therefore  the  defendant  is  not  bound  by  the  contract  of  the  directors; 
and  the  jury  have  found  that  he  had  not  ratified  the  act  of  the 
directors,  with  a  knowledge  of  that  condition  not  having  been 
performed. 

Rule  refused. 


WELLS  V.  HOPKINS  (1). 

(5  Meeson  &  Welsby,  7—10  ;  S.  C.  2  H.  &  H.  11 ;  3  Jur.  797.) 

To  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange, 
the  defendant  pleaded  that  the  bill  was  given  in  payment  of  the  price  of 
17  pockets  of  hops  sold  by  the  plaintiff  to  the  defendant,  as  hops  of  a 
certain  grower,  and  answeiing  certain  samples,  to  be  delivered  by  the 
plaintiff  to  the  defendant  within  a  reasonable  time  :  that,  although  a  reason- 
able time  bad  elapsed,  the  plaintiff  had  not  delivered  to  the  defendant  any 
hops  answering  the  samples,  or  any  hops  whatsoever ;  and  that  there  was 
no  consideration  for  the  bill  except  as  aforesaid.  Replication  de  injariCi, 
It  appeared  that  the  plaintiff  had  delivered  to  the  defendant  17  pockets 
of  hops,  but  inferior  to  the  samples :  Held,  that  the  general  allegation  in 
the  plea,  that  the  plaintiff  had  not  delivered  any  hops  whatever,  was 
immaterial,  and  might  be  rejected :  and  that,  without  it,  the  plea  showed  a 
total  failure  of  consideration,  and  was  an  answer  to  the  action. 

Ueld,  also,  that  if  the  plaintiff  relied  on  the  defendant's  acceptance  of 
the  inferior  hops,  he  ought  to  have  replied  it. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  dated  30th  June,  1838,  for  122/.  15«.  9(i.,  payable  three 
months  after  date  to  the  order  of  the  defendant,  and  by  him 
indorsed  to  the  plaintiff.  There  was  also  a  count  upon  an  account 
stated. 

To  the  first  count,  the  defendant  pleaded,  that  the  said  bill  of 
exchange  in  that  count  mentioned  was  drawn,  accepted,  and  indorsed 
as  therein  also  mentioned,  in  payment  of  the  price  of  divers,  to  wit, 
17  pockets  of  hops,  just  before  then,  to  wit,  on  the  30th  day  of  June, 
in  the  said  year  1838,  sold  by  the  plaintiff  to  the  defendant,  as  and 

for  hops  of  a  certain  planter,  to  wit,  one Hilder,  and  answering 

(I)  See  Bills  of  Exchange  Act,  18S2  (45  &  46  Vict.  c.  Gl),  s.  27.— K.  C. 
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Wbllb  certain  samples  then  produced  and  shown  by  the  plaintiff  to  the 
Hopkins,  defendants,  and  to  be  \^ithin  a  reasonable  time  after  the  said 
drawing,  acceptance,  and  indorsement  of  the  said  bill,  delivered  to 
the  defendant:  and  the  defendant  in  fact  says,  that  although 
a  reasonable  time  for  the  delivery  of  the  said  hops  had  at  the 
commencement  of  this  suit  elapsed,  yet  the  plaintiff  has  not 
delivered  any  pockets  of  hops  answering  the  said  samples,  or  either 
r  •«  ]  of  them,  or  any  hops  whatsoever,  but  the  plaintiff  *has  hitherto 
neglected  and  wholly  refused  so  to  do :  and  the  said  hops  so  sold 
to  the  defendant  as  aforesaid  remain  and  are  wholly  undelivered : 
and  the  consideration  on  which  the  said  bill  was  drawn,  accepted, 
and  indorsed  as  aforesaid,  has  wholly  failed :  and  the  defendant 
further  says,  that,  save  as  aforesaid,  there  never  was  any  value  or 
consideration  whatsoever  for  the  drawing,  acceptance,  or  indorse- 
ment of  the  said  bill,  as  in  the  first  count  mentioned,  or  for  the 
payment  to  the  plaintiff  of  the  amount  thereof,  or  any  part  thereof. 
Verification. 

To  the  second  count,  the  defendant  pleaded  Hon  aasumpsit. 

Replication  to  the  1st  plea,  th  injuriu. 

At  the  trial  before  Erskine,  J.,  at  the  last  Worcester  Assizes,  it 
appeared  that  17  pockets  of  hops  had  been  delivered,  and  remained 
in  the  defendant's  possession  at  the  time  of  the  trial :  but  evidence 
was  adduced  to  show  that  the  hops  delivered  did  not  correspond 
with  the  samples ;  and  the  jury  were  of  that  opinion,  and  found  a 
verdict  for  the  defendant  on  the  special  plea,  the  learned  Judge 
having  given  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the 
amount  of  principal  and  interest  due  upon  the  note. 

Ludlow,  Serjt.,  now  moved  accordingly: 

The  allegations  in  the  plea  were  not  proved  ;  and  if  they  were,  it 
was  no  answer  to  the  action.  It  was  proved  that  the  hops  were 
delivered,  and  no  steps  were  taken  to  return  them.  All  the  cases 
show  that  there  must  be  a  total  failure  of  consideration,  to  constitute 
an  answer  to  such  an  action.  In  Morgan  v,  Rkhanhon  (i).  Lord 
Ellenborouqh  held  that  though,  where  the  consideration  for  a  bill 
of  exchange  fails  entirely,  that  would  be  a  sufficient  defence  to  an 
action  upon  it  by  the  original  party,  it  is  no  defence  to  such 
an  action  that  the  consideration  fails  partially :  but  that,  under 
[  ♦9  ]  *8uch  circumstances,  the  giver  of  the  bill  must  take  his  remedy  by 
an  action  against  the  person  to  whom  it  was  given. 

(1)  10  R,  R.  624,  «.  (1  Camp.  40,  n.). 
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(Parke,  B.  :  In  that  case  the  hams,  the  consideration  for  the  bill,        Wells 
had  been  accepted,  but  afterwards  turned  out  to  be  of  an  inferior      hopkins. 
quality.     That  was  clearly  a  partial  failure  of  consideration  only.) 

This  plea  alleges  that  the  plaintiff  had  not  delivered  any  pockets 
of  hops  answering  the  samples,  or  any  hops  whatsoever ;  the  issue 
raised  by  which  is,  whether  any  hops  whatever  had  been  delivered ; 
and  that  issue  ought  to  have  been  found  for  the  plaintiff.  The 
defendant  does  not  state  the  transaction  truly  in  his  plea,  even  if  he 
had  not  accepted  the  hops. 

(Parke,  B.  :  There  is  no  doubt  that  the  plea  would  have  been 
good  without  that  allegation,  **  or  any  hops  whatsoever ;  *'  but  the 
difficulty  is,  whether,  there  being  that  allegation,  the  plaintiff  was  not 
bound  to  take  issue  on  it.    Did  you  prove  the  acceptance  of  the  hops  ?) 

No  question  was  raised  as  to  that.  If  the  defendant  meant  to  rely 
on  the  want  of  acceptance,  he  should  have  raised  that  issue  on 
the  pleadings.  But  here  the  only  issue  is,  whether  there  was  a 
delivery  or  not.  This  is  not  like  the  cases  where  a  different  thing 
was  delivered,  as  saw-dust  instead  of  sugar ;  but  the  delivery  is  of 
articles  of  the  same  nature,  though  inferior  in  value. 

Parke,  B.  : 

It  seems  to  me  that  no  rule  ought  to  be  granted;  and  on  this 
ground,  that  every  material  allegation  in  the  plea  was  proved  at  the 
trial,  and  that  the  general  allegation,  that  no  hops  whatever  were 
delivered,  was  immaterial  and  might  be  rejected.  Let  us  see 
what  are  the  facts  material  and  requisite  to  be  proved,  that  are 
stated  in  this  plea.  It  states  that  the  bill  was  drawn  and  indorsed 
in  payment  of  the  price  of  certain  hops,  sold  by  the  plaintiff  to  the 
defendaixt,  as  and  for  hops  of  a  certain  planter,  and  which  were  to 
answer  certain  samples,  and  then  it  alleges  that  the  plaintiff  had 
not  delivered  any  hops  *answering  the  said  samples.  That  would  [  *io  ] 
be  a  good  plea  without  more,  and  would  show  a  total  failure  of  the 
consideration,  which  is  to  deliver  hops  answering  to  the  samples 
within  a  reasonable  time.  If  such  inferior  hops  were  accepted, 
that  would  be  quite  a  different  case,  and  would  create  a  new 
contract.  The  only  difficulty  was,  whether,  in  consequence  of  the 
introduction  of  this  immaterial  averment  into  the  plea,  the  plaintiff 
was  not  put  under  a  difficulty  as  to  the  mode  of  replying,  and 
whether  it  was  not  therefore  open  to  him,  under  the  genera* 
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traverse,  to  show  the  delivery  of  some  hops.  But  I  think  that 
would  not  be  suflficient,  and  that  it  would  be  no  answer  to  the  plea, 
unless  he  had  delivered  others  which  were  accepted :  and  that  it 
would  therefore  l)e  necessary  in  the  replication  to  aver  the  accept- 
ance of  such  others.  The  plaintiff  is  not,  therefore,  in  a  condition, 
on  the  pleadings  as  they  stand,  to  take  advantage  of  such  a  ease : 
and  even  if  he  were,  it  did  not  appear  that  he  had  such  a  case  to 
make  in  point  of  fact.  The  substance,  therefore,  of  the  plea  being 
proved,  the  defendant  was  entitled  to  the  verdict. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  latter  allegation  in  the  plea  was 
an  immaterial  one,  which  need  not  be  proved.  It  is  a  total  failure 
of  consideration,  if  there  be  a  bargain  for  a  certain  kind  of  goods  to 
be  delivered  in  a  reasonable  time,  and  no  such  goods  are  delivered 
within  a  reasonable  time.  It  is  not  enough  for  the  seller  to  say  he 
has  delivered  goods  of  a  totally  different  kind,  unless  the  other 
party  accepts  those  other  goods. 


GuRNEY,  B.,  concurred. 


Rule  refused. 


1839. 

Ejrirfi.  of 
Plea^t. 

[11] 


DEARDEN  v.  EVANS. 

(5  Meef5on  &  Welsby,  1 1—14  ;    S.  G.  2  H.  &  H.  7 ;    8  L.  J.  (N.  S.)  Ex.  171  ;   3 

Jur.  703.) 

Where  large  masses  of  stone  had  fallen  from  time  to  time,  from  some 
cliffs  above  upon  the  field  of  a  copyhold,  and  had  become  thereby  partially 
imbedded  in  the  soil,  there  being  no  evidence  to  show  when  any  particular 
portion  of  them  had  fallen :  Held,  that  they  were  the  property  of  the  lord, 
and  that  the  copyholder  could  not  remove  them  for  his  own  profit. 

TnovER  for  stones.  Pleas,  first,  not  guilty;  secondly,  that  the 
stones  were  not  the  property  of  the  plaintiff;  on  which  isQjies  were 
joined.  At  the  trial  before  Alderson,  B.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  the  plaintiff  was  the  lord  of  the  manor 
of  Bochdale,  and  that  upon  a  field  called  Steanor  Bottom  Wood, 
which  was  part  of  a  copyhold  farm  of  the  defendant  within  the 
manor,  there  lay  a  great  quantity  of  stones  of  various  sizes  and 
weights,  varying  from  the  size  of  a  man's  hand  to  the  weight  of 
several  tons,  and  known  by  the  name  of  cobs,  which  had  in  course 
of  time  fallen  from  some  neighbouring  rocks,  called  the  Bedis-shore 
Scouts.  Some  of  these  were  wholly,  some  partially,  imbedded  in 
the  soil ;  the  smaller  ones  lay  loose  upon  the  surface.     It  appeared 
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that  the  lord  had  leased  the  quarries  within  the  manor,  and  that     Deardex 

the  lessees  had  been  in  the  habit  of  taking  these  cobs  under  their       evans. 

lease.     The  last  fall  of  any  stones  from  the  rocks  (which  were  not 

the  property  of  the  plaintifif)  was  stated  to  have  been  between 

thirty  and  forty  years  ago :    the  defendant  was  admitted  to  his 

copyhold  in  1826.     The  part  of  the  Steanor  Bottom  Wood  not 

covered  by  the  cobs  was  used  by  the  defendant  as  pasture  land. 

It  appeared,  also,  that  in  two  instances  the  lord  had  been  applied 

to  for  permission  to  remove  some  of  the  stones  by  other  persons, 

and  that  the  defendant  had  also  in  the  first  instance  applied  for 

permission  to  remove  them,  but,  upon  refusal,  had  done  so  without 

leave.    Of  late  years  the  stones  had  become  valuable  for  the 

purpose  of  making  sleepers  for  a  railway,  and  thq  defendant  had 

broken  up,  and  removed  and  sold,  many  of  them  for  that  purpose. 

At  the  trial,  it  was  contended  for  the  defendant  that  these  were  not 

minerals  to  which  the  lord  was  entitled,  but  mere  chattels,  which 

the  copyholder  had  a  right  to  take.     The  learned  *  Judge  was  of       [  *12  j 

opinion  that  jmirul  fdcU  they  formed  part  of  the  soil  of  the  close, 

and  that  if  the  defendant  alleged  that  they  were  mere  chattels,  it 

was  for  him  to  show  when  they  came  there,  of  which  there  was  no 

evidence.     His  Lordship  left  it  to  the  jury  to  say,  whether  these 

stones  had  not  fallen  some  time  or  other  from  the  rocks  above  on 

the  defendant's  land,  although  there  was  no  evidence  to  show  when 

any  particular  portion  had  fallen :  and  the  jury  having  so  found, 

the   learned  Judge  directed   the  verdict    to   be  entered   for  the 

plaintifif,  with  nominal  damages. 

Wightman   now  moved  for   a  new   trial,   on   the  ground  of 
misdirection : 

The  lord  could  be  entitled  to  these  stones  only  on  the  ground 
that  they  were  annexations  to  the  freehold,  as  being  part  of  the 
stratum  of  the  soil.  But  they  were  clearly  no  part  of  the  original 
formation  of  the  close,  and  were  unattached  to  the  soil  except  by 
their  own  weight.  The  general  soil  of  the  close  was  perfectly 
distinct  from  them.  It  is  clear  they  would  be  mere  loose  chattels 
at  the  time  of  their  first  falling. 

(Aldbrson,  B.  :  There  was  nothing  to  show  that  they  were  not 
there  before  the  grant  of  the  copyhold.) 

The  question  is,   would   the  copyholder  be  guilty  of  waste  by 
removing  them  ?    It  is  laid  down  that  a  copyholder  cannot  open 
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Dearden     new  inines  or  quarries ;  but  it  seems  that  if  he  find  open  mines  he 
KvANB.       Diay  use  the  stones :  see  Peacheif  v.  Duke  of  Somerset  (i) :  so,  also, 
he  cannot  be  guilty  of  waste  by  removing  loose  stones,  when 
incumbering  the  surface. 

(Parke,  B.  :  It  is  not  disputed  that  he  might  remove  them  for 
the  improvement  of  the  close,  for  the  purposes  of  agriculture.) 

The  whole  cause  of  action,  if  any,  arises  on  the  removal;  the 
subsequent  sale  of  them  does  not  alter  the  case. 

Lord  Abinoer,  C.  B.  : 

If  it  were  necessary  to  decide  whether  a  copyholder  might 
[  •IS  ]  remove  stones,  loose  and  recently  *brought  upon  the  land — or 
even  larger  stones  which  were  incumbering  the  land,  for  the 
advantage  of  the  copyhold  estate,  I  probably  should  not  be  dis- 
posed to  negative  the  proposition  that  he  has  such  right.  Probably 
even  a  tenant  for  years  might  do  this,  because  he  could  not 
otherwise  profitably  enjoy  the  farm.  But  this  is  quite  a  different 
case — the  question  being,  whether  large  stones,  imbedded  in  the 
soil,  and  which  perhaps  may  have  been  there  since  the  deluge,  may 
be  removed  by  the  copyholder.  Now  I  think  the  evidence  shows 
that  the  lord  has  exercised  a  right  to  remove  these  stones  for  his 
own  profit,  and  although  it  was  to  the  detriment  of  the  copyholder. 
The  case  seems  to  me  to  be  just  the  same  as  if  a  copyholder  were 
to  claim  a  right  to  remove  a  portion  of  the  land  itself :  these  are 
stones  imbedded  in  the  soil,  and  form  part  of  it,  and  part  of  the 
value  of  the  land.  I  think,  therefore,  the  verdict  was  quite  right, 
and  the  conclusion  of  law  drawn  by  the  learned  Judge  quite 
right  also. 

Parke,  B.  : 

I  also  think  there  is  no  ground  for  this  rule ;  for  that  the  point 
contended  for  by  Mr.  Wightman  does  not  arise.  If  it  had  been 
shown  that  these  stones  had  come  from  the  adjoining  hills  by  some 
convulsion  of  nature,  or  by  the  act  of  God,  while  the  defendant 
was  the  copyholder,  his  argument  would  be  well  founded ;  then 
they  would  belong,  either  to  the  party  from  whose  lands  they  had 
been  severed,  or  to  the  copyholder,  as  having  fallen  by  accident 
upon  his  soil;  and  the  lord  would  have  no  more  right  to  them 
than  in  the  case  of  an  ordinary  occupier  of  land  under  a  landlord, 

(1)  1  Stra.  447, 
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But  that  question  does  not  arise  here.     These  stones  have  been  in      Deaudem 
the  same  state  as  far  back  as  living  memory  goes,  and  are  to  be       rvans. 
considered  a  portion  of  the  soil,  just  as  much  as  the  gravel  which 
forms  a  portion  of  the  bed  of  a  river,  or  as  a  great  part  of  the  soil 
in  different  parts  of  the  country,  which  have  been  drtritus  from  the 
neighbouring  hills :    therefore  I  think  *they  must   be  considered       [  'H  ] 
part  of  the  soil  belonging  to  the  lord,  and  granted  to  him  as  part 
of  the  copyhold  estate.     And  in  that  point  of  view,  the  evidence 
was  strong  to  show  the  right  of  the  lord  to  take  them  as  part  of  the 
soil.     The  learned  Judge  so  considered  it,  and  the  evidence  justifies 
the  view  taken  by  him.     If,  therefore,  the  copyholder  takes  them 
for  any  purpose  not  authorized  for  the  benefit  of  the  copyhold 
tenement,  he  is  liable.     The  verdict  was  therefore  right,  and  the 
ruling  of  the  learned  Judge  quite  correct. 

Aldbrson,  B.  : 

It  is  quite  clear  that  these  stones  were  there  before  the  defendant, 
for  he  came  in  1826,  and  the  last  fall  of  stones  was  thirty  or  forty 
years  ago :  he  took  the  copyhold,  therefore,  with  the  stones  on  it. 
I  left  to  the  jury  the  only  point  raised  before  me,  and  which  was, 
in  fact,  the  only  question  between  the  parties. 

Rule  refused. 


HALLETT  v.  HALLETT.  isso. 

(5  Meeaon  &  Welsby,  25—28 ;    S.  C.  2  H.  &  H.  3  ;   8  L.  J.  (N.  S.)  Ex.  174  ;    7        Exch,  of 
Dowl.  P.  C.  389  ;  3  Jur.  727.)  PU'om, 

Au  arbitrator  who  had  power  to  enlarge  the  time  for  making  his  award,  L    ''  J 

by  indorsement  on  the  order  of  reference,  made  the  following  indorsement : 
"  I  direct  that  a  rule  of  this  Court  shall  be  applied  for  by  counsel's  hand, 
to  enlarge  the  time  of  making  my  award."  No  such  rule  was  applied  for : 
but  the  parties  subsequently  attended  meetings  before  the  arbitrator,  and 
made  no  objection  to  the  regularity  of  the  enlargement :  Held,  first,  that 
the  indorsement  was  itself  a  sufficient  enlargement  of  the  time:  but, 
secondly,  that,  if  it  were  not,  the  irregularity  had  been  waived. 

Archbold  had  obtained  a  rule  to  show  cause,  on  the  part  of  the 
plaintiff,  why  the  award  made  in  this  cause  *for  the  defendant  should  [  '26  ] 
not  be  set  aside,  on  the  ground,  that  the  time  for  making  the  award 
had  not  been  regularly  enlarged.  The  cause  was  referred  by  order 
of  Nisi  Prius,  containing  a  clause  empowering  the  arbitrator,  in 
the  usual  terms,  to  enlarge  the  time  by  indorsement  on  the  order. 
The  several  indorsements  made  by  him  were  in  the  following 
terms ;  ''  I  direct  that  a  rule  of  this  Court  shall  be  applied  for  by 
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Hallett  counsers  hand,  to  enlarge  the  time  for  making  my  award.*'  The 
Hallktt.  original  time  for  making  the  award  had  expired  before  it  was  made. 
It  appeared,  however,  from  the  affidavits  in  opposition  to  the  rule, 
that  the  arbitrator  (who  was  a  layman)  had  applied  to  the  plain- 
tiff's  attorney,  on  the  24th  of  May  last  (the  day  before  the 
expiration  of  the  time  for  making  his  award),  for  the  form  of 
an  indorsement  to  enlarge  the  time,  and  that  the  attorney  had 
supplied  him  with  the  above  form :  and  further,  that  the  attorney 
had  attended  all  the  subsequent  meetings  before  the  arbitrator,  and 
made  no  objection  to  the  regularity  of  the  enlargement. 

Barstow  showed  cause : 

First,  the  indorsement  itself  is  sufficient.  The  arbitrator  states 
his  own  intention  to  enlarge  the  time,  and  although  he  does  also 
that  which  is  mere  redundancy,  viz.,  directs  an  application  to  be 
made  to  the  Court  for  the  purpose,  that  does  not  vitiate  the 
indorsement.  But,  at  all  events,  if  the  time  has  not  been  regularly 
enlarged,  there  has  been  a  complete  waiver  of  the  irregularity  by 
the  subsequent  attendance  of  the  plaintiff's  attorney ;  and  the 
Court  will  not,  when  such  a  trick  has  been  practised  as  in  the 
present  case,  interfere  to  set  the  award  aside.  He  cited  Haiden  v. 
.Glasscock  {\). 

Arch  hold  y  contra  : 

This  enlargement  was  irregular.  The  form  given  by  the 
[  •27  ]  plaintiff's  attorney  was  not  complied  *with,  for  no  rule  of  Court 
was  applied  for.  Nor  is  the  plaintiff  bound  by  the  act  of  his 
attorney  in  giving  that  form;  it  was  given,  not  in  his  character 
of  attorney  for  the  plaintiff,  but  rather  as  the  friend  of  the  arbi- 
trator. The  arbitrator,  therefore,  had  no  authority  to  make  an 
award:  not  under  the  original  rule  of  reference,  because  it  had 
expired ;  nor  by  consent,  because  the  consent  must  be  limited  to 
the  terms  in  which  it  was  given,  viz.,  on  the  granting  of  a  rule 
of  Court  for  the  enlargement. 

Parke,  B.  : 

I  think  this  rule  ought  to  be  discharged  with  costs.  It  is  not 
necessary  finally  to  decide  whether  the  enlargement  was  proper 
in  itself,  although  I  incline  to  think  it  was ;  because,  although  not 
in  words,  yet  in  substance,  the  arbitrator  expresses  his  own  opinion 

(1)  5  B.  &  C,  390 ;  8  Dowl.  &  Rv.  lol, 
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that  the  time  ought  to  be  enhirged,  though  he  goes  on  to  direct  that     Hallett 

a    rule  of  Court  should  be  applied   for  for   the  purpose,  which,     hallett. 

according  to  the  original  submission,  was  not  necessary.     But, 

at  all  events,  it  is  clear  there  is  ample  evidence  that  the  attorneys 

of  both  parties — and  there  is  quite  sufficient  proof  that  they  were 

authorized  by  the  parties — subsequently  went  on  with  the  reference, 

which  affords  good  evidence  of  a  new  submission  by  parol  on  the 

terms  of  the  original  submission.     It  is  clear,  therefore,  that  we 

ought  not  to  set  aside  the  award,  and  the  rule  must  be  discharged 

with  costs. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  am  inclined  to  think  this  was  a 
good  enlargement.  The  arbitrator  has  power  to  enlarge  the  time 
by  indorsement :  then  he  says,  in  substance,  I  mean  to  enlarge  the 
time  for  making  my  award,  and  I  ask  the  concurrence  of  the  Court 
in  my  doing  so.  The  Court  does  not  intimate  its  concurrence,  but 
that  was  unnecessary ;  so  that  it  stands  on  the  expression  of  the 
arbitrator's  own  opinion,  that  the  time  ought  to  be  enlarged.  I  am 
strongly  inclined  to  think  it  ^was  a  good  enlargement  in  point  [  *28  ] 
of  regularity.  But,  at  all  events,  it  is  clear  that  the  parties  have 
gone  on  as  upon  a  good  enlargement,  and  therefore  we  ought 
not  to  set  aside  the  award.  The  rule  must  be  discharged  with 
costs,  and  I  cannot  doubt  that  the  plaintiff's  attorney  will  pay 
them. 

GuRNEY,  B.,  and  Maulb,  B.,  concurred. 

Hale  discharged  with  costs. 


In  the  MArrER  of  PARKER  and  Others (1).  isao. 

(The  Case  of  the  Canadian  Prisoners.)  Exeh.of 

Pints'. 
(5  Meeson  &  Welsby,  32—50  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  229 ;  7  Dowl.  P.  C.  208.)  ^  ^i  i 

The  Court  will  not  grant  a  habeas  corpus  to  bring  up  a  prisoner  for  the 
purpose  of  being  discharged,  on  the  ground  that  he  is  illegally  in  custody, 
unless  there  be  an  affidavit  from  himself,  or  it  be  shown  that  he  is  so 
coerced  as  to  be  unable  to  make  one. 

On  a  return  to  a  writ  of  habeas  corpus  substantially  similar  to  that  in 
Leonard  Watsim's  case,  reported  in  18  R.  H.  659  (9  Ad.  &  El.  731) : 

The  Court  refused  to  discharge  the  prisoner ;  on  the  ground  that,  even  if 

(1)  Distinguished    in    In    re   Allen      38;  but  followed  in  7?.  v.  3ffm«f  (1875) 
(1800)  3  EU.  &  EU.  338,  30  L.  J.  Q.  B.      L.  R.  6  P.  C.  App.  283.— R.  C. 
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In  re  the  condition  of  the  jxirdon  wei-e  not  lawful,  or  if,  being  lawful,  the  prisoner 

Pabkeb.  was  not  an  ai^^euting  party  to  it,  be  waa  still  liable  to  be  tried  fur  the  treason 

in  England^  and  therefore  any  subject  might  detain  him  in  custody  until 
he  was  dealt  with  according  to  law. 

In  Hilary  Term  (Jan.  24th)  Koebiuk  moved  for  writB  of  haJjeas 
corpus,  to  be  directed  to  William  Batcheldor,  the  governor  of 
the  boroagh  gaol  of  Liverpool,  commanding  him  to  bring  up  the 
bodies  of  John  G.  Parker,  Randall  Wixon,  James  Brown,  and 
Leonard  Watson,  in  order  that  they  might  be  discharged  out  of 
custody.  He  moved  on  an  affidavit  of  Mr.  Waller,  clerk  to 
Messrs.  Ashurst  and  Gainsford,  solicitors,  stating  that  he  (the 
deponent)  had  applied  to  Mr.  Batcheldor,  on  behalf  of  the 
[  *33  ]  prisoners,  for  *a  copy  of  the  warrant  under  which  they  were 
detained,  and  had  received  the  copy  annexed  thereto ;  and  also 
on  an  affidavit  of  Mr.  Ashurst,  stating  that  it  was  recited  in  such 
warrant  that  the  prisoners  had  been  convicted  of  treason,  which 
statement  he  believed  to  be  untrue,  and  that  they  had  never  been 
tried  by  any  court  of  law\  The  Court  having  intimated  that  there 
ought  to  be  an  affidavit  from  the  prisoners  themselves,  Roebuck 
referred  to  the  case  of  the  Hottentot  Venu^  (i),  to  show  that 
that  was  not  necessary. 

But  per  Curiam  : 

There  a  reason  was  assigned  for  not  producing  an  affidavit 
from  the  party  herself.  Before  granting  a  habeas  corpus  to  remove 
a  person  in  custody,  we  must  ascertain  that  an  affidavit  is  not 
reasonably  to  be  expected  from  him.  An  affidavit  is  absolutely 
necessary,  either  from  the  party  who  claims  the  writ,  or  from 
some  other  person,  so  as  to  satisfy  the  Court  that  he  is  so  coerced 
as  to  be  unable  to  make  it. 

Accordingly,  on  the  following  day,  lioehick  renewed  his 
application  on  the  affidavits  of  the  four  prisoners  themselves, 
stating  that  they  had  never  been  arraigned,  tried,  convicted,  or 
sentenced  by  any  Court  in  Canada  or  elsewhere,  and  that  they 
were  totally  ignorant  of  the  term  for  which  they  were  detained. 
Although,  in  Hobhouse's  case  (2),  it  was  laid  down  that  the  writ 
of  habeas  corpus  did  not  issue  of  course,  but  that  the  Court  must 
exercise  a  discretion  upon  it ;  yet  here  the  Court,  finding  that  the 
prisoners  were  detained  on  a  warrant,  the  force  of  which  was  spent 
on  their  arrival  in  England,  and  which  could  not  authorize  the 
(1)  12  B.  R,  320  (13  East,  195).  (2)  22  B.  B.  443  (3  B.  &  Aid.  420). 
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detention  of  any  person  here,  and  which   also  contained  untrue        in  re 

allegations  as  the  grounds  on  which  it  proceeded,  would  consider 

this  sufficient  to  constitute  a  prima  facie  *case,  and  to  call  upon       [  •SI  ] 

the  party  detaining  the  prisoners  to  show  to  the  Court  the  grounds 

of  their  detention. 

The  writs  having  been  granted,  a  return  was  made  in  the  case  of 
each  of  the  prisoners  [substantially  identical  with  the  amended 
return  in  Leonard  Watson's  case,  48  R.  R.  662  et  seq.,  682 
et  seq."]. 

The  points  made  in  argument  were  [substantially  the  same  with 
those  made  in  the  case  of  Leonard  Watson  (see  48  R.  R.,  671 
et  seq.)  (1). 

The  Court  took  time  for  consideration ;  and]  on  a  subsequent        [  ^7  ] 
day  (May  6th)  the  judgment  of  the  Court  was  delivered  by 

Lord  Abinobr,  C.  B.  : 

This  is  a  case  of  a  habeas  corpus  to  the  gaoler  of  Liverpool,  on 
the  return  to  which  a  motion  has  been  made  to  discharge  the 
prisoners.  The  Court  is  bound  to  look  at  the  substance  of  the 
return ;  if  it  contains  sufficient  matter  in  substance  to  show  that 
the  prisoner  is  lawfully  detained,  we  cannot  discharge  him  upon 
habeas  corpus,  though  the  return  should  in  some  respects  be 
informal,  or  should  go  into  matter  not  essential  to  the  question. 
The  return,  then,  in  substance  is,  that  by  an  Act  of  the  Legislature 
of  Upper  Canada,  the  lieutenant-govemor,  with  the  advice  of  the 
executive  council  of  that  province,  was  enabled  to  grant  a  pardon 
under  the  Great  Seal,  upon  such  terms  as  might  appear  proper,  to 
such  persons  then  under  charge  of  high  treason  committed  in  that 
province,  as  should  petition  the  lieutenant-governor  before  their 
arraignment,  praying  for  pardon,  and  that  the  same  Act  provides, 
that  in  case  any  *person  should  be  pardoned  under  that  Act  upon  [  *^»  ] 
condition  of  being  transported  or  banishing  himself  from  that 
province  either  for  life  or^for  any  term  of  years,  such  person,  if  he 
should  return  to  the  province  before  the  period  of  his  transportation 
or  banishment,  should  be  guilty  of  felony,  and  liable  to  suffer 
death ;  and  after  the  passing  of  that  Act,  the  prisoner  was  duly 
indicted  at  a  special  Court  of  Oyer  and  Terminer,  held  by  authority 

(1)  A  full  report  of  all  the  proceediugs      also  beeu  published  by  Mr.  Fr)%  one 
in  toth  Coui-ts,  with  an  able  introduc-       of  the  counsel  for  the  prisoners. 
tion  on  the  writ  of  habeas  corpus ^  has 
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lure  of  another  Act  of  the  same  Legislature,  for  the  crime  of  high 
treason  ;  that  before  his  arraignment,  in  accordance  with  the  statute, 
the  prisoner  petitioned  the  lieutenant-governor,  confessing  his  guilt 
of  the  treason  charged  against  him,  and  praying  that  her  Majesty's 
pardon  might  be  extended  to  him  upon  such  conditions  as  the 
lieutenant-governor,  by  and  with  the  advice  of  the  executive  council, 
should  see  fit ;  that  the  lieutenant-governor  did,  with  the  advice  of 
the  council,  consent  that  her  Majesty's  mercy  should  be  extended  to 
him,  upon  condition  that  he  should  be  transported  and  remain 
transported  to  her  Majesty's  colony  of  Van  Dieman's  Land  for  the 
term  of  fourteen  years  next  ensuing  the  date  of  his  arrival  at  Van 
Dieman's  Land,  to  which  terms  and  conditions  the  prisoner 
assented,  and  therefore  the  lieutenant-governor  did,  by  letters 
patent  under  the  seal  of  the  province,  remit  and  release  the  prisoner 
from  all  and  every  punishment  that  might  be  inflicted  upon  him 
by  reason  of  the  said  treason  so  confessed,  upon  the  condition, 
nevertheless,  that  he  should  be  and  remain  transported  for  the 
term  aforesaid.  The  return  then  states,  that  there  being  no  means  of 
conveying  the  prisoner  directly  from  Upper  Canada  to  Van  Dieman's 
Land,  it  became  necessary  to  convey  him  first  to  Quebec,  in  Lower 
Canada,  and  then  to  England,  for  the  purpose  of  transporting  him 
to  Van  Dieman's  Land,  and  that  accordingly  he  was  transmitted  by 
authority  of  the  lieutenant-governor  of  Upper  Canada  to  Quebec, 
and  thence,  by  authority  of  the  executive  government  there,  which 

[  *^d  ]  issued  letters  patent  in  the  name  of  *her  Majesty  to  command  that 
the  prisoner  should  be  delivered  to  Digby  Morton,  the  master  of  the 
bark  Captain  Rosa^  to  be  by  him  conveyed  to  England,  to  such 
place  as  her  Majesty  should  think  fit,  to  the  end  that  he  might 
thence  be  transported  to  Van  Dieman's  Land  ;  that  Digby  Morton 
accordingly  brought  him  to  Liverpool,  the  same  being  the  place 
which  seemed  fit  to  her  Majesty,  and  which  was  the  most  proper 
place  for  the  purpose,  and  there  delivered  him  to  the  gaoler  of 
Liverpool,  who  detains  him  in  his  custody  whilst  means  are 
preparing  to  transport  him  to  Van  Dieman's  Land.  This  is  the 
substance  of  the  return,  against  which  many  ingenious  objections 
have  been  urged;  the  principal  of  which  seem  to  be,  that  the 
Legislature  of  Upper  Canada  had  no  authority  to  make  any  such 
law  ;  that  if  they  had,  it  could  be  binding  only  within  the  precincts 
of  that  province ;  that  it  could  communicate  no  authority  to  any 
X)erson  out  of  that  province,  and  therefore  could  give  none  to  the 
gaoler  of  Liverpool ;    that  even  if  it  could  have  that  effect,  the 
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pardon  granted   under   that  law   being    conditional,   it   was    not         in  re 
competent  to  the  prisoner  to  accept  a  pardon,  whereby  he  submitted      ^^^^^^ 
himself  to  imprisonment   or  transportation ;   or  that   if  it   were 
competent  to  him  to  accept  a  pardon  with  such  a  condition,  he  has 
still  a  right  to  retract  his  consent,  and  to  be  set  free  from  the  obliga- 
tion imposed  upon  him  by  the  condition.     All  these  topics  have 
been  elaborately  argued  on   both   sides,  and   have  received  due 
attention  from  the  Court ;  but  in  the  view  which  we  take  of  the 
case,  we  do  not  think  it  necessary  to  pronounce  any  opinion  upon 
them.     If  the  condition  upon  which  alone  the  pardon  was  granted 
be  void,  the  pardon  must  also  be  void.     If  the   condition  were 
lawful,  but  the  prisoner  did  not  assent  to  it,  nor  submit  to  be 
transported,  he  cannot  have  the  benefit  of  the  pardon  ;  or  if,  having 
assented  to  it,  his  assent  be  revocable,  we  must  consider  him  to 
have  retracted  it  by  this  application  to  be  set  at  liberty,  in  which 
case  he  is  equally  unable  to  avail  himself  *of  the  pardon.     Looking       [  •r>o  J 
then  at  the  return,  the  position  of  the  prisoner  appears  to  be  this  : 
that  he  has  been  indicted  for  high  treason  committed  in  Canada 
against  her  Majesty ;  that  he  has  confessed  himself  guilty  of  that 
treason ;  that  he  is  liable  to  be  tried  for  it  in  England ;  that  he 
cannot  plead  the  pardon  which  he  has  renounced ;  and  that  he  is 
now  in  the  custody  of  the  gaoler  of  Liverpool,  under  such  circum- 
stances as  would  justify  any  subject  of  the  Crown  of  England  in 
taking  and  detaining  him  in  custody  until  he  be  dealt  with  accord- 
ing to  law.     Any  subject  who  held  him  in  custody  with  a  knowledge 
of  the  circumstances  would   be  guilty  of  a  crime  in  aiding  and 
assisting  his  escape,  if  he  be  permitted  to  go  at  large  without 
lawful  authority.     How  then  can  we  order  the  gaoler  of  Liverpool, 
or  any  other  person  who  has  him  in  custody,  with  knowledge  of 
these  circumstances,  to  let  him  go  at  large  ?    If  the  prisoner  cannot 
be  lawfully  transported  under  his  present  circumstances,  it  is  to  be 
presumed  that  the  Government,  upon  being  so  certified,  will  take 
proper  measures  for  prosecuting  him  for  the  crime  of  treason  in 
England.     For  these  reasons,  we  are  of  opinion  that  the  prisoner 
must  be  remanded. 

The  prisoners  were  remanded  accordingly. 
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1839.  GISBORNE  V.   HART. 

^^^^       (o  Meeson  &  Welsby,  50—60 ;  8.  C.  8  L.  J.  (N.  S.)  Ex.  197 ;  7  Bowl.  P.  C.  402  ; 

Pleas,  3  Jur.  536.) 

[  50  ]  Where  an  action  of  assumpsit,  the  declaration  in  which  contained  a  count 

upon  a  proniisson;' note  for  221.  lU,  9c/.,  and  a  count  upon  an  account  stated 
for  30/.,  was  referred  to  arbitration,  and  the  arbitrator  found  that  the 
plaintiff  had  good  cause  of  action  for,  and  was  and  is  legally  entitled  to 
have,  claim,  and  recover  of  and  from  the  defendant,  the  sum  of  22/.  11«.  9c/., 
being  the  amount  of  the  proniissoiy  note  mentioned  in  the  pleadings  in  the 
said  cause :  Held,  that  the  award  was  bad,  inasmuch  as  it  did  not  dispose 
of  the  issue  upon  the  account  stated. 

In  an  action  upon  the  award,  the  declaration  stated  that  the  original  action 
was  referred  by  a  rule  of  Court  to  A.  B.,  who  duly  made  his  award  of  and 
concerning  the  premises  so  referred  to  him,  and  did  thereby  find  &c.  The 
defendant  pleaded,  that  the  said  A.  B.  did  not  duly  make  and  publish  his 
award  of  and  concerning  the  premises  referred,  in  manner  and  form  &c. : 
Held,  that  the  production  of  the  award  and  the  rule  of  Court  was  sufficient 
prima  facie  evidence  to  support  the  issue  on  the  part  of  the  plaintiff,  until 
the  validity  of  the  award  was  impeached  by  evidence  dehors  on  the  part 
of  the  defendant. 

Debt.  The  declaration  stated,  for  that  whereas  theretofore,  to 
r  *•>!  ]  wit,  on  &c.,  a  certain  cause  was  pending  and  *  undetermined  in  her 
Majesty's  Court  of  Common  Pleas  at  Lancaster,  wherein  the 
plaintiff  and  defendant  were  respectively  also  the  plaintiff  and 
defendant ;  and  thereupon,  to  wit,  on  the  same  day  and  year 
aforesaid,  by  a  rule  or  order  of  the  said  Court,  upon  hearing 
the  attorneys  or  agents  on  both  sides,  and  by  their  consent,  it 
was  ordered  that  the  said  cause  be  referred  to  the  award,  order, 
arbitrament,  final  end  and  determination  of  J.  S.  T.  G.,  Esq., 
barrister -at -law,  so  that  he  made  and  published  his  award  in 
writing,  and  ready  to  be  delivered  to  the  parties,  or  either  of  them 
requiring  the  same,  on  or  before  the  first  of  June  then  next 
ensuing;  and  by  the  like  consent  it  was  ordered  by  the  said 
Court,  that  the  said  arbitrator  should  be  at  liberty,  if  he  should 
think  fit,  to  examine  the  said  parties  to  the  said  suit  upon  oath ; 
and  for  that  purpose  the  said  parties,  and  also  the  witnesses  to 
be  examined  before  the  said  arbitrator,  touching  the  matters 
referred,  should  and  might  be  sworn  before  a  Judge  of  her 
Majesty's  Court  of  Common  Pleas  at  Lancaster,  or  some  com- 
missioner duly  authorized,  or  the  said  arbitrator;  and  that  the 
said  parties  should  produce  before  the  said  arbitrator  all  books  ^ 
deeds,  papers,  and  writings  whatsoever,  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference ;  and  by  the 
like  consent  it  was  also  ordered  by  the  said  Court,  that  the  costs 
of  the  said  suit  should  abide  the  event  of  the  award  to  be  made 
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and  published   as  aforesaid,  and  that  the  costs  of   the  reference     Gisbohne 

should  be  in  the  discretion  of  the  said  arbitrator;  and  that  the        habt. 

said  parties  should,  on  their  respective  parts,  in  all  things  stand 

to,   obey,  abide  by,  perform,  fulfil,   and  keep   the  award,  order, 

arbitrament,  final  end  and  determination  of   the  said  arbitrator, 

so  to  be  made  and  published  as  aforesaid ;  and  by  the  like  consent 

it  was  further  ordered  by  the  said  Court,  that  if  either  of  the  said 

parties  should  by  affected  or  wilful  delay  prevent  the  said  arbitrator 

from  making  his  award  ready  to  be  delivered  as  aforesaid,  in  that 

case  the  party  so  offending  should  pay  the  *  other  such  costs  as  her       [  *i>2  ] 

Majesty's  Court  of  Common  Pleas  at  Lancaster  should  direct; 

and  that  neither  of  the  parties  should  bring  or  prosecute,  or  cause 

to  be  brought  or  prosecuted,  any  writ  of  error,  or  file  any  bill  of 

equity  against  the  said  arbitrator,  or  against  each  other,  as  by  such 

rule  or  order,  reference  being  thereunto  had,  will  fully  and  at  large 

appear :  and  the  plaintiff  in  fact  saith,  that  afterwards  and  before 

the  said  Ist  day  of  June  aforesaid,  to  wit,  on  the  80th  of  May 

in  the  year  1838  aforesaid,  the  said  arbitrator  took  upon  himself 

the  said  arbitration  and  reference,  and  also  before  the  said  1st  day 

of  June,  to  wit,  on  the  said  30th  May,  duly  made  and  published 

his  award  in  writing  of  and  concerning  the  said  premises  so  referred 

to  him,  ready  to  be  delivered  to  the  said  parties  or  either  of  them 

requiring  the  same ;  and  did  thereby  award,  find,  and  adjudge  that 

the  plaintiff  had  good  cause  of  action  for,  and  was  and  is  legally 

entitled  to  have,  claim,  and  recover  of  and  from  the  defendant, 

the  sum  of  221.  lis.  9d.,  being  the  amount  of  the  promissory 

note  mentioned  in  the  pleadings  in  the  said  cause;  and  he  did 

further  award,  order,  and  direct  that  the  defendant  should,  on  or 

before  the  1st  day  of  August  then  next,  pay  to  the  plaintiff,  or 

to  whom  he  might  direct,  at  the  oflSce  of  Mr.  W.'C.  Chew,  of 

Manchester,  his  attorney,  the  said  sum  of  22/.  lis.  9d.,  together 

with  the  costs  of  the  said  action,  and  also  the  costs  of  the  said 

reference  and  of   his  award,  such  costs   in  the  meantime  to  be 

taxed  by  the  proper  officer  of   the  said  Court  of  Common  Fleas 

at  Lancaster,  as  by  the  said  award,  reference  being  thereunto  had, 

will  fully  and  at  large  appear :   and  the  plaintiff   further  saith, 

that  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  the 

costs  of  the  said  action,  and  also  the  costs  of  the  said  reference 

and  award,  were  duly  taxed  by  the  proper  officer  of  the  said  Court, 

and  amounted  when  so  taxed  to  a  large  sum,  that  is  to  say,  the 

sum  of  82Z.  1«.,  whereof  the  defendant  then  had  notice;  yet  the 

B.R. — VOL.  LH.  40 
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GisBOBSE     defendant  did  not  nor  would,  on  or  before  the  said  *lst  August, 

Habt.       at  the  office  of  the  said  W.  C,  Chew,  or  at  any  other  time  or  place 

[  *o3  ]       whatsoever,  although  often  requested  so  to  do,  pay  to  the  plaintiff 

the  said  sum  of  221.  lis.  9d.  in  the  said  award  mentioned,  or  the  said 

sum  of  821.  Is.,  the  costs  as  aforesaid,  but  wholly  refused  so  to  do,  and 

the  same  and  every  part  thereof  is  still  due  and  unpaid,  whereby,  &c. 

The  defendant  pleaded,  first,  that  the  said  J.  S.  T.  G.  did  not 

duly  make  and  publish  his  award  in  writing  of  and  concerning 

the  said  premises  referred  to  therein  (i),  in  manner  and  form  as 

the  plaintiff  had  above  in  that  behalf  alleged. 

The  second  plea  set  out  the  pleadings  in  the  cause  referred,  from 
which  it  appeared,  that  the  declaration  contained  a  count  on  a 
promissory  note  for  221.  lis.  9d.y  and  also  a  count  upon  an  account 
stated  for  801. ;  that  to  the  first  count,  the  defendant  had  pleaded 
that  he,  the  defendant,  was  induced  to  enter  into  and  make  the 
said  promissory  note  and  promise,  through  and  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  his  agent 
and  others  in  collusion  with  him ;  concluding  with  a  verification : 
and  to  the  last  count  of  the  declaration,  the  defendant  said  that 
he  did  not  promise  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained  against  him.  And  the  plaintiff,  as  to  the 
said  plea  of  the  defendant  to  the  said  first  count  of  the  declaration, 
said  that  the  defendant  was  not  induced  to  enter  into  and  make 
the  said  promissory  note  and  promise,  through  and  by  means  of  the 
fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  his  agents, 
and  others  in  collusion  with  him  and  them,  as  in  that  plea  alleged ; 
on  which  issue  was  joined :  the  plaintiff  also  joined  issue  on  the 
plea  of  non  assumpsit.  The  plea  then  set  out  the  award  verbatim, 
and  which  corresponded  with  that  stated  in  the  declaration.     The 

[  'fi*  ]  *arbitrator  concluded  by  awarding  as  follows :  **  I  do  find  and  adjudge 
that  the  plaintiff  had  good  cause  of  action  for,  and  was  and  is 
legally  entitled  to  have,  claim,  and  recover  of  and  from  the  said 
defendant,  the  sum  of  221.  lis.  9d.,  being  the  amount  of  the 
promissory  note  mentioned  in  the  pleadings  in  the  said  cause ; 
and  I  do  award,  order,  and  direct,  that  the  said  defendant  shall 
and  do,  on  or  before  the  1st  of  August  next,  pay  to  the  said 
plaintiff,  or  to  whom  he  may  direct,  at  the  office  of  Mr.  W.  C. 
Chew,  of  Manchester  aforesaid,  his  attorney,  the  said  sum  of 
221.  lis.  9d.,  together  with  the  costs  of  the  said  action,  and  also 
the  costs  of  the  said  reference,  and  of  this  my  award,  such  costs 
(1)  Tt  was  said  that  this  was  i  mistake  in  the  copy  for  the  word  "him." 
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in  the  meantime  to  be  taxed  by  the  proper  officer  of  the  said  Court     Gisbobne 
of  Common  Pleas  at  Lancaster."  Hart. 

The  plaintiif,  as  to  the  first  plea,  joined  issue;  and  as  to  the 
second  plea,  replied  that  the  cause  of  action  of  him  the  plaintiff 
against  the  defendant  on  the  said  count  upon  the  account  stated 
in  the  second  plea  set  forth,  was  upon  an  account  stated  between 
him  and  the  defendant  in  respect  of  the  same  identical  sum  of 
22/.  Il8.  9d.  mentioned  in  the  said  promissory  note  and  the  said 
count  thereon,  in  the  said  second  plea  also  set  forth. 

To  this  replication  there  was  a  special  demurrer,  assigning  the 
following  causes,  viz. :  That  it  is  not  averred  with  sufficient  certainty 
that  any  account  was  stated  between  the  plaintiff  and  defendant, 
as  alleged  in  the  said  count  upon  an  account  stated  in  the  replication 
mentioned,  or  that  the  said  supposed  account  was  stated  in  respect  of 
the  same  identical  sum  of  money  mentioned  in  the  said  promissory 
note  only,  and  no  other  sum ;  or  that  any  proof  or  evidence  was 
produced  or  given  before  the  said  J.  S.  T.  G.,  Esq.,  on  the  said  arbitra- 
tion or  reference,  of  any  such  account  having  been  stated,  or  that 
the  said  last-mentioned  gentleman,  in  or  by  his  said  award,  awarded 
or  decided  upon  or  in  respect  of  any  such  supposed  account  stated. 

The  plaintiff,  upon  the  trial  of  the  issue  in  fact,  proved  his  case  [  55  ] 
by  production  of  the  rule  of  reference  and  the  award.  The 
defendant  contended  that  this  was  not  sufficient,  and  that  the 
plaintiff  was  bound  to  show  what  was  the  matter  referred,  without 
which  he  failed  to  show  that  the  award  was  valid.  The  objection 
was  overruled,  and  the  plaintiff  obtained  a  verdict ;  but  leave  was 
given  to  the  defendant  to  move  for  a  new  trial,  on  the  ground  of 
the  insufficiency  of  this  evidence.  A  rule  having  been  obtained 
accordingly,  the  arguments  on  it  and  on  the  demurrer  were  heard 
together. 

Cresswell,  for  the  defendant : 

The  award  is  bad,  inasmuch  as  it  does  not  dispose  of  all  the 
matters  referred.  The  matters  referred  are,  in  effect,  an  action 
on  a  promissory  note  and  an  action  upon  an  account  stated  ;  and 
it  was  necessary  to  make  a  determination  on  each  issue ;  but  the 
arbitrator  has  made  no  award  as  to  the  issue  on  the  account  stated. 
These  two  accounts,  since  the  new  rules,  cannot  be  considered  to 
be  for  the  same  cause  of  action.  The  case  of  Doe  d.  Madkins 
V.  Homer  (i)  applies  in  principle  to  the  present.  There  an  award 
(1)  47  R.  R.  573  (8  Ad.  &  El.  235 ;  3  Nev.  &  P.  344). 

40—2 
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GisBOBMK  ill  an  action  of  ejectment  was  held  bad  because  it  did  not  find 
Habt.  upon  which  of  two  demises  the  plainti£f  was  entitled  to  recover : 
and  LiTTLEDALB,  J.,  put  this  case :  *'  Suppose  a  reference  of  an 
action  of  assumpsit  brought  to  recover  50/.  as  the  price  of  a  horse, 
and  50/.  as  the  price  of  a  bale  of  cloth ;  an  award  that  the  plaintiff 
was  entitled  to  50/.  for  the  horse  would  certainly  leave  the  other 
claim  for  cloth  quite  open."  So  here,  the  award  on  the  promissory 
note  would  leave  the  claim  upon  the  account  stated  quite  open. 

Martin,  contra: 

This  case  has  been  argued  on  the  assumption  that  the  award  is 
made  as  to  the  promissory  note  alone,  but  that  is  not  so.  Although 
[  •56  ]  the  action  embraced  *two  issues,  yet  the  account  alleged  in  the  one 
may  have  been  stated  of  the  promissory  note  mentioned  in  the 
other;  and  that  is  averred  to  have  been  so  in  the  replication, 
and  is  so  admitted  by  the  demurrer.  The  award  does  not  say 
that  the  plaintiff  has  a  good  cause  of  action  on  the  count  on  the 
promissory  note,  but  "  for  the  amount  of  "  the  promissory  note. 

(Lord  Abinger,  G.  B.  :  You  say  in  the  replication  that  it  is  the 
same  sum,  but  the  arbitrator  has  not  said  so.) 

The  award  is  substantially  a  finding  on  both  issues.  A  finding 
that  the  plaintiff  has  a  good  cause  of  action,  is  a  finding  in  his 
favour  on  all  the  issues  :  Dicas  v.  Jay  (i). 

(Parke,  B.  :  In  that  case  there  was  in  reality  only  one  issue ; 
for  the  plea  of  the  general  issue,  though  pleaded  to  several  counts, 
was  at  that  time  considered  as  raising  but  one  issue.  There  was 
no  difficulty  in  entering  the  verdict  as  found  by  the  arbitrator  in 
that  case;  it  would  be  for  the  plaintiff  on  7wn  assumpsit  for 
28/.  19s.  lOrf.,  the  sum  found  by  the  arbitrator.  The  rule  as  to 
the  costs  of  different  issues  was  not  then  made.) 

The  case  of  Rennie  v.  Mills  (2)  is  in  favour  of  the  plaintiff.  There 
TiNDAL,  Ch.  J.,  says :  "  I  do  not  see  clearly  that  the  arbitrator  did 
not  go  into  the  matters  of  the  special  count,  or  that  his  award 
is  confined  to  the  second  count ; ''  and  Erskine,  J.,  says :  ''  The 
language  of  the  award  is  as  much  applicable  to  the  special  as  the 
general  count."  Here  the  finding  is  quite  as  applicable  to  the 
one  as  the  other. 

(1)5  Bing.  281.  (2)  5  Bing.  N.  C.  249. 
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Parke,  B.  :  Gibbobke 

V, 

In  that  case  there  had  been  no  application  to  Bet  aside  the  award,  Habt. 
and  the  question  was,  in  what  way  the  Master  was  to  tax  the 
costs.  The  award  woald  stand.  The  award  here  is  clearly  bad, 
as  not  disposing  of  all  the  issues.  You  do  not  state  that  the  note 
was  laid  before  the  arbitrator  as  evidence  of  the  account  stated. 
But  I  do  not  say  that  that  would  be  sufficient.  The  Court 
endeavoured  to  avoid  coming  to  a  decision  on  *this  point  in  Dibben  [  *57  ] 
V.  The  Marquis  of  Anglesea  (i),  but  I  doubt  if  they  were  correct 
in  the  course  which  they  there  adopted,  because  the  party  could 
not  know  what  issues  the  arbitrator  intended  to  find.  The 
defendant  must  have  judgment  on  the  demurrer. 

The  rest  of  the  Court  concurred. 

Mat-tin  then  proceeded  to  argue  on  the  rule  for  a  new  trial : 

The  reference  was  of  the  cause,  and  nothing  appeared  as  to  the 
existence  of  several  counts :  and  where  an  award  is  produced  in 
evidence  which  is  good  on  the  face  of  it,  every  intendment  must  be 
made  in  favour  of  its  validity,  and  no  further  proof  is  required  to 
show  its  validity,  until  it  is  impeached  by  the  other  side. 

(Parke,  B.  :  The  issue  is,  whether  there  is  a  valid  award  of  and 
concerning  the  matter  referred.  The  plea  of  **  no  award  "  means 
"  no  award  according  to  the  submission,*'  as  was  said  by  Bayley,  J., 
in  Fisher  v.  Pimbley  (2).  It  means  no  valid  award.  Must  you  not 
show  the  validity  of  the  award  in  all  things  ?) 

That  must  be  presumed  until  the  contrary  is  shown. 

Cresswell  and  CowUntf,  contra  : 

This  is  a  declaration  upon  an  award,  which  professes  to  be  made 
of  and  concerning  the  premises  referred ;  and  the  plea  is,  that 
the  arbitrator  did  not  duly  make  his  award  of  and  concerning  the 
premises  referred:  then  the  issue  on  that  is,  whether  an  award 
was  made  of  and  concerning  the  matters  referred.  To  support 
that  issue,  the  plaintiff  must  show  not  only  an  award  good  on  the 
fa'je  of  it,  but  good  with  regard  to  the  matters  referred,  and  that 
can  only  be  done  by  showing  what  were  the  matters  referred. 
If  the  record  had  been  produced,  the  issues  in  the  action,  which 

(1)  2  Cv.  &  M.  722;  10  Biug.  508.      671  (4  M.  &  W.  432). 
J>ee  IhickwortU  v.  Harrism,  51  K.  B.  (2)  11  East,  193. 
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GiBBOBNE     were  the  subject  of  reference,  would  have  appeared,  and  the  defect 
H-^T.        of  the  award,  which  is  the  groiuid  of  this  demurrer,  would  have 
[  ♦ss  ]       *been  also  an  answer  upon  the  issue  in  fact.     The  burthen  of  proof 
was  upon  the  plaintiff. 

Lord  Abingbr,  C.  B.  : 

The  Court  have  already  disposed  of  the  demurrer ;  and  the  rule 
for  a  new  trial  must  be  discharged,  as  we  think  suflScient  prima 
facie  evidence  has  been  produced  in  support  of  the  declaration. 
We  are  not  to  intend  facts  for  the  purpose  of  vitiating  an  award  ; 
if  any  presumption  is  to  be  made  about  it  at  all,  it  ought  to  be  in 
favour  of  it,  rather  than  the  contrary.  The  award  may,  however, 
be  made  bad  by  evidence  dehors  tendered  on  the  part  of  those 
impeaching  it,  in  the  same  manner  as  it  would  be  competent  for 
them  to  do  on  applying  to  have  it  set  aside.  According  to  my 
recollection,  it  used  to  be  the  practice,  under  the  old  form  of 
pleading,  when  an  award,  good  on  the  face  of  it,  was  pleaded,  to 
reply  specially  matter  dehors  the  award  which  went  to  nullify  it, 
or,  if  the  award  was  bad  on  the  face  of  it,  to  demur. 

Parke,  B.  : 

I  have  entertained  some  doubt  as  to  what  the  plaintiff  is  required 
to  prove  in  order  to  support  this  issue ;  but,  on  the  whole,  I  am 
not  disposed  to  differ  from  the  opinion  expressed  by  my  Lord 
Abinoer.  I  entertain  some  doubt  whether  the  interpretation  put 
upon  the  plea  in  the  case  of  Fisher  v.  Pimhley  exactly  applies  to 
this  or  not  ?  That  was  an  action  of  debt  on  a  bond  conditioned 
for  the  performance  of  an  award,  to  which  the  defendant  pleaded 
that  the  arbitrators  did  not  make  any  such  award.  The  plaintiff 
in  his  replication  asserted  that  they  did  make  such  an  award,  and 
proceeded  to  set  out  a  portion  of  it ;  and  the  defendant,  in  his 
rejoinder,  having  set  out  the  rest  of  the  award,  which  showed  it  to 
be  bad,  then  demurred  to  the  whole ;  it  was  held  to  be  no  departure 
from  the  plea,  as  the  issue  in  substance  was  the  existence  of  an 
award  in  fact.  I  have  some  doubt  whether  that  princi[le  will 
apply  in  the  present  case,  where  there  is  an  award  expiessly  set 
[  ♦op  ]  forth  in  the  declaration,  and  an  issue  *as  to  that  award  is  raised  by 
the  plea.  If  I  am  right  in  this  impression,  of  course  the  defendant 
ought  to  have  had  a  verdict.  But  I  incline  to  think  there  was  here 
sufficient  prima  facie  evidence  to  show  that  this  was  such  an  award 
as  that  which  is  described  in  the  declaration.     The  doctrine  laid 
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down  in  Com.  Dig.  Arbitrament,  (E.)  10,  and  Ingrain  v.  Milnes  (i),  Gibbobne 
viz.,  that  the  existence  of  other  matters  in  difference  will  not  be  habt. 
assumed  to  render  it  void,  is  applicable  to  this  case.  So  that,  even 
assuming  that  the  plea  puts  in  issue  the  validity  of  the  award,  as 
well  as  the  fact  that  an  award  has  been  made  concerning  the 
premises  in  dispute,  I  think  the  plaintiff  suflBciently  supports  that 
issue  by  producing  an  award,  which  must  be  taken  to  be  made  of 
and  concerning  the  premises,  until  the  contrary  is  shown. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  case  of  Fisher  v.  Pimhley  is 
strongly  confirmatory  of  the  view  taken  by  my  brother  Parke. 
There  the  whole  award  was  set  out  in  the  rejoinder,  and  it  appeared 
not  conformable  to  the  submission,  and  consequently  so  far  was  no 
award  at  all,  or  at  least  none  such  as  the  law  would  recognise ;  and 
on  its  being  suggested  in  argument  in  that  case  that  the  defendant 
ought  to  have  taken  issue  on  the  award  as  stated  in  the  replication, 
Bayley,  J.,  said  "  he  did  not  agree  with  the  argument,  for  there 
was  such  an  award  as  that  stated  in  the  replication,  but  not  an 
award  made  conformable  to  the  submission,  and  which  would  have 
appeared  to  have  been  the  case  if  the  whole  award  had  been  truly 
set  out  in  the  replication.*'  If,  therefore,  the  defendant  had  gone 
to  trial  on  a  traverse  of  the  replication,  it  would  have  appeared  in 
evidence  that  there  was  an  award,  and,  though  not  conformable 
to  the  submission,  the  plaintiff  must  have  had  a  verdict.  The 
rejoinder  in  that  case  was  no  more  than  saying  that  there  was  no 
award  conformable  to  the  submission,  which  is  the  same  as  no 
award  at  all.  Here  the  party  has  *taken  issue  on  the  fact  of  the  [  'eo  ] 
award,  satisfactory  proof  of  the  existence  of  which  has,  I  think, 
been  given. 

Maulb,  B.  : 

In  this  case,  in  order  to  prove  the  issue  of  the  existence  of  an 

award,  the  plaintiff,  on  whom  the  onus  of  proving  it  lay,  tendered 

in  evidence  the  rule  of  Court,  together  with  an  award  professing  to 

be  made  of  and  concerning  the  cause  referred  by  a  rule  of  Court 

made  at  such  a  time.     Can  there  exist  a  doubt  that  this  amounts 

to  a  prima  facie  case  to  show  that  the  cause  was  referred,  and  an 

award   made  in  consequence?     I  entertain  none,  and  therefore 

concur  in  thinking  that  this  rule  ought  to  be  discharged. 

Rule  (lisrharqed. 
(1)  8  East,  445. 
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1839.  HAKKIS  V.  RYDING(l). 

£a!ck.  of  (o  Meeson  &  Welsby,  60—76 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  181.) 

A.,  being  seised  in  fee  of  certain  lands,  granted  the  land  to  P.,  his  heirs 
'-       ^  and  assigns,   reserving  to  himself,  his  heirs  and  assigns,  "all  and  all 

manner  of  coals,  seams  and  veins  of  coal,  iron  ore,  and  all  other  mines 
minerals,  and  metals  which  then  were,  or  at  any  time,  and  from  time  to 
time  thereafter,  should  be  discovered  in  or  upon  the  said  premises,  &c., 
with  free  liberty  of  ingress,  egress,  and  regress,  to  come  into  and  upon 
the  premises,  to  dig,  delve,  search  for,  and  get  &c.,  the  said  mines  and 
every  part  thereof,  and  to  sell  and  dispose  of,  take,  and  convey  away  the 
same,  at  their  free  will  and  pleasure ;  and  also  to  sink  shafts,  &c.,  for  the 
nosing  up  works,  canning  away  and  disposing  of  the  same  or  any  part 
thereof,  making  a  fair  compensation  to  P.  for  the  damage  to  be  done  to  the 
surface  of  the  premises,  and  the  pasture  and  crops  growing  thereon'*: 
Held,  that,  under  this  reservation,  A.  was  not  entitled  to  take  all  the  mines, 
but  only  so  much  as  he  could  get,  leaving  a  reasonable  support  to  the  surface. 

Case  for  negligently  working  a  mine.  The  declaration  stated, 
that  before  and  at  the  time  of  committing  the  grievances  therein- 
after mentioned,  the  plaintiff  was  possessed  of  a  certain  messuage 
and  buildings,  and  closes  of  land,  and  that  before  and  at  the  time 
when  &c.  a  certain  other  messuage 'and  buildings  &c.,  was  in  the 
possession  of  one  L.  T.  as  tenant  thereof  to  the  plaintiff,  the 
reversion  thereof  then  and  still  belonging  to  the  plaintiff;  yet 
the  defendants,  well  knowing  &c.,  so  wrongfully,  carelessly,  negli- 
gently, and  improperly,  and  without  leaving  any  proper  or 
sufficient  support  in  that  behalf,  worked  certain  mines  under 
ground,  near  and  contiguous  to  and  under  the  said  premises  so 
being  in  the  possession  of  the  plaintiff,  and  the  said  premises  the 
reversion  whereof  belonged  to  the  plaintiff,  and  dug  for,  and  got 
[  •ei  ]  and  moved  the  mines  *and  mmerals,  and  produce  thereof,  &c.,  near 
to  and  contiguous  to  and  under  the  said  messuages,  &c.,  that  by 
reason  of  the  premises,  the  foundations  of  the  said  messuages,  <&c., 
were  then  greatly  weakened  and  injured,  and  the  ground  on  which 
the  same  stood,  and  the  said  closes,  greatly  swagged  and  gave  way. 
(The  declaration  then  proceeded  to  allege  other  damage.) 

The  fourth  plea,  which  was  pleaded  as  to  so  much  of  the 
grievances  as  were  alleged  to  have  been  committed  near  and  con- 
tiguous to  and  under  the  messuages,  showed  that  one  Thomas 
Clarke  Jervoise  formerly  owned  both  the  land  and  the  mines  under 
it ;  that  he  conveyed  away  the  land  to  one  T.  P.,  excepting  and 

(1)  Among  the  more  recent  cases  1884)  9  App.  Cas.  286,  53  L.  J.  Q.  B. 

where  the  principle  has  been  applied,  257 ;  GreettweJl  v.  Low  Defrhhurn  (t^til 

SPG  Miimhf  v.  Duke  of  liHilaml  (1883)  a>.  [1897]  2  Q.  B.  l(w  ;  (Mi  L.  J.  Q.  B. 

23  Ch.  Div.  81 ;    Love  v.  Bell  (H.  L.  643.— B.  C. 
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reserving  to  himself,  bis  heirs  and  assigns,  all  and  all  manner  of       Harris 

coals,  seams  and  veins  of  coal,  iron  ore,  and  all  other  mines,      rtdino. 

minerals,  and  metals,  and  all  quarries  of  lime  and  other  stone,  of 

what  nature  or  kind  soever,  which  then  were,  or  at  any  time  and 

from  time  to  time  thereafter  should  or  might  be,  discovered  in  or 

upon  the  thereby  appointed  premises,  or  any  part  thereof,  with  free 

lil>erty  of  ingress,  egress,  and  regress  to  come  into  and  upon  the 

said  thereby  appointed,  and  granted  and  released  premises,  to  dig  &c. 

the  said  mines  &c.,  and  every  part  thereof,  and  to  sell  and  dispose 

of,  take  and  carry  away,  whatever  might  be  there  found,  at  his  or 

their  respective  wills  or  pleasures;  and  also  to  sink  shafts  &c.  for  the 

raising  up  works,  carry  away  and  disposing  of  the  same,  or  any  part 

thereof,  making  a  fair  compensation  to  T.  P.  (the  grantee  of  the  land) 

for  the  damage  to  be  done  to  the  surface  of  the  said  premises,  and 

the  pasture  and  crops  growing  thereon.    The  plea  then  averred,  that 

no  part  of  the  said  messuages  or  buildings  were  erected  on  the 

said  land  at   the  time  of  the  grant,  and  that  the  plaintiff  was 

representative  of  T.  P. :   it  then  proceeded  to  show  title  in  the 

defendant  as  representative  of  T.  G.  Jervoise,  and  to  allege  that 

the  mines  in  the  introductory  part  of  the  plea  mentioned  were  the 

mines  excepted  by  T.  Clarke  *Jervoise  out  of  the  grant  to  T.  P.,        [  •62  ] 

and  that  the  supposed  improper  working  was  in  the  getting  and 

carrying  away  by  the  defendant  of  such  mines,  without  leaving 

support  for  the  messuages  and  buildings  so  built  and  erected  on 

the  said  land,  and  not  otherwise. 

Replication,  that  the  defendant,  at  the  said  times  when,  &c.,  in 
working  the  said  mines  &c.,  could  and  might,  and  according  to  the 
ordinary  and  usual  mode  of  mining  and  getting  such  minerals  in 
the  country,  ought  to  have  left  support  for  the  said  messuages  and 
buildings. 

Demurrer,  assigning  for  cause  that  the  replication  does  not 
confess  and  avoid,  and  does  not  show  that  the  grant  or  exception 
in  it  was  made  with  reference  to  the  custom  of  mining  in  the  said 
country,  or  any  matter  of  law  by  which  the  words  of  the  grant 
could  be  controlled,  and  is  otherwise  bad  in  law. 

/f.  l\  lUchanhy  in  support  of  the  demurrer  : 

First,  the  exception  in  the  grant  from  Jervoise,  the  grantor,  of 
all  mines  and  every  part  thereof  under  the  land  in  question,  was  a 
reservation  of  the  right  to  take  the  whole  of  such  mines ;  and  that 
right  could  not  be  exercised,  if  the  defenddut,  who  was  JervoiseV 
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Harris  representative,  was  bound  to  leave  any  part  in  order  to  form  a  prop 
Rydino.  0^  support  to  the  surface.  In  Sheppard's  Touchstone,  100,  it  is 
said, ''  that  when  any  thing  is  excepted,  all  things  that  are  depend- 
ing on  it  and  necessary  for  the  obtaining  of  it  are  excepted  also ; 
as  if  a  lessor  except  the  trees,  he  may  bring  his  chapman  to  view 
them,  if  he  desire  to  sell  them  ;  and  he  or  the  vendee  may  cut  them 
and  take  them  away.  And  by  such  an  exception,  the  lessor  will 
have  the  boughs,  fruit,  herons,  and  hawks  that  breed  in  them." 
Here  it  must  be  assumed  that  the  party  was  to  do  every  thing 
necessary  and  proper  to  work  and  get  the  mines.  The  defendant 
was  entitled  to  work  out  all  the  mines,  but  he  could  not  do  so  if  he 

f  *63  ]  is  obliged  to  leave  props,  which  would  be  of  coal,  to  support  *the 
surface.  It  is  not  alleged  in  the  replication,  that  the  defendant 
worked  the  coals  in  contravention  of  the  powers  contained  in  the 
lease.  If  the  lessees  chose  to  alter  the  state  of  the  surface,  by 
building  houses  upon  it  afterwards,  that  could  not  a£fect  the 
rights  which  the  defendant  or  those  under  whom  he  claimed  had 
previously  reserved  by  the  exception,  and  there  could  be  no 
implied  covenant  to  leave  support  for  such  houses.  But  secondly, 
the  remedy,  if  any,  was  in  covenant,  for  the  words  ''making 
compensation  "  for  damage  done  to  the  land  in  working  the  mines 
were  a  covenant,  and  not  a  condition  :   Warren  v.  Arthur  (i). 

(Parke,  B.  :  The  clause  as  to  compensation  means  for  damage 
done  by  exercising  the  powers  reserved.  This  is  case  for  working 
the  mines  in  an  unreasonable  manner.  If  you  work  the  mine  in 
an  unreasonable  manner,  it  is  not  within  the  clause.  Is  the 
covenant  to  apply  to  all  acts  whatever  done  in  getting  the  mines, 
or  only  to  all  legal  acts  ?) 

As  the  defendant  has  a  right  to  take  these  coals,  whatever  the 
injury  may  be,  it  would  be  a  compensation  to  which  the  plaintiff 
would  be  entitled  under  this  clause;  and  therefore  the  proper 
remedy  was  covenant.  He  also  objected  that  the  replication  was 
not  properly  framed,  and  that  it  sought  to  engraft  terms  which 
were  not  contained  in  the  reservation  in  the  grant.  He  cited 
Bowler  v.  Woolley  (2),  Partridge  v.  Scott  (3),  and  Wyatt  v.  Harrison  (4). 
He  further  objected  that  the  declaration  was  bad,  for  that  it  ought 
to  have  been  trespass  and  not  case,  inasmuch  as  the  declaration 

(1)  Sii-  T.  Jones,  200.  (3)  49  E.  R.  578  (3  M.  &  W.  220). 

(2)  15  East,  444.  (4)  37  E.  E.  566  (3  B.  &  Ad.  871). 
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showed  a  prima  facie  possession  by  the  plaintifif  of  the  mines,  as       Habbis 
being  in  possession  of  the  surface  of  the  land.  Rtdino. 

IVkately,  contra  : 

It  has  been  argued  that  the  exception  in  this  grant  enables  the 
defendant  to  take  the  coals  in  any  manner  he  pleases :  but  that  cannot 
be  so.  In  all  cases  *of  exception  out  of  grants,  there  is  an  implied  [  *^*  ] 
covenant  so  to  use  the  thing  excepted,  as  not  to  prejudice  the  grantee 
in  the  enjoyment  of  the  subject-matter  of  the  grant.  In  Shep. 
Touch.  100,  in  the  passage  preceding  the  one  before  quoted,  it  is 
said  :  ''  The  exception  is  always  taken  most  in  favour  of  the  feo£fee, 
lessee,  &c.,  and  against  the  feoffor,  lessor,  &c.  And  yet  it  is  a  rule, 
that  what  will  pass  by  words  in  a  grant  will  be  excepted  by  the  same 
words  in  an  exception."  And  in  3  Atkyns,  136,  Willbs,  Ch.  J., 
says,  *'  Another  maxim  is,  that  such  a  construction  should  be  made 
of  the  words  in  a  deed  as  is  most  agreeable  to  the  intention  of  the 
grantor ;  the  words  are  not  the  principal  things  in  a  deed,  but  the 
intent  and  design  of  the  grantor.**  Now,  what  was  here  the  inten- 
tion of  the  grantor  ?  The  argument  on  the  other  side  must  go  to 
the  extent  that  he  had  a  right  to  get  the  mines  so  as  to  render  the 
surface  totally  useless.  But  that  never  could  have  been  the  inten- 
tion of  the  parties.  There  was  an  implied  covenant  to  work  the 
mines  in  the  upual  way.     It  must  be  necessary  to  leave  support  for  • 

the  surface,  whether  there  are  houses  on  it  or  not.     The  defendant 
was  therefore  bound  to  work  them  in  the  ordinary  and  usual  mode. 

(Parke,  B.  :  It  would  have  been  better  to  have  said  in  a  reasonable 
mode,  which  your  replication  does  not  do — it  says  the  "  ordinary 
and  usual  mode."     His  Lordship  referred  to  Pomfret  v.  llycroft  (i).) 

Secondly,  it  is  said  that  the  defendant  had  a  right  to  use  every 
means  he  pleased  to  get  the  mines,  paying  a  reasonable  com- 
pensation, and  that  this  is  a  covenant,  for  breach  of  which  an 
action  of  covenant  was  alone  maintainable :  but  the  meaning  of  the 
clause  is,  that  he  should  pay  compensation  for  necessary  injuries 
to  the  crops  growing  upon  the  surface ;  it  did  not  contemplate 
damage  arising  from  working  the  mines  in  an  improper  way. 
Suppose  he  did  not  come  upon  the  surface  of  the  land  at  all,  but 
owned  the  adjoining  *land,  and  sunk  a  shaft  in  his  own  land,  and  so  [  ♦GS  ] 
improperly  worked  this  mine,  could  it  be  contended  that  he  came 
within  this  clause  as  to  compensation?     Clearly  not.     As  to  the 

(1}  1  WuxH.  Sauud.  322,  n. 
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Habbib      declaration,  that  is  clearly  good.     Nothing  appears  on  the  face  of  it 

Rtdino.      ^o  show  that  the  plaintifiF  is  in  possession  of  the  mines,  so  as  to 

oblige  him  to  sue  in  trespass  for  an  injury  by  working  them.    The 

cases  of   Wan-en  v.   Arthur,   and   ParlrUbje  v.   Scott,  are  quite 

inapplicable  to  the  present. 

Richards  replied. 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  it  is  impossible  to  support  these  pleas,  and 
therefore  it  is  unnecessary  to  enter  into  the  question  as  to  the 
replication. 

This  is  an  action  upon  the  case,  in  which  the  declaration  charges, 
that  the  defendants  wrongfully  and  injuriously,  and  without  the 
leave  and  license,  and  against  the  will  of  the  plaintiff,  by  them- 
selves, their  agents  and  servants,  so  wrongfully,  carelessly, 
negligently,  and  improi)erly,  and  without  leaving  any  proper  and 
sufficient  support  in  that  behalf,  worked  certain  mines  underground, 
near  and  contiguous  to,  and  under  premises  that  were  partly  in  the 
possession,  and  partly  in  the  reversion  of  the  plaintiff,  that  they 
have  done  damage  to  the  houses,  garden,  and  land  of  the  plaintiff. 
That  is  the  grievance  complained  of.  In  answer  to  that,  the 
defendants  put  in  two  special  pleas.  In  the  first,  they  set  forth  the 
particulars  from  which  their  title  is  deduced,  and  then  they  say  that 
they  worked  the  mines,  but  did  not  leave  any  support  for  the 
houses,  and  that  they  were  not  bound  to  do  so.  So  that,  upon  that 
plea,  it  stands  that  they  left  no  support  at  all.  The  second  plea, 
which  applies  to  the  land,  is  to  the  same  purport :  and  the  case  is 
therefore  brought  to  the  question,  whether  or  not,  upon  the  convey- 
[  *66  ]  ances  set  forth  by  *the  defendants,  they  are  justified  in  what  they 
did :  and  Mr.  Richards  contends  that  they  are,  because,  when  their 
grantor  sold  the  surface  to  the  person  under  whom  the  plaintiff 
claims,  he  reserved  to  himself  the  mines,  with  certain  liberty  of 
getting  them,  which  he  says  extends  to  all  the  mines  and  minerals. 
Now,  to  try  this  question,  I  will  first  suppose  that  the  defendants,  or 
the  person  they  represent,  had  sold  the  estate  to  the  plaintiff,  or  the 
person  he  represents,  with  an  exception  of  the  mines  generally, 
without  anything  else.  The  exception  of  the  mines  and  minerals 
which  were  so  reserved,  would  vest  in  the  defendants  the  whole  of 
the  mines  and  minerals — all  the  property  would  have  been  vested 
in  them,  but  they  would  have  no  right  to  get  them,  except  by  the 
consent  of  the  plaintiff  that  they  should  enter  upon  the  surface ; 
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they  must  have  got  them  by  means  of  access  through  other  shafts  Harris 
and  channels  with  which  the  plaintiff's  land  had  nothing  to  do.  In  ryding. 
that  case,  supposing  the  reservation  w^ere  nothing  more  than  that, 
could  it  have  been  contended,  that  because  they  had  excepted  the 
mines,  and  the  whole  was  vested  in  them,  they  could  get  every 
particle  of  them  in  the  manner  which  is  contended  for,  and  without 
leaving  support  for  the  land  above  ?  Clearly  not.  The  defendants' 
counsel,  therefore,  seeks  to  carry  the  right  of  the  defendants  a  step 
further  by  the  operation  of  the  words  in  the  exception,  giving  a 
right  of  ingress  upon  the  land.  Now  the  meaning  of  that  exception 
was  to  meet  the  difficulty  the  defendants  laboured  under  of  not  being 
able  to  enter  upon  the  land  to  sink  shafts,  and  make  use  of  those 
shafts  for  the  purpose  of  getting  their  mines.  I  think  there  is  no 
new  right  reserved  thereby  more  than  the  right  to  use  the  surface, 
for  the  purpose  of  getting  the  mines  ;  but  it  does  not  enable  them 
to  get  them  to  a  greater  extent,  or  in  a  manner  unusual  and 
improper,  so  as  to  prejudice  the  surface  of  the  land.  I  cannot 
therefore  *see  how  the  exception  relied  upon  by  the  defendants  at  [  •B?  ] 
all  assists  their  argument.  That  exception  was  rendered  necessary 
by  parting  with  the  surface  of  the  land ;  it  applies  to  the  liberty 
the  grantor  has  of  going  upon  the  surface,  and  does  not  apply  to  the 
right  he  has  below.  A  compensation  is  to  be  paid  for  the  use  of 
that  liberty,  and  the  covenant  to  pay  for  damage  is  co-extensive 
with  the  liberty  he  is  to  use  by  that  exception  ;  but  it  does  not  go 
beyond  it,  and  it  is  in  no  respect  a  bar  to  an  action  on  the  case 
brought  for  the  improper  mode  of  taking  the  coal  away.  That  being 
BO,  I  do  not  see  that  the  plea  furnishes  any  answer  at  all,  for  the 
declaration  states  that  the  mines  were  worked  carelessly,  negligently, 
and  improperly,  without  leaving  sufficient  support,  and  the  plea  does 
not  allege  that  the  defendants  did  leave  a  sufficient  support,  or  that 
they  worked  the  mines  consistently  with  the  usage  in  that  respect, 
or  in  a  reasonable  and  proper  manner,  such  as  is  used  in  working 
mines.  The  usage  is  only  evidence  of  what  is  reasonable,  and  the 
replication,  stating  evidence,  instead  of  replying  to  the  plea,  is  for 
that  reason  bad.  But  the  plea  is  no  answer,  because  it  does  not  set 
forth  any  sufficient  ground  to  justify  the  defendants  in  working  the 
mines  in  such  a  manner  as  not  to  leave  sufficient  support  for  the 
land  above,  which  is  alleged  by  the  declaration  to  be  a  careless, 
negligent,  and  improper  mode  of  working  them.  If,  as  I  stated 
before,  the  exception  were  general,  without  permission  to  enter  upon 
the  land  for  the  purpose,  and  that  exception  would  not  give  the 


688  IftBO.     EX.     5  MEE.  «fe  W.  67—69.  'r.r 

Habbis  grantor  the  privilege  of  taking  the  whole  of  the  coal  awav,  so 
Rtdino.  neither  will  this  exception,  which  gives  him  the  liberty  of  coming 
upon  the  land,  give  him  a  right  to  take  away  the  coal  in  a  careless, 
negligent,  or  improper  way;  it  only  gives  him  a  right  to  enter 
upon  the  land,  to  take  the  coal  in  a  reasonable  manner.  I  think, 
therefore,  that  both  these  pleas  are  bad. 

[  68  ]         Parke,  B.  : 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 
This  is  an  action  brought  against  the  defendants  for  two  injuries ; 
one  is  for  "  wrongfully,  carelessly,  negligently,  and  improperly,  and 
without  leaving  any  sufficient  and  proper  supports  in  that  behalf, 
working  certain  mines  underground,  near  and  contiguous  to  and 
under  a  certain  dwelling-house,  garden,  and  land,  in  the  possession 
of  the  plaintiff;"  and  then  there  is  a  similar  charge  for  a  like 
wrongful  act,  and  injuring  thereby  a  dwelling-house  &c.,  which  was 
in  the  possession  of  a  tenant  of  the  plaintiff.  To  this  declaration 
there  are  two  special  pleas ;  one  relating  to  the  dwelling-houses, 
and  the  other  to  the  land  included  in  the  declaration ;  and  the  sub- 
stance of  these  pleas  is,  that  there  was  at  one  time  a  unity  of  title  to 
the  land  on  which  the  premises  were  built,  and  of  the  mines  under 
those  houses  and  gardens,  and  then  there  was  a  grant  by  the  owner 
of  both,  reserving  to  himself  the  mines,  and  a  right  to  get  them. 
The  plea  then  deduces  the  title  to  the  surface  to  the  plaintiff,  and 
deduces  the  title  to  the  mines,  and  the  right  to  get  them,  to  the 
defendants ;  and  then  it  states,  '*  that  the  defendants  did  get  the 
mines,  and  that  the  alleged  improper  working  of  the  mines  and 
minerals,  in  the  introductory  part  of  this  plea  mentioned,  was  and 
is  the  getting  and  carrying  away  by  the  defendants  of  the  said  last- 
mentioned  mines  and  minerals,  without  leaving  support  for  the 
said  messuages,  dwelling-houses,  shops,  and  out-houses,  in  the  said 
declaration  mentioned,  so  built  and  erected  on  the  said  lands  therein 
mentioned  as  aforesaid,  and  not  otherwise."  There  is  a  similar  plea 
as  to  the  gardens  and  lands,  in  which  the  defendants  state  ''  that 
the  alleged  improper  working  was  their  not  leaving  proper  and 
sufficient  support  for  the  houses,  gardens,  and  lands."  To  each 
of  these  pleas  there  is  a  replication ;  stating  that  the  defendants 

[  *69  ]  "  could  and  might,  and,  according  to  the  ordinary  *and  usual  mode 
of  mining  and  getting  such  minerals  in  the  county  aforesaid,  ought 
to  have  left  support  for  the  said  messuages  and  dwelling-houses, 
shops  and  out-houses,  (and  gardens  and  lands)  in  the  pleas  and 
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in  the  declaration  mentioned.*'  To  these  replications  there  is  a  Harris 
demurrer.  It  seems  to  me  that  we  may  at  once  dismiss  the  replica-  ryd^'no. 
tions,  for  they  are  clearly  bad.  If  the  law  reserves  the  right  to  get 
mines  in  a  reasonable  manner,  the  substance  of  the  replications 
ought  to  have  been,  that  they  were  not  got  in  a  reasonable  manner, 
and  the  ordinary  and  usual  mode  of  getting  them  would  be  evidence, 
though  not  conclusive,  of  what  was  reasonable.  All  that  the  law 
gives  the  grantor  by  virtue  of  the  exception,  would  be  a  reasonable 
mode  of  getting  the  mines  and  minerals ;  he  would  not  be  bound  to  get 
them  according  to  the  ordinary  and  usual  mode  of  mining,  even  at  the 
time  the  reservation  took  place,  unless  that  was  the  reasonable  and 
proper  mode — certainly  not  according  to  any  variations  that  might 
take  place  in  the  mode  of  getting  mines  in  the  particular  county. 
Both  these  replications,  therefore,  stating  that  at  the  time  of  the 
injury  complained  of,  (not  at  the  time  of  the  reservation),  the 
defendants'  mode  of  working  the  mines  was  not  the  ordinary  and 
usual  one,  are  clearly  bad.  The  next  question  is,  whether  the  pleas 
are  good  ? — I  think  they  are  both  bad  ;  upon  this  ground,  that  they 
do  not  bring  the  defendants  within  the  limits  or  terms  upon  which 
they  were  entitled  to  work  these  mines,  according  to  the  true  con- 
struction of  this  indenture,  by  which  the  surface  was  granted  to  the 
person  under  whom  the  plaintiff  claims.  That  question  depends 
upon  the  terms  of  the  indenture,  which  are  these — the  surface  is 
granted  to  a  person  of  the  name  of  Pershouse,  his  heirs  and  assigns 
for  ever,  ''excepting  and  reserving  out  of  the  said  appointment, 
unto  him  the  said  Thomas  Clarke  Jervoise,  his  heirs  and  assigns,  all 
and  all  manner  of  coal-seams  and  veins  *of  coal,  iron  ore  and  all  [  'TO  ] 
other  mines,  minerals  and  metals,  and  all  quarries  of  lime  and  other 
stone  of  what  nature  and  kind  soever  which  then  were  or  at  any 
time  and  from  time  to  time  thereafter  should  or  might  be  discovered 
in  or  upon  the  said  thereby  appointed  premises,  or  any  part  thereof, 
with  free  liberty  of  ingress,  egress,  and  regress  to  and  for  the  said 
T.  C.  Jervoise,  and  his  and  their  agents,  servants,  and  workmen, 
and  all  others  to  be  by  him  or  them  the  said  T.  C.  Jervoise,  his 
heirs  or  assigns,  authorized  to  come  into  and  upon  the  said  thereby 
appointed,  granted,  and  released  premises,  and  every  or  any  part 
thereof,  to  dig,  delve,  work  for,  search,  get  up,  dress  and  make 
merchantable  the  said  mines,  metals,  minerals,  coals,  and  quarries 
of  lime  and  other  stone  and  every  part  and  parcel  thereof,  and  to 
sell  and  dispose  of,  take  and  carry  away  whatever  might  be  there 
found,  at  his  or  their  respective  wills  and  pleasures."     There  is 
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Hakris  afterwards  a  clause  for  comi)ensation,  certain  jwwers  having  first 
ryd^Wo.  ^^^^  given  with  respect  to  the  surface — upon  the  effect  of  which, 
when  we  come  to  look  at  it,  I  think  there  cannot  be  any  doubt. 
The  present  question  however  is,  what  is  the  meaning  of  this  reser- 
vation ?  The  rule  of  law  is  that  a  reservation  is  to  be  construed 
strictly  ;  still,  however,  it  would  reserve  to  the  grantor  all  that  was 
not  conveyed  by  the  grant,  provided  the  meaning  and  intention  of 
the  parties  be  clear.  What  then  is  the  meaning  and  intention  of 
the  parties  here  ?  It  is  clearly  the  meaning  and  intention  of  the 
grantor,  that  the  surface  shall  be  fully  and  beneficially  held  and 
enjoyed  by  the  grantee,  he  reserving  to  himself  all  the  mines  and 
veins  of  coal  and  iron  ore  below.  By  reasonable  intendment,  there- 
fore, the  grantor  can  be  entitled  under  the  reservation  only  to  so 
much  of  the  mines  below  as  is  consistent  with  the  enjoyment  of  the 
surface  according  to  the  true  intent  of  the  parties  to  the  deed,  that 
is,  he  only  reserves  to  himself  so  much  of  the  mines  and  minerals  as 
[  *7i  ]  could  be  got,  *leaving  a  reasonable  support  to  the  surface.  That 
is  the  true  construction  of  this  deed,  in  order  to  make  it  operate 
according  to  the  intention  of  the  parties.  It  never  could  have  been 
in  their  contemplation  that,  by  virtue  of  this  reservation  of  the 
mines,  the  grantor  should  be  entitled  to  take  the  whole  of  the  coal 
and  let  down  the  surface,  or  injure  the  enjoyment  of  it ;  it  is  very 
like  the  case  of  the  grant  of  an  upper  room  in  a  house,  with  the 
reservation  by  the  grantor  of  a  lower  room,  he  undertaking  not  to 
do  anything  which  will  derogate  from  the  right  to  occupy  the  upper 
room  ;  and  if  he  were  to  remove  the  supports  of  the  upper  room,  he 
would  be  liable  in  an  action  of  covenant ;  for  the  grantor  is  not 
entitled  to  defeat  his  own  act  by  taking  away  the  underpinnings 
from  the  upper  room.  So  in  this  case,  he  would  be  acting  in 
derogation  of  his  grant,  if  he  were  to  take  away  the  whole  of  the 
coal  below,  he  having  granted  the  use  of  the  surface  to  the  grantee. 
If  that  is  the  true  construction  of  the  reservation  and  power,  the 
defendant  ought  to  have  stated  in  his  plea  that  he  took  the  coal  he 
did  take,  leaving  a  reasonable  support  for  the  surface  in  the  state  it 
was  at  the  time  of  the  grant.  It  becomes  unnecessary  to  inquire 
whether  or  not  he  was  bound  to  leave  support  for  an  additional 
superincumbent  weight  upon  the  surface ;  probably  he  would  not 
be;  but  this  plea  is  clearly  bad,  because  the  defendants  do  not 
assign  that  in  taking  away  the  coal  they  did  leave  a  sufficient 
support  for  the  surface  in  its  then  state.  I  think  the  plea  is  bad  in 
that  respect;  the  defendants  do  not  bring  themselves  within  the 
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legal  construction  of  the  indenture,  or  within  those  terms  which  the       Harbib 
law  implies  to  effectuate  the  intention  of  the  parties.  rydino. 

Then,  as  to  the  compensation  clause ;  it  seems  to  me,  upon  the 
true  construction  of  the  covenant,  that  the  provision  applies  only 
to  the  exercise  of  rights  upon  the  surface;  but  supposing  it 
were  otherwise,  and  it  applied  to  *any  injury  of  this  sort  done  by  [  •72  ] 
getting  the  minerals  below  in  an  improper  manner,  not  authorized 
by  the  power,  all  that  can  be  said  to  it  is,  that  it  only  gives  an 
action  of  covenant  by  the  covenantee  against  the  covenantor,  as 
well  as  any  other  remedy  he  might  have  for  the  acting  in  that 
respect  without  being  authorized  so  to  do  by  the  power.  It  is  a 
cumulative  remedy ;  it  does  not  take  away  the  remedy  he  would 
have  by  law,  if  the  party  was  not  justified  in  doing  the  act  by  the 
power,  but  gives  him  an  additional  remedy.  It  cannot  be  con- 
tended that  the  covenant  for  compensation  is  to  extend  the  power ; 
and  therefore  the  question  is,  whether  the  defendants  were  justified 
by  the  power  given  before  ?  If  they  are,  they  have  a  good  defence ;  if 
not,  whether  the  plaintiff  might  have  brought  an  action  of  covenant 
or  not,  they  are  liable  to  an  action  upon  the  case  for  such  damages 
as  he  has  sustained  by  the  unauthorized  act  of  the  defendants. 

We  are  now  come  to  the  question  which  has  been  raised  upon 
the  declaration.  We  are  to  assume  that  the  question  arises  upon 
general  demurrer:  and  supposing  there  is  an  objection  to  the 
plaintiff's  claim  upon  the  ground  of  its  being  founded  in  trespass^ 
and  not  in  an  action  upon  the  case,  the  general  demurrer  is  too 
large;  for  although  for  an  injury  to  the  dwelling-house  in  the 
plaintiff's  possession,  by  working  the  mines  under  the  plaintiff's 
soil,  the  action  ought  to  be  trespass,  and  not  case,  this  action 
being  also  for  an  injury  to  the  reversion,  and  the  demurrer  being 
too  large,  the  consequence  is  that  it  must  be  overruled.  But  the 
damages  having  been  assessed,  it  may  be  said  that  we  are  to  take 
notice  of  the  whole  record.  I  do  not  think  we  are,  but  if  we  were, 
I  do  not  think  it  follows  that  the  declaration  is  bad ;  the  mines 
being  under  the  plaintiff's  soil,  are  only  his  property  prima  facie, 
and  after  verdict  we  should  intend  that  the  injury  committed  in 
the  mines  below  was  in  mines  which  did  not  belong  to  the  plaintiff. 
In  that  respect,  *this  case  differs  from  one  in  which  we  granted  a  rule  [  *73  ] 
this  Term.  That  was  a  case  for  putting  shores  upon  the  plaintiff's 
close,  of  which  it  was  stated  he  was  in  possession :  here  the  mines 
-were  worked  below  the  plaintiff's  close,  and  mayor  may  not  have  been 
in  the  plaintiff's  possession ;  and  after  verdict  we  should  intend  that 
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Habbis       the  mines,  although  under  the  plaintiff's  close,  did  not  belong  to 
Rtdino.      ^^°^*     ^^^  these  reasons,  I  think  the  declaration  is  perfectly  good. 

Alderson,  B.  : 

It  seems  to  me  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.     I  think  the  replication  is  bad,  because  it  has  rather 
pleaded  evidence  than  that  which  would  be  the  legal  result  of  the 
evidence ;  and  the  pleas  are  bad,  because  the  defendants  have  not 
averred  that  they  have  done  such  acts  as  were  justified  by  the 
reservation  upon  which  they  rely.    It  appears  that  Mr.  Jervoise 
was  entitled  both  to  the  mines  and  the  land  above,  and  that  he 
granted  away  the  land  above,  excepting  out  of  the  grant  the  mines, 
which  would  otherwise  have  passed  under  the  conveyance  of  the 
land,  and  reserving  to  himself  also  the  power  of  entering  upon  the 
surface  of  the  land  which  he  had  granted  away,  in  order  to  do 
such  acts  as  might  be  necessary  for  the  purpose  of  getting  the 
mines  which  he  had  excepted  out  of  the  grant,  he  being  obliged  to 
make  compensation  for  entering  upon  the  land  and  doing  those 
acts.     The  case  therefore  stands  thus :  here  are  two  persons,  one 
who  has  the  land  above — one  who  has  the  mines  below,  with 
the  power  of   getting  those  minerals;   they  are  each   to  enjoy 
their  right  of  property,  and  each  is  to  act  in  respect  of  those 
rights  of  property,  upon  the  maxim  that  he  is  to  use  his  own 
property  so  as  not  to  injure  his  neighbour.     Then  the  question  is, 
whether  the  grantor  is  not  to  get  the  minerals  which  belong  to 
him,  and  which  he  has  reserved  to  himself  the  right  of  getting, 
in  that  reasonable  and   ordinary  mode  in  which  he  would  be 
authorized  to  get  them,  provided  he  leaves  a  proper  support  for 
[  •T*  ]       the  land  which  *the  other  party  is  to  enjoy?    It  appears  to  me 
that  that  is  the  reasonable  construction  of  the  exception,  and  the 
reasonable  adjustment  of  the  rights  of  the  parties  derived  out  of 
that  exception.     Such  being  the  right  of  the  defendants,  in  order 
to  answer  the  complaint  of  the  plaintiff,  who  charges  them  with 
carelessly,  negligently,  and  improperly  working  the  mines  below, 
they  have  to  show  that  they  have  worked  the  mines  in  conformity 
with  that  exception  ;  that  is  to  say,  in  the  reasonable  and  ordinary 
mode  of  working  mines,  getting  all  the  coal  they  could,  or  to  which 
they  were  entitled,  in  the  ordinary  mode.    Probably  the  other  coal 
remains  their  property,  though  they  cannot  get  it.     If  the  injury 
the  plaintiff  has  sustained  does  not  arise  from  their  having,  with 
the  means  they  were  entitled  to  avail  themselves  of  got  the  coal 
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in  a  reasonable  and  ordinary  manner,  they  ought  to  have  averred  Harris 
that ;  the  plea  is  bad  for  want  of  that  averment,  and  the  defendants  Bydino. 
probably  have  not  made  that  averment  because  they  could  not 
make  it  with  truth.  Then  as  to  the  objection  made  to  the  declara- 
tion, it  appears  to  me  the  answer  my  brother  Parke  has  given  to 
it  is  quite  sufficient,  viz.  that  though  the  grant  of  the  land  would 
be  prima  facie  a  conveyance  of  the  mines  also,  on  this  declaration, 
it  is  not  necessary  for  us  to  conclude  that  the  mines  the  defendants 
have  been  getting  are  the  property  of  the  plaintiff  which  passed 
with  the  land  belonging  to  him,  and  therefore  the  declaration  is 
prima  facie  good:  and  the  declaration  being  good,  and  the  pleas 
bad,  the  result  is,  that  the  judgment  must  be  for  the  plaintiff. 

Maule,  B.  : 

I  am  also  of  opinion  that  the  judgment  must  be  for  the  plaintiff. 
It  appears  to  me  that  the  replication  is  bad,  because  it  merely 
alleges  ''  that  the  defendants  could  and  might,  and  according  to  the 
usual  mode  of  mining  and  getting  such  minerals  in  this  county, 
ought  to  have  left  support  for  the  messuages,"  &c.  I  do  not  think 
any  such  doctrine  can  be  implied,  provided  the  party  had  worked 
the  ^mines,  as  he  might  do  consistently  with  that  allegation  of  the  [  *75  ] 
custom  of  the  country,  in  a  reasonable  and  proper  way ;  and 
therefore  I  do  not  think  the  replication  is  sustainable ;  but  I  think 
the  declaration  is  good,  and  therefore  the  plaintiff  is  entitled  to 
judgment.  A  question  has  been  raised,  whether  the  declaration 
ought  not  properly  to  be  in  trespass,  in  respect  of  a  portion  of  the 
subject-matter,  that  is,  with  respect  to  the  working  of  the  mines 
that  were  under  the  land  and  the  house  in  the  possession  of  the 
plaintiff.  The  allegation  in  the  declaration  is,  ''  that  the  plaintiff 
was  lawfully  possessed  of  a  certain  messuage  and  dwelling-house, 
shops,  and  out-houses,  and  certain  gardens  and  closes  of  land  with 
the  appurtenances,  in  which  he  carried  on  the  business  of  a 
butcher ;  *'  and  then  it  states  that  the  defendants  wrongfully  worked 
some  mines  under  that  dwelling-house  and  gardens.  I  do  not 
think  that  is  a  mode  of  stating  that  the  mines  are  in  the  plaintiff's 
possession.  If  it  were  necessary  to  allege  that  the  mines  were  the 
property  of  the  plaintiff,  alleging  that  he  was  possessed  of  a  house 
and  garden  above  the  mines,  would  not  be  a  sufficient  allegation 
that  he  was  possessed  of  the  mines.  I  think,  therefore,  there  is 
no  allegation  of  the  possession  of  the  mines  in  this  declaration; 
80  that  case  is  the  proper  form  of  action,  and  the  declaration  is 
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Harris  good.  The  plea  I  think  is  bad,  because  in  it  the  defendants,  in 
Kydino.  effect,  say  they  are  the  owners  of  the  mines,  together  with  the 
liberty  of  going  upon  the  surface  of  the  ground,  which  belongs  to 
the  plaintiff,  and  doing  acts  necessary  for  getting  the  mines.  Now 
it  has  not  been  very  distinctly  stated  whether  the  defendants  rely 
simply  upon  their  right  of  property  in  the  mines,  and  insist  that 
what  they  have  done  was  in  exercise  of  their  right  of  property  in 
the  mineral  subtracted,  or  whether  it  was  done  under  the  right 
expressly  reserved  to  them  in  the  covenant.  I  think  the  covenant 
or  stipulation,  giving  them  the  power  to  go  upon  the  plaintiff's 
[  ^76  j  land,  and  providing  *that  they  are  to  make  compensation  for  it, 
applies  merely  to  acts  done  upon  the  surface  of  the  land,  that  is, 
disturbing  the  surface  by  digging,  sinking  shafts,  and  so  on ;  all 
those  things  they  are  authorized  to  do,  but  not  absolutely,  only 
conditionally  upon  making  compensation;  and  that  liberty  has 
nothing  to  do  with  the  right  of  getting  the  mines,  which  may  be 
taken  to  be  done  on  this  occasion  without  breaking  the  plaintiff's 
soil;  but  their  right  to  get  the  mines  is  the  right  of  the  mine- 
owners,  as  against  the  owner  of  the  land  which  is  above  it.  That 
right  appears  to  me  to  be  very  analogous  to  that  of  a  person 
having  a  room  in  a  house  over  another  man's  room,  or  an  acre 
of  land  adjoining  another  man's  acre  of  land ;  though  the  latter 
has  the  exercise  of  ownership  over  the  whole,  (for  I  agree  that 
Mr.  Jervoise  reserved  to  himself  the  right  of  ownership  over  every 
portion  of  this  land,  and  might  and  was  the  fit  person  to  bring 
trespass  against  a  third  person  who  might  do  the  wrongful  act 
which  the  defendants  here  have  done),  yet  his  rights  over  his 
exclusive  property  are  not  unlimited,  but  are  limited  by  the  duty 
of  so  using  it  as  not  to  do  any  damage  to  the  property  of  another 
person.  Now  here  the  declaration  alleges  that  the  defendants  did  use 
their  property  in  such  a  way  as  to  do  damage  to  the  plaintiff.  The 
pleas  admit  that  they  did  that,  and  state  matter  for  which  I  think 
there  is  no  excuse  shown :  I  am  of  opinion,  therefore,  that  both  the 
pleas  are  bad,  and  that  the  judgment  ought  to  be  for  the  plaintiff. 

Parke,  B.,  added : 

I  do  not  mean  to  say  that  all  the  coal  does  not  belong  to  the 
defendants,  but  that  they  cannot  get  it  without  leaving  sufficient 
support.  There  is  no  doubt  they  are  the  proper  parties  to  bring  an 
action  of  trespass,  if  any  body  else  were  to  come  and  get  the  coal. 

Judgment  for  the  plaintiff. 
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EVANS  V.  JONES  (1).  ^^ 

Pleas, 

[77] 


(5  Meeson  &  Welsby,  77—82;  S.  C.  2  H.  &  U.  67;  8  L.  J.  (N.  S.)  Ex.  173;        Exch.o/ 

3  Jur.  318.)  -P^««- 


A  wager  as  to  the  conviction  or  acquittal  of  a  prisoner  on  trial  on  a 
criminal  charge,  is  illegal,  as  being  against  public  policy. 

Assumpsit.     The  declaration  stated,  that  before  and  at  the  time 

of    the    making   of    the   promise    of  the   defendant    thereinafter 

mentioned,  one  Thomas  Williams,  Esq.  had  gone  and  been  taken 

in   custody,  to  wit,   from   Carnarvon   to  London,  and   had   been 

arraigned  and  indicted  on  a  charge  of  having  feloniously  uttered  a 

certain  forged  will  and  testament,  and  two  forged  codicils  ;  and  the 

said  Thomas  Williams  was,  at  the  time  of  making  the  said  promise 

of  the  defendant,  on  his  trial  at  a  General  Session  of  Oyer  and 

Terminer  of  our  lady  the  Queen,  holden  for  the  jurisdiction  of  the 

Central  Criminal  Court,  at  Justice  Hall,  in  the  Old  Bailey,  in  the 

city  of  London,  and   the   said   Thomas  Williams  was  then  also 

charged  with  and  indicted  for  feloniously  forging  a  certain  will 

and  testament,  and  also  charged  with  and  indicted  for  feloniously 

forging  a  certain  codicil ;   on  which  last-mentioned  charges   and 

indictments  the  said  Thomas  Williams  was  about  to  be  tried  by  the 

country  at  the  said  Session  of  Oyer  and  Terminer :  and  thereupon, 

to  wit,  on  the  10th  day  of  April,  1838,  a  certain  discourse  arose 

between  the  plaintiff  and  the  defendant,  with  reference  to  the  said 

Thomas  Williams,  and  the  said  charges  and  accusations  against 

him;    and   thereupon   afterwards,  to   wit,  on   the  day  and  year 

aforesaid,  in  consideration  that  the  plaintiff,  at  the  request  of  the 

defendant,   had   then   promised   the   defendant   to  pay   him    one 

shilling,  if  the  said  Thomas  Williams  should  not  ever  return  to 

Carnarvon,  but  should  be  transported,  he,  the  defendant,  promised 

the  plaintiff  to  pay  him  102.,  if  the  said  Thomas  Williams  should 

not   be  transported,  and  should  return   to  Carnarvon.     And  the 

plaintiff  in  fact  saith,  that  after  the  making  of  the  said  promise  of 

the  plaintiff  and  of  the  defendant,  to  wit,  on  the  day  and  year  *la8t        [  *78  ] 

aforesaid,  the  said  Thomas  Williams  was,  at  the  said  Session  of 

Oyer  and   Terminer,   by  jurors  in   that  behalf  respectively  duly 

impanelled,   returned,  and  sworn,  found  not  guilty  of  the   said 

matters  and  offences  so  charged  upon  him  as  aforesaid,  or  any  of 

(1)  By  the  Gaming  ActJ  892  (5.1  &  56  8  &  9  Vict.  c.  109,  s.  18,  is  practically 
Vict.  c.  9),  the  distinction  between  a  obliterated.  These  cases  may,  how- 
wager  which  is  illegal  at  common  law,  ever,  still  be  applicable  to  questions 
and  one  which  is  only  void  by  the  Act,  of  **  public  policy.*' — R.  C. 
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EvANB  them,  and  was  then  duly  acquitted  and  discharged  of  the  said 
JONF.S.  premises,  as  by  the  record  thereof  remaining  in  the  said  Central 
Criminal  Court  more  fully  appears:  and  the  plaintiff  saith,  that 
the  said  Thomas  Williams  was  not  then  or  at  any  other  time 
transported,  or  sentenced  so  to  be,  on  account  of  the  said  charges 
or  any  of  them,  or  of  any  other  matter  or  cause ;  and  that  he  the 
said  Thomas  Williams  did,  after  the  making  of  the  said  promise  of 
the  defendant,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  1st  of  May,  1838,  return  to  Carnarvon  aforesaid;  of  all 
which  the  defendant  afterwards,  to  wit,  on  &c.  had  notice,  and  was 
then  requested  by  the  plain tiflF  to  pay  him  the  said  sum  of  lOZ., 
according  to  the  said  defendant's  promise ;  and  the  said  plaintiff 
saith,  that  although  afterwards,  and  after  the  said  notice  and 
request,  a  reasonable  time  for  the  defendant  to  pay  the  said  sum  of 
10/.  elapsed  before  the  commencement  of  this  suit,  yet  &c.  (Breach, 
in  non-payment  of  that  sum.) 

General  demurrer,  and  joinder  in  demurrer. 

Cowling  y  in  support  of  the  demurrer : 

The  declaration  is  bad,  being  founded  on  a  wager  which  is  illegal 
and  void,  as  being  contrary  to  public  policy,  in  giving  an  interest  to 
pervert  the  proceedings  of  a  court  of  justice.  A  wager  of  this 
nature,  on  the  conviction  or  acquittal  of  a  party  under  trial  for 
felony,  must  have  an  injurious  tendency,  since  the  parties  to  the 
wager  might  be  induced  to  procure  false  testimony  against  or  for 
the  prisoner,  or  to  use  improper  influence  with  the  witnesses  and 
the  jury.  There  are  several  instances  where  wagers  have  been 
[  •Ty  ]  held  void  as  *being  contrary  to  public  policy.  Thus,  in  AUen  v. 
Hearn{\),  wagers  between  voters  at  an  election,  as  to  the  result 
of  the  poll,  were  held  illegal.  Lord  Mansfield  there  says :  "  A 
gaming  contract  should  not  be  encouraged,  if  it  has  a  dangerous 
tendency.  What  is  so  easy  as  in  a  case  where  a  bribe  is  intended 
as  to  lay  a  wager  ?  It  is  difficult  to  prove  that  the  wager  makes 
him  give  a  contrary  vote  to  what  he  would  otherwise  have  done ; 
but  still  it  is  a  colour  for  bribery.  It  has  an  influence  on  his 
mind :  therefore,  in  the  case  in  Cowper  (2),  if  the  wager  had  been 
laid  with  a  lord  of  Parliament  or  a  Judge,  it  would  have  been  void 
from  its  tendency,  without  considering  whether  a  bribe  was  really 
intended  or  not.*'     Here  the  wager  might  be  really  a  bribe;  it  is 

(1)  1  R.  B.  149  (1  T.  R.  56).  (2)  Referring  to  Jone$  v,  Randafl, 

Ck)wper,  729. 
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freqaently  impossible  to  prove  the  real  nature  of  such  a  wager,  and  Bvaxs 
the  diflSculty  of  proving  that  should  not  be  thrown  on  the  defendant,  jonbs. 
So,  in  Hartley  v.  Rice  (i),  a  wager  that  one  of  the  parties  would  not 
marry  within  a  specified  number  of  years  was  held  to  be  void ;  and 
in  Gilbert  v.  Sykes  (2),  a  wager  on  the  duration  of  the  life  of 
Napoleon  Bonaparte,  at  a  time  when  his  probable  assassination  was 
the  subject  of  speculation,  was  held  void  as  having  an  injurious 
tendency.  Again,  in  Da  Costa  v.  Jones  (3),  a  wager  on  the  sex  of 
the  Chevalier  D'Eon  was  held  to  be  illegal  and  void,  after  full 
consideration  of  the  general  law  of  wagers.  Perhaps  the  case  of 
Jones  V.  Randall  (4)  may  be  relied  upon  by  the  plaintiff;  but  it  is 
distinguishable.  That  was  a  wager  as  to  whether  a  decree  of 
the  Court  of  Chancery  would  be  reversed  on  appeal,  and  was  held 
not  to  be  illegal :  but  there  the  facts  were  ascertained  at  the 
time  the  wager  was  laid,  whereas  here  they  are  not.  Besides,  the 
Court  saw  clearly  that  the  persons  who  made  the  *wager  had  no  [  *80  ] 
power  to  influence  the  decision,  because  they  were  neither  peers  nor 
Judges ;  but  how  can  the  Court  know  that  either  of  these  parties 
might  not  be  a  material  witness  on  the  trial  of  the  prisoner,  if  he 
thought  proper,  and  so  influence  his  conviction  or  acquittal  ? 

Jervis,  contra  : 

Wagers  discountenanced  by  the  law  are  divided  into  two  classes. 
There  are  some  which  a  Judge  may  refuse  to  try,  as  unlawful  and 
improper ;  as  in  Thornton  v.  Thackeray  (6) ;  and  others  which  are 
held  illegal  as  being  against  public  policy:  but  this  belongs  to 
neither  of  those  classes. 

(Lord  Abinoeb,  C.  B.  :  The  first  class  of  cases  is  exploded. 

Parke,  B.  :  The  Judge  is  bound  to  try  them  at  some  time,  though 
he  may  postpone  them  until  after  cases  of  more  importance  have 
been  tried.) 

It  is  said  that  the  tendency  of  this  wager  was  to  give  the  parties  to 
it  an  improper  interest  in  the  result  of  the  trial,  and  that  they 
might  be  induced  to  resort  to  improper  means  to  influence  the 
verdict.  But  the  law  will  not  presume  illegal  conduct  in  any  one ; 
and  there  is  here  no  direct  interest  whatever.     Such  a  wager  as  this 

(1)  10  R.  B.  228  (10  East,  22).  (4)  Ck)wper,  37. 

(2)  14  E.  B.  327  (16  East,  150).  (5)  2  Y.  &  J.  156. 

(3)  Cowper,  729. 
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EvAKs       would  not  affect  the  competency  of  either  party  as  a  witness  on  the 
JoNBs.        trial. 

(Lord  Abinobr,  C.  B.  :  Perhaps  not ;  but  it  would  go  to  his  credit, 
which  is  worse.) 

The  cases  cited  are  not  applicable.  AU^n  v.  Hearn  was  put  upon 
the  ground  that  the  bet  declared  on  was  in  truth  given  as  a  bribe 
to  the  voter,— as  a  distinct  illegaUty ;  and  the  wager  in  Hartley  v. 
Rice  was  in  restraint  of  marriage,  and  therefore  void.  The  case  of 
Waite  V.  Jones  (i)  is  strongly  in  favour  of  the  plaintiff.  There  a 
man,  in  consideration  of  certain  payments,  covenanted  to  execute  a 
deed  of  separation  from  his  wife ;  and  the  question  was,  whether 
[  'SI  ]  the  instrument  was  valid  or  not.  *A11  the  above  cases  were  cited, 
and  the  Court  held  it  to  be  valid.  It  is  submitted  that  nothing 
sufficient  appears  to  make  this  wager  void  as  being  against  public 
policy.  The  Court  ought  not  to  speculate  on  the  indirect  motives 
of  the  parties. 

Cowling,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.  : 

On  the  principle  of  the  cases  which  have  been  decided  since 
Jones  V.  Randall,  the  Court  is  not  only  warranted,  but  compelled, 
to  say  that  this  wager  is  illegal  and  void.  No  man  has  a  right  to 
acquire  by  his  own  act  an  interest  in  interfering  with  the  proceed- 
ings of  courts  of  justice,  more  especially  of  criminal  justice,  in 
which  a  man  is  bound  honestly  to  declare  all  he  knows  relative  to 
the  case  in  the  course  of  adjudication.  Here  the  party  had  acquired 
by  the  wager  a  direct  interest  in  procuring  the  conviction  of  the 
prisoner ;  and  although  it  is  impossible  to  say  in  what  precise 
manner  an  improper  bias  may  be  exerted,  or  whether  it  will  have 
any  effect  or  not,  yet  the  very  tendency  of  his  mind  to  act  in  such 
a  way  as  to  pervert  the  course  of  justice,  is  a  sufficient  foundation 
for  the  illegality  of  such  wagers.  This  was  well  established  by  the 
case  of  Gilbert  v.  Sykes,  a  case  which  was  much  discussed,  and  the 
decision  in  which  excited  considerable  interest.  A  strong  feeling  at 
that  time  prevailed  against  Napoleon  Bonaparte,  who  threatened  an 
invasion  of  this  kingdom  ;  but  it  gave  great  satisfaction  to  myself, 
and  all  who  took  an  interest  in  the  administration  of  public  justice, 

(1)  1  Bing.  N.  C.  656;  1  Scott,  730;  affirmed  on  error,  50  B.  R.  807  (5 
Bing.  N.  C.  341). 
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to  hear  the  principle  pronounced  by  Lord  Ellenborough,  and  the       Evans 
first  common  law  authorities,  that  a  wager  on  the  duration  of  his       jon'bs. 
life  was  illegal,   as   being    against    public  policy, — as   having  a 
tendency   to  encourage   his    assassination,   which,    even    in    the 
instance  of  a  public  enemy,  should  receive  no  encouragement  from 
the  law.     This,  however,  is  a  much  stronger  *case ;  here  a  man  is        [  *^2  ] 
on  his  trial  on  a  very  important  charge,  and  a  wager  is  made  of 
a  character  which  must  tend  to  give  the  parties  to  it  an  interest 
in    perverting    the    course  of  criminal    justice.     Our    judgment, 
therefore,  must  be  for  the  defendant. 

Parke,  B.  : 

I  entirely  agree.  No  case  has  been  cited  at  variance  with  the 
principle  laid  down  by  the  Lord  Chief  Baron.  It  appears  to  me 
that  it  is  a  reasonable  objection  to  the  legality  of  a  wager,  that 
it  has  a  tendency  to  influence  and  pervert  the  course  of  criminal 
justice.  There  ought  to  be  a  disposition  in  every  person  to  come 
forward  and  give  any  evidence  which  he  may  be  in  possession  of, 
tending  to  insure  either  the  acquittal  or  conviction  of  a  person  lying 
under  a  criminal  charge  :  but  the  necessary  tendency  of  a  wager  of 
this  description  is  to  induce  the  party  to  it  either  to  give  false  testi- 
mony, if  it  be  his  interest  to  procure  a  conviction,  or,  if  the  other  way, 
,o  withdraw  from  the  Court  evidence  which  he  may  either  possess  at 
the  time  of  laying  the  wager,  or  which  may  afterwards  come  to  his 
knowledge.  And  even  if  a  party  be  not  in  a  situation  to  suppress 
or  fabricate  evidence,  still  he  may  influence  the  result  of  the  trial 
by  prejudicing  the  public  mind  on  the  case,  and  thus  deprive  the 
party  charged  of  the  fair  trial  to  which  he  is  entitled. 

Maule,  B.  : 

I  entirely  concur  with  the  Lord  Chief  Baron  and  my  brother 
Parke.  It  is  too  late  now  to  say  that  no  wager  can  be  enforced 
by  law ;  but  I  think  it  would  have  been  better  if  they  had  originally 
been  left  to  the  decision  of  the  Jockey  Club.  This  wager  is  clearly 
objectionable,  as  the  tendency  of  it  is  to  prejudice  the  course  of 
public  justice :  and  whenever  a  wager  has  such  a  tendency,  it  is 
against  public  policy,  and  is  therefore  void. 

Judgment  for  the  defendant. 
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1839.  SELWAY  V.  FOGG. 

£g.cii,  of  (^  Meeeon  &  Welsby,  83—86 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  199.) 

*  A.  engaged  to  convey  away  certain  rubbish  for  B.  at  a  specified  sum, 

'-       -I  under  a  fraudulent  representation  by  B.  as  to  the  quantity  of  the  rubbish 

which  was  to  be  so  conveyed :  Held,  that,  in  an  action  for  the  value  of  the 
work  actually  done,  A.  could  recover  only  according  to  the  terms  of  the 
special  contract;  although,  when  he  discovered  the  fraud,  he  might  have 
repudiated  the  contract,  and  sued  B.  for  deceit. 

Indebitatus  assumpsit  for  work  and  labour.  Pleas,  noii 
(Mstnnpsit,  payment,  and  a  set-off. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Michaelmas  Term,  evidence  was  given  to  prove  that  the 
work  was  done,  which  consisted  in  carting  away  rubbish,  and  that 
the  value  of  it  amounted  to  about  201.  The  defendant  then  gave 
evidence  of  a  contract  to  do  the  work  for  15/.,  which  sum  he  had 
paid.  The  plaintiff  insisted  that  that  contract  was  obtained  by  a 
fraudulent  misrepresentation  as  to  the  depth  of  the  rubbish  carted 
away,  and  that,  being  founded  in  fraud,  it  was  no  answer  to  the 
action.  The  Lord  Chief  Baron,  however,  was  of  opinion  that  the 
question  of  fraud  was  not  open  to  the  plaintiff  in  the  present  action, 
although  it  might  be  the  subject  of  complaint  in  another  action ; 
especially  as  it  had  been  shown  that  the  plaintiff  had  knowledge 
of  the  circumstance  indicative  of  fraud  before  the  work  was  finished. 
He  however  left  the  facts  to  the  consideration  of  the  jury,  and  they 
found  that  there  was  fraud  in  the  contract,  and  returned  a  verdict  in 
favour  of  the  plaintiff  for  5/. ;  but  the  learned  Judge  gave  the  defen- 
dant leave  to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 
Humfrey  having  in  last  Term  obtained  a  rule  accordingly, 

Erie  now  showed  cause : 

If  the  contract  was  obtained  by  the  fraud  of  the  defendant,  he 
had  no  right  to  set  up  his  own  wrong ;  and  the  plaintiff,  having 
proved  the  work  done,  was  entitled  to  recover.  The  extent  of  fraud 
was  not  material. 

(Maule,  B.  :  The  rule  undoubtedly  is,  that  a  party  shall  not  be 
allowed  to  set  up  his  own  fraud;  he  may  not  say,  "I  have  cheated:" 
but  here  the  charge  comes  from  the  other  party,  who  says,  "  You 
[  *84  ]       have  cheated ; "  *that  is  not  within  the  rule.) 

There  are  several  authorities  to  show  that  a  fraudulent  contract 
cannot  be  set  up  by  any  one  who  is  a  party  to  the  fraud.  It  may 
be  said  that  they  relate  to  the  sale  of  goods,  but  that  makes  no 
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difiference.  Thus,  in  Biddle  v.  Levi/  (i),  where  goods  were  supplied  Sblway 
to  a  minor  upon  a  fraudulent  misrepresentation  by  his  father  that  fooo. 
he  was  about  to  relinquish  his  business  in  favour  of  the  son, 
although  the  credit  was  given  to  the  son,  the  father,  having  dealt 
with  the  proceeds,  was  held  liable  in  assumpsit  for  goods  sold  and 
delivered.  So,  in  Hill  v.  Perrott  (2),  it  was  held  that  indebitatus 
assumpftit  might  be  maintained  for  goods  which  the  defendant  had 
by  fraud  procured  the  plaintiff  to  sell  to  an  insolvent,  and  which 
the  defendant  had  got  into  his  own  possession,  for  that  he  could 
not  set  up  the  sale,  because  his  fraud  had  procured  it,  and  the  mere 
possession,  unaccounted  for,  raised  an  assumpsit. 

(Parse,  B.  :  The  principle  of  that  case  is,  that  the  defendant 
could  not  set  up  the  sale  to  the  insolvent,  because  the  insolvent, 
whom  he  attempted  to  set  up  as  the  real  contractor,  appeared  to  be 
his  agent  only.) 

In  Abbotts  v.  Barry  (3),  where  the  defendant  had  fraudulently  induced 
the  plaintiff  to  sell  goods  to  A.,  who  could  not  pay  for  them,  and 
on  the  nominal  resale  of  those  goods  by  A.,  the  defendant,  being 
the  real  party  concerned,  had  obtained  the  money  on  such  resale  ; 
it  was  held  that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  value  of  the  goods  unpaid  for  by  A. 

(Maule,  B.:  The  principle  of  that  case  is  clear.  There  the 
plaintiff's  goods  had  been  9old,  and  the  money  remained  in  the 
hands  of  the  defendant,  and  was  of  course  recoverable  from  him  by 
the  owner  of  the  goods.) 

It  is  submitted  that  the  contract  being  fraudulent  and  void,  the 

plaintiff's  waggons  and  horses  and  workmen  not  being  there  on 

the  void  contract,  he  is  entitled  to  recover.     The  principle  of  *the       [  *86  ] 

cases  is,  that  a  party  shall  not  be  allowed  to  set  up  his  own  fraud  ; 

it  is  the  same  as  if  there  was  no  contract  at  all.     He  also  cited 

Studdy  V.  Sanders  (4),  and  Lucas  v.  Godwin  (5). 

Humfrey  and  Stewart,  contra  : 

The  law  does  not  allow  a  person  to  sue,  on  an  implied  contract, 
another  party  who  deals  with  him,  and  who  supposes  he  is  proceed- 
ing on  the  terms  of  a  special  contract.  The  fraud  merely  gives  the 
other  party  a  right  to  rescind  the  contract,  and  that  right  ought  to 

(1)1  Stark.  20.  (4)  5  B.  &  C.  628 ;  2  Dowl.  &  Ry.  347. 

(2)  8  Taunt.  274.  (o)  3  Bing.  N.  C.  737 ;  4  Scott.  602. 

(3)  2  Brod.  &  B.  369. 
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Selway      be  exercised  as   soon   as  the  fraud  is  discovered,  otherwise   the 
Fogg.        original  contract  is  set  up,  and  the  work  is  considered  as  done,  or 

the  goods  sold,  according  to  the  terms  of  that  contract :  Campbell  v. 

Fleming  (i). 

(Maule,  B.,  referred  to  Ferguson  v,  Carrington  (2).) 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  At 
the  trial  I  was  impressed  with  the  opinion,  and  still  remain  so,  that 
the  plaintiff  is  not  entitled  to  recover,  and  I  think  so  on  two 
grounds:  First,  because  no  one  can  be  liable  upon  a  contract 
which  he  never  made  nor  intended  to  make ;  the  very  idea  of  a 
contract  being,  that  it  is  an  agreement  entered  into  by  two  willing 
parties  acting  with  their  eyes  open :  a  party  cannot  be  bound  by 
an  implied  contract,  when  he  has  made  a  specific  contract,  which 
is  avoided  by  fraud.  A  person  is  not  at  liberty  to  say,  "  I  have 
made  two  contracts,  and  if  one  of  them  is  avoided  by  its  fraud, 
then  I  will  set  up  the  other  ;  "  but  if  he  repudiate  that  contract  on 
the  ground  of  fraud,  as  he  may  do,  he  has  a  remedy  by  an  action 
for  deceit.  Secondly,  it  was  clear  upon  the  evidence  that  the 
plaintiff  had  full  knowledge  of  all  that  constituted  the  fraud  in  this 
[  '86  ]  case,  either  before  or  during  the  work,  and  *as  soon  as  he  knew  it 
he  should  have  discontinued  the  work  and  repudiated  the  contract, 
or  he  must  be  bound  by  its  terms. 

Parke,  B.  : 

I  also  think  that  in  this  case  a  nonsuit  ought  to  be  entered.  The 
plaintiff  sues  for  work  and  labour,  and  on  the  trial  it  turns  out  that 
there  is  a  contract  to  do  it  for  a  specific  sum.  Assuming  that  the 
jury  have  properly  found  that  this  contract  was  fraudulent,  in  what 
situation  is  the  plaintiff  put  ?  He  may  repudiate  it,  and  be  in  the 
same  situation  as  if  it  had  no  existence  at  all ;  but  if  he  does  not 
choose  to  do  so,  he  cannot  then  set  up  another  contract.  This  is 
established  by  two  cases, — one,  that  of  Ferguson  v.  Carrington, 
already  cited,  and  the  other  that  of  Read  v.  Hutchinson  (3).  If  the 
plaintiff  chooses  to  treat  the  defendant  as  a  party  who  has  con- 
tracted with  him,  he  must  be  bound  by  the  only  contract  made 
between  them.  The  case  is  distinguishable  from  those  where  a 
third  person  intervenes,  and  where,  looking  at  their  real  situation, 

(1)  1  Ad.  &  El.  40 ;  3  Nev.  &  Man.  (2)  9  B.  &  C.  59. 

834.  (3)  3  Camp.  352. 
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that  third  person  is  also  the  agent  of  the  party  charged ;  at  all  Sblway 
events,  no  second  contract  is  there  set  up,  as  here,  which  second  fooo. 
contract  is  inconsistent  and  cannot  be  supported.  I  also  think 
that,  upon  discovering  the  fraud  (unless  he  meant  to  proceed 
according  to  the  terms  of  the  contract),  the  plaintiff  should  imme- 
diately have  declared  off,  and  sought  compensation  for  the  by-gone 
time  in  an  action  for  deceit ;  not  doing  this,  but  continuing  the 
work  as  be  has  done,  he  is  bound  by  the  express  terms  of  the 
contract,  and  if  he  fail  to  recover  on  that,  he  cannot  recover  at  all. 

Aldebson,  B.  and  Maule,  B.,  concurred. 

Hide  absolute. 


WOOD  V.  DUNCAN.  ^^ 

Ixeh.  Of 
Pleat, 

[87] 


(5  Meeson  k  Welsby,  87—89 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  224 ;  3  Jur.  582 ;  7  DowL        Exeh.  of 

P.  C.  344.)  -P^''«'- 


Where  a  cause  is  referred  by  order  of  Nisi  Prius,  and  the  award  is  after- 
wards set  aside  on  tbe  ground  of  the  arbitrator  not  haying  adjudicated  on 
all  the  matters  referred,  and  the  cause  is  tried  again,  the  party  ultimately 
succeeding  is  not  entitled  to  the  costs  of  the  first  trial  (1). 

This  cause  came  on  for  trial  at  the  York  Summer  Assizes,  1888, 
when  it  was  referred  on  the  usual  terms  to  a  gentleman  at  the  Bar. 
In  last  Michaelmas  Term  his  award  was  set  aside  by  this  Court,  on 
the  ground  that  he  had  not  adjudicated  on  all  the  issues  in  the 
cause.  It  was  again  tried  at  the  Spring  Assizes,  1889,  and  a  verdict 
found  for  the  plaintiff.  The  Master,  on  taxation,  having  refused  to 
allow  the  plaintiff  the  costs  of  the  first  trial,  W.  H.  Wat/ton  obtained 
a  rule  for  a  review  of  his  taxation,  citing  BurchaU  v.  Bellamy  (2) 
and  Poole  v.  Selwood  (a)  ;  against  which, 

Coivlifig  now  showed  cause : 

The  Master  has  come  to  a  right  decision,  in  refusing  to  allow  the 

plaintiff  the  costs  of  the  first  trial.     This  is  similar  to  the  case 

where  a  venire  de  novo  is  awarded,  or  a  new  trial  is  granted,  and 

the  rule  is  silent  as  to  the  costs ;  and  there  the  party  succeeding  on 

the  second  trial  is  not  entitled  to  the  costs  of  the  first :  Edwards  v. 

Brown  (4),  Summers  v.  Formby  (5).     The  case  of  Poole  v.  Selwood 

was  decided  at  a  time  when  the  practice  of  this  Court  differed  from 

that  of  the  King's  Bench ;  besides,  the  facts  are  not  clearly  stated,  and 

( 1 )  But  this  is  now,  of  course,  subject  (2)  5  Burr.  2693, 

to  the  discretion  of  the  Court  under  (3)  1  Price,  310. 

the  modem  rule  (R.  S.  C,  Ord.  LXV.,  (4)  1  Cr.  &  J.  354. 

r.  1).— B.  C.  (5)  1  B.  &  0.  100. 
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Wood  the  case  was  argued  on  a  mis-statement  of  the  practice  of  the  Court 
Duncan,  of  King's  Bench.  But  supposing  that  case  to  be  law,  the  practice 
of  all  the  Courts  has  been  since  assimilated  by  the  new  rule, 
H.  T.  2  Will.  IV,  s.  64,  which  provides  that  "  if  a  new  trial  be 
granted  without  any  mention  of  costs  in  the  rule,  the  costs  of  the 
first  trial  shall  not  be  allowed  to  the  successful  party,  though  he 
succeeds  on  the  second." 

W.  H.  Watson,  in  support  of  the  rule  : 

Where  a  cause  is  referred,  and  the  reference  subsequently  proves 
[  *ds  ]  ineffectual,  "^it  is  considered  the  same  as  if  the  cause  had  gone  off 
on  a  remanet ;  and  there  the  party  who  ultimately  succeeds  is 
entitled  to  the  costs  of  all  the  issues  found  for  him.  In  Burchall  v. 
Bellamy  (i),  the  rule  that  costs  should  abide  the  final  event  of  the 
future  trial,  when  the  cause  is  made  a  remanet,  was  extended  to 
other  similar  cases.  Here  in  point  of  law  no  award  at  all  was 
made,  as  it  was  altogether  a  nullity,  and  the  application  to  this 
Court  to  set  it  aside  was  ex  abundunti  cauteld,  for  nothing  could 
have  been  done  upon  it.  Suppose  a  case  where  there  are  seven 
issues,  and  the  arbitrator  awards  only  upon  one, — ^it  is  the  same  as 
if  he  had  made  no  award  at  all.  The  case  of  Poole  v.  Selwood  (2) 
is  directly  in  point,  for  it  was  there  held  that  if  a  cause  standing 
for  trial  be  referred,  and  the  arbitrator's  award  in  favour  of  the 
plaintiff  be  afterwards  set  aside,  and  the  cause  be  in  consequence 
tried  again,  the  plaintiff,  succeeding  on  that  second  trial,  will  be 
allowed  the  costs  of  the  former  trial.  In  Payne  v.  BaiUy  (3),  where 
the  plaintiff  obtained  a  verdict  subject  to  a  reference,  and  the 
arbitrator  made  a  material  mistake  in  his  award,  and  the  defendants 
refused  to  refer  the  matters  back  to  him,  the  Court  having  set 
aside  the  verdict,  and  discharged  the  rule  for  a  reference,  and  the 
plaintiff  having  obtained  a  verdict  on  a  second  trial,  it  was  held 
that  he  was  entitled  to  the  costs  of  both  the  trials.  It  is  true  that 
the  Court  there  said  that  they  would  not  lay  down  a  rule  for  the 
future,  but  as  far  as  the  case  goes  it  is  in  favour  of  the  plaintiff. 
He  also  cited  Davile  v.  Herring  (4),  and  Booth  v.  Atherton  (5). 

LoBD  Abinger,  C.  B.  : 

It  appears  to  me  to  be  better  to  adhere  to  general  rules,  than  to 
graft  exceptions  upon  them,  which  only  bring  the  law  into  confusion 

(1)  5  Burr.  2693.  (4)  1  Stra.  300. 

(2)  1  Price,  310.  (5)  6  T.  R.  144. 

(3)  3  Brod.  &  B.  304 ;  7  Moore,  147. 
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and  doubt.  *The  case  is  analogous  to  that  of  a  reriire  de  novo, 
and  must  be  governed  by  the  practice  which  has  prevailed  in  cases 
of  that  kind.  Payne  v.  Bailey  is  no  authority  at  all ;  but  if  it  were 
any,  it  is  rather  the  other  way,  because  there  the  Court  said  they 
did  not  wish  their  decision  to  be  considered  as  a  precedent,  but  as 
an  exception  to  the  general  rule.  The  case  of  Poole  v.  Selwood  was 
decided  with  reference  to  the  then  existing  practice  in  this  Court. 
The  object  of  the  new  rules  was  to  assimilate  the  practice  of  all  the 
Courts,  and  this  case  must  be  decided  so  as  to  make  the  practice  of 
this  Court  in  conformity  with  that  of  the  other  Courts.  I  think, 
therefore,  that  this  rule  ought  to  be  discharged. 


Wood 

r. 

Duncan. 

[•89] 


Fabkb,  B.,  and  Maule,  B.,  concurred. 


Rule  refused. 


ATTORNEY-GENEEAL  v.  MAT^GLES  and  Others  ([). 

(5  Meeson  &  Welsby,  120—139 ;  8.  C.  2  H.  &  H.  74 ;  3  Jur.  281.) 

A  testator,  by  his  will,  after  giving  certain  legacies,  gave,  devised,  and 
bequeathed  unto  his  executors,  their  heirs,  executors,  and  administrators, 
all  the  rest  and  residue  of  his  estate,  real  and  personal,  upon  trust,  at  such 
times  as  they  might  think  fit,  to  seD,  convey,  or  otherwise  convert  into  money 
the  same,  or  any  part  thereof ;  and  the  testator  directed  that  all  the  residue 
of  his  estate  should  be  invested  as  it  should  be  realized,  and  should  be 
divided  amongst  all  his  children,  in  such  shares  and  proportions  that  his  son 
then  bom  should  take  four  shares,  any  other  son  or  sons  which  he  might 
have  should  take  three  shares  each,  and  his  daughters  should  take  two 
shares  each ;  but  if  his  son  then  bom  should  die  before  twenty-one,  and 
without  leaving  issue,  the  testator  directed  that  his  next  son  should  take 
four  shares,  or,  if  he  should  have  no  other  son,  then  that  his  eldest  daughter 
should  take  three  shares ;  and  he  directed  that  in  the  event  of  any  of  his 
children  dying  under  twenty-one,  and  without  issue,  his  or  her  legacy  or 
share  should  be  considered  as  having  lapsed ;  and  that  in  case  any  of  his 
daughters  should  marry  under  twenty-one,  his  trustees  should  settle  her 
fortune  upon  such  trusts  &c.  as  were  specified  in  the  will  of  his  the  testator's 
father  with  respect  to  certain  bequests  of  personal  property  to  the  sisters 
of  the  said  testator  therein  contained;  and  the  testator  directed  that  his 
trustees  should  have  full  power,  in  making  such  sales  as  in  the  said  will 
were  directed,  to  resort  to  either  public  or  private  sale,  and  to  buy  in  and 
re-sell,  and  to  defer  any  sale  so  long  as  they  might  think  fit,  and  of  causing 
any  part  or  parts  of  his  the  said  testator's  real  or  personal  estate  to  be  valued 
instead  of  being  sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the  said 
testator's  children  at  the  amount  of  the  valuation,  as  a  part  of  his  or  her 
proportion  of  his  residuary  estate,  but  to  be  considered  as  personal  estate,  and 


1839. 

Ereh,  of 
Pleas. 

[120] 


(1)  Cited  and  distinguished  by 
judgment  of  the  Queen's  Bench 
Diyision    in    Att,'Gen.    v.    Ailesbury 


(1885)  14  a  B.  D.  895,  903  (confirmed 
by  H.  L.  12  App.  Cas.  672).— E.  C. 
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A..G.  subject  to  the  trusts  in  the  said  will  declared  respecting  such  proportions 

ff'  of  residuary  estate. 

Mangles.  rjf^^  testator,  at  the  time  of  his  death,  had  one  son  and  four  daughters. 

The  trustees,  after  the  testator's  death,  sold  a  large  part  of  the  real  and 
personal  estate,  amounting  to  180,000/.,  and  caused  the  remaining  part  of 
the  residue,  which  consisted  of  real  estate,  to  be  valued,  and  the  same  was 
valued  at  90,000/.,  which  was  the  son's  share  of  the  residue;  and  the  sums 
of  45,000/.  each,  amoimting  to  180,000/.,  were  the  shares  of  the  daughters. 
The  trustees  allotted  the  estate  which  had  been  so  valued  at  90,000/.,  to  the 
testator's  son,  at  the  amount  of  the  valuation,  and  retained  the  sum  of 
180,000/.,  the  proceeds  of  the  part  which  had  been  sold,  for  the  benefit 
of  the  four  daughters : 

Held,  that  legacy  duty  was  payable  upon  the  amount  of  the  part 
which  was  actually  sold,  but  not  upon  the  part  which  the  trustees  had 
allotted  to  the  testator's  son,  under  the  discretionary  power  contained  in 
the  will. 

Information  for  legacy  duties.  The  information  stated,  that 
[  *i2i  ]  theretofore,  and  after  the  81st  of  August,  1816,  *to  wit,  on  the 
7th  of  July,  1831,  in  the  county  aforesaid,  one  John  Christie  made 
his  last  will  and  testament  in  writing,  duly  executed  and  attested 
according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
for  the  passing  of  real  estates,  and  thereby  appointed  Caroline 
Christie,  his  wife,  C.  J.  Falconar,  Robert  Mangles,  H.  Boldero, 
T.  Edgar,  P.  Christie,  and  T.  Treacher,  to  be  executors  and  trustees 
of  his  said  will ;  and  the  said  J.  Christie,  by  his  said  will,  after 
giving  certain  legacies  and  making  certain  bequests  as  therein 
particularly  mentioned,  gave,  devised,  and  bequeathed  unto  his 
said  executors  therein  named,  their  heirs,  executors,  and  adminis- 
trators, all  the  rest  and  residue  of  his  estates,  real  and  personal, 
upon  the  following  trusts :  viz.,  upon  trust,  at  such  times  as  they 
his  said  executors  might  think  expedient,  to  sell,  convey,  or  other- 
wise convert  into  money  the  same,  or  any  part  thereof,  for  which 
purpose  the  said  testator  by  his  said  will  declared  that  the  receipts 
of  his  said  executors  should  be  sufficient  discharges  to  all  pur- 
chasers, who  should  not  be  bound  to  see  to  the  application  of  their 
purchase-monies.  And  the  said  testator  by  his  said  will  directed, 
that  the  clear  proceeds  of  his  estates,  and  all  other  his  property 
not  specifically  bequeathed,  should  be  applied  and  disposed  of  as 
follows ;  viz.,  the  sum  of  20,0OOZ.  should  be  paid  or  invested  upon  the 
trusts  of  his  marriage  settlement,  directed  by  the  Court  of  Chancery, 
in  the  suit  instituted  relating  thereto ;  and  that  his  trustees  should 
invest,  in  their  own  names,  the  sum  of  80,0002.,  and  pay  the 
interest  or  dividends  thereof  to  his  wife  during  her  life,  if  she  should 
not  re-marry ;  and  upon  her  death  or  re-marriage,  that  the  said 
80,000Z.  should  sink  into  the  residue  of  his  estate.     And  the  said 
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testator  by  his  said  will  directed,  that  all  the  residue  of  his  estate  a.-g. 
should  be  invested  as  it  should  be  realized,  and  should  be  divided  manoleb, 
amongst  all  his  the  said  testator's  children,  in  such  shares  and 
proportions,  that  his  the  said  testator's  son,  then  *born,  should  [  *122  ] 
take  four  shares,  any  other  son  or  sons  which  he  the  said  testator 
might  have  should  take  three  shares  each,  and  his  the  said 
testator's  daughters  should  take  two  shares  each  ;  but  if  his  the 
said  testator's  son,  then  born,  should  die  before  attaining  the  age 
of  twenty-one  years,  and  without  leaving  issue,  the  said  testator  by 
his  said  will  directed  that  his  the  said  testator's  next  son  should 
take  four  shares ;  or  if  he  the  said  testator  should  have  no  other 
son,  then  that  his  the  said  testator's  eldest  daughter  should  take 
three  shares.  And  the  said  testatcrr  by  his  said  will  directed,  that 
in  the  event  of  any  of  his  the  said  testator's  children  dying  under 
the  age  of  twenty-one  years  and  without  issue,  his  or  her  legacy  or 
share  should  be  considered  as  having  lapsed.  And  it  was  further 
directed  by  the  said  will,  that  in  case  any  of  his  the  said  testator's 
daughters  should  marry  under  the  age  of  twenty-one  years,  his  the 
said  testator's  trustees  should  settle  her  fortune  upon  such  trusts, 
for  the  benefit  of  herself  and  her  issue,  and  with  the  like  trusts  and 
remainders  over,  in  favour  of  his  the  said  testator's  other  children, 
as  were  specified  in  the  will  of  the  said  testator's  father,  with 
respect  to  certain  bequests  of  personal  property  to  the  sisters  of  the 
said  testator  therein  contained.  And  the  said  testator  by  his  said 
v^ill  directed,  that  the  said  trustees  should  have  the  discretion, 
during  the  minorities  of  the  said  respective  children,  of  applying 
any  part  of  the  income  of  their  respective  fortunes  for  their  main- 
tenance and  education,  and  that  in  such  way  and  by  such  hands 
as  they  his  said  trustees  should  think  fit,  and  also  of  advancing  any 
part  not  exceeding  one  half  of  the  capital  of  the  respective  fortunes 
of  his  the  said  testator's  children,  for  establishing  the  said  children 
in  marriage  or  otherwise  in  life.  And  the  said  testator  by  his  said 
will  further  directed,  that  his  trustees  should  have  full  power,  in 
making  such  sales  as  in  the  said  will  were  directed,  to  resort  to 
either  public  or  private  sale,  and  to  buy  in  at  public  sale  and 
re-sell,  and  ^should  also  have  the  discretion  to  defer  any  sale  so  [  *i23  ] 
long  as  they  might  think  fit,  and  of  causing  any  part  or  parts  of 
bis  the  said  testator's  real  or  personal  estates  to  be  valued  instead 
of  being  sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the 
said  testator's  children  at  the  amount  of  the  valuation,  as  a  part  of 
his  or  her  proportion  of  his  the  said  testator's  residuary  estate,  but 
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A.-G.  to  be  considered  as  personal  estate,  and  subject  to  the  trusts  in  the 
Mamolbs.  ^^^^  ^^U  declared  respecting  such  proportions  of  residuary  estate. 
And  in  case  of  any  such  allotments,  his  the  said  testator's  trustees 
should  have  discretionary  powers  of  leasing  and  managing  such 
respective  allotments  during  the  minorities  of  his  the  said  testator^s 
children,  and  the  like  powers  as  to  all  his  the  said  testator's 
freehold  and  leasehold  properties,  until  the  same  should  be  sold. 
The  information  then  went  on  to  allege,  that  on  the  10th  of  July, 
1831,  the  said  J.  Christie  died,  without  altering  or  revoking  his 
said  will ;  that  he  had  one  brother  and  two  sisters,  who,  together 
with  the  said  John  Christie,  were  severally  named  in  the  will  of 
the  said  John  Christie's  father;  and  it  then  set  out  his  father's 
will  before  referred  to;  (which  did  not  appear  to  be  suflSciently 
material  to  the  present  case  to  require  insertion).  The  information 
then  alleged,  that  the  testator,  at  the  time  of  the  making  of  his 
will,  and  thence  until  and  at  the  time  of  his  death,  was  seised  and 
possessed  of  divers  freehold  and  copyhold  estates  of  great  value, 
to  wit,  freehold  estates  of  the  value  of  200,000/.,  and  copyhold 
estates  of  the  value  of  100,000Z.,  and  was  also,  before  and  at  the 
time  of  his  death,  possessed  of  certain  leasehold  and  personal 
property  of  great  value,  to  wit,  leasehold  property  of  the  value  of 
100,000/.,  and  personal  property  of  the  value  of  100,000/. :  That 
the  said  J.  Christie,  at  the  time  of  his  death,  had  one  son  and 
four  daughters,  viz.,  William  John  Christie,  Caroline  Christie  the 
younger,  Charlotte  Christie,  Anna  Christie,  and  Mary  Christie; 
[  *124  ]  and  ^that  the  said  testator  died,  leaving  his  said  several  children 
and  also  the  said  Eobert  Mangles,  H.  Boldero,  T.  Edgar,  and 
P.  Christie,  respectively  him  surviving :  That  the  said  Robert 
Mangles  &c.,  after  the  decease  of  the  testator,  to  wit,  on  &c.,  took 
upon  themselves  the  burthen  of  the  execution  of  the  said  will,  and 
then  and  there  paid  and  satisfied  the  funeral  expenses,  and  also  the 
just  debts  of  the  testator,  and  also  the  said  legacies  and  bequests 
given  by  the  said  will  of  the  said  J.  Christie,  save  and  except  the 
said  residue  so  devised  and  bequeathed  as  aforesaid.  That  the 
residue  of  the  real  and  personal  estate  and  effects  of  the  testator, 
remaining  after  the  payment  of  the  funeral  expenses,  debts, 
legacies,  and  bequests  so  paid  and  satisfied  as  aforesaid,  then  and 
there  was  of  great  value,  to  wit,  of  the  value  of  320,000/.,  and  that 
the  same  then  and  there  remained  and  was  in  the  possession  of 
the  said  E.  Mangles  &c.,  as  such  executors  as  aforesaid,  who  then 
and  there  were  seised  and  possessed  thereof  respectively,  upon  the 
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traste  and  for  the  purposes  in  the  said  will  in  that  behalf  specified  A.-G. 
and  thereinbefore  set  forth  ;  and  it  then  and  there  became  and  was  mangles. 
the  duty  of  the  said  B.  Mangles,  &c.,  to  sell,  convey,  or  otherwise 
convert  into  money  the  said  residue  of  the  real  and  personal  estate 
of  the  said  testator,  and  to  apply  and  dispose  of  the  proceeds 
thereof  in  the  manner  and  for  the  purposes  in  the  said  will 
mentioned,  or,  if  they  thought  fit  to  cause  any  part  or  parts  of  the 
said  residue  to  be  valued  instead  of  being  sold,  to  allot  such  part  or 
parts  to  any  or  either  of  the  said  children  of  the  said  testator  at 
the  amount  of  the  valuation,  as  a  part  of  his  or  her  proportion  of 
the  said  residuary  estate,  but  to  be  considered  as  personal  estate, 
and  subject  to  the  trusts  in  the  will  respecting  such  proportions  of 
the  said  residuary  estate :  That  the  said  B.  Mangles  &c.,  after  the 
decease  of  the  said  testator,  to  wit,  on  &c.,  in  &c.,  sold  and  con- 
verted into  money  certain  real  estates,  being  a  large  *part  of  the  [  *125  ] 
said  residue  of  the  real  and  personal  estate  of  the  testator,  to  wit, 
the  amount  of  180,000{.,  and  also  then  and  there  caused  to  be 
valued  certain  other  real  estates,  being  the  remaining  part  of  the 
8aid  residue  of  the  real  and  personal  estate  of  the  said  testator, 
which  consisted  of  real  estate,  and  the  same  was  then  and  there 
valued  at  a  large  sum  of  money,  to  wit,  90,0002.  The  information 
then  proceeded  to  allege,  that  after  deducting  from  the  sum  of 
320,0002. ,  being  the  total  amount  of  the  residue,  the  two  sums  of 
20,0002.  and  30,0002.  directed  to  be  applied  for  the  purposes  of  the 
marriage  settlement  and  the  benefit  of  the  wife  of  the  testator,  the 
remaining  part  of  the  residue,  being  of  large  amount,  to  wit,  to 
the  amount  of  270,0002.,  then  and  there  became  and  was  divisible 
amongst  the  said  one  son  and  four  daughters  of  the  testator,  in  the 
manner  and  in  such  shares  and  proportions  as  in  the  said  will  in 
that  behalf  directed,  viz.  the  sum  of  90,0002.,  being  four  shares  or 
parts  of  the  said  sum  of  270,0002.,  the  whole  into  twelve  shares 
being  divided,  then  and  there  became  and  was  the  share  and 
proportion  of  the  said  W.  J.  Christie,  as  being  the  only  son  of  the 
said  testator,  and  four  sums  of  45,0002.  each,  such  sums  being  each 
of  them  two  parts  or  shares  of  the  said  sum  of  270,0002.,  then  and 
there  became  and  were  respectively  the  shares  and  proportions  of 
each  of  the  said  daughters  of  the  said  testator :  that  the  duty  which 
ought  to  have  been  paid  for  and  in  respect  of  the  said  bequest  of 
the  said  shares  of  the  said  residue  to  the  children  of  the  testator, 
according  to  the  provisions  of  the  statute  in  that  behalf  made  then 
and  there,  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
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A..a.  2,700Z. :  that  the  said  B.  Mangles,  &c.,  after  the  decease  of  the 
Mangles,  testator,  and  after  they  had  so  taken  upon  themselves  the  burthen 
&c.,  and  after  the  said  valuation  &c.,  to  wit,  on  &c.,  allotted  unto 
the  said  W.  J.  Christie,  then  and  there  being  the  only  son  of  the 
said  testator,  the  said  real  estates,  being  the  said  portion  of  the 
[  *]26  ]  said  residue  of  the  real  and  personal  estate  *of  the  said  testator 
which  had  been  so  valued  at  90,000^.,  at  the  amount  of  that 
valuation,  as  and  for  his  share  and  proportion  of  the  said  residue, 
under  and  by  virtue  of  the  will,  and  then  and  there  required  for 
the  benefit  of  the  said  W.  J.  Christie,  the  said  portion  of  the  said 
residue  so  valued  as  aforesaid,  and  being  of  the  said  amount, 
without  having  first  paid  the  duty,  to  wit,  the  sum  of  900{.,  then 
and  there  chargeable  for  &c.,  in  respect  of  the  said  bequest  to 
the  said  W.  J.  Christie.  There  was  a  similar  allegation  as  to  the 
180,000f.,  the  proceeds  of  the  sale  of  the  estate  retained  for  the 
benefit  of  the  four  daughters. 

To  both  these  breaches  there  was  a  general  demurrer,  and 
joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the  defen- 
dants were:  1st,  The  defendants  contend  that  under  the  Act  of 
55  Geo.  III.  c.  184,  schedule  part  3,  title  "  Legacies,"  no  duty  is 
payable  in  respect  of  the  land  allotted  by  virtue  of  the  power  to 
allot  contained  in  the  will  of  John  Christie.  2ndly,  That  under 
the  same  Act  no  duty  is  payable  in  respect  of  the  land  sold,  as 
mentioned  in  the  first  count  of  the  information. 

The  points  marked  on  the  part  of  the  Attorney-General  were 
as  follows  :  The  Attornexj-General  claims  the  payment  of  the  legacy 
duty,  under  the  45  Geo.  III.  c.  28,  ss.  1  &  4,  and  55  Geo.  III. 
c.  184,  schedule  part  8,  title  "  Legacies,"  in  respect  of  the  share 
allotted  to  W.  J.  Christie  in  real  estate,  and  valued  at  90,000i. ; 
and  also  in  respect  of  the  said  sum  of  180,000/.,  being  the  proceeds 
of  that  part  of  the  residue  of  the  testator's  estate,  being  real 
estate,  which  had  been  sold  and  converted  into  money  pursuant  to 
the  directions  in  the  said  will.  And  the  Attorney-General  will 
argue  that  such  duty  is  due  and  payable,  because,  by  the  will,  a 
direction  is  given  to  the  executors  to  sell  the  real  estate  devised : 
and  further,  that  the  effect  of  such  direction  is  not  controlled  by 
the  discretionary  power  given  to  the  trustees  to  allot  portions  of 
[  *127  ]  the  real  *estates,  for  it  is  expressly  provided  by  the  testator,  that 
any  portion  allotted  shall  be  considered  as  personal  estate,  and 
shall  be  taken  as  such  by  the  allottee  at  the  amount  at  which  it 
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has  been  valued ;  such  allotment,  therefore,  being  but  a  sale  of  the        a.g. 
allotted  portion  to  the  allottee.  Mangles. 


Wifjhtman,  in  support  of  the  demurrer : 

By  the  provisions  of  this  will,  the  executors  are  vested  with  an 
absolute  discretion,  not  depending  on  the  will  of  the  object  of  the 
bounty,  but  depending  wholly  on  the  exercise  of  their  own  dis- 
cretion, whether  they  will  sell  or  not.  If  they  please,  they  are  at 
perfect  liberty,  instead  of  selling,  to  convey  the  real  estate,  or  a 
portion  of  it,  to  the  objects  of  the  bounty  in  solido,  as  real  estate, 
merely  putting  a  value  upon  it  that  they  may  ascertain  the  pro- 
portions. The  question,  therefore,  will  turn  on  the  construction  to 
be  given  to  the  words  of  the  55  Geo.  III.  c.  184,  sched.  3,  tit. 
**  Legacies,"  which  are,  "  For  the  clear  residue,  when  given  to  one 
person,  and  for  every  share  of  the  clear  residue  when  given  to  two 
or  more  persons,  of  the  monies  to  arise  from  the  sale,  mortgage,  or 
other  disposition  of  every  real  or  heritable  estate  directed  to  be 
sold,"  &c.  The  fund,  therefore,  which  is  hereby  made  chargeable, 
must  be  a  legacy  arising  either  from  personal  property  or  from 
land  directed  by  the  will  to  be  sold ;  but  it  is  also  admitted,  on  the 
part  of  the  defendants,  that  in  case  the  land  should  be  directed  to 
be  sold,  and  it  is  not  sold,  but  the  land  is  taken  by  the  object  of 
the  bounty  as  a  substitute,  then  the  legacy  duty  attaches ;  because, 
as  far  as  the  will  is  concerned,  the  land  is  positively  and  absolutely 
directed  to  be  sold,  lite  Attorneif -General  v.  Holford  (i)  is  a  direct 
authority  to  that  effect.  There  Thompson,  C.  B.,  says,  **  This  is 
not  a  bequest  of  the  property  in  question,  directing  it  to  be  sold 
with  a  view  solely  to  the  payment  *of  the  debts,  but  it  is  directed  [  *i28  ] 
to  be  sold  at  all  events,  and  to  be  turned  into  money."  There 
the  land  was  not  sold,  but  the  legatee  was  content  to  take  the 
land  instead  of  the  money,  and  therefore  waived  the  sale  and 
took  it;  but  that  was  under  a  will  under  which  the  land  was 
directed  to  be  sold  at  all  events,  and  therefore  it  was  considered 
for  that  purpose  as  if  it  had  been  sold,  and  that  the  legacy  duty 
attached. 

(Parke,  B.  :  There  is  no  doubt  upon  the  second  question  raised 
for  argument,  as  to  the  money  raised  by  the  sale  of  the  land, — 
that  which  was  actually  sold, — the  legacy  duty  is  clearly  payable 
on  that. 

(1)  16  K.  E.  737  (1  Price,  426). 
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A.-G.  Lord  Abinoer,  C.  B.  :  The  question  now  is,  whether  the  testator 

Mangles,     did  or  did  not  give  to  the  trustees  an  option  whether  they  would 
sell  or  not?     That  is  the  only  point.) 

The  trustees,  by  the  discretionary  power  contained  in  this  will, 
are  not  bound  to  sell,  but  they  may,  if  they  please,  avoid  a  sale 
altogether.  The  words  are,  "And  the  said  testator  by  his  said 
will  farther  directed,  that  his  trustees  should  have  full  power,  in 
making  such  sales  as  in  the  said  will  are  directed,  to  resort  to 
either  public  or  private  sale,  and  to  buy  in  at  public  sale  and 
re-sell,  and  should  also  have  the  discretion  to  defer  any  sale  so 
long  as  they  might  think  fit,  and  of  causing  any  part  or  parts  of 
his  the  said  testator's  real  or  personal  estates  to  be  valued  instead 
of  being  sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the 
said  testator's  children  at  the  amount  of  the  valuation,  as  a  part  of 
his  or  her  proportion  of  his  the  said  testator's  residuary  estate,  but 
to  be  considered  as  personal  estate."  Now  first,  as  to  the  words 
''to  be  considered  as  personal  estate."  Those  words  can  have  no 
effect  whatever  here,  unless  in  legal  construction  it  be  personal 
estate  ;  the  testator's  directing  that  it  shall  be  the  same  as  personal 
estate  will  have  no  weight;  for  if  we  take  the  converse  of  the 
proposition,  and  suppose  that  he  had  directed  that  personal  property 
should  be  considered  as  real  estate,  the  Court  would  not  so  treat  it. 

[  *129  ]  (Lord  Abinger,  C.  B.  :  He  could  *not  withdraw  it  from  liability 

to  legacy  duty  by  saying  it  should  be  considered  as  real  estate; 
and  therefore  he  cannot  say  it  shall  be  liable,  by  saying  it  shall  be 
considered  as  personal — that  is  your  argument.) 

He  cannot  render  it  less  liable  by  saying  it  shall  be  considered  as 
real  estate,  nor  will  he  make  it  more  liable  by  saying  it  shall  be 
considered  as  personal  estate.  The  case  which  is  most  in  point  on 
this  question  is  that  of  In  re  Evans  (i).  There  a  testator  devised 
real  estates  to  trustees  for  the  benefit  of  several  parties  for  life,  and 
after  their  deaths  to  be  distributed  amongst  their  children,  &c. ; 
and  the  will  contained  a  power  by  which  the  testator  directed  that 
it  should  be  lawful  for  the  trustees  to  sell  the  same  or  any  part 
thereof,  **  as  shall  appear  most  expedient  to  my  trustee  or  trustees 
for  the  time  being,  towards  the  management  of  my  property  and 
affairs."     Some  portion  was  sold  shortly  after  the  testator's  death, 

(1)  2  Cr.  M.  &  R.  206. 
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because,  being  suitable  for  building,  it  was  advantageous  to  the  estate  A..G. 
to  sell  it :  and  the  remainder,  after  being  subject  to  the  trusts  for  manqles. 
ten  years,  was  sold  under  an  order  of  a  court  of  equity ;  and  it  was 
held,  that  the  money  arising  from  such  sale  was  subject  to  legacy 
duty.  That  may  be  considered  as  the  converse  of  the  case  of  The 
Attorney 'Geiieral  v.  Holford,  In  the  latter  case,  although  the  land 
was  directed  to  be  sold,  it  was  not  actually  sold,  and  in  the  case  In  re 
Evans,  although  there  was  a  discretion  which  was  to  be  exercised 
by  the  trustees,  it  was  actually  sold.  There  it  was  held  that  the 
duty  did  not  attach ;  because,  by  the  will,  the  land  was  not  to  be 
sold  at  all  events,  but  only  in  case  the  trustees  should  think  it 
most  beneficial  for  the  interest  of  the  parties  that  it  should  be  sold. 
In  that  case  the  Court  took  time  to  consider,  Lord  Lyndhurst,  C.  B., 
saying  that,  according  to  his  then  opinion,  it  was  not  necessary, 
to  bring  a  case  within  the  words  of  *the  Act  of  Parliament,  that  [  '130  ] 
the  word  **  directed "  should  be  found  in  the  will,  but  it  was 
sufficient  if  it  was  the  object  of  the  will,  and  the  obvious  intention 
of  the  testator,  that  a  sale  should  be  effected ;  that  was  the  principle 
of  the  two  cases  cited  in  the  argument  {The  Attoniey -General  v. 
Holfordy  and  the  case-  of  The  Advocate-General  v.  Ramsay's 
Trustees  (i),  which  occurred  in  the  Courts  of  Scotland).  Lord 
Lyndhurst  then  goes  on  to  say,  that  the  question  in  that  case, 
In  re  Evans,  was,  **  whether  there  was  such  an  obvious  intention 
and  such  a  necessity  for  a  sale  to  effect  the  purposes  of  the  will, 
as  that  a  sale  could  be  said  to  be  directed,''  and  he  added,  that  no 
case  had  hitherto  gone  so  far  as  to  say  that  the  duty  was  payable, 
when  there  was  not  either  an  express  direction  to  sell,  or  a  mani- 
festation in  the  will  of  the  intention  of  the  testator  that  there 
should  be  a  sale.  The  present  case  is  within  the  rule  there  laid 
down.  There  is  here  neither  a  direction  to  sell,  nor  does  it  appear, 
taking  the  whole  will  together,  that  there  was  a  necessity  for 
selling.  It  is  true,  that  at  the  commencement  of  the  will  the 
estates  real  and  personal  are  conveyed  to  the  trustees,  upon  trust 
at  such  times  as  they  might  think  expedient,  to  sell,  convey,  or 
otherwise  convert  into  money,  the  same  or  any  part  thereof ;  and 
it  may  be  admitted,  that  if  that  had  been  the  only  direction  relating 
to  the  sale,  it  might  be  well  said  there  was  an  express  direction  to 
the  trustees  to  sell, — in  short,  that  they  would  be  bound  to  sell ; 
and  therefore,  that,  although  by  an  arrangement  afterwards  con- 
curred in  by  the  legatees,  they  might  have  been  content  to  have 
(1)  Stated  in  a  not©  at  the  end  of  the  case  In  re  Evans,  2  Cr.  M.  &  R.  22^. 
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A.-G.  taken  certain  land  at  a  valuation,  still  the  legacy  duty  would  have 
Mangles,  attached,  according  to  the  decision  in  The  Attorney-General  v. 
HolforcL  But  if  the  subsequent  part  of  this  will  be  looked  at,  it 
will  be  found  that,  so  far  from  there  being  any  positive  direction 
[  *L3i  ]  to  sell,  there  is  the  largest  and  *  widest  discretion  on  that  matter 
given  to  the  trustees ;  not  only  as  to  the  time  of  sale,  but  whether 
they  should  sell  at  all ;  and  it  does  not  appear  from  any  other 
parts  of  the  will  that  there  was  any  necessity,  for  the  purpose  of 
effecting  the  intention  of  the  testator,  that  the  real  estate  should 
be  sold  ;  but,  on  the  contrary,  that  it  was  sufficient  for  the  trustees 
to  make  a  valuation  and  an  allotment,  and  they  have  done  so. 

(Lord  Abinoer,  C.  B.  :  We  will  hear  the  Crown  on  the  subject. 
You  give  up  the  point  as  to  the  property  which  is  actually  sold  ?) 

Wighiman  assented,  saying  he  would  not  argue  against  the  opinion 
of  the  Court. 

The  Solicitor-General,  contra  : 

The  legacy  duty  is  payable  upon  the  whole  of  this  property, 
because  the  whole  of  the  real  estate,  as  it  is  submitted,  is  irrevoc- 
ably directed  to  be  sold  within  the  meaning  of  the  Act  of  Parliament. 
The  question  is,  whether  upon  the  whole  context  of  the  will,  the 
trustees  were  bound  to  sell ;  and  if  there  be  such  a  direction  to  be 
ascertained  from  the  whole  context  of  the  will,  that  is  sufficient; 
there  need  not  be  in  express  words  a  direction  to  sell.  By  this  will, 
the  testator  gave  to  his  executors  all  his  real  and  personal  estate, 
upon  trust  at  such  times  as  they  might  think  expedient  to  sell, 
convey,  or  otherwise  convert  into  money  the  same  or  any  part 
thereof;  up  to  that  point  there  is  an  absolute  direction  to  sell. 
The  testator  then,  after  the  directions  as  to  the  two  sums  of 
20,000Z.  and  80,000Z., — which  are  not  material  to  the  present 
inquiry, — directed  that  all  the  residue  of  his  estate  should  be 
invested  as  it  should  be  realized,  and  should  be  divided  amongst 
all  his  children,  in  such  shares  and  proportions,  that  his  son 
then  born  should  take  four  shares,  and  (applying  the  direction  to 
the  facts  which  did  happen)  that  his,  the  said  testator's  daughters, 
should  take  two  shares  each;  that  is,  that  it  should  be  divided 
into  twelve  parts,  four  of  which  were  to  go  to  the  son,  and  two  to 
each  of  the  four  daughters.  Now  this  is  an  express  direction  to 
[  *132  ]      convert  into  personalty,  *for  the  purpose  of  a  distribution ;  it  is 
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a  disposition  of  the   fund  absolutely  inconsistent  with  anything         a.-g. 

but  converting  the  whole  into  money.     And   then  there  is  this     mangles. 

important  direction — **that  in  the  event  of  any  of  his,  the  said 

testator's  children,  dying  under  the  age  of  twenty-one  years,  and 

without  issue,  his  or  her   legacy  or  share  should  be  considered 

as  having  lapsed."     There  is   the  expression  **  legacy  or  share,*' 

all  pointing  to  personal  estate.     And   then  there  is  the  further 

direction,  which  is  also  extremely  important, — '*  that  in  case  any 

of  his  the  said  testator's  daughters  should  marry  under  the  age 

of  twenty-one  years,  his  trustees  should  settle  her  fortune  upon 

such  trusts,  for  the  benefit  of  herself  and  her  issue,  and  with  the 

like  trusts  and  remainders  over  for   his  the  said  testator's  other 

children,  as  were  specified  in  the  will  of  his  the  said  testator's 

father,  with  respect  to  certain  bequests  of  personal  property  to  the 

sisters  of  the   said   testator  therein  contained."     The  case  then 

proceeds, — **  And  the  said  testator  by  his  said  will  directed,  that 

the  said  trustees  should  have  the  discretion,  during  the  minorities 

of  his  the  said  testator's  respective  children,  of  applying  any  part 

of  the  income  of  their  respective  fortunes  for  their  maintenance 

and  education,  and  that  in  such  way  and  by  such  hands  as  they 

his  said  trustees  should  think  fit ;  and  also  of  advancing  any  parts 

not  exceeding  one-half  of  the  capital  of  the  respective  fortunes  of 

his  the  said  testator's  children,  for  establishing  the  said  children  in 

marriage  or  otherwise  in  life."     That  is  a  disposition  which,  unless 

there  is  some  provision  made  afterwards  to  control  it,  never  can  be 

carried  into  effect  until  the  estate  has  been  converted  into  money  * 

because  no  one  can  tell  what  the  child's  fortune  is,  nor  consequently 

what  half  a  child's  fortune  is,  until  the  whole  property  has  been 

converted  into  money.     Then   comes   that  passage  of  the   will, 

which  is  supposed  to  have  totally  altered  that  which  before  was 

quite  clear — namely,  the  power  of  allotment;  but  it  is  submitted 

that  the  allotment  *there   intended  was  a  mere  temporary  allot-       [♦133] 

ment  for  convenience,  and  was  not  intended  to  interfere  with  the 

direction  eventually  to  sell.     The  will   directs,  that   the  trustees 

shall  have  power,  in  making  such  sales,  to  resort  either  to  public 

or  private  sale,  and  to  defer  any  sale  so  long  as  they  might  think 

fit, — **  and  of  causing  any  part  or  parts  of  his  the  testator's  real 

or   personal  estate  to   be  valued   instead  of  being   sold,  and   of 

allotting  such  parts  to  any  or  either   of  his  the   said  testator's 

children,  at  the  amount  of  the  valuation,  as  a  part  of  his  or 

her  proportion  of  his  the  said   testator's  residuary  estate,  but  to 
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A.-G.  be  considered  as  personal  estate,  and  subject  to  the  trusts  in  the 
Mangles,  s^i^  will  declared,  respecting  such  proportions  of  residuary  estate." 
It  is  said  that  it  is  not  competent  to  a  party,  by  saying  that  real 
estate  shall  be  considered  as  personal,  to  give  it  that  nature.  It  is 
true  you  cannot  impress  on  real  estate  the  character  of  descendi- 
bility according  to  the  rules  applicable  to  personal  estate ;  but  it  is 
done  in  effect  every  day  in  settlements  and  wills,  by  directing  the 
real  estate  to  be  sold,  and  the  proceeds  paid  over ;  it  then  becomes 
impressed  with  the  character  of  personalty,  and  though  the  person 
who  is  entitled  to  the  absolute  interest  may  say  he  will  take  it  in 
its  present  state,  the  character  of  personalty  attaches  to  it :  that  is 
the  meaning  of  this  will,  and  the  Court  will  give  effect  to  the  inten- 
tion of  the  testator.  Having  before  laboriously  directed  that  all  his 
estate,  both  real  and  personal,  should  be  turned  into  money,  the 
testator  says,  "You  may  defer  the  sale  as  long  as  you  please,  and, 
instead  of  selling  it  all  at  once,  you  may  allot  Black  Acre  as  of  the 
value  of  10,000i.,  and  that  will  conclusively  fix  the  party  to  whom 
it  is  allotted,  whether  it  will  produce  10,000/.,  or  20,000/.;  but  it 
is  still  to  be  taken  as  personal  estate,"  which  must  mean  that  it 
shall  all  eventually  be  sold.  The  testator  had  said  previously,  that 
in  the  event  of  any  of  his  children  dying  under  twenty-one  and 
without  issue,  their  legacies  or  shares  should  be  considered  as 
[  *^34  ]  having  lapsed.  Now,  suppose  *his  son  had  married  at  the  age  of 
nineteen,  and  had  issue  two  sons,  did  the  testator  intend  that  the 
trustees  should  have  the  option  of  saying  whether  a  second  son, 
if  he  left  one,  should  be  a  beggar,  or  be  worth  46,000/.?  That 
consequence  must  follow,  by  adopting  the  construction  contended 
for  on  the  other  side.  There  never  was  an  instance  in  which  a 
power  was  given  to  a  trustee,  and  certainly  not  any  in  which  a 
power  was  given  by  implication,  to  say  whether  or  not  property 
should  be  invested  with  the  character  of  realty  or  personalty, 
thereby  affecting  the  rights  of  the  children  of  the  party  creating 
the  trusts.  Moreover,  it  is  to  be  observed,  that  the  shares  of  the 
daughters  are  directed  to  be  settled  in  the  same  mode  in  which 
the  shares  of  the  testator's  sisters'  property  were  settled  under 
the  will  of  their  father.  And,  by  that  will,  the  fortune  of  each 
daughter  was  to  be  settled,  so  that  each  daughter  took  it  for  her 
life,  remainder  to  the  husband  for  his  life,  in  case  she  married,  and 
afterwards  to  the  children  of  the  marriage.  Now  suppose,  under  such 
a  settlement,  a  child  had  died  in  the  lifetime  of  its  parent,  leaving 
issue ;  the  share  of  a  child  so  dying  would  have  gone  amongst  all 
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the  issue  as  personal  estate.  How  could  that  be  done,  if  this  is  to  a.-G. 
be  taken  as  real  estate?  It  could  only  be  done  by  directing  it  to  mangles. 
be  sold,  as  it  is  here  originally  done.  Besides,  what  estate  did  any 
party  take  in  this  property  which  was  to  be  allotted  ?  Would  they 
take  a  fee-simple,  or  what  estate?  As  to  that,  there  is  no  direction 
what  estate  the  parties  to  whom  it  may  be  conveyed  are  to  take. 
In  the  case  hi  re  Evans,  this  diflBculty  did  not  arise  ;  because  there 
the  will  directed  the  property  to  be  divided  into  three  shares  for 
three  parties,  who  were  each  to  take  for  life,  and  after  their  death,  it 
was  to  be  divided  amongst  all  their  children  as  tenants  in  common, 
and  their  respective  heirs,  executors,  administrators,  and  assigns. 
It  must  be  borne  in  mind,  that  up  to  the  clause  of  allotment,  the 
trusts  of  the  will  were  to  convert  the  whole  *e8tate,  both  real  and  [  •13.'>  ] 
personal,  into  money,  and  to  divide  it  into  certain  proportions 
amongst  his  five  children ;  but  then  the  testator  says,  that  may  be 
inconvenient,  as  the  children  are  under  age,  and  it  will  be  necessary 
to  settle  what  some  particular  party  isuto  have  before  that  can  be 
done;  and  then  he  obviates  any  difficulty  by  saying,  that  the  trustees 
may  allot  one  or  more  of  the  estates  of  the  shares  of  each  party, 
but  still  to  be  considered  as  personal  estate,  and  subject  to  the 
trust  declared  as  to  the  residuary  estate.  Unless  the  Court  hold 
this  to  be  a  direction  that  the  estate  is  to  be  turned  into  money, 
they  must  strike  out  of  the  will  the  words  ''to  be  considered  as 
personal  estate,  and  subject  to  the  trusts  in  the  will  declared, 
respecting  the  residuary  estate."  If  there  be  something  in  a  will 
which  can  have  no  meaning,  then,  undoubtedly,  it  may  be  struck  out ; 
but  here  these  words  may  have  a  very  rational  meaning,  if  it  be  con- 
sidered as  a  direction  that  the  estate  shall  be  converted  into  money. 

(Pabke,  B.  :  In  the  other  point  of  view,  you  must  strike  out  the 
words  **  and  of  causing  any  part  or  parts  of  the  testator's  real 
or  personal  estate  to  be  valued  instead  of  being  sold.'') 

That  would  not  be  necessary.  Instead  of  being  sold,  they  are  to 
cause  it  to  be  valued  at  the  time  of  allotting  it,  which  otherwise 
they  would  have  no  right  to  do. 

(Alderson,  B.  :  What  do  you  say  to  this  clause — "  And  in  case 
of  any  such  allotment,  then  they  shall  have  the  power  of  leasing 
and  managing  such  respective  allotments  during  the  minorities  of 
his  the  testator's  children ; "  that  is,  during  the  minority  of  the 
child  to  whom  it  is  allotted.) 
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A.-G.        After  the  allotment,   the  trust  would  be  entirely  altered;   and, 
Mangles,     during  the  minority,  the  will  gives  an  express  power  of  leasing 
and  managing  the  estate. 

(Lord  Abinger,  C.  B.  :  The  power  of  allotting  the  estate,  and 
of  managing  it,  and  of  granting  leases  after  it  is  allotted,  is 
inconsistent  with  saying  it  shall  be  considered  as  personal  estate.) 

[  ti36  ]  It  *is  submitted  that  it  is  not ;  that  that  only  confers  the  power 
of  managing  and  leasing,  and  so  on,  until  a  final  division  is  made. 
By  the  terms,  "to  be  considered  as  personal  estate,"  the  testator 
intends  that  it  shall  be  so  considered  for  the  purposes  of  the 
descendible  quality  of  personal  estate. 

(Lord  Abinger,  C.  B.  :  Which  he  cannot  do.) 

He  could  do  so  by  directing  it  to  be  converted  into  personalty. 

(Parke,  B.  :  But  he  says  it  is  not  to  be  sold  if  the  trustees 
choose  to  have  it  valued  and  allotted.  Then  you  have  two 
contradictory  directions.) 

All  the  testator  means  is,  that  it  is  not  to  be  sold  at  the  time  of 
the  allotment.  He  expressly  says,  in  the  former  part  of  the  will, 
that  the  whole  shall  be  converted  into  money,  and  that  the  money 
shall  be  divided  into  certain  proportions  amongst  his  children ; 
and  then  he  says,  it  may  be  necessary  to  ascertain  what  the  share 
of  each  child  is  before  it  has  been  all  converted  into  money,  and 
that  the  trustees  may  allot  a  portion  of  the  estate ;  but  still  it  is 
to  be  considered  as  personal  estate.  To  give  a  different  construc- 
tion, it  would  be  necessary  to  imagine  that  the  testator  intended 
to  give  to  the  trustees  the  extraordinary  power  of  deciding  as  to 
the  rights  of  the  unborn  issue  of  his  children ;  because  it  is  quite 
clear  that  upon  any  of  them  marrying  and  dying  under  twenty-one 
and  leaving  issue,  the  rights  of  that  issue  would  entirely  depend 
on  the  discretion  which  the  trustees  might  exercise.  According  to 
such  a  construction,  the  trustees  might  have  the  right  of  saying, 
that  the  eldest  son  should  take  90,000Z.,  and  the  second  son,  if 
there  were  one,  should  take  not  a  farthing,  or  that  they  should 
take  it  equally  between  them,  which  never  could  have  been  the 
intention  of  the  testator.  He  never  could  have  intended  to  confer 
such  a  power.     That  seems  to  be  one  of  the  best  clues  to  guide  the 
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Court  in  construing  this  will;  and  which  will  lead   to  the  con-  A.-G. 

elusion,  that  the  whole  was   to   be  considered  as  allotted  to  be  manglks. 

sold,  whatever  *might  be  the  intermediate  division  which,  for  the  [  *137  ] 
convenience  of  the  parties,  might  be  made  of  it. 

Wightman,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinobr,  C.  B.  : 

It  is  admitted  on  all  hands  that  for  that  portion  of  the  estate 
which  was  sold  under  the  direction  of  the  will,  the  legacy  duty  is 
payable.  The  question  as  to  the  remainder  appears  to  me  to  turn 
upon  a  very  narrow  ground,  which  is,  whether  the  trustees  had  a 
discretion  or  not.  Now  the  argument  of  the  Solicitor-General 
amounts  to  this,  that  certain  cases  may  occur  in  which  it  would 
be  extremely  diflBcult  to  exercise  that  discretion :  but  I  think  we 
are  not  to  judge  by  that  very  nice  disquisition  of  cases  which  may 
possibly  occur.  The  trustees  certainly  have  a  discretion  which 
they  may  exercise,  and  exercise  within  the  intention  of  the  testator, 
in  many  cases.  It  appears  to  me  that  that  discretion  distinguishes 
this  from  the  case  decided,  where  there  was  no  such  discretion  (i). 
Cases  may  equally  be  put  where  it  would  be  highly  probable  that 
they  would  exercise  a  discretion  not  to  sell.  Having  that  dis- 
cretion, I  think  we  cannot  consider  that  before  they  had  exercised 
a  discretion  to  sell,  and  so  to  convert  the  estate  into  personalty, 
the  legacy  duty  attached.  I  think,  therefore,  the  judgment  must 
be  against  the  Crown. 

Pabke,  B.  : 

The  Crown  is  clearly  entitled  to  the  legacy  duty  on  the  part  of 
the  estate  which  is  sold ;  the  remaining  question  is  whether,  taking 
all  the  will  together,  this  is  a  direction  to  the  trustees  to  convert 
the  estate  into  money ;  or  whether  it  is  realty  left  in  their  dis- 
cretion, not  to  convert  it  into  money,  but  to  leave  it  as  land? 
According  to  the  authority  of  The  Advocate-General  v.  Ramsay's 
Trustees,  the  words  of  discretion  may  be  so  controlled  as  to  show 
they  are  *directory.  If  they  are  directory,  the  legacy  duty  would  [  •138  ] 
attach  under  the  Act.  The  question  here  is,  whether  they  are 
directory  or  not  ?  It  seems  to  me  that  a  discretion  is  clearly  given 
to  the  trustees  not  to  sell  in  certain  cases ;  the  will  provides,  that 
they  may  have  full  power  of  making  such  sale,  and  to  resort  to  a 

(1)  Probably  referring  to  Ttw  Attomty 'General  v.  Hol/nnL 
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A.-G.  public  or  private  sale ;  it  gives  them  a  power  of  re-aelling,  or  of 
Manolbs.  deferring  any  sale ;  and  of  causing  any  part  of  the  testator's  real  or 
personal  estate  to  be  valued,  not  before  sold,  but  instead  of  being 
sold.  I  admit  there  may  be  some  difficulty  in  what  follows,  that 
it  shall  be  treated  as  personal  estate,  and  subject  to  all  the  trusts 
in  the  will;  that  may  make  it  difficult  in  some  cases  for  the 
trustees  to  comply  with  the  directions  given  in  this  part  of  the 
will;  at  the  same  time,  I  cannot  think  that  that  affects  their 
discretion  in  certain  cases  to  sell  or  not  to  sell,  as  they  think  fit  : 
and  if  they  think  fit  not  to  sell,  inasmuch  as  they  have  a  discretion 
to  sell  or  not,  the  legacy  duty  does  not  attach. 

Aldbrson,  B.  : 

It  is  clear,  according  to  the  case  of  The  Advocate-Gmerdl  v. 
Ramsay  k  Trustee 8 ^  that  if  there  be  words  of  discretion,  they  may 
be  controlled  by  the  other  words  of  the  will,  so  as  to  show  that 
they  are  only  in  semblance  words  of  discretion,  and  in  reality  words 
of  direction.  But  it  does  not  appear  that  the  words  of  this  will  are 
of  the  latter  description.  In  the  simple  and  plain  sense  they  are 
words  of  discretion ;  and  although,  as  the  Solicitar-Geueral  argues, 
it  would  be  difficult  to  carry  that  discretion  into  effect  in  certain 
ingenious  cases  which  he  has  put,  to  which  I  agree,  yet  it  is  possible 
to  conceive  that  those  ingenious  cases  may  never  occur  at  all. 
The  testator  might  mean  to  give  a  discretion,  for  the  purpose  of 
enabling  the  trustees,  in  case  the^  saw  the  probability  of  such  a  case 
arising,  to  sell  in  order  to  get  rid  of  the  difficulty ;  but  in  case  the 
circumstances  and  time  were  such  as  were  not  likely  to  raise  that 
difficulty,  then  to  take  the  other  branch  of  the  alternative,  and 
[  *i39  ]  allot  *the  real  estate.  Unless  you  can  show  that  at  all  events  the 
discretion  is  taken  away,  it  does  not  come  within  the  authority  of 
The  Advocate-General  v.  Ratiisay's  Trustees,  It  seems  to  me  that 
many  cases  might  be  put,  in  which  it  would  be  obviously  the  duty 
of  the  trustees,  in  the  exercise  of  a  sound  discretion,  to  allot  this 
as  land.  If  that  be  so»  the  words  of  the  will  are  to  have  their 
natural  import  and  effect ;  that  is  to  say,  the  words  of  discretion 
shall  mean  that  the  trustees  have  a  discretionary  power.  Then 
it  is  quite  clear  the  legacy  duty  is  not  to  attach. 

Judgment  for  the  Crotvn  for  the  aniomit  of  Hie  proceeds 
of  the  real  estate  a^tuaUy  sold,  and  for  the  defen- 
dant  as  to  the  amount  of  duty  claimed  for  the 
part  which  had  been  allotted. 
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ARKWEIGHT  and  Another  v.  GELL   and  Others  (l).        ^^ 

(5  Meeson  &  Welsby,  203—234 ;  S.  C.  2  H.  &  H.  17  ;  8  L.  J.  (N.  S.)  Ex.  201.)        Krch.  of 

Pleat, 
Before  the  year  1705,  a  company  of  adventurers  had  begun  to  construct  r  203  -1 
a  sough  or  level,  now  called  the  Cromford  Sough,  for  the  purpose  of 
draining  a  portion  of  the  mineral  field  in  the  wapentake  of  Wirksworth, 
in  Derbyshire ;  being  remunerated,  by  agreement  with  the  proprietors  of 
the  mines,  by  a  portion  of  the  lead  ore  raised  within  the  district  benefited 
thereby  (technically  called  the  title  of  the  soughj.  The  water  from  this 
sough  flowed  into  a  brook  called  Bonsall  Brook,  and  their  united  waters 
turned  an  ancient  corn-mill.  In  1738,  they  leased  this  easement,  of  con- 
tinuing and  maintaining  the  sough,  to  certain  parties  for  999  years.  In 
1771,  A.  obtained  a  lease  for  84  years,  from  the  owner  of  the  land  through 
which  the  sough  was  made,  of  the  brook,  of  the  stream  of  water  issuing 
from  the  sough  into  it,  and  of  the  piece  of  land  on  which  the  corn-mill 
stood,  with  the  right  of  erecting  mills  thereon ;  and  accordingly,  in  1772, 
erected  exl^nsive  cotton-mills  thereon,  partly  on  the  site  of  the  ancient 
corn-mill,  and  they  were  worked  by  the  same  junction  of  the  two  streams. 
This  lease  contained  a  proviso,  that  if,  during  the  term,  the  stream  issuing 
from  Cromford  Sough  should,  by  the  bringing  up  of  any  other  sough,  or  by 
unavoidable  accident,  be  taken  away  or  lessened,  so  that  there  should  not 
come  to  the  mills  sufficient  water  for  working  them,  and  the  lessor  should 
not  be  able  otherwise  to  supply  it,  it  should  be  lawful  for  A.  to  take  down 
the  mills,  and  remove  them  to  another  piece  of  ground  therein  described, 
of  which  a  lease  shoiild  be  granted  for  the  rest  of  the  term.  In  1789,  A. 
purchased  from  the  lessor  the  absolute  intei'est  in  the  land  leased,  and  in 
that  through  which  so  much  of  the  sough  was  made  as  lay  within  the 
manor  of  Cromford.  In  the  meantime,  another  company  had,  in  1771, 
commenced  the  construction  of  another  sough  on  a  lower  level,  called  the 
Meer  Brook  Sough,  (commencing  within  the  manor  of  Wirksworth),  for 
the  purpose  of  draining  a  larger  portion  of  the  mineral  field,  under  a 
similar  liceuse  from  the  same  mine-owners  who  had  before  used  the 
Cromford  Sough.  In  183(j^leer  BrSok  Sough  having  been  so  far  extended 
into  Cromford  as  to  drainnie  Cromford  Sough,  the  water  supplying  A.'s 
mills  was  thereby  diverted :  Held,  that,  under  the  circumstances,  A.  had 
not  acquired,  by  his  user  of  the  water  issuing  from  Cromford  Sough,  such 
a  ri^ht  to  it  as  to  entitle  him  to  maintain  an  action  against  the  proprietors 
of  the  Meer  Brook  Sough ;  this  being  an  artificial  water-course  made  for 
a  particular  and  temporary  purpose,  and  its  water  having  been  originally 
taken  by  him  with  notice  that  it  might  be  discontinued,  and  the  circum- 
stances not  being  such  as  to  afford  any  presumption  of  a  grant  by  the 
owners  of  the  mines ;  and  that  he  did  not  acquire  such  right  by  force  of 
the  Prescription  Act,  1832,  s.  2. 

This  was  an  action  tried  at  the  Derby  Spring  Assizes,  1888, 
before  Park,  J.,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon  the  following  special  case ; 
the  Court  to  draw  the  same  inferences  from  the  facts  as  a  jury  might. 

The  declaration  contained   two  counts,   which,   in    substance, 

(1)    Considered    and    approved    in  578,  584,  40  L.  J.  Q.  B.  293.    See  also 

Wood  V.    Wnud  (1849)  3  Ex.  748,  18  /Taw/m  v. /V/ocA'[lh98]  21.  R.  532,  and 

L.  J.  Ex.  305 ;  and  in  Mason  v.  Shrews-  [1900]  2 1.  R.  604;  and  Mch'wy  v.  G.  N, 

hury,  dkc,  %.  Co.  ^1871)  L.  R.  6  Q.  B.  %.  Co,  [1900]  2  I.  R.  325.— R.  C. 
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Abkwbioht  charged  the  defendants  with  diverting  from  certain  cotton-mills 
Gell.  of  the  plaintiffs  the  water  to  which  the  plaintiffs  claimed  a  right, 
and  which  had  usually  flowed  to  and  been  used  for  the  purposes 
of  the  said  mills. 

The  defendants  pleaded  not  guilty,  and  other  pleas  denying  the 
right  of  the  plaintiffs  to  the  water,  and  the  Statute  of  Limitations. 
Upon  all  these  pleas  issues  were  joined. 

The  plaintiffs  are  large  cotton-spinners  residing  at  Cromford,  in 
the  county  of  Derby,  and  carrying  on  business  in  co-partnership 
[  *204  ]  together,  at  certain  mills  called  Cromford  *Mills.  The  mills  are 
rented  by  them  (as  tenants  from  year  to  year)  of  Richard  Ark- 
Wright,  Esq.,  of  Willersley  Castle,  in  the  county  of  Derby,  the  real 
plaintiff  in  the  cause,  and  for  whose  benefit  the  action  is  brought. 
The  defendants  are  gentlemen  of  fortune  in  the  county  of  Derby, 
and  are  joint  owners  of  a  mineral  sough,  called  Meer  Brook  Sough, 
hereinafter  described.  The  action  was  brought  to  recover  damages 
from  the  defendants  for  the  diversion  by  them  of  a  portion  of  the 
water  flowing  to  the  Cromford  Mills,  down  a  mineral  sough  called 
the  Cromford  Sough.  The  precise  origin  and  date  of  the  existence 
of  this  sough  are  not  known,  but  a  part  of  it,  towards  the  mouth, 
in  the  township  of  Cromford,  existed  before  1704,  and  was  made, 
and  has  to  the  present  time  continued  to  be  used,  for  the  purpose 
of  draining  the  lead  mines  in  the  district  of  the  wapentake  of 
Wirksworth,  a  mining  district  of  great  antiquity,  parcel  of  the 
possessions  of  the  Crown  in  the  right  of  the  Duchy  of  Lancaster, 
including  the  Cromford  Sough,  and  the  Meer  Brook  Sough,  and 
the  plaintiffs'  mills,  and  the  manors  and  townships  of  Wirksworth 
and  Cromford.  The  mouth  of  the  Cromford  Sough  is  in  the 
village  of  Cromford,  and  near  to  the  mouth  is  a  stream  of  water 
called  the  Bonsall  Brook,  into  which  the  water  from  the  sough  has 
always  discharged  itself,  so  as  to  form  a  junction  with  the  course 
of  the  brook.  Below  the  point  at  which  the  sough  water  formed 
this  junction  with  the  Bonsall  Brook,  stood  an  ancient  corn-mill, 
which  was  worked  by  means  of  the  water  so  united. 

To  what  extent  the  Cromford  Sough  had  been  carried,  previous 
to  the  year  1705,  did  not  appear ;  but  it  appeared  by  an  agreement 
dated  the  1st  of  October,  1705,  put  in  evidence  by  the  plaintiff, 
that  a  society  or  company  were  then  owners  of  part  of  the  Hannage 
and  other  soughs,  and  Sir  P.  Gell  and  partners  of  the  other  part, 
and  also  of  the  Cromford  and  Bates  soughs,  and  the  composition 
ore  that  might  be  gotten  by  means  of  the  same;    and  by  that 
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agreement  *two  persons  of  the  name  of  Burton  and  Hutchinson  Akkwright 
undertook  to  maintain,  support,  and  keep  open  the  Hannage  qkll. 
Sough,  (which  the  society  was  obliged  to  do  by  a  previous  agree-  [  '206  ] 
ment  with  several  owners  of  mines,  dated  the  10th  of  June,  1704,) 
and  also  with  all  speed,  at  their  own  costs  and  charges,  to  settle 
and  establish  articles  with  the  miners  in  Cromford  Moor,  Dove- 
stone  Leys,  the  Gang  Plott,  and  Gang  Bake  aforesaid,  and  other 
places  where  mines  were  to  be  benefited  and  unwatered  by  the 
Cromford  or  Bates  soughs,  for  their  payment  of  one-fourth  part 
of  all  the  free  lead  ore  that  should  be  gotten  in  their  respective 
lead  mines  on  Cromford  Moor,  Dovestone  Leys,  the  Gang  Plott, 
and  Gang  Bake,  and  out  of  veins,  mines,  and  rakes  that  should  be 
afterwards  discovered,  and  receive  benefit  from  either  of  the  said 
soughs,  for  and  as  a  composition  or  compositions  for  the  bringing 
up  and  maintaining  the  said  soughs,  half  of  which  said  composition 
ore  was  to  be  paid  to  the  Company ;  and  to  drive  and  bring  up  the 
said  Cromford  Sough  from  the  tail  or  mouth  thereof,  in  the  town 
of  Cromford,  to  the  mines,  veins,  and  rakes  of  lead  ore  in  Cromford 
Moor  and  the  said  other  places,  for  the  more  effectually  taking  off 
the  water  from  the  said  lead  mines,  and  laying  them  dry  thereof 
at  a  true  level  to  the  mouth  of  the  said  sough,  or  as  near  as  the 
same  could  reasonably  be  carried;  and  that  they  would,  on  or 
before  the  Ist  of  June  then  ensuing,  begin  and  open  the  mouth 
of  the  said  Cromford  Sough,  and  effectually  open  the  same  where 
it  had  been  stopped,  and  carry  on  the  same  at  the  same  level  as  it 
had  formerly  been  carried,  and  respectively  keep  the  said  soughs 
in  good  repair  and  order,  so  that  they  should  be  carried  to  the  said 
veins,  rakes^  pipes,  or  mines,  so  that  the  water  standing  therein 
and  troubling  the  same  might  be  effectually  let  off  and  carried 
away  from  the  said  lead  mines,  and  the  lead  ore  gotten.  And  the 
Company,  in  consideration  thereof,  assigned  to  the  said  two  persons 
one-half  of  all  the  composition  ore  that  should  be  ^gotten  or  should  [  *206  ] 
arise  by  reason  of  their  share  of  Cromford  Sough  or  Bates  Sough. 
In  both  agreements  there  are  covenants  on  the  part  of  Burton  and 
Hutchinson  to  Sir  S.  Evans  and  the  others  to  indemnify  them 
from  any  injury  arising  from  the  water  of  the  smelting  mill  of 
Sir  Philip  Gell  being  diverted  from  the  mill  by  the  said  Hannage 
Sough,  and  from  all  damage  that  might  happen  to  any  of  the 
inhabitants  of  Wirksworth  by  reason  of  the  water  being  taken 
away  by  the  Hannage  Sough. 

It  also  appears,  by  an  indenture  of  lease  made  on  the  8th  of  March, 
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Arrwkight  1738,  by  Sir  Bibye  Lake  and  others,  under  whom  the  said  Richard 
Gell.  Arkwright  claims  the  reversionary  interest  in  the  soagh,  (and 
recited  in  the  deed  of  1886  hereinafter  mentioned,)  that  those 
persons,  forming  a  society  and  company,  were  in  1788  the  owners 
of  the  Gromford  Sough,  and  the  composition  ore  to  be  gotten  by 
means  of  it,  and  entitled  to  divers' mines,  veins,  rakes,  and  pipes 
of  lead  ore  within  Gromford  Moor,  or  Wirksworth,  within  the  title 
of  the  said  sough ;  and  they  thereby  granted  for  999  years  to  one 
Spencer  the  said  sough,  by  the  description  of  ''  all  that  sough  or 
Watergate,  lying  and  being  in  Gromford  Moor,  within  the  wapentake 
of  Wirksworth,  called  Long  or  Gromford  Moor  Sough,  which  sough 
was  begun  and  carried  on  for  the  unwatering  of  divers  veins  and 
rakes  of  lead  ore  in  Gromford  Moor,  to  wit,  the  Dove  Stone  Leys, 
the  Gang  Plott,  and  Gang  Bake,  within  the  wapentake  and  parish 
of  Wirksworth :  "  and  also  all  their  share  of  the  composition  ore 
to  be  gotten  by  means  thereof,  and  the  several  mines,  veins,  rakes, 
or  pipes  of  lead  ore,  or  share  of  mines  in  Gromford  Moor  or  Wirks- 
worth aforesaid,  or  either  of  them,  then  within  the  title  of  the  said 
sough ;  paying  to  the  lessors  one-sixth  part  of  all  the  ore  which 
should  be  got  for  composition  in  any  of  the  mines  or  groves  then 
in  composition  with  the  said  sough,  and  also  one-sixth  part  of  all 
the  ore  that  should  be  got  by  carrying  up  the  level  of  the  said 
[  •207  ]J  sough,  or  out  of  *the  mines  or  veins  to  be  discovered  thereby,  or  in 
any  of  the  mines,  veins,  rakes,  or  pipes  aforesaid,  then  within  the 
title  of  the  said  sough :  and  the  lessee  covenanted  with  all  speed  to 
open  and  cleanse  the  said  sough,  from  the  tail  thereof  to  the  fore- 
field  thereof,  and  that  he  should  and  would  from  thence  open  and 
cleanse,  and  eflFectually  drive  forward  and  carry  on  the  said  sough, 
up  to  a  stake  or  post  that  had  then  been  fixed  in  or  upon  the  said 
mines  called  Dove  Stone  Leys,  the  Gang  Plott,  and  Gang  Bake 
veins,  as  the  mark  or  plan  whereto  the  said  Long  Sough  was  to  be 
driven,  in  such  manner  that  the  water  troubling  the  said  lead 
mines  agreed  to  be  unwatered  by  the  same,  might  be  effectually 
carried  off,  so  as  the  same  might  be  effectually  mined  and  wrought, 
and  the  lead  ore  gotten  out  of  the  same,  so  far  as  the  level  thereof 
would  admit :  and  should  and  would  keep  open  a  sufficient  gate  or 
sough  from  the  said  lead  mines  to  the  tail  of  the  sough,  so  that  the 
water  troubling  the  lead  mines  might  have  a  free  passage  from 
the  said  lead  mines,  that  they  might  be  discharged  and  unburdened 
thereof,  in  such  manner  and  method  as  is  usual  in  mineral  cases  ; 
and  at  all  times  keep  the  sough  open,  clean,  and  in  good  repair, 
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from  the  tail  or  the  beginning  of  the  forefield  or  other  extremity  abkwriqht 
thereof,  as  the  same  should  be  driven  or  carried  on  to  the  above  gell. 
mark  as  aforesaid ;  and  also  work  the  mines  within  the  title  of  the 
sough,  so  as  to  get  the  lead  ore  thereout :  Provided,  that  if  the  said 
lessee  should  bring  up  a  new  sough  or  level,  or  part  of  a  new  sough 
or  level,  for  unwatering  any  of  the  mines  in  composition  with  the 
Long  Sough,  or  within  the  title  of  the  said  sough,  and  should  pay 
to  the  said  lessors  a  full  sixth  part  of  all  the  ore  to  be  got  by  com- 
position, or  out  of  the  mines  and  veins  to  be  discovered  in  bringing 
up  the  said  level,  or  out  of  the  mines  within  the  title  of  the  said 
sough,  as  aforesaid,  as  they  had  before  agreed  to  pay  for  bringing 
up  the  said  Long  Sough,  then  the  said  lessee  should  not  incur  any 
forfeiture  of  the  lease  *by  reason  of  not  bringing  up  the  said  sough,  [  *208  ] 
provided  that  the  new  sough  should  as  effectually  lay  dry  the  mines 
in  composition  or  within  the  title  of  the  said  sough,  as  if  the  Long 
Sough  had  been  worked  pursuant  to  the  covenants  as  aforesaid. 
The  Cromford  Sough  is  now  carried  into  Wirksworth  township, 
and  just  before  it  enters  that  district,  in  Cromford  township,  part 
of  the  sough  has  fallen  in,  and  is  in  ruin. 

These  soughs,  such  as  the  Cromford  and  Meer  Brook,  are 
made  at  a  vast  expense,  and  require  to  be  repaired  from  time  to 
time.  The  Cromford  Sough  is  constantly  repaired  by  the  pro- 
prietors of  it.  They  are  repaired  by  the  parties,  proprietors  or 
lessees,  owning  them,  and  without  these  repairs  they  would  in 
course  of  time  fall  into  decay.  There  has  been  an  increase  in  the 
water  flowing  down  the  Cromford  sough  since  Mr.  Arkwright  built 
his  mills  in  1772. 

In  the  year  1771,  William  Milnes,  of  Cromford,  Esq.,  and  Mary 
his  wife,  were,  by  their  trustee,  Bichard  Nail,  seised  of  the  manor 
of  Cromford,  within  the  wapentake  of  Wirksworth,  and  the  soil  of 
the  commons  and  wastes,  and  of  divers  messuages,  farms,  and 
lands  within  the  same,  including  the  lands  through  which  the  Crom- 
ford Moor  or  Long  Sough  was  carried ;  but  were  not  proprietors 
of  the  sough  itself. 

The  case  then  set  out  an  indenture  of  lease,  of  the  1st  of  August, 
1771,  by  which  the  said  Bichard  Nail,  by  the  appointment  and 
direction  of  the  said  W.  Milnes  and  Mary  his  wife,  demised  unto 
Bichard  Arkwright  and  others,  **  all  that  river,  stream,  or  brook, 
called  Bonsall  Brook,  situate  &c.,  together  with  the  stream  of 
water  issuing  and  running  from  Cromford  Sough,  in  Cromford 
aforesaid,  into  the  said  Bonsall  Brook,  with  full  liberty  and  power 
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Akkwhight  to  and  for  them  (the  lessees)  to  divert,  turn,  and  carry  the  said 
Gell.  brook,  stream,  and  water,  down  the  south  side  of  the  highway  in 
[  ♦209  ]  Cromford  aforesaid,  and  under  or  over  the  same  *highway ;  and 
also  all  that  piece  or  parcel  of  ground,  in  Cromford  aforesaid,  lying 
between  Bonsall  Brook  and  the  intended  new  cut,  and  extending 
in  length  from  the  turnpike  road  leading  to  Matlock  Bath,  &c.,  &c., 
and  containing  by  measure  one  acre  and  two  roods,  as  therein 
mentioned,  together  with  full  and  free  liberty,  power,  and  authority, 
to  and  for  the  said  Richard  Arkwright,  &c.,  to  erect  and  build,  or 
cause  to  be  erected  and  built,  upon  the  said  brook  or  piece  of 
ground,  one  or  more  mill  or  mills  for  spinning,  winding,  and 
throwing  silk,  worsted,  cotton,  linen,  or  other  materials,  and  also 
such  and  so  many  water-wheels,  warehouses,  shops,  smithies,  &c., 
banks,  dams,  Ac,  and  other  conveniences,  as  they  should  think 
proper  and  necessary  for  the  effectual  working  of  the  said  mills, 
so  as  the  same  mills,  &c.,  were  erected  and  built,  and  from  time 
to  time,  during  the  several  terms  thereinafter  mentioned,  worked 
and  managed,  in  such  manner  as  not  to  prejudice  the  corn-mill  in 
the  possession  of  Mr.  Baxter,  by  taking  away  or  diminishing  the 
quantity  of  water  then  used  or  necessary  for  working  the  said  corn- 
mill  :  To  hold  the  said  river,  brook,  or  stream  of  water,  piece  or 
parcel  of  ground,  and  the  said  stream  or  water  issuing  from  the 
said  Cromford  Sough,  with  the  liberty  of  diverting  the  same,  from 
the  25th  of  March  then  last  for  the  term  of  eighty-four  years,  at 
the  yearly  rent  of  14/.,  payable  as  therein  mentioned:  Proviso, 
"  that  in  case  it  should  happen  at  any  time  during  the  continuance 
of  this  said  lease,  that  the  water  or  stream  issuing  and  running 
from  Cromford  Sough  aforesaid,  should,  by  the  bringing  up  of  any 
other  sough,  or  by  any  unforeseen  or  unavoidable  accident,  be 
taken  away  or  lessened,  so  that  there  should  not  come  to  the  said 
wheels  and  mills  intended  to  be  erected  in  pursuance  and  by  virtue 
of  these  presents,  water  sufficient  for  the  working  of  the  same;  and 
the  said  W.  Milnes  and  Mary  his  wife,  their  heirs,  &c.,  should  not 
be  able  otherwise  to  supply  the  same  with  such  deficient  water ; 
[*2io]  that  in  *that  case  it  should  be  lawful  for  the  said  Richard  Ark- 
wright, &c.,  to  take  down  the  said  mills,  wheels,  &c.,  and  to  remove 
the  same  to,  and  erect  them  upon  a  piece  of  waste  ground  lying  in 
Cromford  aforesaid  (setting  out  its  abuttals) ;  and  that  the  said 
W.  Milnes  and  Mary  his  wife,  and  all  persons  claiming  &c.,  should 
join  in  a  good  and  effectual  lease  of  the  said  piece  of  ground  last 
mentioned,  with  the  mills  &c.  to  be  erected  thereon,  for  so  much 
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of  the  said  term  of  eighty-four  years  as  should  be  then  to  come,   abkwright 
at  the  same  yearly  rent;   and  from  and  after  the  granting  and        gell. 
executing  the  new  lease/ the  present  lease,  and  the  term  of  years 
thereby  granted,  should  cease  and  be  absolutely  void." 

In  the  year  1772,  a  cotton-mill  and  other  buildings  were  erected 
by  the  lessees  below  the  junction  of  the  sough  water  with  the 
Bonsall  Brook,  and  at  a  short  distance  above  the  old  corn-mill, 
and  the  water  of  the  sough  has,  from  the  erection  of  the  mill,  been 
used  by  the  occupiers  of  the  mill  for  the  purpose  of  turning  the 
wheels  and  machinery  thsreof,  and  this  water  has  formed  a 
material  part  of  the  stream  by  which  the  mill  has  been  kept 
in  work. 

In  1785  an  alteration  was  made  by  order  of  Mr.  Arkwright,  the 
then  owner  of  the  mill,  in  the  course  of  the  stream :  the  sough 
water  was  separated  from  the  brook  course,  and  carried  in  another 
but  parallel  direction,  at  a  higher  level,  to  the  cotton-mill,  by 
which  means  the  water  from  the  Bonsall  Brook  was  made  to 
supply  one  wheel  to  the  mill,  and  the  sough  water  the  other  wheel, 
the  two  streams  becoming  united  again  in  the  mill-yard,  and 
thence  flowing  in  one  stream  into  the  river  Derwent.  In  the  year 
1789,  Mr.  Arkwright,  (then  Sir  Richard  Arkwright),  the  father 
of  the  present  Richard  Arkwright,  Esq.,  became  the  purchaser  of 
the  Cromford  estate,  through  which  part  of  the  Cromford  Sough 
is  cut,  including  the  manor  of  Cromford,  the  cotton-mills  leased 
to  him  and  his  co-partner,  but  *then  in  his  own  occupation,  and  [  •211  ] 
the  site  of  the  old  corn-mill.  (The  case  then  set  out  the  convey- 
ance by  lease  and  release  of  the  7th  and  8th  of  April,  1789,  of  this 
property  to  Sir  Richard  Arkwright  in  fee.)  Soon  after  the  execu- 
tion of  the  above  conveyance,  very  considerable  additions  were 
made  to  the  cotton-mill,  part  of  which  was  erected  upon  the  site 
of  the  ancient  corn-mill.  The  present  Richard  Arkwright,  Esq., 
son  of  the  late  Sir  Richard,  is  now  owner  in  fee  of  the  Cromford 
estate,  including  the  cotton-mills. 

In  or  about  the  year  1771,  the  said  Meer  Brook  Sough  was 
commenced  at  a  place  called  Meer  Brook,  in  the  manor  of 
Wirksw^orth,  within  the  wapentake  of  Wirksworth,  (about  three 
miles  lower  down  the  river  Derwent  than  the  spot  where  the 
Bonsall  Brook  entered  that  river),  by  a  company  of  proprietors  not 
connected  with  the  proprietors  of  the  Cromford  Sough,  and  at  a 
considerably  lower  level  (about  twenty-nine  yards)  than  the  Crom- 
ford  Sough.     The  object  of  the  Meer  Brook   Sough  was  more 
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Arkwbioht   effectually  to  unwater  the  extensive  mineral  field  in  the  hollow  or 
Gkll.       valley  of  Wirksworth,  containing  about  2,000  acres,  being  the  same 
mineral  field  as  was  partly  relieved  by  Cromfcrd  Moor  Sough,  but 
which  could  not  drain  the  mines  below  its  own  level. 

The  case  then  Eet  out  an  Act  of  Parliament  of  29  Geo.  III.  c.  74, 
(1789),  under  which,  among  other  persons  therein  named,  Sir 
Richard  Arkwright,  Francis  Hurt,  and  Charles  Hurt,  were  made 
a  corporate  body  by  the  name  of  the  *'  Cromford  Canal  Company," 
with  powers  to  make  a  canal  from  Cromford  to  Langley  Bridge, 
through  several  lands  therein  mentioned,  and  amongst  others, 
through  the  lands  of  Sir  Richard  Arkwright,  and  the  said  Francis 
Hurt,  and  to  supply  the  intended  canal,  when  made,  with  water 
from  the  river  Derwent,  and  from  all  rivers,  brooks,  streams,  and 
watercourses  which  should  be  found  in  digging  the  canal,  or 
[  ♦212  ]  *within  the  distance  of  2,000  yards  from  any  part  of  the  canal,  or 
from  any  reservoirs  to  be  made  as  therein  mentioned,  and  for  that 
purpose  to  make  and  erect  all  such  reservoirs,  engines,  &c.,  as  are 
specified  in  the  Act,  with  a  proviso  that  nothing  therein  contained 
should  authorize  or  empower  the  Cromford  Canal  Company,  or 
any  other  person  or  persons,  to  cut,  dig,  drive,  or  carry  on  any 
sough,  level,  trench,  passage,  &c.,  to  or  from  any  of  the  rivers, 
streams,  soughs,  &c.,  in,  from,  or  by  which  the  mills  of  Sir  Richard 
Arkwright  were  worked  or  carried  on,  except  from  the  river 
Derwent,  in  such  manner  as  in  the  Act  is  mentioned  ;  and  that  it 
should  not  be  lawful  for  the  Cromford  Canal  Compaiy,  or  any 
other  person  or  persons,  for  the  purpose  of  the  intended  caral,  or 
for  any  other  purpose  whatsoever  relating  to  the  execution  of  that 
Act,  to  draw  off,  take  from,  or  diminish,  any  water  which  then 
supplied,  or  which  at  any  time  thereafter  may  be  found  necessary 
for  the  purpose  of  supplying,  carrying  on,  or  working  the  mills  of 
Sir  R.  Arkwright,  or  to  do  any  other  act,  matter,  or  thing  whatso- 
ever to  prejudice,  obstruct,  or  impede  the  same,  without  the  consent 
of  the  said  Sir  R.  Arkwright,  his  heirs  and  assigns,  for  that 
purpose  first  had  and  obtained.  By  the  sixth  clause  of  the  Act, 
power  was  given  to  Sir  R.  Arkwright  to  raise  a  weir  on  the  river 
Derwent,  and  make  an  aqueduct  through  his  lands  to  convey  water 
to  the  canal.  This  Act  was  amended  by  an  Act  of  30  Geo.  IH.  c.  56, 
(1790),  which,  amongst  other  things,  enacted,  that  if  at  any  time 
thereafter,  any  part  of  the  quantity  of  water  from  Cromford  Sough 
and  Bonsall  Brook,  or  either  of  them,  which  at  the  time  of  passing 
of  the  said  recited  Act  flowed  into  the  river  Derwent  above  Cromford 
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Bridge,  should  pass  into  the  said  river  at  any  point  below  Cromford  Abkwbioht 
Bridge,  or  should  by  any  means  whatever  be  diverted  into  any  q^I^^ 
other  cour83  or  channel,  the  quantity  of  water  which  should  pass 
into  the  river  Derwent  below  Cromford  Bridge  aforesaid,  or  other- 
wise be  so  diverted,  *should,  in  ascertaining  the  quantity  of  water  [  *2i3  ] 
taken  for  the  supply  of  the  said  intended  canal  and  collateral  cut, 
or  either  of  them,  and  also  in  ascertaining  the  quantity  of  water 
which  the  river  Derwent  produced  at  Cromford  Bridge  aforesaid, 
be  deemed  and  reckoned  as  part  of  the  water  at  Cromford  Bridge 
aforesaid,  anything  in  the  said  recited  Act,  or  in  that  Act,  contained 
to  the  contrary  in  anywise  notwithstanding.  And  it  was  thereby 
also  provided,  that  Sir  Richard  Arkwright  should  be  entitled  to  all 
the  lead  mines  discovered  in  cutting  the  canal  through  any  lands 
of  his,  and  that  all  and  every  such  mine  &c.  should  be  subject  to 
such  laws,  usages,  and  customs  as  other  lead  mines  and  veins  of 
lead  ore  within  the  wapentake  of  Wirksworth,  in  the  county  of 
Derby,  are  subject  and  liable  to.  At  the  time  of  this  Act  passing, 
the  Cromford  Moor  Sough  was  a  sough  which  supplied  water  to 
Sir  E.  Arkwright's  mills.  The  water  from  the  Meer  Brook  Sough 
flows  into  the  river  Derwent  below  Cromford  Bridge. 

The  case  then  set  out  an  indenture  of  the  11th  of  January,  1791, 
by  which  certain  lands  were  conveyed  by  Sir  R.  Arkwright  to  the 
Cromford  Canal  Company,  in  lieu  of  certain  lands  which  they  were 
empowered  to  take  by  virtue  of  their  Act  of  Parliament ;  and  also 
full  and  free  liberty,  power,  and  authority  were  granted  to  the 
Company  to  take  water  for  the  use  of  their  canal,  from  and  after 
the  same  had  fallen  over  the  basin  between  the  two  mills  of  the 
said  Sir  R.  Arkwright,  by  a  trunk  or  pipes  under  ground,  so  as 
not  to  injure,  obstruct,  or  prejudice  the  mills  of  the  said  Sir  R. 
Arkwright,  or  the  working  thereof.  The  case  then  stated  an  Act  of 
the  42  Geo.  III.  c.  ex.  (1802),  for  allotting  and  inclosing  the  several 
commons  and  waste  lands  witliin  the  manor  and  township  of 
Wirksworth,  under  which  certain  commissioners  were  appointed 
to  divide  and  allot  the  s  .me  to  the  owner  of  the  ancient  mes- 
suages &c.  The  16th  section  provided,  that  it  should  be  lawful 
for  the  owners  and  proprietors  of  a  certain  sough  *or  level  called  [  '214  ] 
Meer  Brook  Sough  or  Longway  Bank  Sough,  to  continue  to  work 
and  carry  forward  such  sough  or  level  from  time  to  time  and  at  all 
times  for  ever  thereafter,  for  the  purpose  of  unwatering  or  draining 
any  lead  mine  or  lead  mines  within  the  said  manor  or  wapentake 
of  Wirksworth,  or  otherwise,  and  to  amend  and  repair  the  same 
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ARKWBioHT  when  and  as  often  as  need  should  be  and  require ;  with  power  for 
Gell.  those  purposes  to  sink  shafts  &c.,  and  make  all  necessary  roads 
upon,  under,  through,  or  over  any  of  the  allotments  to  be  made  in 
pursuance  of  the  Act,  making  reasonable  satisfaction  for  all  damage 
done.  Mr.  Arkwright  was  a  landowner  in  Wirksworth  at  the  time 
of  the  passing  of  this  Act,  and  took  an  allotment  of  about  44  acres, 
which  was  made  to  him  under  it. 

In  the  year  1818,  up  to  which  period  the  Meer  Brook  Sough  had 
been  confined  to  Wirksworth,  a  branch  or  level  into  Cromford,  and 
under  the  lands  of  Mr.  Arkwright,  was  projected  from  the  Meer 
Brook  Sough,  running  towards  the  Godber  vein,  which  was  con- 
nected with  the  Gang  Mine :  and  by  an  indenture  of  the  18th  of 
November,  1818,  made  between  Francis  Hurt  and  others,  proprietors 
of  the  Meer  Brook  Sough  and  certain  mines,  of  the  first  part,  John 
Simpson  and  others,  lessees  of  the  mineral  sough  called  Cromford 
Sough,  and  lessees  of  certain  mines  and  composition  ore  thereto 
belonging,  under  Charles  Brown  and  Henry  Dickenson,  and  the 
Sough  Company,  and  also  proprietors  of  other  mines  and  parts  of 
mines,  and  composition  ore,  of  the  second  part,  and  Charles  Brown 
and  Henry  Dickenson,  for  and  on  behalf  of  themselves  and  the  rest 
of  their  society  and  companions  of  certain  mines,  and  owners  of 
the  Cromford  Sough,  and  Ukewise  of  certain  mines  and  composition 
ore,  of  the  third  part ;  after  reciting  that  the  Cromford  Moor  Sough 
had  become  incapable  of  unwatering  the  mines,  veins,  pipes,  and 
rakes  of  lead  ore  within  the  title  of  that  sough,  and  of  several 
[  •215  ]  other  mines  under  composition  thereto,  by  reason  of  the  *bearing 
measures  of  the  said  mines  having  been  worked  to  the  level  of  such 
sough  called  Cromford  Sough;  and  that  the  said  Meer  Brook 
Sough,  having  been  driven  at  a  much  deeper  level  than  the 
Cromford  Moor  Sough,  was  more  capable  of  unwatering  the 
mines  &c.  within  the  title  of  the  said  Long  Sough,  and  also  several 
other  mines  then  under  composition  thereto,  provided  the  same 
was  carried  forward  to,  near,  or  under  the  forefield  of  the  then 
present  works,  or  into  a  vein  belonging  to  the  Cromford  Moor 
Sough,  called  Godber 's  vein,  but  which  would  be  attended  with 
very  considerable  expense  :  it  was  witnessed,  that  in  order  to  carry 
the  several  propositions  and  agreements  into  effect,  the  said  Francis 
Hurt,  and  the  said  several  other  owners  of  the  Meer  Brook  Sough 
Company,  did  agree  with  the  said  J.  Simpson  and  his  partners, 
that  they,  the  Meer  Brook  Sough  Company,  with  all  speed,  and 
agreeable  to  mineral  usage,  would  at  their  own  costs  and  charges 
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drive,  carry  on,  and  continue  the  said  Meer  Brook  Sough,  or  a   arkwrioht 

branch  thereof,  at  a  true  level,  to  the  forefield  of  the  said  Godber        gkll. 

vein,  in  such  manner  as  that  the  water  might  be  carried  off,  and 

the  said  mines  within  the  title  of  Cromford  Sough  laid  dry,  so  that 

the  same  might  be  effectually  wrought ;  and  would  as  long  as  the 

said  mines,  veins,  &c.,  within  the  title  of  the  Cromford  Sough, 

should  be  duly  worked  by  the  lessees  or  owners  thereof,  keep  open 

and  in  good  repair  the  said  Meer  Brook  Sough,  and  the  branch  or 

level  so  intended  to  be  made  as  aforesaid,  so  that  the  water  might 

at  all  times  thereafter  flow  without  obstruction  to  the  tail  thereof. 

And  the  said  J.  Simpson  and  his  co-partners,  with  consent  and 

approbation  of  the  other  parties,  did  thereby  covenant  that  they 

would  at  all  times,  after  the  said  Meer  Brook  Sough  should  be 

brought  forward  to  the  forefield  of  the  said  Godber  vein,  so  as  to 

un water  and  relieve  the  same,  or  any  other  mines,  veins,  pipes,  &c., 

within  the  title  of  the  Cromford  Moor  Sough,  pay  and  render  to 

the  said  Francis  Hurt  &  Co.,  their  heirs,  &c.,  one-twelfth  part  of 

the  ore  to  be  raised  under  the  level  of  *the  Cromford  Sough,  such       [  •216  ] 

level  to  be  taken  as  therein  mentioned. 

The  defendants  then,  in  pursuance  of  this  agreement,  worked 
the  Meer  Brook  Sough  into  Cromford,  towards  the  Godber  vein. 
During  the  time  that  this  branch  level  was  being  driven  towards 
the  Godber  vein,  the  forefield  of  the  Meer  Brook  Sough,  at  the 
south-west  end  thereof,  was  shut  up  by  means  of  wooden  doors 
and  flood-gates,  which  the  defendants  thought  fit  to  erect,  and 
these  wooden  doors  were  kept  closed  for  the  most  part  till  about 
March,  1821,  when,  in  contemplation  of  the  agreement  of  June, 
1825,  hereinafter  mentioned,  cast-iron  doors  or  flood-gates  were 
put  up  by  the  defendants  in  the  place  of  such  wooden  doors. 
While  these  wooden  doors  were  closed,  it  did  not  appear  that  any 
actual  diversion  of  the  water  took  place  from  Mr.  Arkwright*s  mills. 
(The  case  then  stated  a  correspondence  between  Mr.  Arkwright 
and  the  attorney  of  the  Meer  Brook  Sough  Company,  in  April,  1820, 
on  the  subject  of  their  driving  the  sough  into  Cromford,  he  being 
apprehensive  of  mischief  to  his  mills  thereby  :  and  an  indenture 
of  the  18th  of  July,  1825,  whereby  the  Company  agreed  with  him 
to  work  the  levels  in  a  particular  manner,  and  to  keep  the  flood- 
gates closed :  either  party  having  power  to  determine  the  agreement 
by  three  calendar  months'  notice  in  writing.) 

The  parties  continued  to  act  upon  this  agreement,  and  the  works 
were  carried  on  in  Cromford  in  the  Godber  vein,  till  the  month  of 
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Arkwbight  July,  1836.  The  iron  gates  were  kept  shut  during  that  time  ;  and 
Gbll.  while  those  gates  were  so  kept  shut,  the  works  in  Cromford  caused 
no  diversion  of  the  water  from  the  mill  of  the  plaintiffs.  In  the 
month  of  July,  1886,  the  Meer  Brook  Sough  proprietors  were 
desirous  of  carrying  the  sough  further  forward  in  a  westerly 
direction  in  Wirksworth ;  and  for  this  purpose  it  was  necessary 
to  remove  the  iron  flood-gates  ;  and  in  consequence,  on  the  9th  of 
[  '^IT  ]  July,  1886,  the  Meer  Brook  Sough  *Company  gave  the  following 
notice  to  Mr.  Arkwright,  and  the  proprietors  of  the  Cromford  Moor 
Sough.  (The  notice,  which  was  to  determine  the  agreement  of 
July,  1825,  was  then  set  out :  and  also  a  letter  from  the  Company's 
attornies  to  Mr.  Arkwright,  explaining  that  its  object  was  merely 
to  enable  them  to  continue  the  sough  westwardly,  in  Wirksworth.) 
By  indenture  of  the  29th  of  September,  1886,  between  the  Hon. 
C.  H.  W.  Pelham  and  Sir  R.  Gunning  of  the  first  part,  the  Hon. 
John  Simpson  of  the  second  part,  and  Richard  Arkwright  of  the 
third  part,  (after  reciting  at  length  the  before-mentioned  indenture 
of  lease  for  999  years  of  the  8th  of  March,  1788,  and  after  other 
recitals  not  material  to  be  set  out),  the  said  Pelham  and  Gunning, 
by  direction  of  Simpson,  granted  to  Arkwright,  by  way  of  con- 
veyance only  and  not  of  warranty,  and  subject  to  the  said  term  of 
999  years,  the  Cromford  Souj:h  and  composition  ore  to  be  got 
by  means  thereof,  and  all  other  premises  demised  by  the  before- 
mentioned  indenture  of  1788.  By  another  indenture  of  the  same 
.date,  the  said  John  Simpson  assigned  to  a  trustee  for  the  said 
Richard  Arkwright  some  shares  in  the  leasehold  interest  in  the 
Cromford  Sough,  created  by  the  said  indenture  of  the  8th  of 
March,  1738. 

In  May,  1837,  the  Meer  Brook  Sough  proprietors  caused  the  iron 
doors  to  be  removed.  The  consequence  of  this  was,  that  the  water 
which  would  otherwise  have  flowed  down  the  Cromford  Sough  was 
taken  away,  and  the  plaintiffs'  mills  could  not  be  properly  worked 
by  reason  of  this  diversion :  and  it  was  for  this  injury  that  the 
action  was  brought.  A  representation  having  been  made  to  the 
defendants  of  the  serious  consequences  which  would  arise  from 
this  diversion  of  the  water,  the  gates  were  restored  to  their  original 
state,  until  the  right  of  the  defendants  to  remove  them  should  be 
determined,  without  prejudice. 
[  *218  ]  The  defendants  have  not,  nor  ever  had,  any  interest  in  *the 

Cromford  Sougli,  or  in  the  lands  through  which  it  passes.     Mr. 
Arkwright,  the  lesser  of  the   plaintiffs,  is  the  owner  of  the  land 
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under  the  deed  of  1789,  and  he  became  also  interested  in  the  sough   Abkwbight 
itself  before  the  diversion  complained  of,   by  the  deeds  before        gbll. 
mentioned  of  the  29th  of  September,  1886. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover.  Copies  of  all  the  deeds,  and 
the  Acts  of  Parliament,  and  plans  of  both  parties,  were  furnished, 
and  were  to  be  considered  as  part  of  the  case,  and  either  party  to 
be  at  liberty  to  refer  to  any  parts  of  them  which  might  be  thought 
important. 

The  case  was  argued  in  last  Hilary  Term  by 

Sir  W.  W.  Follett,  for  the  plaintiffs  : 

It  appears  upon  the  face  of  this  case,  that  since  the  year 
1789,  when  the  manor  of  Cromford,  and  the  soil  of  the  wastes 
therein,  were  conveyed  to  Sir  Richard  Arkwright,  he,  and  Mr. 
Arkwright  since  his  death,  have  been  the  owners  of  the  ancient 
corn-mill  which  was  worked  by  the  united  water  of  the  Bonsall 
Brook  and  the  Cromford  Sough,  of  the  cotton-mills  which  were 
erected  in  1772,  and  which  have  ever  since  been  turned  by  the 
water  of  those  two  streams — of  all  the  interest  also  in  the  streams 
themselves,  which  the  parties  possessed  who  granted  the  lease  of 
1771 — and  of  the  soil  of  the  manor :  whereas,  on  the  other  hand, 
neither  the  defendants,  nor  those  under  whom  they  claim,  ever 
had  at  any  time  any  interest  in  the  manor, — in  the  soil  of  the 
wastes, — or  in  the  watercourses ;  but  are  merely  the  proprietors  of 
another  watercourse  in  another  manor — the  Meer  Brook  Sough, — 
by  the  cutting  of  which  they  have  diverted  the  water  from  the 
Cromford  Sough,  and  thereby  prevented  the  working  of  the  mills 
which  the  plaintiffs  hold  as  tenants  to  Mr.  Arkwright:  and  the 
question  is,  whether  the  defendants,  so  unconnected  with  any 
interest  in  the  soil,  had  a  right  to  divert  the  water  from  those 
♦mills.  It  is  submitted  that  they  had  not.  The  question  might  [  •2ia  ] 
perhaps  have  properly  arisen  between  Mr.  Arkwright  and  the 
owners  of  the  land  through  which  the  water  flowed,  or  of  the 
streams  themselves ;  but  these  defendants  are  mere  strangers, 
having  no  interest  whatever  in  either,  but  merely  being  owners 
of  adjacent  land,  who  contend  that  they  have  a  right  so  to  use 
their  own  land  for  mining  purposes,  as  to  destroy  their  neighbour's 
right  of  water.  But  there  can  be  no  distinction  on  the  ground 
that  it  is  a  mining  case :  the  general  proposition  of  law  is,  that 
if  a  stream  run  through  my  land,  the   owner  of  adjoming  land 
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Abkwrioht  cannot  use  it  for  any  purposes — whether  for  mining  or  quarrying, 
Gbll.  or  otherwise, — so  as  to  stop  my  enjoyment  of  it  after  twenty  years' 
user.  If  by  lapse  of  time  I  have  acquired  a  right  to  water  upon 
my  land — whether  it  be  a  well  or  an  open  watercourse — no 
proprietor  of  adjoining  land  can  use  it  to  my  detriment.  It  is 
clear  that  he  could  not  divert  it  by  erecting  another  well ;  or  for 
any  agricultural  purposes;  and  how  can  the  case  be  diflfer^nt 
because  he  diverts  it  for  the  uses  of  his  mines?  The  case  of 
BcUston  v.  Bensted  (i),  although  a  case  at  Nisi  Prius,  has  always 
been  referred  to  and  considered  as  good  law.  There  Lord  Ellen- 
BOBOUOH  laid  it  down  as  a  proposition  admitting  of  no  doubt,  that 
after  twenty  years'  exclusive  enjoyment  of  a  spring  of  water,  an 
absolute  right  to  it  was  acquired  by  the  owner  of  the  soil  in  which 
it  issues  to  the  surface,  and  that  he  had  a  right  of  action  against 
the  owner  of  an  adjoining  close,  who  cut  a  drain  whereby  the 
supply  of  water  to  the  spring  was  diminished.  In  Bealey  v. 
Shaic  (2),  the  same  learned  Judge  says — "  The  general  rule  of  law 
is,  that,  independent  of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  a  right  to  have  the  advantage  of  a  flow  of 
water  in  his  own  land  without  diminution  or  alteration."  .  .  . 
[  ♦220  ]  And  again — **  I  take  it  that  twenty  *years'  exclusive  enjoyment  of 
the  water  in  any  particular  manner  affords  a  conclusive  presump- 
tion of  right  in  the  party  so  enjoying  it,  derived  from  grant  or  Act  of 
Parliament."  The  rest  of  the  Court  state  the  law  in  similar  terms. 
In  the  case  of  Mason  v.  Hill  (a),  the  great  point  in  question  was, 
whether  a  party  through  whose  lands  a  stream  had  run  for  twenty 
years,  although  he  bad  never  appropriated  it  to  any  particular 
purpose,  had  a  right  of  action  against  the  owner  of  adjoining  land 
who  diverted  it ;  and  the  Court  held  that  he  had. 

(Parke,  B.  :  I  think  the  case  was  not  actually  decided  on  that 
ground:  the  object  of  the  judgment  was  to  set  right  the  mistaken 
notion  which  had  got  abroad  in  consequence  of  certaui  dicta 
in  Williams  v.  Morland  (4),  that  flowing  water  is  puhlivi  jaria, 
and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may 
appropriate  it.) 

The  Court  intimated  a  strong  opinion  on  the  other  point.     In  The 
Birmingham  Canal  Companij  v.  Lloyd  (r,),  an  injunction  was  refused 

(1)1  CaDip.  4<5:i.  {o  B.  &  Ad.  1 ;  2  N.  &  M.  747). 

(2)  8  H.  R.  ^(i(>,  171  {()  East,  208, 214).     (4)  26  11.  K.  579  (2  B.  &  C.  9I(';. 

(3)  3  B,  &  Ad.  312;  39  K.  K.  354    (5)  U  fi.  E.  24d  (18  Yes.  516). 
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against  draining  a  coal  mine  to  the  prejudice  of  a  canal,  but  upon    Arkwright 
the  ground  of  laches  for  two  years :  and  the  Lord  Chancellor        qell. 
appears  to  recognise  the  right  to  recover  at  law. 

But  secondly,  the  operation  of  the  stat.  2  &  3  Will.  IV.  c.  71, 
8.  2,  is  most  material  in  this  case.  Its  effect  is  to  vest  the  right  in 
a  watercourse  by  the  actual  enjoyment  of  it  for  the  period  of  twenty 
years,  not  to  be  defeated  by  proof  of  the  actual  commencement  of 
the  enjoyment ;  and  to  vest  the  absolute  right  by  actual  enjoyment 
for  forty  years,  except  when  enjoyed  under  agreement  in  writing. 
The  owners  of  the  soil  of  Cromford  manor  might,  at  any  period 
within  twenty  years  after  the  commencement  of  Mr.  Arkwright's 
enjoyment  of  the  water,  have  made  a  sough  and  diverted  the 
stream :  but  no  such  right  *could  belong  to  any  third  parties  after  [  •221  ] 
the  expiration  of  the  twenty  years. 

The  private  Acts  of  Parliament  set  out  in  the  case,  whereby  the 
Cromford  Canal  Company  were  restricted  from  interfering  with  the 
flow  of  water  to  Mr.  Arkwright's  mills,  are  important,  as  showing 
an  exercise  of  ownership  by  him  over  the  streams  of  water,  and  an 
acknowledgment  by  the  Canal  Company  of  his  rights  in  them.  On 
the  other  hand,  the  provision  in  the  Wirksworth  Inclosure  Act  of 
the  42  Geo.  III.,  authorizing  the  owners  of  the  Meer  Brook  Sough 
to  continue  working  that  sough,  could  give  them  no  greater  right 
than  they  before  possessed,  to  interfere  with  other  interests  of  other 
parties. 

Erhy  for  the  defendants : 

There  are  two  grounds  on  which  the  defendants  are  entitled  to 
judgment.  First,  the  plaintiffs  have  not  shown  any  right  in  them- 
selves to  the  water  diverted  ;  secondly,  the  defendants  have  not 
been  guilty  of*  any  wrongful  act  in  the  mode  in  which  they  have 
taken  and  applied  it. 

I.  It  appears  upon  the  case,  that  this  is  an  artificial  stream  of 
water,  originally  made  by  other  persons  than  the  plaintiffs  or  Mr. 
Arkwright,  for  purposes  which  gave  them  no  right  to  it  as  against 
the  adjoining  landowners,  and  that  it  was  received  from  them  by 
Mr.  Arkwright,  not  taken  by  him  for  the  purposes  of  his  mill. 
Notwithstanding  his  purchase  of  the  manor  and  the  soil  of  the 
wastes,  his  title  to  the  stream  depends  altogether  on  that  of  the 
Cromford  Sough  Company,  who  were  not  parties  taking  the  water 
for  purposes  beneficial  to  themselves,  but  parties  employed  by  the 
mine-owners  to  take  it  for  the  purpose  of  getting  rid  of  a  nuisance 
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Abkwrioht  to  their  mines,  and  paid  for  their  services  in  unwatering  them  by 
Gell.  means  of  opening  and  maintaining  the  sough.  Then  Mr.  Arkwright 
does  no  act  of  his  own  whereby  to  acquire  a  title  to  the  water,  but 
[  •222  ]  merely  receives  the  water  brought  by  the  Cromford  Sough  *Com- 
pany,  and  while  brought,  makes  use  of  it  with  full  notice — by  the 
proviso  in  the  lease  of  1771 — of  the  purposes  for  which  it  is  brought, 
and  of  their  liability  to  be  deprived  of  it,  or  their  right  to  take  it 
elsewhere  as  convenience  might  require.  It  appears  from  the 
documents  set  out  in  the  case,  that  there  has  been  from  time  to 
time  a  constant  making  of  lower  soughs,  as  it  became  necessary, 
for  the  purpose  of  unwatering  the  mineral  district  deeper.  That 
was  the  object  of  the  agreement  of  1705,  and  of  the  lease  of  1738. 
That  was  no  grant  of  the  water  of  the  sough  itself,  but  merely  of 
an  easement  in  it,  for  the  purpose  of  draining  the  mines :  and  it 
carries  on  the  face  of  it  clear  notice  that  the  usage  of  the  district 
was  for  soughs  to  be  carried  on  lower  levels  from  time  to  time,  as 
mining  purposes  required.  This  appears  from  the  proviso,  that  if 
the  lessee  should  bring  up  a  new  sough  or  level,  and  should  pay  a 
certain  proportion  of  the  ore  to  be  discovered  in  bringing  up  such 
level,  he  should  not  incur  any  forfeiture  of  the  lease  by  not  bringing 
up  the  sough  thereby  granted,  provided  the  new  sough  should  as 
effectually  lay  dry  the  mines  within  its  district.  Next  comes  the 
grant  of  the  land  on  which  the  cotton-mills  were  built,  and  of  the 
Bonsall  Brook,  and  subsequently  of  the  Cromford  manor  and  estate. 
But  the  grantor  of  these  had  no  right  whatever  in  the  Cromford 
Sough.  The  parties  who  had  the  easement  to  drain  the  mines, 
had  for  seventy  or  eighty  years  poured  it  out  over  his  land ;  he  had 
acquiesced  in  their  doing  so ;  but  he  had  gained  no  right  thereby. 
If  poured  over  his  land  for  twenty  years,  they  would  acquire 
thereby  the  right  of  continuing  so  to  pour  it,  but  he  would  acquire 
no  right  whatever.  The  effect  of  the  lease  of  1771  is,  that  Mr. 
Arkwright  shall  have  the  power  of  turning  the  water  to  a  beneficial 
purpose,  so  long  as  it  shall  continue  to  be  poured  into  Bonsall 
Brook ;  but  if  for  the  necessity  of  mining  operations  it  be  taken  off 
to  a  lower  level,  then  that  the  lessor  will  indemnify  him  against 
[  •223  ]  the  consequences,  unless  he  can  supply  him  from  *other  sources. 
There  is  a  clear  declaration  by  the  lessor,  and  clear  notice  to  the 
lessee,  of  the  existing  rights  in  the  water.  Now,  what  right  had 
been  acquired  by  the  Sough  Company  at  this  time  as  against  any 
of  the  landowners  within  the  manor? — afortioriy  against  landowners 
within  other  manors,  to  which  the  sough  might  subsequently  be 
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driven  ?     They  had  the  right  at  any  time  to  say,  "  We  want  to  use    Arkwrioht 

the  water  in  our  land  for  the  purposes  of  our  land  ;  "  or,  '*  We  will        qkll. 

ourselves  get  rid  of  it,  and  do  not  any  longer  require  you  to  carry  it 

away.'*     It  is  a  mere  contract  by  the  landowners  with  the  Company 

to  get  rid  for  them  of  the  nuisance  of  the  water :  as  soon  as  they 

choose,  they  may  turn  their  water  elsewhere,  or  may  discharge  it 

by  a  steam  engine.     Then  the  cotton-mill  is  erected  with  full  notice 

of  this  arrangement  among  all  the  parties.      The  agreement  of 

1813,  again,  clearly  contemplates  the  usage  and  course  of  bringing 

up  soughs  at  lower  levels.     To  that  deed  the  parties  interested  in 

the  Cromford  Sough,  both  under  the  lease  for  999  years,  and  as 

reversioners,  and  on  the  other  hand  the  owners  of  the  Meer  Brook 

Sough,  were  parties :  and  as  far  as  the  former  were  concerned,  it 

shows  that  they  were  most  desirous  that  the  Meer  Brook  Sough 

Company  should   come  into  the  district  within  the   title  of  the 

Cromford  Sough,  and  drain  the  mines,  that  sough  having  become 

useless  for  the  purposes  for  which  it  was  originally  made.     Upon 

the  whole  case,  therefore,  it  appears  that  this  water  was  not  so 

enjoyed  by  those  under  whom  the  plaintiffs  claim  as  to  acquire 

any  right,  but,  on  the  contrary,  merely  received  from  those  who 

had  merely  an  easement  to  bring  it  there  for  the  benefit  of  the 

landowners,  and  with  full  notice  that  it  might  be  at  any  time 

withdrawn. 

But  further,  it  is  very  material  to  bear  in  mind  what  is  the 
present  state  of  the  law  as  to  the  title  to  water.  The  old  notion 
was,  that  running  water  was  publici  juris ;  that  notion  was 
favoured  by  the  case  of  Williajns  v.  Morland,  but  was  corrected  in 
Mason  v.  HiU,  in  which  all  the  authorities  *were  examined :  and  [  ^224  ] 
the  law  is  now  established,  that  the  flow  of  a  natural  stream 
belongs  to  him  through  whose  land  it  goes  by  nature.  The  recent 
statute  makes  no  difference :  the  title  must  still  be  derived  out  of 
such  a  user  as,  before  the  statute,  would  have  led  to  the  presump- 
tion of  a  grant.  Such  is  the  law  as  to  the  right  to  a  natural  stream 
of  water,  as  contradistinguished  from  an  artificial  one.  All  the 
cases  proceed  upon  the  ground,  that  the  first  title  to  the  water  is 
'*  donum  natura^'*  and  speak  of  a  ** natural  stream" — of  the 
"  natural  channel  '*  of  the  water,  &c. :  see  Mason  v.  Hill  (i),  Bealey 
V.  Shaw  (2),  Prescott  v.  Phillips  (3),  Canham  v.  Fisk  (4).  The  title 
to  water  is  therefore  to  be  tried  by  ascertaining  in  the  first  place, 

(1)  39  B.  B.  354  (5  B.  A  Ad.  1).  (3)  Cited  8  B.  B.  470  (6  East,  213). 

(2)  8  B.  B.  466  (6  East,  208).  (4)  37  B.  B.  655  (2  Or.  &  J.  126). 
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Arkwhight  where,  by  the  laws  of  nature,  it  would  flow ;  and,  if  a  secondary 
Gell.  ^itile  to  it  be  claimed,  whether  there  has  been  such  a  user  of  it, 
from  which,  before  the  stat.  2  &  3  Will.  IV.  c.  71,  a  grant  would 
have  been  presumed.  It  is  not  sufficient  that  there  has  been  a 
mere  user  for  the  twenty  or  forty  years ;  it  must  have  been  by  a 
party  claiming  right  thereto ;  not  by  stealth  or  permission,  or  in 
any  other  way  which  would  negative  a  grant :  Partridge  v.  Scott  (i), 
Bnght  v.  Walker  (2),  Tickle  v.  Brown  (s),  Beasley  v.  Clarke  (4), 
Monmouthshire  Canal  Company  v.  Harford  (5).  Here  the  Cromford 
Sough  Company  did  not  take  the  water  as  of  right  against  the 
landowners :  nor  have  the  plaintiflfs,  or  those  under  whom  they 
claim,  done  any  act  to  give  themselves  a  right  to  it ;  they  are 
mere  recipients  of  an  artificial  stream  brought  by  others  for 
purposes  of  their  own ;  and  such  reception  and  endurance  of  its 
coming  that  way  for  twenty  or  for  forty  years,  can  give  them  no 
right  to  compel  the  parties  to  bring  it  that  way  for  all  time. 
[  •225  ]  Suppose  *water  were  brought  by  an  artificial  aqueduct  for  purposes 
of  ornament,  would  the  proprietor  of  the  land  over  which  the  waste 
water  flowed,  with  notice,  acquire  any  right  to  it?  Nor  is  there 
any  injustice  in  this:  he  buys  his  land  with  the  rights  which 
nature  gave  it,  and  he  is  only  reduced  to  that  situation  again ; 
having,  in  the  meantime,  done  no  act  of  appropriation  whereby 
to  acquire  any  further  right.  Again,  if  Mr.  Arkwright  has 
acquired  a  right  to  have  this  water  free  from  diversion,  so  has  he 
also  to  have  it  free  from  increase ;  and  if  the  Company  drain  a 
larger  district,  according  to  their  contract,  and  so  increase  the 
quantity  of  water  coming  by  the  sough,  the  miller  might  equally 
have  a  right  of  action,  although  in  such  case  he  would  actually 
prevent  the  Company  from  performing  the  duty  for  which  the 
landowners  gave  them  this  easement.  It  is  always  to  be  remem- 
bered, that  this  is  a  right  claimed  only  in  respect  of  the  plaintiffs' 
possession  and  rights  as  lessees  of  the  mill. 

11.  The  defendants  have  not  been  guilty  of  any  wrongful  act, 
even  supposing  the  plaintiffs  to  have  acquired  some  right.  Their 
act  was  a  perfectly  lawful  act  of  ownership;  they  have  taken 
only  unappropriated  water,  which  they  had  a  right  to  take. 
Subterraneous  water,  inaccessible  to  man,  is  not  appropriated. 

(1)  49  R.  R.  578  (3  M.  &  W.  220).      (4)  42  R.  R  704  (2  Ring.  N.  C.  705; 

(2)  40  R.  R.  536  (1  Cr.  M,  &  R.  211 ;   3  Scott,  258). 

4  Tyr.  502).  (5)  40  R.  R.  648  (1  Cr.  M,  &  B, 

(3)  43  R.  R.  358  (4  Ad.  &  El.  369 ;   614  ;  5  Tyr.  68). 
6  N.  &  M.  2o0). 
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(Lord  Abinobr,  C.  B.  :    If  the  plaintiffs   have  established  that   Arkw^ioht 
they  have  a  right  as  against  you  to  keep  the  water,  it  is  no  answer        gkll. 
that  you  are  doing  an  act  in  your  own  land.    All  water  was  at  first 
subterraneous.) 

It  is  not  appropriated  until  it  comes  to  the  surface.  There  is  no 
decision  applicable  to  such  a  case  ;  all  the  cases  have  arisen  on  the 
right  to  the  natural  flow  of  surface-water.  This  is  a  case  where 
water  percolates  in  various  directions  through  many  points  into 
this  sough.  If  the  principle  contended  for  on  the  other  side  be 
tenable,  the  tapping  of  such  water  at  any  distance  would  be  action- 
able ;  therefore,  the  first  person  who  were  to  sink  a  well,  would 
acquire  a  right  to  all  the  water,  to  the  exclusion  of  all  "^the  [  *226  j 
landowners  whose  waters  drained  towards  his  well,  and  who  would 
be  under  the  burthen  of  keeping  their  lands  inundated  to  that 
height ;  and  that,  although  they  might  have  known  nothing  of  the 
water  percolating  to  the  well,  and  if  they  had,  could  not  stop  the 
party  from  exercising  his  lawful  right  of  digging  in  his  own  soil. 
Each  party  has  the  right  to  dig  the  well,  and  that  party  ought  to 
have  the  benefit  to  whom  nature  gives  it.  As  soon  as  water  comes 
to  the  surface  and  becomes  a  visible  and  tangible  matter  of  property, 
the  law  attaches  to  it  the  rights  of  property.  In  Bahton  v.  Bensted, 
the  water  had  actually  been  poured  out  on  the  surface.  In  such  a 
case  all  the  neighbours  have  notice,  and  have  the  means  of  inter- 
fering with  the  exclusive  use  of  it.  The  principle  alleged  for  the 
plaintiffs  is,  that  the  miller  has  acquired  such  a  right  by  taking 
the  water  for  his  mill,  that  all  the  neighbouring  owners  of  land 
within  a  large  district,  are  laid  under  the  burden  of  not  reducing 
the  water  in  their  land  below  a  certain  level.  But  a  party  cannot, 
by  an  act  of  ownership  in  his  land,  deprive  his  neighbour  of  rights 
in  his  land,  unless  the  facts  raise  the  presumption  of  a  grant.  Here, 
no  assent  could  exist  on  which  a  grant  could  be  presumed.  This  is 
in  truth  a  claim  to  stop  all  the  mineral  operations  of  the  district,  in 
order  to  keep  up  the  plaintiffs'  mill. 

Sir  W.  W.  Follett,  in  reply,  insisted  that  the  unrestricted  user 
of  the  water  for  twenty  years,  upon  whatever  supposed  under- 
standing it  originally  commenced,  or  for  whatever  purpose  the  sough 
was  constructed,  was  sufficient  to  confer  the  right :  that  it  was 
immaterial  whether  the  stream  was  a  natural  or  artificial  one — a 
party  would  equally  acquire  by  enjoyment,  not  under  license  or 
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Abkwrioht  permission,  for  the  requisite  period,  a  right  in  a  ditch  cut  through 
Gell.  his  land,  as  in  a  river,  and  whether  upon  or  below  the  surface :  that, 
even  supposing  the  grant  of  1771  were  subject  to  a  right  in  the 
[  •227  ]  landowner  to  divert  the  water,  the  answer  was,  that  he  *never  had 
diverted  it,  but  that  there  had  been  an  enjoyment  of  it  for  a  i)eriod 
sufficient  to  give  a  right  as  against  third  parties ;  the  question  was 
not  whether  the  grantor  made  a  qualified  grant  which  he  could  ' 
resume,  but  whether  strangers  could  do  so  ?  Secondly,  the  diversion 
underground  was  sufficient  to  render  the  defendants  liable:  the 
natural  flow  of  water  meant  only  its  regular  flow  in  a  natural  way, 
although  through  an  artificial  adit  or  channel ;  and  there  could  be 
no  distinction  in  law  between  surface  and  subterraneous  streams : 
the  appropriation  and  user,  for  the  time  defined  by  law,  gave  an 
exclusive  right  to  the  enjoyment  of  the  benefit  which  others  would 
otherwise  have  a  right  to  take :  the  only  difference  was,  that  in 
cases  of  underground  water,  there  was  greater  difficulty  in  proving 
the  cause  of  the  diversion. 

Cur.  adv.  vulL 

In  this  Term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  : 

The  plaintiffs  in  this  case  are  the  occupiers  of  certain  cotton- 
mills,  at  Cromford,  in  the  county  of  Derby,  and  complain  of  an 
illegal  diversion  by  the  defendants,  of  the  water  to  which  they  were 
of  right  entitled  for  the  supply  of  their  mills.  The  defendants  by 
their  pleas  deny  that  right,  and  also  insist  that  they  have  not  been 
guilty  of  any  illegal  diversion.  A  special  case  was  reserved  on  the 
trial,  for  the  opinion  of  the  Court,  stating  a  great  number  of  docu- 
ments and  facts,  upon  which  the  Court  are  not  merely  to  give  their 
judgment  on  matters  of  law,  but  to  take  the  office  of  the  jury,  by 
determining  whether  any  and  what  inferences  of  fact  ought  to  be 
drawn  from  the  facts  stated.  This  course  leads  to  one  great  incon- 
venience, as  it  tends  to  confound  the  rule  of  law  with  an  inference 
[  •228]  of  *fact  only,  which  inference  might  have  been  varied  by  a  very 
slight  circumstance. 

From  the  facts  and  documents,  however,  the  case  appears  to  be 
this  :  In  the  beginning  of  the  last  century,  certain  adventurers  had 
in  part  constructed,  and  were  proceeding  to  continue,  a  sough,  now 
called  the  Cromford  Sough,  for  the  purpose  of  draining  a  portion 
of  the  mineral  field,  in  the  wapentake  of  Wirksworth.     How  they 
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acquired  the  right  to  make  that  sough  is  nofe  stated :  it  was,  however,    abkwbioht 

without  doubt,  either  by  virtue  of   the  custom  of  mining  there        gbll. 

prevalent,  or  by  the  express  license  of  the  owner  of  the  soil  through 

which  it  was  made.     The  adventurers  receivei  their  remuneration 

in  the  shape  of  a  certain  portion  of  the  ore  raised  from  the  mines, 

within  the  level  lying  near  and  benefited  by  the  sough  (technically 

called  within  the  title  of  the  sough),  in  consequence  of  an  agreement 

with  the  proprietors  of  the  mines.     The  right  to  this  easement, 

with  its  accompanying  advantages,  appears  to  have  been  the  subject 

of  sale  and  conveyance  in  that  district ;  for  in  17B8,  the  proprietors 

leased    it    for   999  years    for  a  pecuniary  consideration,   with  a 

reservation,  by  way  of  rent,  of  a  part  of  the  profits.     Mr.  Arkwright, 

under  whom  the  plaintiiBfs  claim,  and  all  whose  rights  they  may  be 

assumed  to  have  had,  by  demise  from  him,  when  the  cause  of  action 

accrued,  became,  in  1886,  the  purchaser  of  the  reversion  expectant 

on  the  determination  of  that  lease ;  and  he  also  acquired  a  portion 

of  the  interest  of  the  lessees,  by  a  conveyance  from  some  of  them. 

It  does  not  appear  to  us,  that  this  circumstance  affects  the  question 

between  the  parties  to  this  suit. 

After  the  sough  had  been  constructed,  and  a  constant  flow  of 
water  thereby  conducted  from  the  mines,  the  late  Sir  Eichard 
Arkwright,  the  father  of  Mr.  Arkwright,  obtained,  in  the  year  1771, 
a  lease  for  eighty- four  years  from  the  lord  of  the  manor  of  Cromford 
(who,  upon  the  special  case,  is  alleged  to  have  been  the  owner  of  the 
land  *through  which  the  Cromford  Sough  was  made,  and  also  the  [  '229  ] 
owner  of  a  piece  of  land  between  the  mouth  of  the  sough  and  the 
brook  into  which  the  water  was  conveyed)  of  that  piece  of  land,  the 
brook,  and  the  ''  stream  of  water  issuing  and  coming  from  Cromford 
Sough,*'  with  the  right  of  erecting  mills  on  the  piece  of  land.  In 
1772,  Sir  Eichard  Arkwright  erected  extensive  cotton-mills  thereon ; 
and  in  April,  1789,  he  purchased  that  land,  and  the  fee-simple  in 
the  mills,  and  the  manor  of  Cromford,  including  the  lands  through 
which  the  Cromford  Sough  was  made. 

In  the  meantime,  another  company  of  adventurers  had  began  to 
construct  another  mining  sough,  called  the  Meer  Brook  Sough,  on  a 
much  lower  level,  in  the  adjoining  township  of  Wirksworth.  The 
defendants  represent  and  have  all  the  rights  of  that  company  of 
adventurers ;  and  must,  like  the  proprietors  of  the  Cromford  Sough, 
be  assumed  to  have  acted,  either  by  virtue  of  a  mining  custom,  or 
by  express  license  of  the  owner  of  the  soil,  confirmed  by  the  Crom- 
ford Inclosure  Act  in  1802;  and  also  to  have  had  the  authority, 

44—2 


692  1889.     EX.     5  MEE.  <k  W.  220—230.  r.r. 


arkwbiobt  prior  or  Bubseqnent,  of  the  owners  of  the  mines  drained  by  that 
Gell.  Bongh,  and  contributing  a  certain  portion  of  the  ore  by  way  of 
recompense.  These  facts  are  not  distinctly  found,  but  we  think  we 
must  infer  that  such  was  the  case ;  and  consequently  that  the 
defendants  stand  in  the  same  relation  to  the  plaintiffs  as  if  the 
owners  of  those  mines  had  themselves,  with  the  consent  of  the  owner 
of  the  soil,  constructed  the  sough  for  the  purpose  of  freeing  their 
mines  from  water ;  for  whether  they  made  the  sough  themselves, 
or  through  the  agency  of  the  adventurers,  is  immaterial.  In  1818, 
the  defendants,  being  themselves  proprietors  of  mines  drained  by 
it,  extended  the  Meer  Brook  Sough,  having  made  an  agreement 
with  the  then  proprietors  of  the  Cromford  Sough,  and  of  other 
mines  unwatered  by  it,  and  which  appear  to  have  been  then  worked 
down  to  the  level  of  that  sough,  for  the  purpose  of  regulating  their 
L  *230  ]  respective  rights  ;  and  the  ^recompense  to  be  paid  by  the  latter  to 
the  former  set  of  adventurers  for  the  benefit  to  be  derived  by  them 
by  the  extension  of  this  sough,  and  the  unwatering,  by  means  of  it, 
of  a  further  portion  of  their  mineral  field  below  the  level  of  the 
former  sough. 

The  new  sough  was  therefore  constructed  by  the  consent  of  some, 
if  not  all,  of  those  mine-owners,  who  had  formerly  used  the  Cromford 
Sough,  and  in  part  for  their  benefit ;  and  this  circumstance  places 
the  defendants  in  the  same  position,  in  respect  to  the  diversion  of  the 
surplus  water,  as  if  they  themselves  had  been  owners  of  part  of  the 
mineral  field,  formerly  drained  by  the  Cromford  Sough,  and  were 
now  proceeding  to  unwater  a  further  portion  of  the  same  field,  by 
means  of  the  new  sough.  When  the  Meer  Brook  Sough  was  thus 
extended,  the  water  was  found  to  flow  into  it,  and  flood-gates  were 
constructed  at  the  end,  the  closing  of  which  prevented  the  water 
from  finding  its  way  in  that  direction,  but  whicli,  when  opened, 
let  off  the  water,  which  would  otherwise  have  been  discharged  by 
the  Cromford  Sough,  and  thereby  prevented  it  from  flowing  to 
the  plaintiffs'  mill. 

In  1825  an  arrangement  was  made  for  the  mutual  accommoda- 
tion of  Mr.  Arkwright  and  the  Meer  Brook  Sough  proprietors, 
which  was  not  to  affect  their  rights :  and  which,  having  been 
determined  in  1886,  left  them  in  the  same  situation  as  if  it  had 
never  been  made :  and  the  gates  being  removed,  in  order  to  carry 
the  sough  further  in  that  direction,  and  the  water  thereby  diverted 
from  the  plaintiffs'  mills,  the  defendants  are  in  the  same  situation 
as  if  no  flood-gates  had  been  made,  and  as  if,  in  the  construction 
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of  their  sough  for  the  purpose  of  draining  another  portion  of  the   abkwbioht 

mineral  field,  they  had  broken  the  natural  barrier  which  pent  the        (jkll. 

water  up  and  made  it  flow  through  the  Gromford  Sough,  and  so 

caused  the  water  to  pass  out  at  a  lower  level  through  the  Meer 

Brook  Sough.    And  the  question  is,  whether  the  defendants,  by 

so  doing,  are  rendered  ^liable  to  an   action  at  the   suit  of  thn       [  *23i  ] 

plaintiffs?     This  question,  which  was  most  elaborately  and  ably 

argued  during  the  last  Term,  appears  to  us,  strictly  speaking,  to 

be  one  as  much  of  fact  as  of  law,  and  when  the  situation  of  both 

parties  is  fully  understood,  does  not  appear  to  us  to  be  one  of  much 

doubt  or  difficulty. 

The  stream  upon  which  the  mills  were  constructed  was  not  a 
natural  watercourse,  to  the  advantage  of  which,  flowing  in  its 
natural  course,  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  Mason  v.  //<7Z(i), 
and  in  other  cases.  This  was  an  artificial  watercourse,  and  the  sole 
object  for  which  it  was  made,  was  to  get  rid  of  a  nuisance  to  the 
mines,  and  to  enable  their  proprietors  to  get  the  ores  which  lay 
within  the  mineral  field  drained  by  it :  and  the  flow  of  water 
through  that  channel  was,  from  the  very  nature  of  the  case,  of  a 
temporary  character,  having  its  continuance  only  whilst  the  con- 
venience of  the  mine-owners  required  it,  and,  in  the  ordinary  course 
it  would,  most  probably,  cease  when  the  mineral  ore  above  its  level 
should  have  been  exhausted. 

That  Sir  Richard  Arkwright  contemplated  the  discontinuance  of 
this  watercourse  (if  the  question  of  his  knowledge  in  this  state  of 
things  can  be  material)  there  is  evidence  in  the  lease  made  in  1771, 
which  contains  a  provision  for  a  supply  from  the  river,  in  the  event 
of  the  stream  being  lessened,  or  taken  away,  by  the  construction  of 
another  sough :  and  also  that  such  an  event  was  not  improbable, 
appears  from  the  clause  in  the  second  Gromford  Canal  Act,  30 
Geo.  in.  c.  56,  s.  4.  What  then  is  the  species  of  right  or  interest, 
which  the  proprietor  of  the  surface,  where  the  stream  issued  forth, 
or  his  grantees,  would  have  in  such  a  watercourse,  at  common  law, 
and  independently  of  the  effect  of  user  under  the  recent  statute, 
2  &  3  Will.  IV.  *c.  71  ?  He  would  only  have  a  right  to  use  it  for  [  •232  ] 
any  purpose  to  which  it  was  applicable,  so  long  as  it  continued 
there.  An  user  for  twenty  years,  or  a  longer  time,  would  afford  no 
presumption  of  a  grant  of  the  right  to  the  water  in  perpetuity  ;  for 
such  a  grant  would,  in  truth,  be  neither  more  nor  less  than  an 
(1)  39  B.  B.  354  (5  B.  &  Ad.  1). 
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Abkwbioht  obligation  on  the  mine-owner,  not  to  work  his  mines  by  the  ordinary 
Oelii.  mode  of  getting  minerals,  below  tlie  level  drained  by  that  sough, 
and  to  keep  the  mines  flooded  up  to  that  level,  in  order  to  make 
the  flow  of  water  constant  for  the  benefit  of  those  who  had  used  it 
for  some  profitable  purpose.  How  can  it  be  supposed  that  the 
mine-owners  could  have  meant  to  burthen  themselves  with  such  a 
servitude,  so  destructive  to  their  interests:  and  what  is  there  to 
raise  an  inference  of  such  an  intention?  The  mine-owner  could 
not  bring  any  action  against  the  person  using  the  stream  of  water, 
so  that  the  omission  to  bring  an  action  could  a£ford  no  argument  in 
favour  of  the  presumption  of  a  grant ;  nor  could  he  prevent  the 
enjoyment  of  that  stream  of  water  by  any  act  of  his,  except  by  at 
once  making  a  sough  at  a  lower  level,  and  thus  taking  away  the 
water  entirely;  a  course  so  expensive  and  inconvenient,  that  it 
would  be  very  unreasonable,  and  a  very  improper  extension  of  the 
principle  applied  to  the  case  of  lights,  to  infer  from  the  abstinence 
from  such  an  act,  an  intention  to  grant  the  use  of  the  water  in 
perpetuity,  as  a  matter  of  right. 

Several  instances  were  put  in  the  course  of  the  argument  of  cases 
analogous  to  the  present,  in  which  it  could  not  be  contended,  for  a 
moment,  that  any  right  was  acquired.  A  steam-engine  is  used  by 
the  owner  of  a  mine  to  drain  it,  and  the  water  pumped  up  flows  in 
a  channel  to  the  estate  of  the  adjoining  landowner,  and  is  there 
used  for  agricultural  purposes  for  twenty  years.  Is  it  possible, 
from  the  fact  of  such  a  user,  to  presume  a  grant  by  the  owner  of 
the  steam-engine  of  the  right  to  the  water  in  perpetuity,  so  as  to 
[  *2S3  ]  burthen  himself  and  the  assigns  of  his  mine,  with  the  *obligation 
to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the  landowner  ? 
Or,  if  the  water  from  the  spout  of  the  eaves  of  a  row  of  houses  was 
to  flow  into  an  adjoining  yard,  and  be  there  used  for  twenty  years 
by  its  occupiers  for  domestic  purposes,  could  it  be  successfully  con- 
tended that  the  owners  of  the  houses  had  contracted  an  obligation, 
not  to  alter  their  construction  so  as  to  impair  the  flow  of  water  ? 
Clearly  not.  In  all,  the  nature  of  the  case  distinctly  shows  that  no 
right  is  acquired  as  against  the  owner  of  the  property  from  which 
the  course  of  water  takes  its  origin :  though,  as  between  the  first 
and  any  subsequent  appropriator  of  the  watercourse  itself,  such  a 
right  may  be  acquired.  And  so,  in  the  present  case.  Sir  Richard 
Arkwright,  by  the  grant  from  the  ow^ner  of  the  surface,  for  eighty- 
four  years,  acquired  a  right  to  use  the  stream  as  against  him  ;  and 
if  there  had  been  no  grant,  be  would  by  twenty  years*  user,  have 
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acquired  the  like  right  as  against  such  owner.     But  the  user,  even    arkwbight 
for  a  much  longer  period,  whilst  the  flow  of  water  was  going  on  for        gbll. 
the  convenience  of  the  mines,  would  afford  no  presumption  of   a 
grant  at  common  law  as  against  the  owners  of  the  mines. 

It  remains  to  be  considered,  whether  the  statute  2  &  3  Will.  IV. 
c.  71,  gives  to  Mr.  Arkwright  and  those  who  claim  under  him,  any 
such  right ;  and  we  are  clearly  of  opinion  that  it  does  not.  The 
whole  purview  of  the  Act  shows,  that  it  applies  only  to  such  rights 
as  would  before  the  Act  have  been  acquired  by  the  presumption  of 
a  grant,  from  long  user.  The  Act  expressly  requires  enjoyment  for 
different  periods,  **  without  interruption,"  and  therefore  necessarily 
imports  such  an  user  as  could  be  interrupted  by  some  one  ''  capable 
of  resisting  the  claim;"  and  it  also  requires  it  to  be  ''of  right." 
But  the  use  of  the  water  in  this  case  could  not  be  the  subject  of  an 
action  at  the  suit  of  the  proprietors  of  the  mineral  field  lying  below 
the  level  of  the  Cromford  Sough,  and  was  incapable  of  interruption 
by  them  at  any  time  during  the  whole  period,  by  any  reasonable 
♦mode ;  and  as  against  them  it  was  not  "  of  right ;  "  they  had  no  [  '234  ] 
interest  to  prevent  it ;  and  until  it  became  necessary  to  drain  the 
lower  part  of  the  field,  indeed  at  all  times,  it  was  wholly  immaterial 
to  them  what  became  of  the  water,  so  long  as  their  mines  were 
freed  from  it. 

We  therefore  think  that  the  plaintiffs  never  acquired  any  right 
to  have  the  stream  of  water  continued  in  its  former  channel,  either 
by  the  presumption  of  a  grant,  or  by  the  recent  statute,  as  against 
the  owners  of  the  lower  level  of  the  mineral  field,  or  the  defendants 
acting  by  their  authority  :  and  therefore  our  judgment  must  be 
for  the  defendants. 

Jiuhfment  for  the  defemlants. 


Sir  JOHN  TOBIN,   Knight,   v.   CRAWFORD  i839. 

AND   Others  (1).  r~. 

(3  Meeson  &  Welsby,  235—241.) 

Goods  were  shipped  at  Bombay  on  board  a  ship  owned  by  the  plaintiff,  a 
shipowner  in  Liveipool,  and  by  the  bill  of  lading  were  to  be  delivered  **  unto 
order,  or  to  his  and  their  assigns,  on  paying  freight  for  the  same."  The 
bill  of  lading  was  indorsed  by  the  shipper,  and  forwarded  to  the  defendants, 

(1)  Observe  tbat  this  case  was  before  property    passed"    within    that  Act. 

theBillsof  Lading  Act,  1853  (18  &  19  See    Lewis   v.   McKee    (1868)    L.    R 

Vict.  c.  1 1 1 ).     But  f^mhh  that  C.  &  Co.  4  Ex.  68.— R.  C. 
were    not    **  persons    to    whom    the 
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ToBiN  }^'dst  ludia  agents  in  London,  who  indorsod  it  in  blank  to  C.  &  Co.,  their 

r.  factors  in  Liverpf)ol.      On  the  arrival  of  the  goods  at  Liverpool,  C.  &  Co. 

Crawford.  presented  the  bill  of  lading  to  the  plaintiff,  and  received  the  goods:  the 

plaintiff  debited  C.  ic  Co.  with  the  freight.  C.  &  Co.  became  bankrupt 
without  having  paid  the  freight,  whereupon  the  defendants  claimed  from 
them  and  took  possession  of  the  goods :  Held,  by  the  Court  of  Exchequer, 
whose  judgment  was  affirmed  in  the  Exchequer  Chamber,  that  the 
defendants  were  not  liable  to  the  plaintiff  for  the  unpaid  freight. 

Assumpsit  for  freight ;  with  a  count  upon  an  account  stated. 

The  defendants  pleaded — Ist,  non  ctssumpserunt ;  2ndly,  a  plea 
to  which  there  was  a  demurrer,  upon  which  judgment  was  given 
for  the  plaintiff ;  thirdly,  a  custom  at  Liverpool,  discharging  the 
owners  of  goods  under  the  circumstances  alleged  in  the  second 
plea.  The  replication  to  this  third  plea  traversed  the  custom, 
upon  which  issue  was  joined. 

The  cause  was  tried  before  Goltman,  J.,  at  the  Liverpool  Summer 
Assizes,  1837,  when  a  verdict  was  found  for  the  plaintiff  on  both 
issues,  with  7411.  4«.  5d.  damages.  A  rule  was  afterwards  granted 
by  this  Court,  by  which  it  was  ordered  that  a  case  should  be  stated 
for  the  opinion  of  the  Court,  on  the  points  in  question,  with  liberty 
to  turn  the  same  into  a  special  verdict :  and  the  following  case  was 
afterwards  agreed  upon. 

At  the  time  of  the  transaction  hereinafter  mentioned,  and  from 
thence  hitherto,  the  plaintiff  was  and  is  a  shipowner  residing  at 
Liverpool,  and  the  defendants  at  that  time,  and  from  thence 
hitherto,  carried  on  business  in  partnership  in  London,  as  East 
India  agents  and  merchants. 

In  the  spring  of  the  year  1836,  the  ship  Ricliard  Walker,  being 
then  and  ever  since  the  sole  property  of  the  plaintiff,  was  at 
Bombay,  and  being  bound  from  thence  to  Liverpool,  was,  at 
Bombay,  laden  with  merchandize  by  different  parties,  and  amongst 
others  by  Messrs.  Remington  &  Co.,  who  were  persons  then  carry- 
ing on  business  under  that  firm  at  Bombay.  Messrs.  Bemington 
&  Co.  shipped  on  board  the  Richard  Walker  a  quantity  of  cotton, 
for  which  four  bills  of  lading  were  filled  up  and  signed  by  the 
captain.     One  of  the  bills  of  lading  was  as  follows : 

[  ♦236  ]  "Shipped  in  good  order  and  well  conditioned,  by  Remington  *& 

Co.,  in  and  upon  the  good  ship  Richard  Walker,  whereof  is  master 
for  this  present  voyage,  G.  Fidler,  and  now  riding  at  anchor  in 
the  Bombay  Harbour,  and  bound  for  Liverpool : 

"Eighteen  bales  of  cotton,  weighing  gross  56cwt.  Oqr.  131b. 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
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delivered  in  the  like  good  order  and  well  conditioned  at  the  afore-        Tobin 
said  port  of  Liverpool,  (the  act  of  God,  &c.  &c.,  excepted),  unto    crawfobd. 
order,  or  to  his  or  their  assigns,  on  paying  freight  for  the  said 
goods,  of  71.  per  ton  of  four  and  a  half  bales,  as  per  memorandum 
in  the  margin.     In  witness  whereof,  the  master  or  purser  of  the 
said  ship  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor 
and  date,  the  one  of  which  four  bills  being  accomplished,  the  other 
three  to  stand  void.    Dated  in  Bombay,  22nd  February,  1836. 
"Weight  and  contents  unknown  to  G.  Fidlbr." 

Two  other  of  the  bills  of  lading  were  like  the  above,  except  as  to 
the  dates  and  quantities  of  cotton,  one  of  the  two  being  dated  23rd 
of  February,  1836,  for  146  bales  and  11  half-bales,  and  the  other 
dated  8th  of  March,  1836,  for  300  bales  of  cotton,  and  one  parcel  of 
mustard.  The  fourth  bill  of  lading  was  dated  23rd  of  February, 
1836,  for  14  half-bales  of  cotton,  and  was  in  other  respects  like 
that  first  mentioned,  except  that,  instead  of  the  words  "  unto  order 
or  to  his  or  their  assigns,  on  paying  freight,"  the  words  were  "unto 
Messrs.  Crawford,  Golvin,  &  Co.,  or  to  his  or  their  assigns,  on 
paying  freight." 

The  Messrs.  Crawford  &  Co.,  mentioned  in  the  last  bill  of  lading, 
are  the  defendants  in  the  present  action. 

The  three  bills  of  lading  made  out  to  "  order  or  assigns,"  were 
indorsed  by  Bemington  Si  Co.  to  the  defendants,  and  by  the  said 
Bemington  &  Co.  forwarded  with  the  others  to  the  defendants  in 
London,  where  the  defendants  received  all  the  four. 

The  ship  arrived  with  the  cotton  on  board  at  Liverpool,  at  the 
latter  end  of  September,  1836.  The  defendants  *indorsed  all  the  t  ^^s?  ] 
four  bills  of  lading  in  blank,  and  forwarded  them  to  Messrs. 
Coupland  and  Duncan,  who  were  established  in  and  then  carried  on 
business  there  as  an  agency  house,  and  who  acted  as  agents  for 
the  defendants,  unknown  to  the  plaintiff.  There  was  no  considera- 
tion for  this  indorsement  of  the  bills  of  lading,  and  the  same  was 
made  by  the  defendants  to  Coupland  and  Duncan,  as  the  agents  for 
the  defendants.  The  cotton  in  the  bills  of  lading  mentioned,  at 
the  time  of  the  delivery  to  Coupland  and  Duncan,  was  the  property 
of  the  defendants,  and  so  remained  down  to  the  time  of  the 
defendants  taking  possession  of  it  as  hereinafter  mentioned,  with 
the  exception  of  the  half  bales  hereinafter  mentioned. 

On  the  arrival  of  the  Ricliard  Walker  at  Liverpool,  Coupland  & 
Co.,  as  the  indorsees  of  the  bills  of  lading,  applied  to  the  plaintiff 
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ToBiN  for  the  cotton,  the  whole  of  which  was  delivered  to  them  by  the 
Crawford.  plaintifTs  on  the  25th  of  September,  1836,  on  the  presentment  and 
handing  over  of  the  four  bills  of  lading  by  Coupland  &  Co.,  without 
any  payment  being  made  for  the  freight  by  Coupland  &  Co.,  or 
by  any  other  person;  and  on  that  occasion  the  plaintiff  debited 
Coupland  and  Duncan  in  account  for  the  amount  of  the  freight ; 
but  he  did  not  know  that  Coupland  &  Co.  were  only  agents  in 
the  transaction.  Nothing  has  been  received  by  the  plaintiff  from 
Coupland  &  Co.,  or  from  the  defendants,  or  from  any  other  person, 
on  account  of  the  freight. 

In  November,  1836,  Coupland  and  Duncan  became  bankrupts, 
and  a  fiat  of  bankruptcy  issued  against  them  on  the  25th  of  that 
month.  Immediately  before  the  issuing  of  the  fiat,  the  defendants 
claimed  from  Coupland  and  Duncan,  and  took  possession  of  the 
cotton,  except  a  few  half  bales,  which  had  been  sold  by  Coupland 
and  Duncan  as  such  agents  as  aforesaid. 

The  action  is  brought   for  the  freight  of  the  above-mentioned 

cotton.     The  plaintiff  contends   that  the  above  facts  sustain  the 

[  ♦238  ]      finding  of  the  jury  on  the  first  issue.     The  defendants  *contend 

that  the  finding  on  that  issue,  upon  these  facts,  ought  to  have  been 

for  the  defendants. 

If  the  Court  shall  be  of  opinion  that  the  finding  of  the  jury  on 
the  first  issue  is  sustainable,  on  these  facts,  for  the  whole  of  the 
demand  in  question,  the  verdict  is  to  stand  accordingly.  If  the 
Court  shall  be  of  opinion  that  the  finding  cannot  be  sustained  on 
these  facts,  either  for  the  whole  or  for  part,  then  a  verdict  upon  the 
first  issue  is  to  be  entered  for  the  defendants;  or  the  damages  to  be 
reduced,  as  the  Court  shall  think  fit ;  with  liberty  to  either  party 
to  turn  this  case  into  a  special  verdict,  if  the  Court  shall  think  fit. 

The  points  marked  for  argument  were  as  follows : 

The  plaintiff  will  contend  that  the  party  obtaining  the  goods 
under  such  circumstances  as  are  stated  in  the  case,  and  whose 
property  they  are  at  the  time  they  are  so  obtained  under  bills  of 
lading,  is  liable  to  the  payment  of  the  freight. 

The  defendants  will  contend  that  they  are  not  liable  for  the 
freight  under  the  circumstances;  that  the  defendants  were  not 
shippers  of  the  goods,  nor  did  they  enter  into  any  contract,  express 
or  implied,  to  pay  the  freight ;  that  the  indorsees  of  the  bills  of 
lading,  whether  principals  or  factors,  are  the  persons  liable  for  the 
freight,  by  receiving  goods  under  such  bills  of  lading  as  are  stated 
in  the  present  case,  and  that  Coupland  and  Duncan,  and  not  the 
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defendants,  were  the  persons  who  became  h'able  under  the  contract        Tobin 
arising  out  of  the  receipt  of  the  goods  under  the  bills  of  lading;    cbawpord. 
that  Coupland  and  Duncan  had  no  authority  to  pledge  the  credit  of 
the  defendants  for  the  freight  in  question. 

Wightman,  for  the  plaintiff: 

The  indorsement  of  the  bills  of  lading  to  Coupland  and  Duncan, 
under  the  circumstances  stated,  passed  no  property  in  the  goods 
to  them,  and  the  defendants  took  possession  of  them  in  solido  upon 
their  arrival  in  this  country.  Coupland  and  Duncan  were  *the  mere  [  ♦23o  ] 
agents  of  the  defendants ;  and  as  soon  as  the  latter  appeared  as 
the  real  owners,  and  became  known  as  such  to  the  plaintiff,  they 
became  liable  to  him  for  the  freight  due  upon  the  goods.  No 
party  has  paid  the  freight.  If  the  defendants  had  paid  Coupland 
and  Duncan  the  amount  of  it,  then  perhaps  the  plaintiff  could  not 
have  recovered  against  them. 

(Parke,  B.  :  The  plaintiff  in  the  first  instance  enters  into  a  con- 
tract with  Coupland  and  Duncan  for  the  freight,  and  debits  them 
for  the  amount  of  it.  You  must  undertake  to  show  that,  notwith- 
standing this,  the  defendants  are  the  persons  really  liable  to  pay 
for  the  freight.  You  might  have  had  a  claim  against  the  defen- 
dants in  the  first  instance,  but  since  you  have  debited  Coupland 
and  Duncan,  it  is  of  no  consequence  what  occurred  afterwards.) 

It  is  submitted  that  the  ordinary  rule  applies,  that  when  a  party 
contracting  with  an  agent  discovers  the  real  owners  or  principals, 
he  has  a  right  to  sue  them. 

(Parke,  B.  :  The  question  is,  whether  the  defendants  are  prin- 
cipals. They  are  not  so,  unless  they  have  authorized  Coupland 
and  Duncan  to  undertake  to  pay  freight  infiituro. 

Lord  Abinger,  C.  B.  :  A  bill  of  lading  imj^orts  that  the  party  is 
to  pay  freight  on  delivery.) 

That  is,  provided  the  captain  insists  on  present  payment.  Sup- 
posing the  words  **on  paying  freight'*  had  not  been  inserted  in 
the  bills. of  lading,  and  the  defendants  had  indorsed  them  to 
Coupland  and  Duncan,  merely  as  their  agents,  and  without  con- 
sideration, ^\ould  not  the  defendants  be  liable? 
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ToBiN  (Parke,  B.  :  No ;  the  shipper  of  the  goods  would  be  h'able.    To 

Crawford,  render  them  liable,  you  must  make  out  that  they  are  contracting 
parties.  The  difficulty  here  is,  that  you  cannot  assume  that  the 
defendants  are  the  owners.) 

In  Domett  v.  Beckford  (i),  in  indehitatys  assumjisit  for  freight,  it 
appeared  that  goods  were  laden  in  Jamaica  on  board  the  plain tiH's 
ship,  according  to  a  bill  of  lading  which  stated  them  to  have  been 
shipped  by  W.  Jackson  in  a  vessel  bound  for  London,  on  account 
[  '240  ]  of  the  defendant,  and  that  they  were  *to  be  delivered  in  London 
to  the  consignees,  paying  freight  for  the  same  at  the  rate  therein 
mentioned.  The  goods  so  shipped  were  the  property  of  the 
defendant.  The  captain  having  delivered  the  goods  to  the  con- 
signees, without  receiving  the  freight,  it  was  held  that  the  defendant 
was  liable  in  law  to  pay  the  freight  to  the  shipowners,  and  that 
independently  of  any  express  contract  by  charter-party.  There 
Parke,  B.,  says :  "  From  the  fact  that  the  goods  were  laden  on  a 
ship  to  be  conveyed  from  Jamaica  to  London,  the  law  will  imply 
a  contract  by  the  owner  of  those  goods  to  pay  for  the  carriage." 

(Lord  Abinoer,  G.  B.  :  These  defendants  were  the  owners  of  the 
goods  at  the  time  they  took  possession  of  them,  but  not  before. 
They  were  not  bound  by  any  contract  to  pay  freight  until  they  got 
possession  of  the  goods;  and  the  subsequent  adoption  of  them 
makes  no  difference.) 

W.  H.  Watsoriy  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  G.  B.  : 

I  am  clearly  of  opinion  that  the  defendants  are  entitled  to 
judgment.  If  it  had  appeared  upon  the  case  that  Coupland  and 
Duncan  were  merely  the  agents  of  the  defendants  in  making  the 
contract  for  the  payment  of  the  freight  in  futnro,  the  argument  for 
the  plaintiff  would  be  applicable.  If  a  master  sends  his  servant  to 
a  tradesman,  and  he  delivers  goods  to  him  without  his  paying  for 
them,  no  doubt  the  master  is  liable.  But  here  the  authority  is  to 
receive  the  goods  on  paying  freight  for  them ;  which  means  that 
the  assignees  of  the  bills  of  lading  are  to  receive  them  on  payment 
of  the  freight  in  prcesenti.  If  a  person  consents  to  take  a  factor  as 
bis  debtor,  I  cannot  see  how  a  contract  is  to  arise  with  the  principal. 

(1)  39  B.  B.  559  1^5  B,  &  Ad.  521}, 
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I  think  what  is  here  contended  for  would  be  carrying  the  law  of 
agency  much  too  far.  The  possession  of  the  factor  is  not  the 
possession  of  the  owner ;  the  goods  may  be  liable  to  certain  duties 
in  his  hands:  but  the  possession  of  a  servant  is  the  possession  of 
his  master,  who  is  the  owner. 

Pabkb,  B.  : 

I  am  entirely  of  the  same  opinion.  There  is  nothing  in  the  rules 
of  law  clearer  that  this,  that  to  render  a  party  liable  upon  a 
contract,  you  must  show  that  he  either  expressly  or  impliedly 
entered  into  it.  Here  it  was  incumbent  on  the  plaintiff  to  show 
that  the  defendants  entered  into  a  contract  with  Coupland  and 
Duncan,  as  their  agents,  authorizing  them  to  undertake  to  pay  freight 
infnturo.  That  ought  to  be  made  out  to  our  satisfaction,  which  it 
has  not  been.  All  the  four  bills  of  lading  stand  upon  the  same 
footing,  and  are  in  the  same  situation.  A  great  deal  has  been 
said  of  Coupland  and  Duncan  being  the  agents  of  the  defendants : 
but  that  is  very  vaguely  stated:  the  only  evidence  of  it  is,  that 
these  bills  of  lading  were  indorsed  by  the  defendants  and  delivered 
over  to  them.  That  only  imports  that  they  were  to  pay  freight  on 
receipt  of  the  goods.  The  result  is,  that  the  plaintiff  must  fail  in 
this  case. 

Maule,  B.  : 

I  am  of  the  same  opinion,  and  think  that  the  defendants  are  not 
liable  to  the  plaintiff  for  this  freight.  It  might  perhaps  have 
made  some  difference,  if  the  defendants  had  been  identified  with 
Remington  &  Co.,  but  they  are  not.  As  the  case  does  not  state 
that  Coupland  and  Duncan  were  the  agents  of  the  defendants  to 
contract  for  the  payment  of  freight  in  futuro,  the  inference  must  be 
that  they  were  not  their  agents  for  that  purpose. 

Judgment  for  the  defendants. 
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[241] 


IN    THE   EXCHEQUER    CHAMBER 


Sir  JOHN  TOBIN,   Knt.  v,  CEAWFOED   and  Others.        18^2. 

April  26. 
(9  Meeson  &  Wolsby.  7ir>— 719 ;  S.  C.  12  L.  J.  Ex.  490.)  \ 

A  WRIT  of  error  having  been  brought  on  the  [above]  judgment  of      cimmVrr^ 
the  Court  of  Exchequer,  the  case  was  argued  in  this  Court  in  the    r  9  M.  .v:  w. 

716] 
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ToBiN        vacation   after   Trinity   Term,    1841,  by  Sir  F,   Pollock   for   the 
Crawfobd.    plaintiff,  and  by  Erie  for  the  defendants. 

The  Court  took  time  to  consider,  and  now  the  judgment  of  the 
Court  was  delivered  by 

TiNDAL,  Ch.  J. : 

This  was  an  action  of  inikbitatm  assumpsit  for  freight.  The 
defendants  pleaded  three  pleas ;  Ist,  non  assumpserunt ;  2nd,  a 
special  plea,  showing  that  the  bills  of  lading  of  the  goods  had 
been  indorsed  to  Coupland  and  Duncan,  that  Coupland  and  Duncan 
received  the  goods  from  the  plaintiff  (the  ship-owner),  under  those 
bills  of  lading,  and  that  the  plaintiff  debited  them  in  account  for 
the  freight ;  3rd,  a  special  custom  at  Liverpool,  which  being 
negatived  by  the  jury,  that  plea  is  out  of  the  case. 

To  the  2nd  plea  the  plaintiff  replied,  that  the  defendants  were 
the  consignees  of  one  of  the  bills  of  lading  and  the  first  indorsees 
[  *7i7  ]  of  the  rest,  and  were  the  owners  of  all  the  *goods;  that  the 
defendants  indorsed  the  bills  of  lading  to  Coupland  and  Duncan, 
without  consideration,  as  their  agents  only;  that  the  plaintiff, 
when  he  delivered  the  goods  to  Coupland  and  Duncan,  was  ignorant 
that  they  were  agents  only,  and  had  never  received  the  freight. 
The  defendants  rejoined,  admitting  that,  at  the  time  of  the  indorse- 
ment and  delivery  of  the  bills  of  lading,  they  were  the  owners  of 
the  goods,  but  that  they  indorsed  the  bills  of  lading  to  Coupland 
and  Duncan,  as  their  agents  for  sale,  but  without  so  describing 
them,  and  for  the  purpose  of  vesting  the  legal  ownership  in  them, 
without  this,  that  they  the  defendants,  at  the  time  when  the  goods 
were  delivered  by  the  plaintiff  to  Coupland  and  Duncan,  were  the 
owners  of  the  goods  in  manner  and  form,  &c. 

The  plaintiff  demurred  specially.  Upon  this  demurrer  the 
plaintiff  had  judgment  in  the  Court  below. 

The  cause  went  to  trial  upon  the  issues  in  fact.  And  upon  the 
first  issue  of  non  assiunpserunt^  the  jury  found  a  special  verdict, 
stating  in  substance  that  the  defendants  were  owners  of  the  goods ; 
that  they  had  indorsed  the  bills  of  lading  to  Coupland  and  Duncan 
in  blank,  without  consideration,  and  as  their  agents ;  that  Coup- 
land  and  Duncan  obtained  the  goods  as  indorsees  of  the  bills  of 
lading ;  that  the  plaintiff  debited  them  in  account  for  the  freight, 
but  did  not  know  that  they  were  agents  only ;  that  Coupland 
and  Duncan  became  bankrupts  in  about  two  months ;  and  that 
the  plaintiff  had  received  no  freight.     Upon  this  special  verdict 
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the  Court  below  has  given  judgment  for  the  defendants.     On  the        Tobin 
part  of  the  plaintiff,  it  is  now  contended,  that  as  Coupland  and    cbawford. 
Duncan  were  mere  agents  for  the  defendants,  their  receipt  of  the 
goods  under  the  bills  of  lading  is  in  law  a  receipt  by  the  defen- 
dants, and  that  an  implied  promise  by  the  defendants  to  pay  the 
freight  arises  from  that  receipt ;  and  that  although  the  plaintiff 
debited  Coupland  and  Duncan  for  the  freight  at  first,  in  ignorance 
of  their  being  agents,  yet  that  when  he  discovered  that  *  they  were       t  *718  ] 
so,  he  was,  as  in  ordinary  cases  of  agencies,  at  liberty  to  proceed 
against  their  principals,  the  defendants,  it  not  being  shown  by  the 
special  verdict,  that  their  situation  or  right  as  against  Coupland 
and   Duncan  had  been   in   any  way  affected,  or   that  they  had 
furnished  Coupland  and  Duncan  with  money  to  pay  the  freight. 
The  defendants,  on  the  other  hand,  contend  that  as  the  bills  of 
lading  made  the  goods  deliverable  to  order  or  assigns  on  paying 
freight  for  the  same,  the  plaintiff  should  have  required  the  payment 
before  he  delivered  the  goods,  and  that  not  having  so  done,  he 
must  be  taken  to  have  given  credit  to  Coupland  and  Duncan  only, 
they  being  the  only  actual  indorsees  and  holders  of  the  bills  of 
lading,  from  whom  only  the  law  would  imply  a  promise  to  pay  the 
freight  arising  from  the  receipt  of  the  goods  under  the  bills  of 
lading,   unless  it  had  been   shown   by   the  *  special  verdict  that 
Coupland  and  Duncan  had  express  authority  from  the  defendants 
to  pledge  their  credit  for  the  freight.     This  was  the  view  of  the 
case  adopted  by  the  Court  below  in  giving  their  judgment,  and  we 
are  of  opinion  that  it  is  the  correct  view.     None  of  the  cases  cited 
on  the  argument  are  directly  in  point — for  in  all  of  them  the  agent 
had  authority  to  pledge  his  principal's  credit.     A  master  who  sends 
his  servant  to  buy  goods,  and  gives  him  no  money  to  pay,  doubtless 
authorizes  him  to  pledge  his  credit.     A  person  who  employs  an 
agent  to  purchase  goods  on  the  usual  terms  of  any  particular  trade 
doubtless  gives  the  like  authority,  and  so  in  other  instances.     But 
it  is  by  no  means  a  matter  of  course  that  credit  should  be  given  for 
freight  under  bills  of  lading,  which  make  the  goods  deliverable  on 
paying  freight ;  and  it  is  plain  that  where  such  credit  is  given,  it 
is  on  the  responsibility  of  the  individuals  actually  receiving  the 
goods,  or  in  consequence  of  the  usual  course  of  dealing  between 
them  and  the  ship-owner.     Accordingly,  the  special  verdict  finds 
here  that  the  plaintiff  debited  Coupland  and  Duncan  in  account 
with  the  freight,  showing  that  there  were  transactions  between 
them  of  *which  the  defendants  are  not  found  to  have  any  knowledge.       [  •Tiu  j 
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And  as  to  the  argument,  which  was  so  much  pressed  on  the  part 
of  the  plaintiff,  of  the  great  injustice  that  the  defendants  should 
receive  their  goods  without  the  payment  of  any  freight,  if  the  fact 
is  so,  the  answer  is  that  it  is  the  voluntary  act  of  the  plaintiff,  who 
chose  to  give  credit  to  Coupland  and  Duncan,  the  owners  of  the 
goods  on  the  face  of  the  bill  of  lading ;  but  the  fact  that  the  goods 
came  to  the  defendants'  hands  without  payment  of  freight  by  no 
means  appears  upon  the  special  verdict.  If  the  plaintiff  was 
indebted  to  the  bankrupts  to  the  amount  of  the  freight,  the  freight 
will  be  set  off  against  the  debt,  and  then  the  assignees  might 
recover  the  full  amount  of  the  freight  a<;ainst  the  defendants, 
subject  to  any  cross  demand.  But  however  this  may  be,  we  think 
the  plaintiff's  demand  against  the  defendants  is  completely  answered 
at  law,  by  the  fact  that  the  bankrupts  were  not  the  agents  of  the 
defendants  in  procuring  the  delivery  of  the  goods  on  credit  for  the 
freight. 

Under  these  circumstances,  we  are  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

Nothing  was  said  on  either  side  upon  the  argument,  as  to  the 
grounds  on  which  judgment  was  given  for  the  plaintiff  on  the 
second  plea,  and  the  rejoinder  arising  out  of  it;  nor  was  any 
objection  made  to  that  judgment  on  the  part  of  the  defendants, 
therefore  it  is  not  necessarj'  for  us  to  consider  that  question. 

Judgment  affirmed. 


1889. 

Exch,  of 
Pleas, 

[  6  M.  &  W. 
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[  ^242  ] 


HOPKINS  AND  Wife 


LOGAN. 

(N.  S.)  Ex.  218;   7 


Bowl. 


(5  Meeson   &  Welsby,  241—249;    S.  C.   8  L.  J. 

P.  C.  360.) 

An  executed  consideration,  whereon  the  law  implies  a  promise  to  pay  on 
request  (as  upon  an  account  stated),  is  not  sufiBcient  to  support  a  promise 
to  pay  at  a  future  day. 

Assumpsit.  The  declaration  stated,  that  after  the  intermarriage 
of  the  plaintiffs,  and  before  the  commencement  *of  this  suit,  to  wit, 
on  the  1st  day  of  October,  1838,  at  the  request  of  the  defendant,  an 
account  was  stated  by  and  between  the  said  Bichard  Hopkins,  for 
and  on  behalf  of  himself  and  his  said  wife  Ellen,  on  the  one  part, 
and  the  defendant  on  the  other  part,  of  and  concerning  certain 
monies,  amounting  to  a  large  sum  of  money,  to  wit,  the  sam  of 
l,000i.,  by  the  said  Ellen,  while  she  was  unmarried,  lent  and 
advanced  to  the  defendant  at  his  request,  and  remaining  unpaid 
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before,  at,  and  after  the  time  of  the  said  intermarriage,  and  of  and  Hopkins 
concerning  certain  other  monies,  amounting  in  the  whole  to  a  large  looan. 
sum  of  money,  to  wit,  to  the  sum  of  555{.  8^.  ll^^.,  by  the  defendant 
before  the  stating  of  the  said  account  paid  to  the  plaintiff;  and 
which  said  last-mentioned  monies  the  said  plaintiff  Bichard  Hopkins, 
for  and  on  behalf  of  himself  and  his  said  wife,  at  the  time  of  the  said 
stating  of  the  said  account,  and  at  the  request  of  the  defendant, 
agreed  should  be  taken  and  considered  as  satisfying  and  discharg- 
ing so  much  of  the  said  first-mentioned  sum  of  money  ;  and  upon 
the  account  so  stated  as  aforesaid,  the  defendant  was  then  found  to 
be  and  then  was  in  arrear  and  indebted  to  the  plaintiff  in  a  large 
sum  of  money,  to  wit,  the  sum  of  444Z.  16«.  Id.,  residue  of  the  said 
first-mentioned  sum  of  money ;  and  being  so  found  in  arrear  and 
indebted  as  aforesaid,  the  defendant,  in  consideration  of  the  pre- 
mises, promised  the  plaintiffs  to  pay  them  the  said  last-mentioned 
sum  of  money  on  the  10th  day  of  October  then  next  ensuing,  which 
period  had  elapsed  before  the  commencement  of  this  suit.  Breach, 
in  non-payment  of  the  last-mentioned  sum  of  money. 

Pleas,  first,  that  the  said  sum  of  1,000L  in  the  declaration  men- 
tioned, was  secured  to  the  said  Ellen  Hopkins  before  her  said 
intermarriage,  by  a  certain  bond  or  writing  obligatory  sealed  with 
the  seal  of  the  said  defendant,  and,  to  wit,  on  the  6th  day  of  April, 
1836,  given  by  the  said  defendant  to  the  said  Ellen  Hopkins  before 
the  said  intermarriage,  at  ''^the  request  of  the  said  E.  H.,  for  and  [  *243  ] 
on  account  of  the  said  1,000/. ;  and  that  the  said  E.  H.  before  her 
said  intermarriage,  to  wit,  on  the  6th  day  of  April,  1886,  took, 
accepted,  and  received  th^^  said  bond  or  writing  obligatory  of  and 
from  the  defendant,  for  and  on  account  of  the  said  debt,  and  in 
lieu,  stead,  satisfaction,  and  discharge  of  the  same ;  and  that  by 
the  said  bond  or  writing  obligatory  the  said  defendant,  to  wit,  then 
became  bound  to  the  said  Ellen  Hopkins,  then  Ellen  Logan,  in  the 
penal  sum  of  2,0002. ,  subject  to  a  certain  condition  thereunder 
written,  by  which  the  payment  of  the  said  sum  of  1,000Z.  was  to 
take  place  and  be  made  by  the  defendant  to  the  said  Ellen  Hopkins 
on  the  6th  day  of  April,  which  will  be  in  the  year  1840 ;  and  that 
the  account  in  the  declaration  mentioned,  as  far  as  regards  the  said 
sum  of  1,000/.  therein  mentioned,  was  stated  of  and  concerning  the 
said  sum  of  1,000/.  so  secured,  and  for  which  the  said  bond  or 
writing  obligatory  had  been  given  and  accepted  as  aforesaid,  and  of 
and  concerning  the  money  supposed  at  the  time  of  the  said  account 
to  be  due  on  the  said  bond ;  whereas  no  part  of  the  said  sum  of  1,000/. 
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Hopkins      was  then  due  or  payable  upon  the  said  bond,  and  so  the  said  account 
LoGAK.       was  stated  erroneously  and  in  mistake.    Verification. 
Special  demurrer,  and  joinder  in  demurrer. 

J.  Henderson,  in  support  of  the  demurrer : 

The  plea  is  bad  in  substance.  Assumpsit  lies  on  an  account 
stated,  and  express  promise  of  payment,  though  the  debt  were  pre* 
viously  secured  by  deed :  Ashbrook  v.  Snape  (i),  Foster  v.  AUanson  (2), 
Moravia  v.  Levy{s).  A  further  consideration  is  needless  to  the 
validity  of  the  promise,  or,  if  necessary  (4),  appears  sufficiently  on 
this  declaration  ;  for  part  of  the  consideration  stated  is  the  appro- 
[  *244  ]  priating,  at  the  request  *of  the  defendant,  in  a  certain  way,  in 
account,  a  previous  payment.  In  consequence  of  the  giving  and 
acceptance  of  the  bond  stated  in  the  plea,  the  one  party  was  not 
bound  to  pay,  nor  the  other  to  receive,  the  principal  of  the  original 
debt  till  1840 ;  but  the  bond  does  not  aflfect  the  validity  of  a  sub- 
sequent parol  contract,  founded  on  sufficient  consideration.  The 
parties  lawfully  might,  as  they  did,  by  mutual  agreement,  accelerate 
the  time  of  payment,  discharging  a  portion  of  the  debt  at  once  by  an 
appropriation  in  account,  and  appointing  an  earlier  day  of  payment 
as  to  the  residue.  Such  an  arrangement  might  be  mutually 
advantageous ;  the  creditor  obtaining  the  use  of  his  money  at  an 
earlier  period,  and  the  debtor  being  relieved  from  future  interest. 
The  advantage  to  the  debtor  is  recognised  in  practice,  according  to 
which  money  due  on  mortgage  cannot  be  paid  oflf  in  nol^ntemy  and 
to  save  interest,  without  six  months'  notice. 

The  plea  does  not  show  any  mistake  of  fact  as  to  which  the 
defendant  was  without  the  means  of  knowledge ;  and  an  error  as 
to  the  legal  effect  and  operation  of  the  bond  would  not  avail  him. 
The  al  eged  error  and  mistake,  therefore,  afford  no  defence  at 
law  :  Brisbane  v.  Dacres  (5),  Dawson  v.  Remnant  (6),  SkifHtig  v. 
Greenwood  (7),  Milnes  v.  Dtincan  (8). 

The  plea  is  also  bad  in  form.  It  is  too  general,  in  not  stating 
with  precision  sufficient  for  the  purposes  of  an  issue,  the  details  of 
the  alleged  error  or  mistake,  and  it  is  double,  in  attempting  to 
raise  two  distinct  defences ;  the  one,  that  the  debt  which  is  the 
subject  of  this  action  of  assumpsit,  is  secured  by  a  bond  not  yet 

(1)  Cro.  Eliz.  240.  (6)  6  Esp.  24. 

(2)  2  T.  B.  479.  (7)  28  B.  R  264   (4  B.  &  0.  281 ; 

(3)  2  T.  B.  483,  «.  6  Dowl.  &  By.  401). 

(4)  See  BacAbr.,  title  Assumpsit,  A.  (8)  30  B.  B.  498  (6  B.  &  C.  671; 

(5)  14  B.  B.  718  (o  Taunt,  143).  9  Dowl.  &  By.  731). 
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due;   the  other,  that  the  account  was  stated  erroneously  and  in      Hopkins 
mistake.  Logan. 

Crompton,  contra  : 

First,  the  declaration  is  bad.  It  shows  no  consideration  moving 
from  the  husband  and  wife  *for  the  promise  to  them.  The  con-  [  *2^'»  ] 
flideration  moves  from  the  husband  only,  yet  the  promise  is  laid  to 
both ;  and  they  are  not  entitled  to  join  in  the  action,  unless  the 
cause  of  action  would  survive  to  the  wife :  Com.  Dig.,  Baron  and 
Feme,  W.,  Holmes  v.  Wood  (i).  How  can  the  cause  of  action  sur- 
vive to  the  wife,  on  a  consideration  moving  from  the  husband  only? 
This  is  not  a  case  in  which  the  wife  is  the  meritorious  cause  of 
action,  and  in  that  respect  it  is  distinguishable  from  Nurse  v. 
Wills  (2).  But  further,  putting  out  of  the  question  the  relation  of 
husband  and  wife,  the  declaration  is  bad  in  laying  the  accounting 
as  made  by  A.  for  B.  Again,  the  consideration  raises  the  implica- 
tion of  a  promise  to  pay  on  request,  and  does  not  support  a  promise 
to  pay  at  a  more  distant  period  (3). 

Secondly,  this  is  a  good  plea  in  confession  and  avoidance. 
Though  a  valid  account  stated  might  arise  on  a  debt  secured  by 
deed,  yet  a  parol  promise  cannot  be  good  to  antedate  the  time  of 
payment,  where  nothing  is  due  at  the  time  of  the  accounting. 

As  to  the  objections  of  form,  the  allegation  of  error  and  mistake 
is  a  mere  conclusion  of  fact,  and  not  a  substantive  answer  to  the 
declaration,  and  therefore  is  not  to  be  impugned  for  not  sufficiently 
showing  the  mistake,  nor  as  rendering  the  plea  double. 

J,  Henderson,  in  reply  : 

Nui'se  V.  Wills  (2),  affirmed  on  error  (4),  aflFords  a  direct  authority 
in  favour  of  this  declaration.  The  wife  could  not  state  an  account, 
but,  for  the  purposes  of  a  joint  action,  the  husband  might  well  state 
an  account  for  both.  So,  in  Nurse  v.  Wills,  the  wife  could  neither 
contract  for  the  forbearance  there  agreed  for,  nor  forbear,  and  both 
the  promise  and  the  performance  enured  in  law  as  the  acts  of  the 
husband  alone  ;  yet  the  consideration  *was  held  sufficient  to  support  [  *246  ] 
an  action  by  both. 

(Parkb,  B.  :  In  Nurse  v.  Wills  the  forbearance  was  past,  and 
being  an  act  done,  was  a  good  consideration,  though  perhaps  the 

(1)  Befeired  to  in  WeU^  v.  Baker,  (3)  See  Brmm  v.  Crump,  6  Taunt. 
2Wil9.  424.  300;  2  Marsh.  567. 

(2)  4  B.   &   Ad.   739;    1   Nev.    &  (4)  1  Ad.  &  EL  65. 
Man.  765. 
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Hopkins      contract  might  not  have  been  obligatory,  nor  the  consideration  a 
Loo  AN.       good  one,  if  executory.) 

In  the  present  case  the  debt  was  due  to  the  wife  dum  sola,  and 
without  that  debt  there  could  have  been  no  cause  of  action.  She 
is  therefore  the  meritorious  cause  of  action,  and  so  must  be,  or  at 
least  may  be  joined  as  a  co-plaintifif :  Dretv  v.  Thame  (i),  Pratt  v. 
Taylor  (2),  Philliskirk  v.  Pluckw€ll{d),  Nurse  v.  Wills. 

(Lord  Abinobb,  C.  B.  :  The  declaration  states  that  the  money 
remained  unpaid  at  and  after  the  intermarriage  of  the  parties,  but 
does  not  state  that  the  money  remained  unpaid  at  the  time  of  the 
accounting.) 

The  statement  of  a  mutual  account  necessarily  implies  the  con- 
tinued existence  of  the  debt,  and  the  objection  suggested,  even 
if  available  on  special  demurrer,  is  cured  by  pleading  over.  It 
is  not  to  be  presumed  that  the  debt  alleged  had  been  satisfied, 
and  such  a  presumption  is  excluded  by  the  allegation  that  an 
account  was  stated  concerning  that  debt,  and  that  on  such  account 
a  balance  was  due  to  the  plaintiffs.  If  the  statements  in  the 
declaration  be  true,  the  debt  must  have  remained  unpaid  at  the 
time  of  the  accounting,  for  there  could  not,  properly  speaking,  be 
any  accounting  concerning  a  debt  which  did  not  exist,  nor  could 
the  defendant  be  found  indebted  on  the  account  as  alleged,  in 
the  residue  of  the  original  debt,  if  it  did  not  remain  unpaid  at  the 
time  of  the  accounting. 

(Pabeb,  B.  :  The  promise  that  arises  on  an  account  stated  is  a 
promise  to  pay  on  request,  but  the  promise  laid  in  this  declaration 
is  a  promise  to  pay  at  a  future  day.) 

The  promise  laid  not  being  the  promise  implied  by  law,  must,  if 
traversed,  be  proved  ;  and  if  not  traversed,  be  taken  as  an  express 
promise,  and  *' expressinn  facit  cessare  taciturn"  The  debt,  the 
[  *247  ]  appropriation  in  ^account  of  the  5t55/.  9s.  lid.,  and  the  accounting, 
constitute  a  sufficient  consideration  for  the  promise  stated  to  have 
been  made. 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  this  declaration  is  bad,  for  that  the  contract 
declared  upon  is  not  binding  on  both  parties,  the  consideration 

(1)  Alleyne,  72.  (3)  2  M.  &  S.  393. 

(2)  Cro.  Eliz.  61. 
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being  executed  upon  which  the  new  promise  is  attempted  to  be  hopkinb 
founded.  The  promise,  it  is  true,  proceeds  both  on  the  accounting  logan. 
and  on  the  payment  of  the  555/.  by  the  defendant ;  but  both  those 
considerations  are  executed.  The  liability  of  the  defendant  on  the 
account  stated,  would  be  to  pay  the  amount  on  request ;  to  render 
him  liable  on  the  promise  here  alleged,  to  pay  on  a  future  day,  there 
ought  to  be  some  new  consideration.  I  think  it  is  also  question- 
able, whether  enough  appears  upon  the  allegations  in  the  declara- 
tion to  found  any  promise,  inasmuch  as  there  is  no  direct  statement 
that  the  money  was  due  at  the  time  of  the  accounting  ;  and  I  am 
not  prepared  to  say  that  the  omission  of  the  words  ''  then  due  "  is 
immaterial.  Again,  it  appears  that  the  555Z.  has  been  paid  to  the 
plaintiffs,  which  imports  a  payment  to  the  husband ;  but  this  must 
be  on  the  wife's  account,  and,  as  far  as  appears,  in  part  of  the 
1,000L  due  to  her :  if  so,  this  payment  only  leaves  the  rest  of  the 
debt  to  stand  as  it  did  originally,  and  can  therefore  furnish  no 
consideration  for  the  defendant's  agreement. 

As  to  the  plea,  I  am  inclined  to  think  it  good,  but  it  is  unnecessary 
to  decide  upon  it. 

Parke,  B.  : 

I  concur  in  thinking  that  the  judgment  must  be  for  the  defendant. 
If  it  were  necessary  to  decide  upon  the  validity  of  the  plea,  I  should 
be  inclined  to  say  that  it  is  bad ;  but,  as  the  Court  are  agreed  that 
the  declaration  cannot  be  supported,  it  is  not  necessary  to  pro- 
nounce upon  the  sufficiency  of  the  plea.  If  the  declaration  were 
upon  an  account  stated  merely,  and  concluded  with  the  promise 
implied  by  law,  the  action  would  be  *properly  brought  by  both  [  ♦248  | 
husband  and  wife,  for  the  nature  of  the  debt  would  not  be  changed. 
But  there  are  several  fatal  objections  to  the  declaration  as  it  stands; 
first,  that  this  is  not  an  account  really  stated,  because  it  is  not 
shown  that  any  money  was  then  in  arrear ;  and  the  subsequent 
averment  does  not  supply  the  defect,  because  there  is  no  foundation 
laid  for  the  accounting:  secondly,  the  promise  as  laid  cannot  be 
supported,  because  there  is  no  consideration  for  any  promise 
different  from  that  which  the  law  implies.  The  promise  which 
arises  in  law  upon  an  account  stated,  is  to  pay  on  request,  and  any 
other  promise  is  nudum  pactum,  unless  made  upon  a  new  considera- 
tion. At  the  time  of  the  alleged  promise,  the  party  is  liable  to  pay 
in  prasenti  on  request ;  and  if,  by  a  simple  promise,  without  fresh 
consideration,  there  can  be  a  contract  for  future  payment,  the 
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Hopkins      Statute  of  Limitations  may  be  defeated  by  a  mere  verbal  promise  (i). 

LooAN.  Any  promise  to  pay  money  in  futuro,  which  is  payable  in  pnesenti, 
is  bad,  unless  it  be  on  a  new  consideration.  The  plaintiff  here 
proceeds  on  an  executed  consideration,  which  constitutes  an  existing 
debt,  and  no  such  new  consideration  appears  in  the  present  case. 

Alderson,  B.  : 

If  it  were  necessary  to  give  an  opinion  upon  the  plea,  I  should 
wish  to  take  some  time  to  consider  it ;  but  I  concur  with  the  rest 
of  the  Court  in  thinking  that  the  declaration  is  bad.  The  con- 
sideration is  clearly  executed,  and  the  promise  which  the  law 
implies  thereon  is  to  pay  on  request.  In  order  to  convert  that 
promise  into  a  promise  to  pay  at  a  future  day,  there  must  be  a  new 
consideration.  Here  there  is  none,  and  on  that  ground  the 
declaration  is  bad.  If  it  were  otherwise,  the  consequence  would 
follow,  that,  as  such  a  promise  may  be  by  word  of  mouth,  the 
Statute  of  Limitations  might  always  be  evaded  without  a  writing. 

r  249  ]       Maulb,  B.  : 

I  agree  that  an  executed  consideration  is  no  consideration  for 
any  other  promise  than  that  which  the  law  would  imply ;  if  it 
were,  there  would  be  two  co-existing  promises  on  one  consideration. 
On  this  ground,  without  adverting  to  the  objections  raised  to  the 
plea,  I  think  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


1839. 

Exch,  of 
Pleat, 

[  265  ] 


[  *256  ] 


EIVIS  V.  WATSON. 

(5  Meeson  &  Welsby,  2o5— 269;  S.  C.  9  L.  J.  (N.  8.)  Ex.  G7.) 

A  tenant,  without  attornment,  is  liable  to  several  distresses,  where  a 
rent-charge  has  been  divided  by  will  or  by  deed  operating  under  the 
Statute  of  Uses. 

And  semhky  since  the  statute  4  Anne,  c.  16,  s.  9,  a  rent-charge  may  be 
80  divided  by  a  conveyance  of  any  kind  (2). 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff  called 
the  Garth,  situate  at  Market  Weigh  ton,  in  the  county  of  York,  and 
spoiling  the  grass,  &c.,  &c.,  and  seizing  and  carrying  away,  &c., 
two  haystacks  of  the  plaintiff.     *The  defendant  pleaded,  first,  not 

(1)  See  Jo7ie8  v.  Ryder,  50  R.  B.  452  Moarhouse  (1880)  9  Q.  B.  D.  366.— 
(4  M.  &  W.  32).  B.  C. 

(2)  But  on  this  point  see  Allcock  v 
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guilty,  on  which  issue  was  joined  :  secondly,  as  to  all  the  trespasses,  Rivis 
except  the  carrying  away  and  converting  the  haystacks,  actionem  watson. 
non ;  because  the  defendant  says,  that  before  and  at  the  time  of 
the  making  of  the  indenture  of  bargain  and  sale  hereinafter  next 
mentioned,  Francis  Lord  Hawley,  Sir  Charles  Harbord,  Sir  William 
Haward,  Sir  John  Talbot,  Sir  Robert  Stewart,  and  William 
Harbord,  were,  in  accordance  with  the  provisions  of  two  Acts  of 
Parliament, — the  one  made  and  passed  in  the  22nd  Car.  II.,  intituled 
"  An  Act  for  advancing  the  sale  of  fee-farm  rents  and  other  rents," 
and  the  other  made  and  passed  in  the  22nd  &  2Srd  Car.  II., 
intituled,  "An  Act  for  vesting  certain  fee-farm  rents  and  other 
small  rents  in  trustees," — seised  in  their  demesne  as  of  fee  of  and 
in  a  certain  annual  or  fee-farm  rent  of  84Z.  11«.  2t^(2.,  reserved, 
issuing,  and  payable  out  of  and  for  all  that  manor  of  Weighton 
Underwold,  in  the  said  county  of  York,  with  its  rights,  members, 
and  appurtenances,  payable  at  &c.,  with  power,  right,  and  authority 
to  them  the  said  Francis  Lord  Hawley,  &c.,  to  take  a  distress  or 
distresses  in  and  upon  the  said  manor,  and  every  part  thereof,  for 
the  said  annual  or  fee-farm  rent,  and  for  such  part  or  parts  thereof 
as  from  time  to  time  should  be  in  arrear  and  unpaid ;  the  same 
power,  right,  and  authority  having  heretofore,  and  before  the  date 
and  making  of  certain  letters  patent  by  his  said  late  Majesty 
(Chas.  II.),  to  them  the  said  Francis  Lord  Hawley,  &c.,  of  (amongst 
other  things),  the  said  annual  or  fee-farm  rent,  pertained,  together 
with  the  said  rent,  to  his  said  late  Majesty.  The  plea  then  pro- 
ceeded to  set  forth  the  following  deeds,  &c.  deducing  the  title  to 
the  fee-farm  rent  : 

20th  &  21st  December,  1671. — Indentures  of  lease  and  release 
between  the  above-named  trustees  of  the  one  part,  and  Erasmus 
Smith  of  the  other  part,  whereby,  in  consideration  of  6,^79J.  58. 8^rf., 
the  trustees,  in  pursuance  of  the  above  Acts  of  Parliament,  and  in 
obedience  to  an  order  of  *the  Lords  Commissioners  of  the  Treasury,  [  •257  ] 
granted  the  rent  to  the  said  Erasmus  Smith  in  fee : 

9th  May,  1690. — Will  of  the  said  Erasmus  Smith,  whereby  he 
devised  the  rent  to  his  five  younger  sons,  Samuel  Smith,  Hugh 
Smith,  Boger  Smith,  Montague  Smith,  and  Henry  Smith,  severally, 
and  to  the  heirs  of  their  several  bodies,  subject  to  a  proviso  that  ii 
any  of  them  should  die  without  such  issue,  the  share,  portion,  and 
interest  of  the  son  so  dying  should  go  to  the  survivor  or  survivors 
of  them,  and  the  heirs  of  their  or  his  respective  bodies  or  body : 

1st  September,  1691. — The  said  Erasmus  Smith  died  seised  of 
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Rivis       the  said  rent,  without  altering  the  said  devise  thereof,  leaving  his 
watsok.      said  five  younger  sons  him  surviving,  whereof  they  became  seised 
of  the  rent  as  tenants  in  tail  as  aforesaid  : 

1st  December,  1691. — Death  of  Roger  Smith  without  issue  : 

8rd  &  4th  June,  1724. — Indentures  of  lease  and  release  between 
the  said  Samuel  Smith  and  Hugh  Smith  of  the  one  part,  and 
Thomas  Fell  of  the  other  part,  whereby  they  granted  to  Fell  their 
two  fourths  of  the  rent  in  fee,  to  the  intent  that  he  might  become 
tenant  to  the  praecipe  for  the  purpose  of  suffering  a  recovery  thereof, 
to  enure  to  the  use  of  the  said  Samuel  Smith  and  Hugh  Smith, 
as  tenants  in  common  in  fee  : 

Trin.  Term,  10th  Geo.  I. — Recovery  suffered  accordingly. 

The  plea  then  proceeded  to  deduce  the  title  to  these  two  fourth 
parts  of  the  rent,  through  several  other  settlements  and  wills,  until 
they  became  vested  in  John  Smith  Barry  for  life  :  it  then  averred 
that  the  said  two  fourth  parts  of  the  said  rent  were  duly  answered 
and  paid  for  the  space  of  three  years,  within  the  space  of  twenty 
years  next  before  the  first  day  of  the  session  of  Parliament  of  the 
first  year  of  George  the  Second,  1727 :  and  that  the  said  close  in 
which,  &c.,  in  the  first  count  of  the  declaration  mentioned,  during 
[  •258  ]  all  *the  time  in  the  plea  aforesaid  and  in  the  declaration  men- 
tioned, was  and  is  part  and  parcel  of  the  said  manor  of  Weighton 
Underwold,  in  the  county  of  York :  and  because  at  the  said  time 
when  &c.,  in  the  declaration  mentioned,  there  was  due  and  in 
arrear  to  the  said  J.  S.  Barry,  the  sum  of  432.  45.  of  the  said  two 
fourth  parts  of  the  said  rent,  for  three  years  next  before  Lady  Day 
then  past,  the  defendant,  by  his  authority  and  command  t!tc., 
(justifying  the  trespasses  as  bailiff  of  the  said  John  Smith  Barry, 
as  a  distress  for  arrears  of  the  rent  due  to  him.)     Verification. 

There  were  other  pleas  which,  in  like  manner,  deduced  the  title 
(subsequent  to  the  death  of  Roger  Smith),  to  the  other  two  un- 
divided fourth  parts  of  the  same  rent,  and  justified  the  trespasses 
under  the  parties  respectively  entitled  thereto. 

To  each  of  these  special  pleas  the  plaintiff  demurred  specially. 
The  points  of  demurrer  stated  were  (amongst  others),  that  the 
pleas  do  not  any  of  them  show  the  nature  and  origin  of  the  fee- 
farm  rent  in  the  pleas  mentioned,  nor  the  commencement  of  the 
title  thereto,  nor  how  or  when  the  locus  in  quo  became  charged  and 
chargeable  with  the  said  rent :  also  because  the  several  distresses 
appear  to  have  been  made  for  divided  aliquot  parts  of  the  said 
rent,  which  is  an  entire  rent,  and  no  power  so  to  distrain  is  shown 
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in  the  said  pleas,  or  any  of  them  :  also  that  it  is  not  alleged  by  the        Rivis 
said  pleas,  or  any  of  them,  when  and  how  the  said  rent  vested  in      watsok. 
bis  said  late  Majesty  ;  also  that  the  first  averment  in  the  first  plea 
contained,  and  which  is  incorporated  by  reference  thereto  with  the 
other  pleas,  as  to  the  seisin  of  Francis  Lord  Hawley  and  others,  is 
informal,  as  it  attempts  to  pat  in  issue  matter  of  law,  and  no  single 
or  sufficient  issue  of  fact  can  be  taken  or  raised  thereon  ;  and  also 
that  it  is  not  alleged,  nor  does  it  appear  in  or  by  the  said  pleas,  or 
any  of  them,  with  sufficient  certainty,  in  what  manner  the  person 
or  persons  originally  granting,  reserving,  or  creating  the  said  rent, 
had  *power  to  charge  the  said  close  of  the  plaintiflf,  in  which,  &c.,       [  ^259  ] 
with  the  payment  of  the  same,  &c.,  &c.     Joinder  in  demurrer. 
The  case  was  argued  in  Hilary  Term,  1838,  by 

Cresswell,  in  support  of  the  demurrer : 

There  are  several  objections  to  the  pleas.  First,  they  do  not  state 
that  the  trustees  were  seised  of  the  rent  by  virtue  of  the  Acts  of 
Parliament  mentioned  in  the  pleas,  but  only  in  accordance  with 
those  Acts.  The  defendant,  therefore,  does  not  plead  the  Acts  of 
Parliament  as  vesting  any  title  in  the  trustees,  which  could  be 
derived  from  them  to  the  parties  under  whom  the  defendants 
claim. 

(Pabkb,  B.  :  We  know  from  the  Acts  of  Parliament  that  the 
trustees  were  seised  by  virtue  of  letters  patent :  it  was  not  necessary, 
therefore,  to  say  that  they  were  seised  by  virtue  of  the  statutes, 
which  they  were  not,  but  under  letters  patent  from  the  Crown.) 

Secondly,  the  pleas  do  not  state  that  the  rent  was  issuing  or  pay- 
able out  of  the  lands  on  which  the  distress  was  made,  or  any 
particular  lands  within  the  manor,  but  out  of  the  manor  itself. 
And  the  only  averment  as  to  the  close  in  question  is,  that  it  was 
during  all  the  time,  &c.,  parcel  of  the  manor.  It  is  not  alleged 
that  it  was  parcel  of  the  demesne  lands  of  the  manor,  or  that  it 
was  parcel  of  the  manor  chargeable  with  the  rent.  The  right  to 
distrain  cannot  extend  beyond  the  lands  out  of  which  the  rent  issues. 
In  one  sense,  all  the  lands  within  a  manor  are  parcel  of  the  manor : 
copyholds  are  in  law  parcel  of  the  manor,  the  freehold  being  in  the 
lord.  Suppose,  then,  the  plaintiff  traversed  the  averment  that  the 
close  in  question  is  parcel  of  the  manor ;  and  it  appeared  that  it  was 
part  of  a  copyhold  tenement  within  the  ambit  of  the  manor :  that 
would  in  terms  satisfy  the  allegation  in  the  plea. 
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Rivis  (Parke,  B.  :   Would  it  not  be  intended  to  mean  parcel  of  the 

Watson,      demesne  lands  of  the  manor  ?) 

If  that  be  the  legal  construction,  the  plaintiff  might  safely  rest  upon 
[  •260  ]       a  simple  traverse  of  the  averment ;  *but  it  is  apprehended  that 
copyhold  lands  within  the  manor  are  equally  parcel  of  the  manor. 

(LoR")  Abinoer,  C.  B.  :  You  say  a  rent  issuing  out  of  a  manor 
issues  only  out  of  the  lord's  rights  in  the  manor.) 

Yes.  The  plaintiff  must  therefore  admit  the  first  allegation,  that 
the  rent  issues  out  of  the  manor ;  and  traversing  the  other,  viz.,  that 
the  close  of  the  plaintiff  is  parcel  of  the  manor,  will  fail  on  its  being 
proved  to  be  a  copyhold  within  the  manor. 

(Parke,  B.  :  The  question  is,  whether  we  are  not  to  intend  that 
the  word  **  manor  "  is  used  in  the  same  sense  in  both.) 

Then  the  plaintiff  is  entitled  to  construe  both  in  the  narrower  sense, 
and  the  defendant  fails  for  want  of  an  averment  that  the  close  is 
copyhold  land  liable  to  the  rent.  The  defendant  is  bound  to  make 
out  a  paramount  title  by  distinct  averment. 

(Parke,  B.  :  The  rent  is  charged  upon  all  the  manor,  and  every 
part  and  parcel  of  it ;  if  the  plaintiff's  estate  is  part  of  the  manor, 
it  is  charged  on  that.  The  defendant  must  prove,  under  this  alle- 
gation, if  traversed,  that  it  issues  out  of  everything  which  was 
parcel  of  the  manor  in  the  time  of  Charles  II.) 

It  is  submitted,  that  **the  manor"  does  not  import  everything 
which  is  parcel  of  it,  but  only  the  demesne  lands  and  services.  In 
common  parlance,  it  is  said  that  the  lord  is  seised  of  a  manor  and 
of  every  part  of  it,  though  there  are  copyholds  granted  out.  It  is 
clear  that  a  copyholder  could  not  be  affected  by  the  part  of  a 
rent-charge  by  the  lord:  Com.  Dig.  Copyhold,  Q.  4. 

Thirdly,  the  rent- charge  could  not  be  divided  as  alleged  in  the 
plea,  so  as  to  render  the  land  liable  to  several  distresses.  The  effect 
of  the  old  cases  is,  that  unless  the  tenant  be  a  party  concurring  in 
the  multiplication  of  the  distresses,  it  cannot  be  imposed  upon  him 
by  the  act  of  the  grantee  of  the  rent-charge.  It  is  different  in  the 
case  of  a  rent -service,  because  that  is  of  common  right  (i)  :  it  has 
[  ^261  ]       therefore  been  held  that  it  may  be  apportioned,  and  that  *the 

(1)  Co.  Litt.  142  a,  148  a. 
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tenant  is  compellable  to  attorn  to  the  several  parties  among  whom        Rivih 
it  is  divided.     But  it  is  not  so  with  regard  to  a  rent-charge,  which      watbok. 
is  called  by  Littleton  a  rent  ''not  of  common  right "(i),  and  is 
therefore  not  apportionable  at  common  law  by  the  act  of  the  party ; 
and  if  divided,  the  power  of  distress  is  gone,  without  attornment  by 
the  tenant  (2). 

(Pabke,  B.  :  It  seems  to  be  doubtful,  whether  a  fee-farm  rent  of 
this  kind  be  a  rent-charge  or  a  rent-service;  see  Mr.  Hargrave's 
note  to  Go.  Litt.  144  a.  You  argue  it  as  if  it  were  clearly  a 
rent-charge.) 

It  is  for  the  defendant  to  make  out  clearly  that  it  was  a  rent  to 
which  the  distress  was  incident.  The  old  cases  lay  it  down,  that 
after  a  distress  under  which  enough  might  have  been  taken  to 
satisfy  the  rent,  the  party  cannot  distrain  again  for  the  residue: 
Moore,  7 ;  Anon.,  Cro.  Eliz.  18.  And  the  case  is  much  stronger 
against  a  severance  than  against  an  apportionment  of  rent ;  by  the 
former  the  tenant  gains  nothing ;  he  is  not  exonerated  from  any  part 
of  the  rent,  and  yet  is  to  be  made  liable  to  several  distresses.  Accord- 
ingly, it  is  laid  down  in  Bro.  Abr.,  Distresse,  60,  that  where  the  rent 
is  severed  by  the  act  of  the  party,  the  tenant  shall  not  be  liable  to 
several  distresses.  The  same  doctrine  is  stated  in  the  Year  Book, 
9  Hen.  VI.  18 ;  in  Co.  Litt.  148  a ;  Gilb.  on  Rents,  164 ;  Roll  v. 
Osborfi  (3),  and  Wotton  v.  Shirt  (4) ;  nor  is  any  distinction  made 
between  a  severance  by  conveyance  and  by  devise.  The  same  reason 
applies  to  both,  that  the  tenant  is  not  to  be  burthened  by  the 
division  of  the  power  of  distress,  unless  he  was  himself  a  concurring 
party. 

(Pakke,  B.  :  In  Bac.  Abr.  Bent,  M,  it  is  laid  down,  that  '*  if  A., 
possessed  of  a  term  for  twenty  years,  leases  it  for  ten  years,  reserv- 
ing 802.  rent,  and  afterwards  devises  201.  of  the  rent  to  each  of  his 
three  sons,  equally  to  be  divided,  this  is  a  good  devise,  and  each  of 
the  sons  shall  have  an  action  of  debt  for  his  third  part,  though  the 
reversion  remains  ^entire ;  for  there  is  nothing  in  the  nature  of  [  *262  ] 
the  thing  to  hinder  such  a  division  or  apportionment ;  and  if  the 
tenant  omits  to  pay  the  rent,  the  several  actions  are  a  mischief 
which  he  brings  upon  himself.'*) 

(1)  Sect.  217.  (3)  Hob.  25. 

(2)  Sect.  222 ;  see  Co.  Litt.  148  a.  (4)  Cro.  Eliz.  742. 
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Rivis        At  all  events,  all  the  devisees,  though  entitled  to  the  rent  as  tenants 
Watbon.      in  common,  ought  to  Join  in  one  distress.     Perhaps,  however,  it 
would  be  considered  that  the  devise  of  the  rent-charge  would  be 
good,  but  the  mode  of  enjoyment  by  distress  void. 

The  remaining  question  is,  what  is  the  operation  of  the  stat.  4 
Anne,  c.  16,  s.  9,  upon  the  case.  If  the  devise  could  not  be  made 
before  the  statute,  so  as  to  sever  the  distress,  and  the  tenant  was 
not  compellable  to  attorn,  the  statute  can  make  no  difference.  Its 
object  was  merely  to  simplify  the  remedy,  where  the  party  had  the 
legal  right  before ;  to  give  rights  without  attornment,  which  might 
have  been  attained  before  by  compelling  an  attornment. 

Hog(jim^  for  the  defendant : 

The  first  objection  taken  to  the  plea  has  been  already  disposed  of 
by  the  Court.  With  regard  to  the  second,  the  plaintiff  might  have 
traversed  the  seisin  in  manner  and  form  as  alleged  in  the  plea,  i-.r*., 
with  a  power  of  distress  "  upon  the  manor  and  every  part  thereof." 
The  only  important  point  is  that  as  to  the  severance  of  the  rent. 

The  stat.  22  Car.  II.  c.  6,  s.  8,  enables  the  grantees  of  Crown 
rents  to  sue  for  and  recover  the  same  by  such  and  the  like  ways  and 
means,  whether  by  distraining  or  otherwise,  as  the  Crown  might 
have  recovered  them.  An  assignee  of  the  whole  of  this  rent  would, 
therefore,  clearly  be  entitled  to  recover  it  as  if  it  were  still  in  the 
hands  of  the  Crown  :  and  the  question  is,  whether  the  assignee  of 
a  portion  of  it  by  devise  may  not  do  so  also.  It  does  not  appear  on 
the  face  of  this  plea,  that  there  has  ever  been  any  grant  of  the  rent 
or  any  part  of  it ;  but  that  it  has  passed  only  by  devise  and  descent. 
Now,  on  the  devise  of  a  rent-charge,  no  attornment  at  all  by  the 
[  *263  ]  tenant  is  necessary :  Com.  *Dig.,  Attornment,  (L) ;  Co.  Litt.  328 ; 
Moore,  281 ;  because  a  devisee  has  no  power  to  compel  an  attorn- 
ment. In  Colborne  v.  Wright  (i),  it  was  expressly  held,  that  by 
conveyance  of  devise,  or  fine  to  uses,  a  rent-charge  may  be  divided 
without  the  assent  or  attornment  of  the  tenant,  and  so  as  to  make 
him  liable  to  several  distresses,  because  his  assent  or  attornment  is 
not  necessary  to  the  perfection  of  those  conveyances.  In  Cruise's 
Dig.,  tit.  Bents,  ch.  3,  (Vol.  3,  p.  202),  it  is  even  said—"  Now  the 
necessity  of  an  attornment  is  taken  away;  but  still  a  division  or 
apportionment  of  a  rent-charge,  by  a  conveyance  of  part  of  it  to  a 
stranger,  is  held  good."  The  same  reasoning  which  is  now  directed 
against  the  division  of  a  rent-charge  was  once  applied  to  a  rent- 

(1)  2  Lev.  239. 
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service,  but  has  in  process  of  time  been  abandoned  as  to  that :  and,  Rivis 
in  Colbome  v.  Wright,  the  Court  extended  the  same  reason  on  which  watson. 
it  was  abandoned  as  against  a  rent-service,  to  the  case  of  a  rent- 
charge.  But  further,  it  is  alleged  in  the  plea,  that  the  rent,  after 
its  severance,  was  duly  paid  for  the  space  of  three  years  within 
twenty  years  next  before  the  first  Parliament  of  George  II. ;  that 
would  supply  the  want  of  an  attornment,  even  if  it  were  necessary, 
under  the  statute  of  Anne.  That  averment  was,  indeed,  introduced 
into  the  plea,  in  order  that  the  defendants  might  have  the  benefit 
of  the  stat.  4  Geo.  II.  c.  28,  s.  5,  in  case  this  were  deemed  to  be  a 
rent-seek. 

But,  in  truth,  this  is  a  rent- service,  as  appears  from  Mr. 
Hargrave's  note  to  Co.  Litt.  144  a,  already  referred  to ;  and  the  note 
to  Bradbury  v.  Wtight  (i),  where  many  authorities  are  cited  to  show, 
that  where  there  is  tenure  in  fee-farm,  the  rent  is  rent-service ; 
although,  where  there  is  a  lease  in  fee-farm  since  the  Statute  of  Quia 
Emptores,  there  may  be  a  fee-farm  rent  which  is  not  a  rent-service. 
Now,  this  rent  might  have  been  granted  by  the  Crown  either  before 
or  since  the  Statute  of  Quia  Emptores  :  the  *Crown,  being  seised  of  [  '264  j 
all  the  lands  within  the  realm,  might  put  any  part  of  its  land  to 
farm  in  fee  for  services.  If,  then,  this  be  a  rent-service,  it  is  clear 
that  the  grantee  or  assignee  might  devise  it,  and  the  devisees  would 
be  clothed  with  the  right  of  distress :  if  it  be  a  rent-charge,  it  is 
submitted  that,  upon  the  authorities  already  cited,  the  same  right 
attaches  to  it ;  but  even  if  by  the  severance  the  power  of  distress 
have  been  lost  or  suspended,  then  it  is  a  rent-seek,  and  falls  within 
the  remedy  given  by  the  4  Geo.  II.  c.  28,  s.  5. 

Cresswelly  in  reply : 

The  argument  founded  on  the  statute  of  4  Geo.  II.  c.  28,  cannot 
help  the  defendant,  because  the  date  of  the  severance,  as  alleged  in 
the  plea,  is  immaterial,  and  there  is  no  averment  that  it  was  ante- 
cedent to  the  statute.  Nor  is  it  alleged  that  the  payment  of  rent 
was  by  any  party  under  whom  the  plaintiff  claims  title.  The  statute 
was  meant  to  operate  only  upon  parties  who,  by  their  previous 
act  of  payment,  had  admitted  the  rent  to  be  due  from  them.  If 
the  rent  originally  issued  out  of  Whiteacre  and  Blackacre,  and  were 
severed,  could  an  attornment  by  the  tenant  of  Blackacre  supply  the 
necessity  of  an  attornment  by  the  tenant  of  Whiteacre  ?  A  rent- 
charge  would  not  become  a  rent-seek  within  the  Act,  merely  by  losing 

(1)  Doug.  627  a. 
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Rivis  its  incident  of  distress :  the  statute  evidently  points  at  rents  to  be 
Watson,  subsequently  created.  Again,  it  is  argued  that  a  severance  by 
devise  is  good,  without  attornment,  because  the  devisee  could  not 
compel  an  attornment:  that  is  arguing  in  a  circle.  The  attorn- 
ment, in  case  of  severance  by  devise,  is  not,  as  in  the  case  of  a  grant 
of  the  land,  an  acknowledgment  of  a  tenancy ;  it  is  the  assent  of 
the  tenant  to  the  act  whereby  he  is  subjected  to  several  rents.  In 
Colbame  v.  IViight,  the  whole  rent  was  vested  in  one  person  at  the 
time  of  action  brought.  Bradbury  v.  Wright  is  an  express  authority 
[  *265  ]  to  show  that  ^distress  is  not  incident  to  a  fee-farm  rent  as  such, 
unless  the  case  be  brought  within  the  statute  4  Geo.  II.  c.  28,  s.  5. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  last  Michaelmas 
Term  by — 

Lord  Abinoer,  G.  B.  : 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  taking  his  goods.  There  were  five  special 
pleas.  The  first  was  a  justification  as  a  distress  for  two  undivided 
fourth  parts  of  a  certain  annual  or  fee-farm  rent,  reserved,  issuing, 
and  payable  out  of  and  for  all  that  the  manor  of  Weighton 
Underwold,  in  the  county  of  York. 

The  plea  states,  that  certain  trustees  were,  in  accordance  with  the 
provisions  of  the  22nd  &  28rd  Charles  II.,  seised  in  fee  of  the  rent, 
with  power  to  take  a  distress  in  and  upon  the  said  manor,  and 
every  part  thereof,  for  the  rent ;  that  these  trustees,  by  virtue  and 
in  pursuance  of  the  acts,  sold  the  rent  to  one  Erasmus  Smith,  who, 
by  hie  will,  devised  the  same  to  his  sons  as  tenants  in  common  in 
tail,  and  one  fourth  became  vested,  in  pursuance  of  the  will,  in 
each  son.  The  plea  then  deduces  a  title  by  mesne  conveyances, 
in  two  of  these  fourths,  to  John  Smith  Barry,  by  whose  order  the 
distress  was  made ;  and  it  also  avers,  that  the  two  fourths  were 
answered  and  paid  for  three  years  within  the  space  of  twenty  years 
before  the  passing  of  the  4  Geo.  II.  c.  28,  and  that  the  locus  in 
quo  was  parcel  of  the  manor. 

The  second  special  plea  deduced  a  title  in  one  fourth  of  two  other 

of  the  said  fourth  shares  to  certain  persons,  who  authorized  the 

defendant  to  distrain.     This  one  fourth   was  created  by  a  deed 

operating  by  virtue  of  the  Statute  of  Uses. 

[  '266  ]  The  third  and  fourth  special  pleas,  in  the  like  manner,  ^deduced 
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a  title,  the  former  to  another  fourth  of  the  two  fourth  shares,  the        Rivis 
latter  to  an  half  of  one  fourth  of  two  fourths,  similarly  created.  watson. 

There  were  special  demurrers  to  each  plea,  which  were  fully 
argued. 

The  principal  point  in  the  case  was,  whether  one  tenant  in 
common  of  a  rent-charge  could  distrain  for  his  undivided  share,  it 
being  contended  that,  upon  these  pleadings,  it  must  be  taken  that 
the  rent  in  question  was  a  rent-charge,  at  least  not  a  rent-service, 
which  it  is  admitted  might  be  divided,  so  as  to  leave  a  power  of 
distress  incident  to  each  portion.  And  we  think  that  the  assump- 
tion was  proper;  but  on  a  review  of  the  authorities,  which  were 
very  ably  discussed  at  the  Bar,  we  are  of  opinion  that  a  rent-charge 
may  be  divided  by  the  act  of  the  party,  and  that  the  assignee  of 
each  portion  may  distrain  for  it.  That  it  was  severable  by  act  of 
law,  was  admitted  to  be  clear  :  and  also  it  was  agreed  that  it  could 
be  divided  with  the  attornment  or  express  consent  of  the  person 
chargeable  with  it ;  but  it  was  contended,  that  without  such  attorn- 
ment or  consent  it  could  not  be  done,  on  the  ground  that  the  party 
would  be  made  liable  to  several  distresses  for  the  same  rent.  It 
has,  however,  been  decided  by  a  majority  of  Judges,  with  reference 
to  a  rent-service  disconnected  from  the  reversion,  that  it  might  be 
divided  by  will,  in  the  case  of  Ards  v.  Watkin  (i),  though  the  same 
objection  was  stated  ;  but  it  was  answered,  that  it  was  the  tenant's 
own  fault,  and  if  he  paid  the  rent,  he  would  avoid  it ;  and  it  was 
also  said,  that  the  devise  would  enure  without  attornment :  and  a 
similar  point  was  decided  by  the  whole  Court,  in  Colbome  v. 
Wright  (2),  with  respect  to  a  rent-charge :  and  it  was  held,  that  by 
the  conveyance  of  devise,  and  fine  to  uses,  the  rent  might  be  divided 
without  the  consent  or  attornment  of  the  party,  because  his  consent 
*is  not  necessary  for  the  perfection  of  these  conveyances.  It  is  true,  [  •267  ] 
that  the  divided  portions  of  the  rent-charge  had  reunited  in  one 
person,  in  whose  right  the  action  was  brought ;  but  the  case  was 
not  settled  on  that  ground,  but  on  the  general  proposition  laid  down 
by  the  Court,  that  the  rent  might  be  divided. 

We  think,  therefore,  on  the  authority  of  these  decisions,  that  the 
rent  was  legally  divided  in  this  case  by  will,  and  by  deed  operating 
under  the  Statute  of  Uses,  and  as  attornment,  since  the  statute  of 
4  Anne,  c.  16,  is  no  longer  necessary  to  the  perfection  of  any  grant, 
we  should  probably  hold  that  the  form  of  the  conveyance  would 
not  make  any  difference.  And  this  view  of  the  case  agrees  with 
(1)  Cro.  Eliz.  637,  651.  (2)  2  Lev.  239. 


720  1889.     EX.     5  MEE.  &  W.  267—268.  fB.R. 


RiviB  what  may  be  inferred  from  Bacon's  Abridgment,  Rent,  M,  to  have 
Watbon.      been  the  opinion  of  Chief  Baron  Gilbert  on  this  point. 

This  disposes  of  the  main  ground  of  objection.  Other  objections 
were  to  the  form  of  the  pleas :  one  was,  that  the  rent  is  not  stated 
to  have  issued  out  of  all  the  lands  in  the  manor,  but  only  out  of 
the  manor ;  and  that  the  close  in  question  is  not  stated  to  have 
been  chargeable  with  the  rent.  We  think  the  answer  is,  that  it  is 
averred  that  it  issued  out  of  all  the  manor ;  that  is,  out  of  all  the 
demesne  lands,  and  everything  else  out  of  which  a  rent  could  issue, 
which  was  parcel  of  the  manor  at  the  time  of  the  alleged  seisin, 
including  copyholds,  if  there  were  any;  and  the  locii4i  in  quo  is 
also  averred  to  have  been  parcel  of  the  manor.  Other  objections 
were  also  taken  on  the  argument,  upon  most  of  which  the  Court 
intimated  an  opinion  during  the  discussion. 

We  are  strongly  inclined  to  think  these  objections  are  either 
unfounded,  or  not  properly  pointed  out  by  the  special  demurrer; 
and  therefore  are  disposed  to  give  judgment  for  the  defendant ;  but 
as  the  question  of  fact,  whether  the  land  in  question  was  actually 
chargeable  with  the  rent,  is  suggested  to  be  one  of  importance  to 
[  *268  ]  the  ^plaintiff,  we  allow  leave  to  withdraw  the  demurrer,  and  to 
amend  on  the  usual  terms,  in  order  that  he  may  take  issue  on 
that  fact. 

An  application  was  accordingly  made  by  the  plaintiff  to  withdraw 
the  demurrer  and  amend.  The  defendant  also  applied  for  an 
amendment  of  the  pleas,  by  stating  that  the  rent  was  issuing  and 
payable  out  of  the  demesne  lands  of  the  manor,  and  that  the 
plaintiff,  during  the  time  when  the  arrears  of  rent  accrued  due, 
was  seised  of  and  occupied  lands,  part  and  parcel  of  the  said 
demesne  lands  of  the  manor.  The  pleas  having  been  amended 
accordingly,  the  plaintiff  then  filed  a  replication  to  each  of  them, 
stating,  that  the  said  manor  therein  respectively  mentioned,  from 
time  immemorial  hath  been  called  and  known  by  the  name  of 
Weighton-with-Skipton,  and  that  the  said  close  in  which  &c.,  in 
the  declaration  mentioned,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  and  long  before  the  said  annual  or  fee-farm 
rent  was  reserved,  granted,  or  created,  was  situate  within  and 
parcel  of  the  said  manor  in  the  pleas  mentioned,  and  a  customary 
tenement  of  the  said  manor,  demised  and  demisable  by  copy  of  the 
Court  Bolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or 
by  his  steward  of  the  court  of  the  said  manor  for  the  time  being. 
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to  any  person  or  persons  willing  to  take  the  same  in  fee-simple  of 
otherwise,  at  the  will  of  the  lord  of  the  said  manor,  according  to 
the  custom  of  the  said  manor ;  and  that  he,  the  plaintiff,  before 
and  at  the  said  time  when  &c.  in  the  declaration  mentioned, 
respectively,  was  seised  of  the  said  close  in  which  &c.  in  his 
demesne  as  of  fee  at  the  will  of  the  lord  of  the  said  manor,  to  wit, 
the  most  noble  William  Spencer,  Duke  of  Devonshire,  then  being 
lord  of  the  said  manor,  according  to  the  custom  of  the  said  manor ; 
and  that  he,  the  plaintiff,  being  so  seised,  and  the  customary 
^tenant  of  the  said  close  in  which  &c.,  at  the  said  times  when  &c., 
respectively,  was  possessed  of  the  said  goods  and  chattels  in  the 
declaration  mentioned,  as  of  his  own  proper  goods  and  chattels, 
then  being  in  and  upon  the  said  close  in  which  &c.     Verification. 

To  these  replications  the  defendant  demurred  specially ;  assign- 
ing as  cause  of  demurrer,  (amongst  others),  ''that  although  the 
replication  does  not  profess  to  traverse,  yet  neither  does  it  suffi- 
ciently confess  and  avoid,  the  pleas,  or  any  or  either  of  them ; 
inasmuch  as  each  of  the  pleas  shows  in  the  defendant,  at  the  said 
time  when  &c.  in  such  plea  mentioned,  a  right  to  take  a  distress 
for  the  arrears  in  such  plea  also  mentioned,  in  all  and  every  closes 
and  close  in  the  seisin  and  possession  of  the  plaintiff,  wheresoever 
situate ;  and  in  the  replication,  the  plaintiff  confesses  that  at  the 
time  when  &c.,  he  was  seised  and  in  possession  of  the  close  in 
which  &c.**  The  plaintiff  joined  in  demurrer,  and  the  case  was  set 
down,  and  stood  in  the  paper  for  argument  during  Hilary  Term. 
Subsequently,  however,  the  plaintiff  obtained  leave  to  withdraw 
the  replications,  and  took  issue  upon  the  averment  in  the  pleas, 
that  the  close  in  question  was  parcel  of  the  demesne  lands  of  the 
manor. 


Kivis 
Watson. 


[  •269  ] 


WATKINS   V.   LEE(l). 

(5  Meeson  &  Welsby,  270—272;  S.  C.  8  L.  J.  (N.  S.)  Ex.  266;  7  Dowl. 
P.  C.  498;  3  Jur.  484.) 

In  case  for  a  malicious  arrest,  the  declaration  averred  that  the  defendant 
did  not  prosecute  his  suit,  but  voluntarily  suffered  the  same  to  be 
discontinued  for  want  of  prosecution  thereof,  and  thereupon  it  was  con- 
sidered by  the  Court,  that  the  defendant  should  take  nothing  by  his  writ. 
The  defendant  pleaded  not  guilty :  Held,  that  the  averment  of  the  discon- 
tinuance of  the  suit  was  a  material  allegation,  which  the  defendant  should 

(1)  Referred  to  by  Loid  Denman,   Ch.  J.,  in  Haddrick  v.   Heslop  (1848) 
12  Q.  B.  267,  275.— E.  C. 

a.R. — VOL.  LII.  46 


1839. 

Exch.  of 
Pleas. 

[270] 
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Watkins  have  taken  issue  upon  by  his  plea,  and  that,  not  having  done  so,  the 

V,  discontinuance  was  admitted  on  the  record. 

^^'^'  The  plea  of  not  guilty,  in  such  a  case,  merely  puts  in  issue  the  wroDgful 

act,  viz.,  the  malicious  arrest  without  probable  cause. 

QuaTCy  whether  the  averment,  that  the  plaintiff  suffered  the  suit  to  be 
discontinued,  is  proved  by  the  production  of  the  rule  to  discontinue,  and 
proof  of  payment  of  the  costs  thereon,  without  proof  of  the  judgment  of 
discontinuance. 

Case  for  a  malicious  arrest.     Plea,  Not  guilty. 

The  declaration  averred,  that  the  defendant  did  not  prosecute 
his  suit,  but  voluntarily  suffered  the  same  to  be  discontinued  for 
want  of  prosecution  thereof,  and  thereupon  it  was  considered  by 
the  Court  that  the  defendant  should  take  nothing  by  his  writ. 

To  prove  this  allegation,  the  plaintiff  at  the  trial  proved  a  rule 
to  discontinue,  and  that  the  defendant  had  paid  the  costs  of  the 
discontinuance.  Jervis  objected  that  this  did  not  prove  the  jndg- 
[  *27i  ]  ment  of  discontinuance,  upon  which  *Parke,  B.,  allowed  the 
plaintiff  to  amend,  and  saved  the  point  whether  a  rule  to  dis- 
continue on  payment  of  costs,  was  a  sufficient  termination  of  this 
suit  to  enable  the  plaintiff  to  sue  for  a  malicious  arrest. 

Jervis  now  moved  for  a  nonsuit  on  the  point  reserved : 

No  action  for  a  malicious  arrest  can  be  maintained  until  the 
prior  suit  is  finally  terminated.  For  this  purpose  a  rule  to  dis- 
continue is  not  enough,  even  though  acted  upon  by  payment  of 
costs.  In  Bristow  v.  Heywood  (i),  it  was  decided  to  be  suflScient, 
but  the  case  went  off  upon  another  point,  and  no  opportunity  was 
afforded  of  reviewing  that  decision.  In  Brandt  v.  Peacock  (2),  the 
point  arose  immediately,  but  there  was  there  a  judgment  of  dis- 
continuance, and  if  the  rule  had  there  been  deemed  to  be  safiicient, 
much  discussion  would  have  been  saved.  In  Fanshatc  v.  Heard  (3), 
it  was  decided  that  the  first  action  must  be  legally  determined,  and 
in  Drummond  v.  Pigmi  (4),  Gaselbe,  J.,  said,  that  a  rule  for  a  tlis- 
continuance  is  not  evidence  to  show  that  the  action  had  been 
discontinued ;  there  must  be  a  judgment  of  discontinuance.  If 
this  would  do,  a  rule  for  judgment  as  in  case  of  a  nonsuit  would 
have  the  like  effect. 

(Lord  Abingeb,  C.  B.  :  How  does  the  question  arise  upon  this 
record  ?) 

(1)  4  Camp.  214;  1  Stark.  48.  (4)  1    Bing.  N.   C.    114;   4  M.  4 

(2)  1  B.  &  C.  649 ;  3  Dowl.  &  By.  2.      Soott,  237. 

(3)  1  Moore  &  Payne,  191. 
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In  Drummond  v.  Pigou,  that  point  was  raised,  but  not  decided.  In 
truth  it  is  a  doubtful  question  upon  the  construction  of  the  late 
rules.  The  plea  of  not  guilty  operates  as  a  denial  of  the  wrongful 
act,  but  not  of  the  facts  stated  in  the  inducement  (E.  G.,  Hen.  IV., 
Will.  IV.).  The  termination  of  the  suit  is  not  inducement,  but 
material  to  the  maintenance  of  the  action.  The  want  of  it  would 
be  cured  by  verdict,  because  it  would  be  presumed  to  have  been 
proved  at  the  trial  (i). 

Lord  Abinger,  C.  B.  : 

As  the  action  cannot  be  maintained  until  the  former  suit  is 
terminated,  the  discontinuance  is  a  material  allegation,  which  the 
defendant  should  have  denied;  not  having  done  so,  he  admits 
the  discontinuance.  The  plea  of  not  guilty  puts  in  issue  merely 
the  malicious  arrest  without  probable  cause. 

Aldbrson,  B.  : 

The  meaning  of  the  rule  is,  that  the  wrongful  act  only  is  put 
in  issue. 

Rule  refused. 


Watkins 

V. 

Lke. 


[272] 


SPECK  V.  PHILLIPS. 

(5  Meeson  k  Welsby,  279—283;  S.  0.  8  L.  J.  (N.  S.)  Ex.  249,  277;  7  DowL 

P.  C.  470.) 

Where  a  defendant  pleads  only  a  plea  which  admits  the  plaintiff's  right 
to  recover,  evidence  of  facts  which  would  be  a  bar  to  the  action  is  not 
admissible  in  mitigation  of  damages. 

Thus,  where  to  an  action  for  wrongfully  discharging  the  plaintiff  from 
the  defendant's  sei-vice,  the  defendant  pleads  only  payment  of  money  into 
court,  he  cannot  prove,  in  mitigation  of  damages,  that  he  discharged  the 
plaintiff  for  misconduct. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  enter  the  service  of  the  defendant  for  one  year, 
at  a  certain  salary,  the  defendant  promised  to  employ  him :  and 
averred,  that  the  plaintiff  did  enter  into  the  defendant's  service, 
and  that  the  defendant,  before  the  expiration  of  the  year,  wrongfully 
discharged  him  from  his  service. 

The  defendant  pleaded  payment  into  Court  of  the  sum  of  5i.  5«., 

and  that   the   plaintiff  had  not  sustained  damages  to  a  greater 

amount  than  that  sum.     Replication,  that  the  plaintiff  had  sustained 

damages  to  a  greater  amount  than  the  said  sum  of  5/.  58. 

(1)  1  Wms.  Saund.  228. 

46—2 


1839. 

Exch.  of 
Pitas. 

[  279] 
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Speck  At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 

Phillips,  in  Michaelmas  Term,  the  plaintiff  having  proved  that  he  was  dis- 
charged during  the  year,  and  without  any  notice,  the  defendant's 
counsel  tendered  evidence  to  show  that  the  defendant  had  discharged 
the  plaintiff  on  a  Saturday  evening  on  the  ground  of  drunkenness, 
and  that  on  the  Monday  following  he  refused  to  return  to  his 
service.  The  plaintiff's  counsel  objected  to  this  evidence,  con- 
tending that  the  defendant  could  not  prove,  even  in  mitigation  of 
damages,  facts  which  might  have  been  pleaded  in  bar  to  the  action ; 

[  *280  ]  and  the  learned  Judge  being  of  that  *opinion,  rejected  the  evidence, 
and  the  plaintiff  had  a  verdict. 

Humfrey  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  this  evidence  ought  to  have  been  received, 

Erie  and  Thomas  now  showed  cause : 

This  evidence  was  inadmissible,  even  for  the  purpose  of  reducing 
the  damages.  It  is  admitted  on  this  record  that  the  discharge  was 
wrongful,  and  the  only  question  is  as  to  the  amount  of  damages ; 
but  the  defendant  now  seeks  to  show,  in  reduction  of  the  damages, 
facts  which  would  show  that  the  discharge  was  lawful.  That 
which  is  admitted  of  record  between  the  parties  cannot  be  denied 
in  evidence  by  either  of  them.  Such  a  course  would  be  most 
unfair  to  the  plaintiff,  who  assumes  the  fact  of  his  wrongful  dis- 
charge to  be  admitted,  and  prepares  no  evidence  on  that  point. 
On  this  principle  it  is,  that,  in  an  action  for  libel,  if  not  guilty  only 
be  pleaded,  the  defendant  cannot  prove  the  truth  of  the  libel,  even 
in  mitigation  of  damages. 

(Alderson,  B.  :  That  is  not  so  strong  a  case  as  this,  because 
there  is  nothing  contradictory  to  the  proposed  defence  upon  the 
record.  In  trover  for  a  horse,  and  the  only  plea  not  guilty,  can 
the  defendant  show,  in  mitigation  of  damages,  that  it  is  not  the 
plaintiff's?) 

Piatt  and  Hwmfrey,  contra  : 

The  same  evidence  was  admissible  under  this  issue  as  would 
have  been  admissible  upon  a  writ  of  inquiry,  after  judgment  by 
default.  This  was  a  mere  inquiry  of  damages.  Before  the  new 
rules,  even  payment  of  the  debt  could  be  given  in  evidence  on  a 
writ  of  inquiry,  to  reduce  the  amount  to  nominal  damages.  It  is 
said  the  plaintiff  does  not  come  prepared  to  meet  this  defence ;   butr 
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is  it  possible  that  the  party  is  not  prepared  to  prove  all  the  circum-  Speck 
stances  attending  his  discharge?  The  whole  question  in  the  cause  Phillips. 
is,  under  what  circumstances  *he  was  discharged,  and  what  damages  [  •28i  ] 
he  is  entitled  to  for  it.  The  defendant,  although  he  admits  some 
wrong  done,  is  surely  entitled  to  show  that  the  greater  part  of  the 
injury  of  which  the  plaintiff  complains  was  brought  upon  him  by  his 
own  act.  Suppose  he  had  gone  immediately  and  obtained  another 
service,  could  not  that  have  been  given  in  evidence  on  this  issue  ? 
The  defendant  was  ready  on  the  Monday  to  give  him  that  very 
advantage  of  which  he  complains  that  he  was  deprived.  A  judg- 
ment by  default  only  admits  a  right  of  action  to  some  amount,  and 
the  circumstances  attending  the  transaction  are  proper  to  be  shown 
in  order  to  ascertain  the  real  amount  to  which  the  plaintiff  is 
entitled.  But  further,  the  misconduct  alleged  against  the  plaintiff 
might  not  have  turned  out  to  be  such  as  to  be  a  bar  to  the  action  : 
it  might  not  be  sufficient  misconduct  to  justify  his  dismissal,  and 
yet  such  as  to  disentitle  him  from  recovering  the  whole  amount 
claimed. 

(Alderson,  B.  :    Is  not  the  loss  which  the  plaintiff  sustains  the 
same,  whether  it  has  arisen  from  one  cause  or  another  ?) 

Not  as  against  the  defendant.  If  the  misconduct  proved  amount 
to  all  but  a  justification,  can  it  be  said  the  plaintiff  is  entitled  to 
the  same  damages  ? 

Lord  Abinger,  G.  B.  : 

It  is  a  principle  as  old  as  my  recollection  of  Westminster  Hall, 
that  matter  of  justification  cannot  be  given  in  evidence  in  an  action, 
in  order  to  mitigate  the  damages.  In  an  action  of  assault  against 
the  sheriff,  if  he  pleads  not  guilty  only,  he  cannot  give  evidence  of 
his  writ  in  mitigation  of  damages.  The  case  of  payment  was  the 
only  exception  to  the  rule.  Now,  this  evidence,  although  tendered 
in  mitigation  of  damages,  was  clearly  intended  to  show  that  the 
plaintiff  was  not  discharged  except  for  drunkenness;  and  that 
would  have  been  a  justifiable  ground  of  discharge.  I  did  not 
refuse  to  receive  any  evidence  that  the  defendant  himself  after- 
wards offered  to  employ  him ;  it  is  clear  that  would  have  been 
^admissible  in  mitigation  of  damages :  but  I  thought  that  the  [  *'282  ] 
proposed  evidence,  as  it  was  put,  amounted  to  a  justification,  and 
was  therefore  not  admissible.  In  an  action  of  assault,  could  the 
defendant  prove,  in  mitigation  of  damages,  under  not  guilty,  that 
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Speck        he  committed  the  assault  under  fear  of  his  life  ?    If  the  plaintiff 
Phillips.     ^^^  ^^^  notice  of  this  defence  by  a  plea  of  justification,  he  might 
have  had  a  dozen  witnesses  to  disprove  the  drunkenness.     It  would 
be  most  unjust,  therefore,  to  admit  it. 

Aldbrson,  B.  : 

I  am  also  of  opinion  that  there  is  no  ground  for  a  new  trial. 
The  question  is,  whether  it  is  competent  to  the  defendant,  in 
mitigation  of  damages,  to  give  evidence  to  contradict  a  fact 
admitted  on  the  record.  If  it  were,  the  grossest  injustice  might 
be  done ;  because  the  other  party  does  not  of  course  come  prepared 
to  prove  the  fact  so  admitted.  That  was  the  ground  on  which 
the  new  rule  was  made  as  to  pleading  payments  in  reduction  of 
damages :  otherwise,  if  the  defendant  had  a  case  of  false  or  sham 
payment,  he  had  only  to  plead  the  general  issue,  and  losing  the 
costs  of  that  issue,  if  the  sum  in  dispute  were  of  sufficient  amount 
to  induce  him  to  do  so,  he  might  succeed  by  his  evidence  of  pay- 
ment in  reducing  the  claim  to  nominal  damages.  But  here  the 
defendant  seeks  to  go  a  step  further.  The  proof  of  payment 
contradicts  no  fact  averred  in  the  declaration ;  but  here  he  is 
seeking  to  give  evidence  to  contradict  a  fact  specifically  averred 
in  the  declaration,  and  admitted  by  the  plea.  That  which  the 
plaintiff  has  lost  by  his  dismissal  is  precisely  the  same,  whether 
lost  by  one  cause  or  the  other :  if  by  a  justifiable  cause,  he  is 
entitled  to  no  damages ;  if  by  an  unjustifiable  cause,  how  can  the 
defendant  show  that  what  he  has  lost  is  of  less  value  to  him? 
The  thing  lost  is  the  same — it  is  the  value  of  his  opportunity  of 
being  employed  if  he  conducts  himself  properly.  An  offer  to 
employ  him  afterwards  by  a  third  party  might  well  be  given  in 
[  *283  ]  evidence  in  mitigation  *of  damages ;  so  also  an  offer  by  the 
defendant  himself ;  and  that  he  loses  such  situation  by  his  own 
misconduct  and  folly;  because  thereby  he  increases  the  damage 
necessarily  produced  by  the  wrong  of  the  other  party. 

GURNEY,  B. : 

I  am  of  the  same  opinion.  It  is  clear  the  evidence  was  offered 
to  show  that  there  was  no  unlawful  discharge  of  the  plaintiff;  and 
I  think  it  was  not  competent  to  the  defendant  to  do  so  on  this  record. 

Maule,  B.  : 

I  am  of  the  same  opinion.  No  question  was  made  that  the 
plaintiff  was   wrongfully   discharged;    and    I    think   it   was   not 
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competent  to  the  defendant  to  give  evidence  to  negative  that  which 

is  admitted  by  the  plea.     If  it  were,  the  consequence  would  follow, 

that  no  defendant  would  ever  plead  specially ;    he  would  pay  a 

shilling  into  court,  and  set  up  as  many  defences  as  he  pleased, 

and,  succeeding  on  any  one  of  them,  would  get  a  verdict  and  his 

costs.     This  would  be  setting  aside  not  only  the  new  rules,  but  all 

the   old   rules  which  require  special  pleading  in  actions  of  this 

nature.     I  think,  therefore,  that  the  evidence  was  properly  rejected, 

and  the  rule  must  be  discharged. 

Rule  discharged. 


Speck 

r. 

Phillips. 


BEVAN8   V.   EEES. 

(5  Meeson  &  Welsby,  306—309;  S.  C.  3  Jur.  608;  8  L.  J.  (N.  S.)  Ex.  263; 

7  Dowl.  P.  C.  510.) 

Where  the  defendant,  who  owed  the  plaintifP  108/.,  for  principal  and 
interest  on  two  promissory  notes,  in  consequence  of  an  application  from 
the  plaintiff's  attorney  for  the  amount,  sent  a  person  to  the  attorney, 
who  told  him  he  came  to  settle  the  amount  due  on  the  notes,  and  desired 
to  be  informed  what  was  due;  and  laid  down  150  sovereigns,  out  of  which  he 
desired  the  attorney  to  take  the  principal  and  interest;  but  the  attorney 
refused  to  do  so,  unless  a  shop  account,  due  from  the  plaintiff  to  the 
defendant,  were  fixed  at  a  certain  amount:  Held,  that  this  was  a  good 
tender  of  the  108/. 

Assumpsit  by  indorsee  against  indorser  of  two  promissory  notes ; 
with  counts  for  money  lent,  interest,  and  on  an  account  stated. 
The  defendant  pleaded  a  tender,  on  which  issue  was  joined.  At 
the  trial  before  Coleridge,  J.,  at  the  last  Pembrokeshire  Assizes, 
it  appeared  that  the  plaintiff's  attorney,  a  Mr.  Rees,  had  written 
to  the  defendant,  demanding  payment  of  the  principal  and  interest 
due  upon  the  notes,  amounting  to  about  108i.  There  was  at  this 
time  a  dispute  between  the  plaintiff  and  the  defendant  respecting 
the  amount  of  a  shop  bill  for  goods,  owing  from  the  plaintiff  to  the 
defendant.  On  the  receipt  of  the  attorney's  letter,  the  defendant 
sent  his  shopman  to  him,  who  informed  him  that  **  he  came  to 
settle  for  the  two  notes,  principal  and  interest,  and  he  wished 
to  know  what  was  due.'.*  He  put  down  150  sovereigns  on  the 
attorney's  desk,  and  told  him  to  take  the  principal  and  interest. 
Mr.  Rees  said  he  would  not  take  it  unless  the  defendant  would 
consent  to  fix  the  shop  account  at  SI.  13».  The  shopman  said, 
he  would  pay  the  notes  and  interest  without  reference  to  the  shop 
account,  and  desired  Mr.  Rees  to  take  what  he  said  was  due.  This 
he  refused  to  do,  and  the  shopman  thereupon  took  away  the 
money  again.     This  was  the  account  of  the  transaction  as  given 
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Bevans  in  evidence  by  the  shopman,  who  was  however  contradicted  in 
R^Bs.  Bome  particulars  by  Mr.  Bees.  The  learned  Judge  left  it  to  the 
jury  to  say,  whether  the  tender  was  unconditional,  and  whether 
the  attorney  made  any  objection  on  the  ground  of  the  shopman's 
not  specifying  the  amount  due  on  the  notes.  The  jury  having 
found  a  verdict  for  the  defendant, 

Chilton,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial, 
[  'SO?  ]      on  the  ground  that  this  was  not  a  good  tender  of  *the  108i. ;  citing 
Strong  v.  Harvey  (i),  and  Brady  v.  Jones  (2). 

Evans  now  showed  cause  : 
The  jury  having  found  for  the  defendant,  it  must  be  taken  that 
they  believed  his  witness;  and  upon  his  evidence  this  was  a 
sufficient  tender.  It  is  expressly  laid  down  in  the.  third  resolution  in 
Wade's  case  (3),  that ''  if  a  man  tender  more  than  he  ought  to  pay, 
it  is  good,  for  omne  majus  continet  in  se  minus ;  and  the  other 
ought  to  accept  so  much  of  it  as  is  due  to  him :  quundo  plus  Jit 
quam  fieri  debet,  videtur  etiam  illud  fieri  quod  fa^endum  est :  et  in 
majore  summd  continetur  minor.''  The  doctrine  so  stated  has  been 
recognised  by  many  subsequent  authorities :  Douglas  v.  Patrick  (4), 
Black  V.  Smith  (5),  Cadman  v.  Lubbock  (6),  Dean  v.  James  (7).  It  is 
said  that  the  tender  here  was  conditional.  If  the  party  had  said, 
**  I  will  pay  you,  if  you  will  tell  me  the  amount,'*  that  might  have 
been  so ;  but  all  that  the  witness  did  was  to  desire  the  plaintiff's 
attorney  himself  to  take  the  sum  due  out  of  the  amount  tendered. 
But,  at  all  events,  it  is  a  question  for  the  jury  whether  a  tender  be 
conditional  or  not:  Eckstein  v.  Reynolds  (s);  and  here  the  jury 
have  found  that  question,  which  was  expressly  left  to  them,  in 
favour  of  the  defendant.  The  cases  cited  on  moving  for  this  rule 
are  distinguishable.  In  Strong  v.  Harvey,  one  sum  was  tendered 
in  full  of  several  demands,  for  different  sums,  and  against  several 
persons,  which  clearly  did  not  support  a  plea  of  tender  of  a  certain 
portion  of  that  sum  for  one  of  them ;  and  in  Brady  v.  Jones,  the 
defendant,  at  the  same  time  that  he  tendered  the  money  (viz.,  seven 
sovereigns,  in  payment  of  a  demand  of  61.  lis.  6c/.),  delivered 
[  *308  ]  «  also  a  counter-claim  on  the  plaintiff  of  IL  5s. :  that  was  clearly  a 
tender  coupled  with  a  condition  of  payment  of  the  counter-demand. 

(1)3  Bing.  304  ;  11  Moore,  72.  (6)  5  Dowl.  &  Ey.  289. 

(2)  2  Dowl.  &  Ry.  305.  (7)  4  B.  &  Ad.  546;  1  Nev.  &  Man, 

(3)  5  Co.  Rep.  115.  393. 

(4)  1  R.  R.  793  (3  T.  R.  683).  (8)  45  R.  R.  676  (7  Ad.  &  El.  80; 

(5)  3  R.  R.  661  (I  Peake,  121).  2  Nev.  &  P.  256). 
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Chilton  and  T.  W.  Hill,  in  support  of  the  rule :  Bevans 

V. 

In  order  to  make  a  tender  valid,  two  things  are  necessary :  first,  Rbes. 
there  must  be  a  specification  of  the  amount  due ;  and  next,  an 
express  offer  to  pay  it:  Ryder  v.  Lord  Toumsend(i),  Alexander  v. 
Brown  (2),  Evans  v.  Judkins  (3).  The  debtor  has  no  right  to  place 
a  heap  of  money  before  his  creditor,  and  by  requiring  him  to  take 
out  of  it  the  amount  due,  at  once  to  make  him  admit  that  no  more 
is  due,  and  to  throw  upon  him  the  onus  of  not  taking  too  much. 
It  is  as  easy  for  the  debtor  to  ascertain  what  is  due  as  the  creditor. 
In  Wade's  case,  and  the  other  authorities  cited  for  the  defendant, 
the  money  was  produced  in  such  a  manner  that  the  sum  due  was 
separable  from  the  mass  by  the  creditor :  and  in  Wade's  case,  the 
actual  amount  due  was  in  fact  tendered. 

Lord  Abinger,  C.  B.  : 

I  think  there  is  no  ground  for  making  this  rule  absolute.  I  am 
not  disposed  to  lay  down  general  propositions,  unless  where  it  is 
necessary  to  the  decision  of  the  case ;  but  I  am  prepared  to  say, 
that  if  the  creditor  knows  the  amount  due  to  him,  and  is  offered  a 
larger  sum,  and,  without  any  objection  on  the  ground  of  want  of 
change,  makes  quite  a  collateral  objection,  that  will  be  a  good 
tender.  Here  it  is  admitted  that  Mr.  Bees,  who  was  the  agent  of 
the  plaintiff,  knew  the  amount  due  for  principal  and  interest  on 
the  notes.  The  shopman  (whose  evidence  was  believed  by  the 
jury)  asked  him  to  take  out  of  the  money  produced  the  amount  of 
them.  He  refused  to  do  so,  or  to  tell  him  what  was  due,  except  on 
a  condition  he  had  no  right  to  impose,  viz.,  that  the  balance  of  a 
shop  account  should  be  fixed  at  a  certain  amount. 

Aldbr^on,  B.  :  [  309  ] 

I  am  of  the  same  opinion.  Mr.  Bees  puts  it  upon  the  ground, 
that  he  would  not  name  the  amount  due,  unless  the  other  party 
would  admit  a  set-off  to  a  certain  amount.  That  was  a  condition 
he  had  no  right  to  impose.  Then  the  tender  in  effect  is—**  I  will 
pay  you  what  you  say  is  due,  if  you  will  tell  me ;  if  not,  take  what 
you  say  is  due."     I  think  that  is  a  good  tender. 

Gurnet,  B.  : 

I  am  of  the  same  opinion,  that  this  was  a  good  tender. 

(1)  7  DowL  &  By.  119.  (3)  4  Camp.  156. 

(2)  1  Car.  &  P.  288. 
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lr.b. 


Bevans      Maule,  B.  : 

Rees.  I  am  of  the  same  opinion.     No  doubt,  a  tender  must  be  of  a 

specific  sum,  on  a  specific  account :  and  if  it  be  upon  a  condition 
which  the  creditor  has  a  right  to  object  to,  it  is  not  a  good  tender. 
But  if  the  only  condition  be  one  which  he  has  no  right  to  object  to, 
and  he  has  still  power  to  take  the  money  due — as  if  the  condition 
were,  **  I  will  pay  the  money  if  you  will  take  it  up,"  or  the  like — 
that  does  not  invalidate  the  tender.  Here  the  defendant  offers  the 
plaintiff  the  option  of  taking  any  amount  which  he  says  is  due,  and 
only  offers  it  in  satisfaction  of  that  amount :  there  is  no  condition, 
therefore,  which  the  plaintiff  has  a  right  to  object  to. 

Ride  discharged. 


1839. 
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[  309] 


[  ♦SIO  ] 


LEACH  V.  SIMPSON  and  Another. 

(5  Meeson  &  Welsby,  309—312 ;  S.  C.  7  Dowl.  P.  C.  513 ;  3  Jur.  654.) 

The  rule,  that  a  written  deposition  taken  before  a  magistrate  under  the 
Criminal  Law  Act,  1826,  s.  3,  is  the  best  evidence  of  the  statement  of  the 
witness,  is  not  confined  to  the  proceeding  in  which  the  deposition  is  taken, 
but  extends  to  all  proceedings,  civil  as  well  as  criminal,  in  which  it  is  sought 
to  adduce  the  statement  of  the  witness  in  evidence. 

Trespass  for  assault  and  false  imprisonment.  There  was  a  plea 
of  not  guilty  by  both  defendants ;  and  the  defendant  Simpson  also 
pleaded,  that  he  was  acting  manager  of  a  theatre,  at  which  the 
plaintiff  was  engaged  to  perform  in  a  certain  piece  about  to  be 
exhibited;  that  the  *  plaintiff  unlawfully  went  into  the  boxes  set 
apart  for  visitors,  and  from  thence  across  the  pit  and  benches  upon 
the  stage,  and  conducted  himself  violently  and  improperly,  and, 
without  the  consent  of  the  defendant  Simpson,  addressed  the 
audience,  and  excited  them  to  riot  and  breach  of  the  peace ;  and 
that  a  portion  of  the  audience,  excited  by  the  said  conduct  of  the 
plaintiff,  proceeded  to  make  a  great  uproar  and  disturbance,  and 
to  act  in  violation  of  the  peace,  &c.  &c. ;  whereupon  the  defendant 
Simpson,  as  such  manager,  in  order  to  preserve  the  peace,  and  to 
prevent  further  mischief,  gave  the  plaintiff  in  charge  to  the  other 
defendant,  a  constable,  who  took  him  into  custody,  i&c. :  which  are 
the  same  supposed  trespasses,  &c.     Replication,  de  injuria. 

At  the  trial  before  Lprd  Denman,  Ch.  J.,  at  the  last  Warwick 
Assizes,  the  defendant,  in  support  of  his  justification,  proved  the 
violent  conduct  and  language  of  the  plaintiff,  as  described  in  the 
plea,  and  the  disturbance  that  ensued  in  consequence;  and  that 
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the  plaintiff  was  thereupon  taken  into  custody,  and  on  the  following       Leach 

morning  brought  before  a  magistrate  on  a  charge  of  riot.     The      simpsok. 

plaintiff's  counsel  proposed  to  ask  some  questions  as  to  what  had 

been  said  by  the  defendant  Simpson  before  the  magistrate,  to  show 

that  he  admitted  having  directed  the  imprisonment  of  the  plaintiff; 

but  as  it  appeared  that  his  statement  bad  been  taken  down  in 

writing,  the   defendants'  counsel   contended   that  the   deposition 

must  be  put  in,  and  that  the  matter  of  it  could  not  be  proved  by 

parol ;  and  the  Lord  Chief  Justice  being  of  that  opinion,  rejected 

the  evidence.     A  verdict  having  been  found  for  the  defendants, 

Waddington,  in  Easter  Term,  moved  for  a  new  trial,  on  the 
ground,  amongst  others,  that  this  evidence  was  improperly 
rejected : 

The  rule,  that  the  deposition  of  the  witness  is  the  only  admissible 
evidence  of  what  is  stated  by  him  *  before  a  magistrate,  applies  [  *3ii  ] 
only  to  criminal  cases,  and  not  where  it  is  sought  to  make  the 
proceedings  evidence  for  a  collateral  purpose  in  a  civil  action.  The 
7  Geo.  IV.  c.  64,  s.  3,  provides,  that  in  cases  of  misdemeanour, 
''the  justices  shall  take  the  examination  of  the  person  charged, 
and  the  information  upon  oath  of  those  who  shall  prove  the  facts 
and  circumstances  of  the  case,  or  so  much  thereof  as  shall  be 
material,  in  writing,  before  he  shall  commit  to  prison  or  require 
bail  from  the  person  so  charged."  But  that  enactment  only  makes 
the  deposition  the  sole  evidence  in  the  particular  case  as  to  which 
it  is  taken,  and  does  not  exclude  oral  testimony  of  what  was  said 
by  the  party  before  the  magistrate,  as  an  admission  against  his 
interest,  in  a  civil  suit.  The  mere  fact  of  the  statement  being 
taken  down  by  another  person  clearly  would  not  make  the  writing 
the  only  evidence  ;  it  must  be  said  that  it  is  so,  because  it  is  taken 
down  by  the  magistrate,  as  a  judicial  act.  But  neither  does  the 
circumstance  of  testimony  having  been  noted  down  by  a  person  in 
authority,  exclude  all  other  proof ;  otherwise  a  Judge's  notes  would 
be  the  only  evidence,  on  an  indictment  for  perjury,  of  the  evidence 
given  on  a  trial  at  Nisi  Prius. 

(Lord  Abingbr,  C.  B.  :  A  Judge  only  takes  notes  for  his  own 
private  convenience ;  there  is  no  law  which  requires  him  to  do  so. 
I  have  always  understood  that  wherever  a  magistrate  had  juris- 
diction, you  cannot  aek  what  was  said  before  him  without  producing 
the  deposition.) 
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Lbach       It  would  not  be  the  duty  of  the  magistrate,  under  the  statute,  and 

Stmi4k)k.      for  the  purpose  of  the  criminal  proceedings,  to  have  the  deposition 

signed  by  the  defendant ;  but  if  it  was  not  signed,  can  it  be  deemed 

sufficiently  authenticated   to  exclude  other  evidence  of  what  he 

said? 

Lord  Abinoer,  C.  B.  : 

I  have  always  understood  the  law  to  be,  that  when  testimony 
has  been  reduced  to  writing  by  a  person  of  competent  authority, 
[  ♦312  ]  you  must  *  inquire,  in  the  first  instance,  what  the  witness  said  by 
the  writing:  and  the  rule  is  the  same,  whether  the  evidence  be 
taken  upon  interrogatories  in  Chancery,  or  by  depositions  before  a 
magistrate.  I  never  before  heard  it  objected  that  the  rule  does 
not  apply  when  it  is  sought  to  use  the  evidence  in  civil  cases ;  but 
there  can  be  no  doubt  that  it  does. 

Parke,  B.  : 

The  rules  of  evidence  must  be  the  same  in  civil  as  in  criminal 
cases.  The  presumption  is,  until  the  contrary  is  shown,  that  the 
magistrate  took  down  all  that  was  material  in  the  testimony  of  the 
witness.  The  written  deposition,  therefore,  is  the  best  evidence  of 
what  he  said,  and  must  first  be  produced,  before  you  can  inquire 
by  other  means  as  to  what  passed  on  the  occasion;  then  if  it 
appear,  on  production  of  the  deposition,  that  any  particular  state- 
ment alleged  to  have  been  made  is  not  contained  in  it,  you  may 
add  to  it  by  parol  evidence  of  that  statement.  As  to  the  signing, 
as  the  Act  only  requires  that  the  deposition  should  be  signed  by 
the  magistrate,  the  signature  of  the  witness  is  not  requisite  to 
make  it  the  best  evidence. 

Alderson,  B.,  and  Maule,  B.,  concurred. 

The  rule  was  therefore  refused  on  this  point;  but  on  another 
ground  a  rule  was  granted,  which  was  discharged  after  argument  in 
this  Term. 
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In  the  Matiek  of  The  HULL  and  SELBY  EAILWAY  (1).        1839. 

(5  Meeson  &  Welsby,  327—333  ;  8.  G.  8  L.  J.  (N.  S.)  Ex.  260.)  Exch.  of 

PleoM, 
If  the  sea,  or  an  ai-m  of  the  sea,  by  gradual  and  imperceptible  progress, 

encroach  upon  the  land  of  a  subject,  the  land  thereby  covered  with  water         '-         -' 
belongs  to  the  Crown. 

By  an  order  made  on  the  Equity  side  of  the  Exchequer,  the 
following  case  was  stated  for  the  opinion  of  this  Court : 

On  the  northern  side  of  the  river  Humber  (which  river  *is  an  arm       [  •328  ] 
of  the  sea)  there  is  an  ancient  artificial  embankment,  which  was 
erected  many  centuries  ago  for  the  protection  of  the  lands  on  the 
north  of  the  embankment  from  the  encroachments  of  the  river  at 
extraordinary  high  tides. 

Between  this  ancient  embankment  and  the  foreshore  of  the  river, 
there  were  in  former  times  certain  pieces  of  pasture  land  called 
Growths,  extending  from  Lime-kiln  Greek  on  the  east  to  Gallow 
Creek  on  the  west ;  which  Growths  were  the  property  of  the 
ancestors  of  Henry  Broadley,  Esq.,  in  whom  the  rights  and 
interests  of  such  ancestors,  in  respect  of  such  Growths,  are  now 
vested.  The  foreshore  of  the  river,  or  the  land  lying  between 
high  and  low  water-marks  at  the  ordinary  tides,  is  the  property 
of  the  Grown.  The  tides  of  the  Humber  have,  in  the  progress 
of  years,  encroached  upon  and  washed  away  the  whole  of  the 
Growths,  except  two  portions  thereof  at  each  extremity  (which 
have  of  late  years  been  protected  by  embankments  from  further 
encroachments) ;  so  that  it  is  now,  and  has  been  for  many  years 
past,  impossible  to  distinguish  the  part  of  the  Growths  so  washed 
away  from  the  mud  and  soil  of  the  foreshore  of  the  river.  The 
river  at  the  neap  tides  now  overflows,  and  has  for  many  years  past 
overflowed  at  high  water,  the  parts  of  the  Growths  so  washed 
away ;  but  they  are  uncovered  by  the  river  at  low  water. 

The  encroachment  of  the  tides  has  been  by  slow  and  imper- 
ceptible progress,  so  that  no  particular  period  thereof  can  be 
ascertained ;  but,  within  living  memory,  there  has  been  a  much 
greater  portion  of  the  Growths  unwashed  away  than  there  is  at 
present. 

In  the  month  of  June,  1886,  an  Act  of  Parliament  was  passed 
for  making  a  railway  from  Kingston-upon-HuU  to  Selby. 

The  Railway  Gompany  constituted  by  this  Act  have,  under  the 

(1)  Cited  byLlNDLEY,  J.  in /Wcrv.      AU.-Gen.    v.    Reeve   (1884)    1    Times 
Wright  (1878)  4  C.  P.  D.  438,   446,      Rep.  675.— fi.  C. 
49   L.  J.    C.    P.    97,   99.      Compare 
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In  re         provisions  thereof,  taken  for  the  formation  of  the  railway  a  portion 

selbt        of  the  Growth  so  washed  away  as  *aforesaid,  and  have  protected 

^^^^y^^*     the  same  from  the  tides  of  the  river,  and  the  Company  have  paid 

^   *     ^       the  money,  assessed  by  a  jury  for  the  taking  of  such  portion, 

into  the  Court  of  Exchequer. 

The  questions  for  the  opinion  of  this  Court  are — 
1st.  Whether,  at  the  time  of  the  passing  of  the  Act,  the  Crown 
or  the  said  Henry  Broadley  was  entitled  to  the  lands  taken  by  the 
Eailway  Company. 

2ndly.  Whether  the  Crown,  or  the  said  Henry  Broadley,  is 
entitled  to  the  money  paid  by  the  Company  into  the  Court  of 
Exchequer. 

The  Solicitor-General,  for  the  Crown : 

If  the  sea  makes  a  sudden  irruption  into  the  land  of  a  subject, 
the  subject  nevertheless  retains  his  property  in  that  land ;  and,  on 
the  same  principle,  if  the  sea  suddenly  recedes,  the  Crown  does  not 
lose  its  property  in  the  land  that  was  before  covered  with  water. 
But  where,  by  the  imperceptible  recession  of  the  water,  the  soil  of 
a  subject  adjoining  an  arm  of  the  sea  is  added  to,  the  soil  so  added 
belongs  to  the  subject,  not  to  the  Crown :  Rex  v.  Lorrf  Yar- 
horough{i);  and  so,  on  the  other  hand,  if  the  sea  makes  imperceptible 
advances  upon  the  land,  that  portion  of  the  land  which  is  so 
overflowed  must  become  the  property  of  the  Crown. 

The  Court  then  called  upon 

Sir  F.  Pollock,  contra  : 
There  is  no  doubt  that  the  gradual  accretion  of  the  land  upon 
the  sea  belongs  to  the  subject,  according  to  the  decision  in  Rex  v. 
Lord  Yarhorough ;  but  there  is  nothing  in  that  case  to  show  that 
any  correlative  right  exists  in  the  Crown  as  against  the  subject. 
[  •330  ]  The  same  law  does  not  apply  to  the  Crown  and  ♦to  a  subject;  because 
the  Crown  is  the  trustee  for  the  public  of  all  its  lands,  and  can 
have  no  rights  opposed  to  those  of  an  individual  proprietor.  In 
contemplation  of  law,  all  subjects  hold  their  land  by  grant  from  the 
Crown :  when,  therefore,  the  Crown  has  granted  to  a  subject  land 
marked  out  by  precise  limits,  that  is,  by  the  then  existing  boundary 
of  high-water  mark,  can  it  be  said  that  the  Crown  is  entitled,  on 

(1)  27  B.  E.  292  (3  B.  &  C.  91 ;  in  H.  L.  2  Bligh  (N.  8.)  147 ;  1  Dow  & 
CI.  178;  SBing.  163). 
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public  grounds,  afterwards  to  resume  any  part  of  the  land  so         in  re 
granted  ?    As  between  the  Crown  and  a  subject,  there  can  be  no    ^  sel^y^'^ 
distinction,  in  principle,  between  a  sudden  and  an  imperceptible  over-     Railway. 
flowing  of  the  land.    As  between  subject  and  subject  it  is  otherwise, 
for  the  prevention  of  litigation,  and  the  settlement  of  their  mutual 
rights.     Therefore,  if  a  river  which  is  the  boundary  between  two 
estates   gradually   changes  its  course,  the  land  also   changes  its 
ownership  accordingly :  but  there  is  no  reason  for  such  a  rule  as 
to  the  encroachment  of  the  sea;  as  long  as  the  subject  can  by 
metes  and  bounds  make  out  his  title  to  the  land  originally  granted, 
there  is  no  interest,  public  or  private,  which  requires  that  it  shall 
be  resumed  by  the  Crown. 

There  is  no  positive  authority  on  the  subject,  but  there  are  dicta 
in  the  books  in  favour  of  the  claimant.  In  2  Eoll.  Abr.  168,  Pre- 
rogative le  Roy,  by  Coke  &  Foster,  Mich.  7  Jac,  B.  pi.  2  (and 
16  Vin.  Abr.  374),  it  is  said—"  If  the  sea  overflows  my  land  for 
forty  years,  and  then  reflows  again,  I  shall  have  my  land,  and  not 
the  King."  The  same  is  stated  in  Com.  Dig.  Prerogative,  (D), 
61,  62.  And  this  is  not  confined  to  the  case  of  a  sudden  over- 
flowing of  the  land  ;  nor  is  there  any  reason  why  the  same  principle 
should  not  apply  also  to  a  gradual  overflowing,  if  the  land  can  be 
identified.  Again,  in  Hale's  Treatise  De  Jure  Maris,  it  is  said  (i), — 
"  If  a  subject  hath  land  adjoining  the  sea,  and  the  violence  *of  the  [  *33i  ] 
sea  swallow  it  up,  but  so  that  yet  there  be  reasonable  marks  to 
continue  the  notice  of  it,  or  though  the  marks  be  defaced,  yet  if, 
by  situation  and  extent  of  quantity,  and  bounding  on  the  firm  land, 
the  same  can  be  known,  though  the  sea  leave  this  land  again,  or  it 
be  by  art  and  industry  regained,  the  subject  doth  not  lose  his  pro- 
priety." And  again  (2),  **  If  it  be  freely  left  again  by  the  reflux 
and  recess  of  the  sea,  the  owner  may  have  his  land  as  before,  if  he 
can  make  it  out  where  and  what  it  was ;  for  he  cannot  lose  his 
propriety  of  the  soil,  though  it  be  for  a  time  part  of  the  sea,  and 
within  the  Admiral  jurisdiction  while  it  so  continues."  There  is 
nothing  to  point  to  any  difference  between  a  gradual  and  a  sudden 
inundation. 

(Lord  Abinqbr,  C.  B.  :  The  Crown  represents  the  public :  the 
public  have  rights  of  passage  over  navigable  rivers.  Suppose  the 
river  Humber  were  to  change  its  course  by  gradual  accretion,  so 
that  the  north  bank  came  to  be  where  the  south  bank  now  is: 

(1)  Hargrave's  Law  Tracts,  p.  15.  (2)  P.  17. 
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In  re         according  to  your  argument,  the  subject  would  gain  the  old  bed  by 
Sblby        accretion,  but  the  Crown  would  gain  nothing  by  the  recession — 
Railway,     therefore  the  public  would  lose  their  right  of  passage. 

Alderson,  B.  :  Lord  Hale,  in  his  remarks  on  the  Abbot  of 
Ramsey's  case(i),  seems  to  suppose  the  right  reciprocal,  and  that 
the  loss  goes  to  the  party  to  whom  the  benefit  would  go.) 

The  Crown  does  not  lose  anything,  but  only  has  a  little  further  to 
go  to  its  domain.     The  right  of  the  Crown  merely  is  the  boundary. 

The  Solicitor-General^  in  reply,  having  referred  to  Scratton  v. 
Brown  (2),  was  stopped  by  the  Court. 

Lord  Abingbr,  C.  B.  : 

This  case  appears  to  me  to  be  free  from  diflSculty.  If  the  Crown 
cannot  adduce  the  authority  of  many  decided  cases  in  support  of  its 
claim,  it  is  because  in  principle  no  doubt  could  be  entertained  upon 
[  *332  ]  *it.  It  is  admitted,  that  as  between  subject  and  subject,  the  law 
as  to  gradual  accretion  is  settled  by  the  cause  of  Rex  v.  Liord  Yar- 
borough.  The  principle  there  established  is  not  peculiar  to  this 
country,  but  obtains  also  in  others,  and  is  founded  on  the  necessity 
which  exists  for  some  such  rule  of  law,  for  the  permanent  protection 
and  adjustment  of  property.  It  is  different,  indeed,  where  the 
change  occurs  by  a  sudden  advance  or  recession  of  the  water.  In 
Scotland,  a  river  containing  a  valuable  salmon  fishery  belonging  to 
the  present  Lord  Chief  Commissioner  Adam,  was  suddenly  trans- 
ferred to  the  land  of  his  neighbour.  Afterwards,  by  another  equally 
violent  effort  of  nature,  the  river  returned  to  its  former  channel  : 
but  in  neither  case  did  the  owner  of  the  bed  of  the  river  lose  his 
right  to  the  soil.  But  in  all  cases  of  gradual  accretion,  which 
cannot  be  ascertained  from  day  to  day,  the  land  so  gained  goes  to 
the  person  to  whom  the  land  belongs,  to  which  the  accretion  is 
added ;  and  vice  versa.  That  is  the  rule  as  between  subject  and 
subject :  but  it  is  said  to  be  different  as  between  the  Crown  and 
subject.  But  Sir  F,  Pollock  says  we  all  hold  by  grant  from  the 
Crown :  then  the  Crown  holds  by  the  same  rights,  and  with  the 
same  limitations  as  its  grantee.  This  being  then  the  case  of  a 
gradual  access  of  the  water,  it  makes  the  land  now  between  high 

(1)  Hargi-ave'e  Law  Tracts,  p.  29.  (2)  28  K.  R.  344  (4  B.  &  C.  485; 

^  6  Dowl.  &  By.  536). 
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and  low  water  mark  the  property  of  the  Crown.  No  authority  is 
needed  for  this  position,  but  only  the  known  principle  which  has 
obtained  for  the  mutual  adjustment  and  security  of  property.  The 
money,  therefore,  must  be  paid  to  the  Crown. 

AXDBRSON,  B. : 

I  am  of  the  same  opinion.  I  think  the  question  is  precisely  the 
same,  whether  the  claim  is  made  as  against  the  Crown  or  the 
Crown's  grantee.  Suppose  the  Crown,  being  the  owner  of  the  fore 
shore — that  is,  the  space  between  high  and  low  water  mark — grants 
the  adjoining  soil  to  an  individual ;  and  the  water  gradually  *recede8 
from  the  fore  shore,  no  intermediate  period  of  the  change  being  per- 
ceptible ;  in  that  case  the  right  of  the  grantee  of  the  Crown  would 
go  forward  with  the  change.  On  the  other  hand,  if  the  sea 
gradually  covered  the  land  so  granted,  the  Crown  would  be  the 
gainer  of  the  land.  The  principle  laid  down  by  Lord  Hale,  that 
the  party  who  suffers  the  loss  shall  be  entitled  also  to  the  benefit, 
governs  and  decides  the  question.  That  which  cannot  be  perceived 
in  its  progress  is  taken  to  be  as  if  it  never  had  existed  at  all. 


In  re 
Hull  and 

8ELBT 

Railway. 


[  •883  ] 


GuRNBY,  B.,  and  Maulb,  B.,  concurred. 


Judgment  for  the  Crown. 


JACKSON  V.   CUMMINS  and   Others  (1). 

(5  Meesoii  &  Welsby,  342—351 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  265;  3  Jur.  436.) 
No  lien  exists  at  oommon  law  for  the  agistment  of  milch  cows. 

Trespass  for  breaking  and  entering  an  outhouse  and  premises 
belonging  to  the  plaintiff,  and  seizing  and  driving  away  ten  cows, 
the  property  of  the  plaintiff,  and  converting  and  disposing  of  the 
same  to  the  defendants'  own  use,  &c. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  as  >to  taking 
&c.  two  of  the  cows,  that  the  said  cows,  for  the  space  of  eight 
months  before  the  said  time  when  &c.,  had  been  depastured, 
agisted,  and  fed  by  the  defendant  Charles  Cummins  for  the 
plaintiff,  in  and  upon  certain  lands  of  him  the  said  Charles 
Cummins,  at  the  request  of  the  plaintiff,  for  a  certain  reward 
and  remuneration  to  be  paid  the   said  Charles  Cummins  by  the 

(1)  Cited  by  Pattbson,  J.  in  Fwth  raoe-horse)  (1849)  18  L.  J.  Q.  B.  263, 
V.  Simpson  (case  of  the  trainer  of  a      266. — E.  0. 

B.R. — VOL.  LH.  47 


1839. 

Hxch.  of 
Pleas. 
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Jackson  plaintiff,  and  there  was  and  still  is  due  and  owing  to  the  said 
Cummins.  C.  Cummins  from  the  plaintiff  the  sum  of  161.  5«.,  for  and  in 
respect  of  the  said  agistment  of  the  said  two  cows:  and  that  it 
was  agreed  between  the  plaintiff  and  defendant  Charles  Cummins, 
that  the  said  C.  Cummins  should  retain,  have,  and  take  and  keep 
the  possession  of  the  said  two  cows  so  long  as  the  said  sum  of 
16Z.  5^.  should  remain  unpaid :  that  the  said  two  cows  then  and 
at  the  time  of  the  said  agreement  were  in  the  possession  of  the 
said  C.  Cummins,  and  so  remained  until  the  plaintiff  fraudulently, 
unlawfully,  and  wrongfully  took  them  out  of  the  same  as  herein- 
after mentioned;  that  afterwards,  and  after  the  said  agreement, 
[  *3^3  ]  and  whilst  the  said  two  cows  *were  in  the  possession  of  the  said 
C.  Cummins  under  the  same,  and  whilst  the  said  C.  Cummins 
had  a  lien  upon  the  same  by  law  and  by  the  agreement  aforesaid, 
and  just  before  the  said  time  when  &c.,  the  plaintiff  wrongfully, 
unlawfully,  and  surreptitiously,  and  contrary  to  the  said  agree- 
ment, with  force  and  arms,  broke  and  entered  the  said  close  of 
the  said  C.  Cummins  in  which  the  said  two  cows  were  depasturing 
and  agisting  as  aforesaid,  and  wrongfully,  fraudulently,  unjustly, 
and  unlawfully  took,  carried,  and  drove  away  the  same  out  of  the 
said  close  of  the  said  C.  Cummins,  and  put  and  placed  the  same 
in  the  said  outhouse  and  premises  in  the  declaration  mentioned, 
without  paying  the  said  sum  so  agreed  to,  and  then  due  to  the 
said  C.  Cummins.  The  plea  concluded  with  a  justification  by 
the  defendant  Cummins  in  his  own  right,  and  by  the  other 
defendants  as  his  servants,  in  peaceably  entering  the  outhouse 
and  premises,  in  order  to  retake  the  cattle,  and  retaking  them 
accordingly. 

The  plaintiff  took  issue  on  the  first  plea,  and  to  the  second 
replied  de  injurid. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for 
Yorkshire,  when  it  was  proved  that  the  cows  had  been  depastured 
on  land  belonging  to  the  defendant.  The  jury  found  that  there 
was  no  such  agreement  as  stated  in  the  plea,  that  the  defendant 
should  retain  and  keep  possession  of  the  cows  until  the  amount 
due  for  the  pasturage  was  paid,  and  thereupon  found  a  verdict 
for  the  plaintiff,  the  learned  Judge  reserving  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  a  lien  existed  at  common  law  for  the  agistment  of 
cattle.  Alexander  having,  in  Easter  Term  last,  obtained  a  rule 
accordingly, 
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Creg8tcell  now  showed  cause  :  Jackson 

V. 

The  point  that  arises  in  this  case  involves  the  question  whether     Cummins. 
the  case  of  Chapman  *v.  Allen  (i)  be  now  law.     The  first  question       [  ♦344  ] 
is,  whether  a  lien  may  be  given  in  evidence  under  the  general 
issue, 

(Pabke,  B.  :   It  certainly  cannot  be  given  in  evidence  under  the 
general  issue.) 

The  next  question  is,  whether  the  second  plea  is  a  good  answer 
to  the  action.  The  plea  begins  by  alleging  that  the  cows  had  been 
agisted  and  fed  by  the  defendant,  and  that  a  sum  of  money  had 
become  due;  but  it  does  not  allege  upon  what  contract  the  cows 
had  been  delivered  to  be  depastured:  it  does  not  state  when  the 
money  was  to  be  paid,  nor  does  it  allege  that  the  money  was  to 
be  paid  upon  the  redelivery  of  them.  It  therefore  does  not  state 
circumstances  which  can  confer  a  lien;  and  the  jury  have  negatived 
the  existence  of  the  agreement  that  the  defendant  should  keep 
possession  of  the  cows  until  the  money  should  be  paid.  The 
defendant  cannot  now  avail  himself  of  the  argument  that  the 
plea  is  double,  and  that  he  meant  it  in  two  senses:  a  lien  by 
common  law,  and  a  lien  on  the  agreement.  And  there  was  no  lien 
for  agistment  at  common  law.  There  is  an  ingenious  argument, 
in  Scarf e  v.  Morgan  (2),  that  the  case  of  Chapman  v.  Allen  might 
be  supported  on  the  ground  that  the  party  had  a  right  to  go  and 
milk  the  cows,  and  therefore  a  lien  would  have  been  inconsistent 
with  the  bailment.  But  the  decision  in  Chapman  v.  Allen  did  not 
proceed  on  any  such  ground,  but  on  the  general  principle. 

(Albebson,  B.  :  The  owner  must  have  a  right  to  possession  of 
the  cows  for  the  purpose  of  milking,  as,  in  the  case  of  a  livery- 
stable-keeper,  the  owner  has  a  right  to  the  possession  of  his  horse 
for  the  purpose  of  riding  him.) 

It  must  be  admitted  that  the  doctrine  of  lien  has  been  considerably 
enlarged  in  modem  times,  but  it  must  have  some  limit.  It  was 
formerly  confined  to  cases  where  skill  and  labour  were  employed 
about  the  article.  Another  case  was  where  *a  party  was  bound  [  ••^^o  ] 
by  law  to  receive  the  article  or  the  animal,  as  in  the  case  of  an 
innkeeper.    The  doctrine  of    lien  must  proceed  on  a  presumed 

(1)  Oro.  Car.  271.  (2)  51  R.  fi.  668  (4  M.  &  W.  270). 
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Jackson      contract.     The  party  might  perhaps  have  had  a  right  to  take  the 
CuMMiNa.     co^s  away  for  the  purpose  of  milking  them. 

(Maulb,  B.  :  That  would  be  precisely  the  case  of   the  livery- 
stable-keeper.) 

Certainly.  The  owner  might  find  it  more  convenient  to  milk  them 
in  a  shed  adjoining  the  field.  In  Chapman  v.  Allm  (i),  it  was  held 
by  Groke,  J.,  and  Jones,  J.,  that  the  defendant,  with  whom  the 
cows  were  depastured,  might  not  detain  the  cattle  until  the  money 
was  paid,  but  that  he  was  obliged  to  bring  his  action  for  the 
pasturage ;  and  they  said,  ''  It  is  not  like  to  the  cases  of  an 
innkeeper  or  tailor;  they  may  retain  the  horse  or  garment 
delivered  to  them  until  they  be  satisfied.  But  not  where  one 
receives  horses  or  kine  or  other  cattle  to  pasturage,  paying  for 
them  a  weekly  sum,  unless  there  be  such  an  agreement  between 
them."  Nothing  is  there  said  about  milking  the  cows,  as  suggested 
by  Mr.  Byles  in  the  argument  in  Scarfe  v.  Morgan.  That  was 
the  case  of  a  special  verdict,  and  it  was  not  pursued  further. 
In  Judson  v.  Etherid<fe  (2),  it  was  held  that  a  livery-stable-keeper 
had  no  lien  on  a  horse  delivered  to  him  to  be  stabled  and  fed. 
There,  to  a  count  in  detinue  for  detaining  a  horse,  the  defendant 
pleaded  that  the  plaintiff  had  delivered  the  horse  to  him  to  be 
stabled  and  taken  care  of  and  fed,  and  kept  by  him  for  the  plaintiff 
for  reward ;  and  that  101.  became  due  as  a  reasonable  reward,  and 
so  justified  the  detainer  for  that  sum  ;  and  it  was  held,  on  general 
demurrer,  that  the  plea  was  bad,  and  that  he  had  no  lien.  The 
plea  did  not  state  that  the  horse  was  delivered  subject  to  the 
owner's  right  to  use  him.  Lord  Lyndhxjest,  C.  B.,  says:  "I  am 
of  opinion  that  he  has  no  lien.  The  present  case  is  distinguishable 
from  the  case  of  workmen  and  artificers,  and  persons  carrying 
[  *346  ]  on  a  particular  *  trade,  who  have  been  held  to  have  a  lien  by  virtue 
of  labour  performed  in  the  course  of  their  trade,  upon  chattels 
bailed  to  them."  In  this  case  there  is  no  application  of  labour 
— nothing  but  permission  to  turn  the  cows  into  the  field,  and 
allowing  them  to  eat  the  grass.  In  Scarfe  v.  Morgan,  where  the 
Court  held  that  the  defendant  had  a  specific  lien  for  the  price  of 
covering  a  mare,  the  plaintiff  had  the  use  of  the  defendant's  horse, 
and  would  have  the  produce,  and  he  would  have  the  mare  back 
in  an  improved  state.  On  these  grounds  it  is  submitted  that  no 
lien  existed  in  the  present  case. 

(1)  Cro.  Car.  273.  (2)  1  Cr.  &M.  743;   3  Tyr.  954. 
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Alexander,  in  support  of  the  rule  :  Jackbon 

r. 

This  case  raises  the  question  whether  the  case  of  Scarfe  v.  Oumminr. 
Morgan  was  properly  decided,  where  all  the  older  cases  were 
cited,  and  Chapman  v.  Allen  amongst  the  rest;  and  there  this 
Court  held  that  a  lien  existed.  In  Chase  v.  Westmore  (i),  the  first 
glimmering  of  a  more  liberal  mode  of  construing  the  doctrine  of 
lien  appeared.  In  that  case  it  was  held,  that  a  workman,  having 
bestowed  his  labour  upon  a  chattel  in  consideration  of  a  price  fixed 
in  amount  by  his  agreement  with  the  owner,  might  detain  the 
chattel  until  the  price  was  paid.  That  was  the  case  of  a  lien 
claimed  by  the  defendants  for  wheat  which  they  had  ground,  under 
a  specific  price  for  the  grinding  of  it.  Lord  Ellenborouoh  there 
says,  (after  stating  that  the  question  was,  whether  a  workman, 
having  bestowed  his  labour  upon  a  chattel,  in  consideration  of 
a  price  or  reward  fixed  in  amount  by  agreement  with  the  owner, 
at  the  time  of  its  delivery  to  him,  can  by  law  detain  the  chattel 
until  the  price  be  paid,  or  must  seek  his  remedy  by  action,  no 
time  or  mode  of  payment  having  been  appointed  by  the  agreeii.ent) 
— **  We  are  all  of  opinion,  that  if  a  right  to  detain  exists  in  the 
general  case  that  I  have  mentioned,  the  present  defendants  have 
a  *  right  to  detain  the  goods  in  question,  for  the  money  due  to  them  [  *347  ] 
for  grinding  the  wheat.  The  general  question  is  of  very  great  and 
extensive  importance.  Several  authorities  were  referred  to  against 
the  right  to  detain ;  but  if  these  authorities  are  not  supported 
by  law  and  reason,  the  convenience  of  mankind  certainly  requires 
that  our  decision  should  not  be  governed  by  them ;  and  we  believe 
that  the  practice  of  modern  times  has  not  proceeded  upon  any 
distinction  between  an  agreement  for  a  stipulated  price,  and  the 
implied  contract  to  pay  a  reasonable  price  or  sum ;  and  that  the 
right  of  detainer  has  been  practically  alike."  His  Lordship  then 
goes  through  the  cases,  including,  amongst  others,  that  of  Chapman 
V.  Allen,  with  respect  to  which  he  says,  *'  That  case,  however,  does 
not  appear  to  have  been  decided  on  the  ground  supposed,  but 
rather  on  the  ground  that  a  person  taking  in  cattle  to  agist  could 
not  detain  until  the  price  be  paid ;  or  if  he  could  in  general  do  so, 
yet  that  in  the  particular  case  the  defendant  was  guilty  of  a 
conversion  as  against  the  plaintiff,  who  was  a  purchaser  of  the 
cattle,  by  having  delivered  them  over  to  a  third  person,  on 
receiving  from  such  third  person  the  amount  of  his  demand." 
And  his  Lordship  concludes  by  saying,  that  the  Court  thought 
(1)  17  K.  R.  301  (5  M.  &  S.  180). 
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Jaokboh  the  supposed  distinction  was  contrary  to  reason,  and  to  that 
GuMMiKs.  principle  in  the  law  which  requires  the  payment  of  the  price 
and  the  delivery  of  the  chattel  to  be  concurrent  acts,  where  no 
day  of  payment  is  given.  So,  in  Betan  v.  Waters  (i),  it  was  held 
that  a  trainer  had  a  lien  on  a  race-horse  for  his  charge  in  keeping 
and  training  him.  It  was  there  contended  that  no  lien  existed, 
and  Wallctce  v.  Woodffate  (2)  was  cited ;  but  Best,  Ch.  J.,  said, 
''  It  was  certainly  held  in  that  case,  on  the  authority  of  Yorke 
V.  Grenaucfh  (3),  that  a  livery-stable-keeper  has  no  lien;  but  this 
case  goes  farther,  and  on  the  principle  of  the  common  law,  that 
[  *3i8  ]  where  *the  bailee  expends  labour  and  skill  in  the  improvement  of 
the  subject  delivered  to  him,  he  has  a  lien  for  his  charge,  I 
think  the  trainer  has  a  lien  for  the  expense  and  skill  bestowed 
in  bringing  the  horse  into  condition  to  run  at  races."  Perhaps, 
if  that  case  had  followed  close  upon  the  case  of  Cliapman  v. 
Allen,  the  decision  would  have  been  different;  but  it  occurred 
at  a  time  when  the  doctrine  as  to  lien  had  become  more 
enlarged.  In  Scarfe  v.  Morgan,  all  the  cases  were  gone  into, 
and  this  Court  held  that  a  lien  existed  for  the  price  of  covering 
mares.  The  observation  of  Mr,  Byles  upon  the  case  of  Chapman 
V.  AUen  was  a  very  just  one;  and  he  adds,  ''There  is  no  other 
authority  to  show  that  there  can  be  no  lien  for  agistment ;  and 
whenever  that  question  arises,  it  will  probably  be  found  that  there 
may  be."  In  that  case,  Pabkb,  B.,  says,  ''  The  principle  seems 
to  be  well  laid  down  in  Bevan  v.  Waters  by  Lord  Chief  Justice 
Best,  that  where  a  bailee  has  expended  his  labour  and  skill  in 
the  improvement  of  a  chattel  delivered  to  him,  he  has  a  lien  for 
his  charges  in  that  respect.  Thus,  the  artificer,  to  whom  the 
goods  are  delivered  for  the  purpose  of  being  worked  up  into  form  ; 
or  the  farrier,  by  whose  skill  the  animal  is  cured  of  a  disease; 
or  the  horse-breaker,  by  whose  skill  he  is  rendered  manageable ; 
have  liens  on  the  chattels  in  respect  of  their  charges.  And  all 
such  specific  liens  being  consistent  with  the  principles  of  natural 
equity,  are  favoured  by  the  law,  which  is  construed  liberally  in 
such  cases."  That  judgment  proceeds  upon  the  enlarged  view 
of  the  doctrine  of  lien  acted  upon  in  Chase  v.  Westmare.  Why 
should  there  be  a  distinction  in  natural  equity  between  the  case 
of  a  trainer,  or  the  case  of  covering  mares,  and  the  improvement 
of  the  animal  by  feeding  it?     Tlie  case  of  Jud^on  v.  Etheridge 

(1)  33  R.  B.  692  (3  Car.  &  P.  520;  (2)  1  Car.  &P.  575  (Ry.  ftMoo.  193). 

Moo.  &  Mai.  235).  (3)  2  Ld.  Bay.  866. 
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is  distinguishable.     There,  the  horse  is  not  only  accessible  to  the      Jackson 
owner,  but  he  is  entitled  to  take  him  away  for  the  purposes  of  use ;     Cum vins. 
but  in  the  case  of  agistment,  though  it  must  be  understood  that  the 
owner  has  a  right  t  j  milk  the  cows,  yet  it  is  the  common  understand- 
ing *in  such  cases  that  they  are  to  be  milked  upon  the  spot  within       [  *349  ] 
the  limits  of  the  pasture.     If  any  doubt  exists  on  the  point,  as  the 
law  favours  the  existence  of  liens  for  the  purposes  of  natural  equity, 
the  Court  will  decide  in  favour  of  its  existence  in  the  present  case. 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
first  question  is,  whether  it  was  competent  for  the  defendant, 
under  this  plea,  which  speaks  of  a  lien  by  agreement,  to  set  up 
a  claim  for  a  lien  at  common  law  ?  If  it  were  necessary  to  decide 
that  question,  I  should  say  that  I  think  it  was  competent  for  him 
to  do  so.  The  plaintiff,  it  is  true,  might  have  demurred  specially 
to  the  plea  for  duplicity,  in  setting  up  two  distinct  grounds  of  lien, 
viz.  by  force  of  an  agreement,  and  by  the  general  law ;  but  as 
it  is,  the  averment  of  the  agreement  for  a  lien  may  be  rejected, 
and  the  claim  of  lien  under  the  general  law  supported,  should  such 
really  exist.  I  also  think  that,  after  the  recent  decision  in  Oiven 
V.  Knight  (i),  as  to  the  effect  of  lien  in  actions  of  trover,  the 
defendant  would  have  done  better  to  have  pleaded  that  the  plaintiff 
was  not  possessed  of  these  cows;  which  plea  would  have  been 
supported  by  proof  of  the  lien,  giving  to  the  defendant  a  special 
property  in  them  at  the  time  of  the  trespass.  It  is  not,  however, 
necessary  to  decide  either  of  these  points,  because  I  think  that 
by  the  general  law  no  lien  exists  in  the  case  of  agistment.  Tlie 
general  rule,  as  laid  down  by  Best,  Ch.  J.,  in  Bevan  v.  WaterSy 
and  by  this  Court  in  Scar/e  v.  Mirrgan,  is,  that  by  the  general  law, 
in  the  absence  of  any  special  agreement,  whenever  a  party  has 
expended  labour  and  skill  in  the  improvement  of  a  chattel  bailed 
to  him,  he  has  a  lien  upon  it.  Now,  the  case  of  agistment  does 
not  fall  within  that  principle,  inasmuch  as  the  agister  does  not 
confer  any  additional  value  on  the  article,  either  by  the  exertion 
of  any  *  skill  of  his  own,  or  indirectly  by  means  of  any  instrument  [  *360  ] 
in  his  possession,  as  was  the  case  with  the  stallion  in  Scar/e  v. 
Morgan;  he  simply  takes  in  the  animal  to  feed  it.  In  addition 
to  which,  we  have  the  express  authority  of  Chapman  v.  Allen, 
that  an  agister  has  no  lien ;  and  although  possibly  that  case  may 
(1)  44  E.  E.  649  (4  Bing.  N.  C.  54;  5  Scott,  307). 
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Jackson  have  been  decided  on  the  special  ground  that  there  had  been  an 
Cummins,  agreement  between  the  parties,  or  a  conversion  of  the  animal  had 
taken  place,  still  it  is  also  quite  possible  that  it  might  have 
proceeded  on  the  more  general  principle,  that  no  lien  can  exist 
in  the  case  of  agistment;  and  it  was  so  understood  by  this  Court 
in  Judson  v.  Etheridge.  The  analogy,  also,  of  the  case  of  the 
livery -stable -keeper,  who  has  no  lien  by  law,  furnishes  an 
additional  reason  why  none  can  exist  here;  for  this  is  a  case 
of  an  agistment  of  milch  cows,  and,  from  the  very  nature  of  the 
subject-matter,  the  owner  is  to  have  possession  of  them  during 
the  time  of  milking;  which  estabUshes  that  it  was  not  intended 
that  the  agister  was  to  have  the  entire  possession  of  the  thing 
bailed:  and  there  is  nothing  to  show  that  the  owner  might  not 
for  that  purpose,  have  taken  the  animals  out  of  the  field  wherein 
they  were  grazing,  if  he  had  thought  proper  so  to  do.  This  claim 
of  lien  is  therefore  inconsistent  with  the  necessary  enjoyment 
of  the  property  by  the  owner.  As  to  the  case  of  the  training- 
groom  it  is  not  necessary  to  say  anything,  as  it  has  not  been 
formally  decided ;  for  in  Jacobs  v.  Latour  (i),  the  point  was  left 
undetermined.  It  is  true,  there  is  a  Nisi  Prius  decision  of  Best, 
Ch.  J.,  in  Bevan  v.  Waters,  that  the  trainer  would  have  a  lien, 
on  the  ground  of  his  having  expended  labour  and  skill  in  bringing 
the  animal  into  condition  to  run  at  races ;  but  it  does  not  appear 
to  have  been  present  to  the  mind  of  the  Judge,  nor  was  the  usage 
of  training  to  that  effect  explained  to  him,  that  when  horses  are 
delivered  for  that  purpose,  the  owner  has  always  a  right,  during 
[  *35i  ]  the  continuance  *of  the  process,  to  take  the  animal  away  for  the 
purpose  of  running  races  for  plates  elsewhere.  The  right  of  lien, 
therefore,  must  be  subservient  to  this  general  right,  which  over- 
rides it ;  sj  that  I  doubt  if  that  doctrine  would  apply  where  the 
animal  delivered  was  a  race-horse,  as  that  case  differs  much  from 
the  ordinary  case  of  training.  I  do  not  say  that  the  case  of 
Bevan  v.  Waters  was  wrongly  decided ;  I  only  doubt  if  it  extends 
to  the  case  of  a  race-horse,  unless  perhaps  he  was  delivered  to  the 
groom  to  be  trained  for  the  purpose  of  running  a  specified  race,  when 
of  course  these  observations  of  mine  would  not  apply.  But,  at  all 
events,  I  am  clear  that  this  agister  has  no  lien,  as  his  case  certainly 
does  not  come  within  the  general  principles  which  have  been  estab- 
lished :  in  additi  n  to  which,  such  a  claim  would  be  inconsistent 
with  the  more  general  right  exerciseable  by  the  owner  of  the  cattle. 
(1)  6  Bing.  130;  2  M.  &  P.  201. 


VOL.  LU.] 


1839.    EX.     5  MEE.  &  W.  851. 


745 


Alderson,  B.  : 

I  agree  that  the  agister  has  no  lien  in  this  case, 
point,  however,  I  give  no  opinion. 


On  the  first 


Maule,  B.  : 

I  think  the  effect  of  this  plea  is  to  set  up  a  claim  of  lien  under 
the  agreement  only ;  for,  if  understood  in  the  sense  which  would 
make  it  not  demurrable,  it  says,  during  the  continuance  of  such  a 
state  of  circumstances,  these  cattle  were  taken  away.  On  the  other 
point,  I  agree  with  the  rest  of  the  Court  that  no  lien  exists. 

Rule  ducharged. 


Jackson 
t. 

Cummins. 


MARTIN  V.  PORTER  (1). 

(5  Meeson  &  Welsby,  351—354;  8.  C.  2  H.  &  H.  70.) 

Where  the  defendant,  in  working  his  coal  mine,  broke  through  the  barrier, 
and  worked  the  coal  under  the  land  adjoining,  belonging  to  the  plaintiff, 
and  raised  it  for  purposes  of  sale :  Held,  in  trespass  for  such  working,  that 
the  proper  estimate  of  damages  was  the  value  of  the  coal  when  gotten, 
without  deducting  the  expense  of  getting  it. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  situate  at 
Darfield,  in  the  county  of  York,  and  breaking  and  entering  a  certain 
coal  mine,  &c.,  under  the  said  close,  and  taking  and  carrying  away 
the  coal,  and  carrying  it  along  and  through  levels  and  ways,  and 
taking  away  other  coals  and  converting  and  disposing  thereof  to 
the  use  of  the  defendant. 

Plea,  payment  into  Court  of  the  sum  of  188Z.,  and  no  damages 
idtra.     Replication,  damages  ultra. 

At  the  trial  before  Parke,  B.,  at  the  York  Spring  Assizes,  it 
appeared  that  the  plaintiff  was  a  lessee  of  coal  mines  under  the 
Duke  of  Leeds,  and  that  the  defendant  was  the  owner  of  the 
adjoining  estate.  In  the  year  1888,  in  consequence  of  inquiries 
having  been  instituted,  it  was  discovered  that  the  defendant  had 
worked  the  coal  under  the  plaintiff's  land,  to  an  extent  exceeding 


(1)  Explained  by  Lord  Denman, 
Ch.  J.,  in  Morgan  v.  rowell  (1842) 
3  Q.  B.  278,  284,  11  L.  J.  Q.  B.  263. 
Commented  on  and  principle  adopted 
by  Lord  Hatherley,  L.  C,  in  Jegon 
V.  Vivian  (1871)  L.  R.  6  Oh.  742,  760— 
762,  40  L.  J.  Ch.  389.  See  previous 
cases  commented  on  by  Fhy,  J.  in 
Trotter  v.  Maclean    (1879)  13  Ch.  D. 


574,  586,  49  L.  J.  Ch.  256.  And  see 
Whitwham  v.  Westminster  Brymbo  Co(d 
Co.  [1896]  1  Ch.  894,  65  L.  J.  Q.  B. 
508;  [1896]  2  Ch.  538,  65  L.  J.  Q.  B. 
741,  C.  A.  Compare  Livingstone  v. 
Rawyards  Coal  Go,  (H.  L.  Sc.  1880) 
5  App.  Cas.  25 ;  Tayl(yr  v.  Moslyn  ( 1 886) 
.S3  Ch.  T)iv.  226, 55  L.J.  Ch. 893.— R.  C. 


1839. 

Exch,  of 
Pleas, 

[  351  ] 


[862] 
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Martin  a  rood.  The  defendant,  by  paying  money  into  Court,  admitted  the 
PoBTKB.  trespass;  and  the  only  question  at  the  trial  was,  upon  what 
principle  the  damages  were  to  be  assessed ;  the  plaintiff  contending 
that  he  had  a  right  to  hold  the  defendant  liable  for  the  value  of 
the  coal  when  gotten,  and  when  first  it  existed  as  a  chattel,  without 
any  deduction  for  the  expense  of  getting  it ;  that  he  ought  also  to 
pay  for  the  underground  way-leave,  having  carried  coals  from  his 
own  colliery  through  the  plaintiff's  bed  of  coal.  The  learned 
Judge  was  of  opinion  that  the  plaintiff  would  have  been  entitled 
in  an  action  of  trover  to  the  value  of  the  coal  as  a  chattel,  either 
at  the  pit's  mouth  or  on  the  canal  bank,  if  the  plaintiff  had 
demanded  it  at  either  place,  and  the  defendant  had  converted  it, 
without  allowing  the  defendant  anything  for  having  worked  and 
brought  it  there ;  that,  not  having  made  such  a  demand,  and  this 
action  being  trespass,  he  was  entitled  to  the  value  of  the  coal  as  a 
chattel  at  the  time  when  the  defendant  began  to  take  it  away,  that 
is,  as  soon  as  it  existed  as  a  chattel,  which  value  would  be  the  sale 
price  at  the  pit's  mouth,  after  deducting  the  expense  of  carrying 
the  coals  from  the  place  in  the  mine  where  they  were  got  to  the 
pit's  mouth ;  and  that  he  was  also  entitled  to  compensation  for  the 
defendant's  passing  through  his  coal,  with  coals  gotten  from  his 
own  mines,  and  ought  to  pay  as  for  a  way-leave,  which,  in  the 
neighbourhood  of  Leeds,  was  proved  to  be  2d.  per  ton.  The  jury 
adopted  the  above  principle,  and  found  the  value  of  the  coals,  when 
got,  to  be  2511.  98.  6d. ;  and  they  also  gave  50Z.  for  the  use  of  the 
[  ♦353  ]  *  way-leave,  making  together  301Z.  9s.  6rf.  The  learned  Judge  gave 
the  defendant  leave  to  move  to  reduce  the  damages  to  16/.,  if  this 
Court  should  be  of  opinion  that  the  proper  measure  of  damages  was 
the  value  of  the  coal  in  the  bed,  which  the  jury  estimated  at  149/. 

Alexander y  in  Easter  Term,  moved  accordingly : 

The  damages  ought  to  be  estimated  by  the  average  value  of  the 
coal  as  lying  undisturbed  within  its  native  bed.  The  plamtiff  had 
incurred  no  expense  or  risk  in  the  necessary  preparations  for  its 
working.  As  far  as  he  was  concerned,  it  might  still  have  lain 
undisturbed,  and  probably  would  have  done  so,  as  the  evidence 
showed  that  the  expense  to  him  of  working  out  so  small  and 
detached  a  bed  of  coal  as  the  one  in  question  (altogether  containing 
little  more  than  two  acres  and  a  half)  would  be  double  its  saleable 
price.  Had  he  contracted  to  sell  it  ungotten,  the  average  price  of 
coal  per  acre  in  that  neighbourhood  being  (as  proved)  only  800/., 
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the  price  for  the  coal  in  question  would  have  been  much  below  the  Mabtiit 
sum  paid  into  Court.  To  allow  of  any  other  estimate  of  damages,  porter. 
would  be  to  confer  on  the  plaintiff  a  large  profit,  in  the  absence  of 
anything  either  done  or  suffered  by  him  upon  the  occasion.  That 
he  should  not  lose  anything  by  the  unauthorized  act  of  the 
defendant,  is  just ;  and  the  proposed  reduction  of  the  damages 
would  be  consistent  with  that  view :  but  if  he  retain  the  amount 
given,  on  the  principle  laid  down  by  the  learned  Judge  at  the  trial, 
he  is  paid,  not  merely  the  value  of  his  coal,  but  a  doubled  value, 
to  which  he  has  in  no  respect,  by  any  acts  of  his  own,  entitled 
himself,  and  which  cannot  be  created  by  any  tortious  act  of  another. 
Whether  the  defendant  approached  the  coals  without  or  with  the 
sanction  of  the  plaintiff,  cannot  alter  their  intrinsic  worth;  and 
what  that  worth  was  when  the  defendant  commenced  his  workings, 
ought  to  be  the  proper  test  of  this  part  of  the  damages.  It  must 
not  be  forgotten,  that  the  sum  claimed  by  the  plaintiff,  as  the 
additional  price  of  the  coals,  is  precisely  *the  amount  actually  paid  [  •ssi  ] 
by  the  defendant  himself  to  the  workmen  before  the  coals  were 
brought  from  their  original  situation  to  the  bottom  of  the  pit ;  and 
which  must  equally  have  been  paid  by  the  plaintiff,  had  he  been 
working  with  the  same  object. 

Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  If 
the  plaintiff  had  demanded  the  coals  from  the  defendant,  no  lien 
could  have  been  set  up  in  respect  of  the  expense  of  getting  them. 
How,  then,  can  he  now  claim  to  deduct  it  ?  He  cannot  set  up  his 
own  wrong.  The  plaintiff  had  a  right  to  treat  these  coals  as  a 
chattel  to  which  he  was  entitled.  He  did  so,  and  the  only  question 
then  was  their  value.  That  the  jury  have  found.  It  may  seem  a 
hardship  that  the  plaintiff  should  make  this  extra  profit  of  the  coal, 
but  still  the  rule  of  law  must  prevail. 

Parkb,  B.  : 

I  remain  of  the  same  opinion  as  I  entertained  at  the  trial.  The 
plaintiff  is  entitled  to  be  placed  in  the  same  situation  as  if  these 
coals  had  been  chattels  belonging  to  himself,  which  had  been 
carried  away  by  the  defendant,  and  must  be  paid  their  value  at  the 
time  they  were  begun  to  be  taken  away.  He  had  a  right  to  them, 
without  being  subject  to  the  expense  of  getting  them,  which  was  a 
wrongful  act  by  the  defendant,  and  for  which  the  defendant  cannot 
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Lr.r. 


Martin 

V. 
POBTBR. 


claim  to  be  reiinburBed.  I  am  not  sorry  this  rule  is  adopted ;  as 
it  will  tend  to  prevent  trespasses  of  this  kind,  wliich  are  generally 
wilful. 


Alderson,  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  damages,  as  for 
a  trespass  to  his  goods,  the  same  as  he  would  to  any  other  descrip- 
tion of  goods  belonging  to  him.  The  proper  estimate  is  the  value 
of  them  when  gotten,  and  when  the  defendant  took  them  away. 

Maulb,  B.  : 

I  concur  with  the  rest  of  the  Court,  and  think  the  plaintiff  had 
his  claims  assessed  in  a  manner  which  he  was  entitled  to. 

Rtde  refused. 


1639.       DOE  D.   SIMON  HISCOCKS   v.   JOHN   HISC0CKS{1). 

(5  Meeson  &  Welsby,  363—372;  S.  C.  9  I^.  J.  (N.  S.)  Ex.  27 ;  3  Jur.  955.) 


Exch.  of 
Pleas, 

[363  ] 


[  •se*  ] 


A  testator  devised  lands  to  his  son  John  H.  for  life;  and  from  his  decease, 
to  the  testator's  grandson  John  H.,  eldest  son  of  the  said  John  H.,  for  life; 
and  on  his  decease,  to  the  first  son  of  the  body  of  his  said  grandson  John  H. 
in  tail  male,  with  other  remainders  over.  At  the  time  of  making  the  will, 
the  testator's  son  John  H.  had  been  twice  married ;  by  his  first  wife  he  had 
one  son,  Simon,  by  his  second  wife  an  eldest  son,  John,  and  other  younger 
children,  sons  and  daughters:  Held,  that  evidence  of  the  instructions  given 
by  the  testator  for  his  will,  and  of  his  declarations,  was  not  admissible  to 
show  which  of  these  two  grandsons  was  intended  by  the  description  in 
the  will. 

Qucere,  whether  the  devise  were  not  void  for  uncertainty. 

Ejectment  for  lands  in  the  county  of  Devon.  At  the  trial  before 
Bosanquet,  J.,  at  the  Devonshire  Spring  Assizes,  1838,  it  api>eared 
that  the  lessor  of  the  plaintiff  claimed  the  premises  in  dispute 
under  the  will  of  Simon  Hiscocks,  the  grandfather  of  both  the 
lessor  of  the  plaintiff  and  the  defendant,  dated  7th  of  July,  1822, 
whereby  the  testator  devised  the  premises  in  question  to  his  son 
John  Hiscocks,  to  *hold  the  same  unto  him  his  said  son,  John 
Hiscocks,  and  his  assigns,  for  and  during  the  term  of  his  natural 
life ;  and  immediately  on  the  decease  of  the  said  John  Hiscocks, 
the  testator  gave  and  devised  all  and  singular  the  said  last  described 


(1)  Cited  by  Blackburn,  J.  in 
AlU/ood  V.  BJake  (1873)  L.  R.  8  Ex. 
160,  163,  42  L.  J.  Ex.  101,  104  ;  and 
by  CooKBXTRN,  Ch  J., in  Sttgden  v.  Lord 


St,  Lwnards  (1876)  1  P.  D.  154,  227, 

45  L.  J.  P.  49,  58.     And  see  cases 
cited  in  note  to  Doe  d.  Gord  v.  Nftd^^ 

46  R.  R.  521.— R.  C. 


VOL.  LH.]        1889.    EX.     5  MEE.  &  W.  864—865.  749 

hereditaments  and  premises  onto  his  grandson  John  Hiscocks,        Dosd. 

HiSGOCKB 

eldest  son  of  the  said  John  Hiscocks,  and  his  assigns,  for  and  r. 

during  the  term  of  his  natural  life;  and  immediately  on  his  ^^scocks. 
decease,  the  testator  gave  and  devised  the  same  hereditaments  and 
premises  unto  the  first  son  of  the  body  of  his  said  grandson  John 
Hiscocks,  and  the  heirs  male  of  his  body  lawfully  issuing ;  with 
remainders  over.  At  the  time  of  making  the  will,  John  Hiscocks, 
the  son  of  the  testator,  had  issue,  by  a  first  marriage,  Simon 
Hiscocks,  the  lessor  of  the  plaintiff;  and  by  a  second  marriage, 
John  Hiscocks  the  defendant,  and  several  other  younger  children, 
sons  and  daughters.  It  appeared  also,  that  the  estate  had  come  to 
the  testator  from  the  father  of  John  Hiscocks',  the  son's,  second 
wife.  Under  these  circumstances,  neither  of  the  parties  in  the 
cause  answering  fully  the  description  given  in  the  will  (inasmuch  as 
the  lessor  of  the  plaintiff,  though  the  eldest  son  of  John  Hiscocks  the 
elder,  bore  the  name  of  Simon,  not  John,  whereas  the  defendant, 
though  his  name  was  John,  was  only  his  father's  eldest  son  by  a 
second  marriage),  the  plaintiff's  counsel  proposed  to  give  in  evi- 
dence the  instructions  given  by  the  testator  for  his  will,  and  also 
declarations  made  by  him  after  its  execution,  to  show  that  the 
lessor  of  the  plaintiff  was  really  the  person  in  his  contemplation  as 
the  object  of  his  bounty,  at  the  time  of  making  the  will.  This 
evidence  was  objected  to  by  the  defendant's  counsel,  but  received 
by  the  learned  Judge,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  it  inadmissible : 
and  evidence  of  this  nature  having  been  adduced  on  both  sides,  the 
jury  found  a  verdict  for  the  plaintiff. 

In  the  following  Term,  Erie  obtained  a  rule  nisi  for  a  nonsuit  or 
a  new  trial,  on  the  ground  that  this  evidence  *was  improperly      [  'ses  ] 
received ;  against  which,  in  last  Michaelmas  Term, 

Crowder  and  Bere  showed  cause  (i),  and  contended  that  this 
was  a  case  of  latent  ambiguity,  which  did  not  arise  until  the  state 
of  the  family  was  proved,  and  it  appeared  that  the  testator  had 
made  a  mistake  in  the  name  of  the  intended  devisee ;  and  the  case 
therefore  fell  within  the  established  principle,  that  a  latent 
ambiguity,  where  no  uncertainty  appeared  on  the  face  of  the  will 
itself,  might  be  holpen  by  extrinsic  evidence ;  and  they  cited  or 

(1)  The  subject  is  so  fully  discussed      the   arguments,   which  ran  to  great 
in  the  judgment  of  the  Court,  that  it      length,  in  detail. 
i»  not  considered  necessary  to  report 
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DoBd.  referred  to  the  following  authorities:  Cheyney's  case  (i),  Counden  v. 
HI8C00KS  ^^^^1^^  ^2j^  j^^^^^^  ^  Xeuman  (3),  Day  v.  ri%</  (4),  JSmimonf  v.  FWZ (5), 
HiscooKs.     Hampshire  v.  Peirce  (6),  Dowset  v.  Sttv^f  (7),  Bradicin  v.  Harper  (8)^ 

Thomas  v.  Thomas  (9),  Pric€  v.  Pa</«  (lo),  Smith  v.  Con<*j/  (11),  Careless 

V.    Careless  (12),   Doe    d.   Oxenden  v.   Chichester  {is),   Goodtitle    v. 

Southern  (14),  Doc  d.  L^  Chevalier  v.  Huthivaite  (16),  Z)o«  d.  Morgan  v. 

Morgan  (16),  Richardson  v.  JFaf^on  (17),  Miller  v.  Tratyr*  (is),  and 

Z)o€  d.  Gord  v.  ATeed*  (19). 

£r/«  and  £1<f^  contra,  argued — first,  that  as  soon  as  evidence 
of  the  state  of  the  family  had  been  given,  all  the  words  of  the 
devise  were  capable  of  an  application,  which  the  Judge  ought  then 
[  "see  ]  to  have  made  without  receiving  further  *parol  evidence :  viz.  by 
construing  the  words  ''eldest  son  of  the  said  John  Hiscocks,"  to 
mean  the  eldest  son  by  the  second  venter ;  in  support  of  which 
argument  they  cited  Steede  v.  Beirier  (20),  Foster  v.  Ramsay  {2i), 
Wilkinson  v.  Adam  (22),  Beachcroft  v.  Beachcroft  (23),  Gill  v. 
Shelley  (24),  Fraser  v.  Piggott  (26),  Lewis  v.  Leivellin  (26),  and  Davies 
V.  Williams  (27). 

Secondly,  that  the  evidence  of  the  testator's  intention  was  not 
admissible  in  this  case,  because  it  went  to  show  an  intention  con- 
tradictory of  one  which  was  plainly  expressed  in  the  will,  and  was 
capable  of  an  application  ;  or,  if  not  applicable  by  inquiry  into  the 
surrounding  circumstances,  that  the  devise  was  altogether  void.  In 
this  part  of  the  argument,  besides  the  cases  referred  to  by  the 
plaintiff's  counsel,  the  following  were  mentioned:  Parsons  v. 
Parsons  (28),  Baylis  v.  Attomey'Oeneral{29),  Herbert  v.  Reid{dO). 
Thirdly,  that  at  all  events  the  declarations  of  the  testator,  being 

(1)  6  Co.  Hep.  68.  (17)  38  E.  B.  366  (4  B.  &  Ad.  787 ; 

(2)  Hob.  32.  1  Nev.  &  Man.  567). 

(3)  1  W.  Bl.  60.  (18)  34  B.   B.   703  (8  Bing.  244 ; 

(4)  1  P.  Wms.  286.  1  Moore  &  Scott,  342). 

(5)  2  P.  Wms.  141.  (19)  46  B.  B.  521  (2  M.  &  W.  129). 

(6)  2  Ves.  Sen.  216.  (20)  1  Freem.  292. 

(7)  AmbL  175.  (21)  8  Vin.  310.  pi.  9 ;  2  Sid.  149. 

(8)  Id,  374.  (22)  12  B.  B.  255  (1  V.  &  B.  422). 

(9)  3  B.  B.  306  (6  T.  B.  671).  (23)  16  B.  B.  242  (1  Madd.  430). 

(10)  4  Ves.  680.  (24)  34  B.  B.  106  (2  Buss.  &  MyL  336). 

(11)  6  Ves.  42.  (25)  34  B.  B.  290  (Younge,  354). 

(12)  15  B.   B.    134    (1    Mer.   384;  (26)  23  B.  B.  201  (1  T.  &  B.  KM). 
19  Ves.  604).  (27)  1   Ad.  &  El.   688 ;  3  Nev.  & 

(13)  3  Taunt.  147.  Man.  821. 

(14)  14  B.  B.  435  (1  M.  &  S.  299).  (28)  1  Ves.  Jun.  266. 

(15)  22  B.  B.  508  (3  B.  &  Aid.  632).  (29)  2  Atk.  239. 

(16)  38  B.  B.  611  (1  Gr.  &  M.  235).  (30)  16  Vea.  481. 
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made  subsequently  to  the  will,  could  not  be  received:   Doe  d.  Dosd. 

Morgan  v.  Morgan,   Haiiis  v.  Bishop  of  Lincoln  (i),  Rachjield   v.  ^^^^^ 

Careless  (2).  Hiscookb. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinobr,  G.  B.  : 

This  was  an  action  of  ejectment,  brought  on  the  demise  of  Simon 
Hiscocks  against  John  Hiscocks.  The  question  turned  on  the  words 
of  a  devise  in  the  will  of  Simon  Hiscocks,  the  grandfather  of  the 
lessor  of  the  plaintiff  and  of  the  defendant.  By  his  will,  Simon 
Hiscocks,  after  devising  estates  to  his  son  Simon  *for  life,  and  from  [  *^^  ] 
and  after  his  death  to  his  grandson  Henry  Hiscocks  in  tail  male, 
and  making,  as  to  certain  other  estates,  an  exactly  similar  provision 
in  favour  of  his  son  John  for  life ;  then,  after  his  death,  the  testator 
devises  those  estates  to  ''  my  grandson  John  Hiscocks,  eldest  son  of 
the  said  John  Hiscocks."  It  is  on  this  devise  that  the  question 
wholly  turns. 

In  fact,  John  Hiscocks  the  father  had  been  twice  married ;  by  his 
first  wife  he  had  Simon,  the  lessor  of  the  plaintiff,  his  eldest  son : 
the  eldest  son  of  the  second  marriage  was  John  Hiscocks  the 
defendant.  The  devise,  therefore,  does  not,  both  by  name  and 
description,  apply  to  either  the  lessor  of  the  plaintiff,  who  is  the 
eldest  son,  but  whose  name  is  Simon,  nor  to  the  defendant,  who, 
though  his  name  is  John,  is  not  the  eldest  son. 

The  cause  was  tried  before  Mr.  Justice  Bosanquet,  at  the  Spring 
Assizes  for  the  county  of  Devon,  1888,  and  that  learned  Judge 
admitted  evidence  of  the  instructions  of  the  testator  for  the  will, 
and  of  his  declarations  after  the  will  was  made,  in  order  to  explain 
the  ambiguity  in  the  devise,  arising  from  this  state  of  facts  ;  and  the 
verdict  having  been  found  for  the  lessor  of  the  plaintiff,  a  rule  has 
been  obtained  for  a  nonsuit  or  new  trial,  on  the  ground  that  such 
evidence  of  intention  was  not  receivable  in  this  case.  And  after 
fully  considering  the  question,  which  was  very  well  argued  on  both 
sides,  we  think  that  there  ought  to  be  a  new  trial. 

It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile 

the  different  cases  that  have  been  decided  on  this  subject ;  which 

makes  it  the  more  expedient  to  investigate  the  principles  upon 

which  any  evidence  to  explain  the  will  of  a  testator  ought  to  be 

(1)  2  P.  Wms.  136.  (2)  Id.  168. 


758  1889.     EX.     5  MEE.  &  W.  867—869.  [b-b. 

Dob  d.       received.    The  object  in  all  cases  is  to  discover  the  intention  of  the 

HiSCOCKB 

,.,  testator.     The  first  and  most  obvious  mode  of  doing  this  is  to  read 

HiscocKB.  jjjg  ^jjj  j^g  jj^  jjj^g  written  it,  and  collect  his  intention  from  his 
words.  But  as  his  words  refer  to  facts  and  circumstances  respecting 
[  ♦368  ]  ♦his  property  and  his  family,  and  others  whom  he  names  or 
describes  in  his  will,  it  is  evident  that  the  meaning  and  application 
of  his  words  cannot  be  ascertained,  without  evidence  of  all  those 
facts  and  circumstances.  To  understand  the  meaning  of  any  writer, 
we  must  first  be  apprised  of  the  persons  and  circumstances  that  are 
the  subjects  of  his  allusions  or  statements ;  and  if  these  are  not 
fully  disclosed  in  his  work,  we  must  look  for  illustration  to  the 
history  of  the  times  in  which  he  wrote,  and  to  the  works  of  con- 
temporaneous authors.  All  the  facts  and  circumstances,  therefore, 
respecting  persons  or  property,  to  which  the  will  relates,  are 
undoubtedly  legitimate,  and  often  necessary  evidence,  to  enable  us 
to  understand  the  meaning  and  application  of  his  words. 

Again, — the  testator  may  have  habitually  called  certain  persons 
or  things  by  peculiar  names,  by  which  they  were  not  commonly 
known.  If  these  names  should  occur  in  his  will,  they  could  only 
be  explained  and  construed  by  the  aid  of  evidence  to  show  the  sense 
in  which  he  used  them,  in  like  manner  as  if  his  will  were  written 
in  cypher,  or  in  a  foreign  language.  The  habits  of  the  testator  in 
these  particulars  must  be  receivable  as  evidence  to  explain  the 
meaning  of  his  will. 

But  there  is  another  mode  of  obtaining  the  intention  of  the 
testator,  which  is  by  evidence  of  his  declarations,  of  the  instructions 
given  for  his  will,  and  other  circumstances  of  the  like  nature,  which 
are  not  adduced  for  explaining  the  words  or  meaning  of  the  will, 
but  either  to  supply  some  deficiency,  or  remove  some  obscurity, 
or  to  give  some  effect  to  expressions  that  are  unmeaning  or 
ambiguous. 

Now,  there  is  but  one  case  in  which  it  appears  to  us  that  this 
sort  of  evidence  of  intention  can  properly  be  admitted,  and  that  is, 
where  the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 
obscure,  and  where  the  devise  is  on  the  face  of  it  perfect  and 
intelligible,  but,  from  some  of  the  circumstances  admitted  in  proof, 
[  •aep  ]  an  ambiguity  arises,  as  *to  which  of  the  two  or  more  things,  or 
which  of  the  two  or  more  persons  (each  answering  the  words  in  the 
will),  the  testator  intended  to  express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two 
manors  of  North  S.  and  South  S.,  it  being  clear  he  means  to  devise 
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oue  only,  whereas  both  are  equally  denoted  by  the  words  he  has        Doe  d. 
used,  in  that  case  there  is  what  Lord  Bacon  calls  *'  an  equivoca-        'scocks 
tion,"  i.e.,  the  words  equally  apply  to  either  manor,  and  evidence     Hiscocks. 
of  previous  intention  may  be  received  to  solve  this  latent  ambiguity ; 
for  the  intention  shows  what  he  meant  to  do  ;  and  when  you  know 
that,  you  immediately  perceive  that  he  has  done  it  by  the  general 
words  he  has  used,  which,  in  their  ordinary  sense,  may  properly 
bear  that  construction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what 
was  the  testator's  intention  ought  to  be  excluded,  upon  this  plain 
ground,  that  his  will  ought  to  be  made  in  writing;  and  if  his 
intention  cannot  be  made  to  appear  by  the  writing,  explained  by 
circumstances,  there  is  no  will. 

It  must  be  owned,  however,  that  there  are  decided  cases  which 
are  not  to  be  reconciled  with  this  distinction  in  a  manner  altogether 
satisfactory.  Some  of  them,  indeed,  exhibit  but  an  apparent  incon- 
sistency. Thus,  for  example,  in  the  cases  of  Doe  v.  Huthwaite  and 
Bradslmw  v.  Bradshaiv,  the  only  thing  decided  was,  that,  in  a  case 
like  the  present,  some  parol  evidence  was  admissible.  There,  how- 
ever, it  was  not  decided  that  evidence  of  the  testator's  intention 
ought  to  be  received.  The  decisions,  when  duly  considered,  amount 
to  no  more  than  this,  that  where  the  words  of  the  devise,  in  their 
primary  sense,  when  applied  to  the  circumstances  of  the  family  and 
the  property,  make  the  devise  insensible,  collateral  facts  may  be 
resorted  to,  in  order  to  show  that  in  some  secondary  sense  of  the 
words — and  one  in  which  the  testator  meant  to  use  them — the 
*devise  may  have  a  full  effect.  Thus,  again,  in  Cheyney's  case,  and  [  'sto  ] 
in  Counden  v.  Clarke ,  "the  averment  is  taken*'  in  order  to  show 
which  of  two  persons,  both  equally  described  within  the  words  of 
the  will,  was  intended  by  the  testator  to  take  the  estate ;  and  the 
late  cases  of  Doe  d.  Morgan  v.  Morgan,  and  Doe  d.  Gord  v.  Needs, 
both  in  this  Court,  are  to  the  same  effect.  So,  in  the  case  of  Jones 
V.  Neicnian,  according  to  the  view  the  Court  took  of  the  facts,  the 
case  may  be  referred  to  the  same  principles  as  the  former.  The 
Court  seem  to  have  thought  the  proof  equivalent  only  to  proof  of 
there  being  two  J.  C.'s,  strangers  to  each  other,  and  then  the 
decision  was  right,  it  being  a  mere  case  of  what  Lord  Bacon  calls 
equivocation. 

The  cases  of  Price  v.  Page,  Still  v.  Hoste  (i),  and  Careless  v. 
CareUsSy  do  not  materially  vary  in  principle  from  those  last  cited. 

(1)  6  Madd.  192. 
R.R. VOL.  LU.  48 
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Dob  d.       They  differ,  indeed,  in  this,  that  the  equivocal  description  is  not 

HiSGOCKS 

r,  entirely  accurate ;  but  they  agree  in  its  being  (although  inaccurate) 

HiscocKs.  equally  applicable  to  each  claimant ;  and  they  all  concur  in  this, 
that  the  inaccurate  part  of  the  description  is  either,  as  in  Price  v. 
Page,  a  mere  blank,  or,  as  in  the  other  two  cases,  applicable  to  no 
person  at  all.  These,  therefore,  may  fairly  be  classed  also  as  cases 
of  equivocation ;  and,  in  that  case,  evidence  of  the  intention  of 
the  testator  seems  to  be  receivable.  But  there  are  other  cases  not 
so  easily  explained,  and  which  seem  at  variance  with  the  true 
principles  of  evidence.  In  Selivood  v.  Mildmay(i),  evidence  of 
instructions  for  the  will  was  received.  That  case  was  doubted  in 
Miliary.  Travers ;  but  perhaps,  having  been  put  by  the  Master  of 
the  Rolls  as  one  analogous  to  that  of  the  devise  of  all  a  testator's 
freehold  houses  in  a  given  place,  where  the  testator  had  only  lease- 
hold houses,  it  may,  as  suggested  by  Lord  Chief  Justice  Tindal  in 
[  •371  ]  Miller  v.  Travers,  be  considered  as  being  only  a  *wrong  application 
to  the  facts  of  a  correct  principle  of  law.  Again,  in  Hampshire  v. 
Peirce,  Sir  John  Strange  admitted  declarations  of  the  intentions  of 
the  testatrix  to  be  given  in  evidence,  to  show  that  by  the  words,  "the 
four  children  of  my  niece  Bamfield,"  she  meant  the  four  children 
by  the  second  marriage.  It  may  well  be  doubted  whether  this  was 
right,  but  the  decision  on  the  whole  case  was  undoubtedly  correct ; 
for  the  circumstances  of  the  family,  and  their  ages,  which  no  doubt 
were  admissible,  were  quite  sufficient  to  have  sustained  the  judg- 
ment without  the  questionable  evidence.  And  it  may  be  further 
observed,  that  the  principle  with  which  Sir  J.  Strange  is  said  to 
have  commenced  his  judgment,  is  stated  in  terms  much  too  large, 
and  is  so  far  inconsistent  with  later  authorities.  Beaumont  v.  Felly 
though  somewhat  doubtful,  can  be  reconciled  with  true  principles, 
upon  this  ground,  that  there  was  no  such  person  as  Catherine 
Earnley,  and  that  the  testator  was  accustomed  to  address  Gertrude 
Yardley  by  the  name  of  Gatty.  This,  and  other  circumstances  of 
the  like  nature,  which  were  clearly  admissible,  may  perhaps  be  con- 
sidered to  warrant  that  decision;  but  there  the  evidence  of  the 
testator's  declarations  as  to  his  intention  of  providing  for  Gertrude 
Yardley  was  also  received  ;  and  the  same  evidence  was  received  at 
Nisi  Prius  in  Thomas  v.  Thomas,  and  approved  on  a  motion  for  a 
new  trial,  by  the  dicta  of  Lord  Kbnyon  and  Mr.  Justice  Lawrence. 
But  these  cases  seem  to  us  at  variance  with  the  decision  in  Miller  v. 
Travers,  which  is  a  decision  entitled  to  great  weight.  If  evidence 
(1)  4  E.  B.  1  (3  Ves,  306). 
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of  intention  could   be  allowed   for  the  purpose  of   showing  that       Doad. 
by  Catherine  Eamley  and  Mary  Thomas,  the  "respective  testators  ,^. 

meant  Gertrude  Yardley  and  Elinor  Evans,  it  might  surely  equally  Hiscocks. 
be  adduced  to  prove  that,  by  the  county  of  Limerick,  a  testator 
meant  the  county  of  Clare.  Yet  this  was  rejected,  and  we  think 
rightly.  We  are  prepared  on  this  point  (the  point  in  judgment  in 
the  case  of  *  Miller  v.  Travers)  to  adhere  to  the  authority  of  that  case.  [  •372  ] 
Upon  the  whole,  then,  we  are  of  opinion,  that  in  this  case  there 
must  be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimants,  and 
no  case  of  equivocation  arises,  what  is  to  be  done  is  to  determine 
whether  the  description  means  the  lessor  of  the  plaintiff  or  the 
defendant.  The  description,  in  fact,  applies  partially  to  each,  and 
it  is  not  easy  to  see  how  the  difficulty  can  be  solved.  If  it  were 
res  Integra,  we  should  be  much  disposed  to  hold  the  devise  void 
for  uncertainty ;  but  the  cases  of  Doe  v.  Huthwaite,  Bradshaw  v. 
Bradshaw,  and  others,  are  authorities  against  this  conclusion.  If, 
therefore,  by  looking  at  the  surrounding  facts  to  be  found  by  the 
jury,  the  Court  can  clearly  see,  with  the  knowledge  which  arises 
from  those  facts  alone,  that  the  testator  meant  either  the  lessor  of 
the  plaintiff  or  the  defendant,  it  may  so  decide,  and  direct  the  jury 
accordingly ;  but  we  think  that,  for  this  purpose,  they  cannot 
receive  declarations  of  the  testator  of  what  he  intended  to  do  in 
making  his  will.  If  the  evidence  does  not  enable  the  Court  to  give 
such  a  direction  to  the  jury,  the  defendant  will  indeed  for  the 
present  succeed;  but  the  claim  of  the  heir-at-law  will  probably 
prevail  ultimately,  on  the  ground  that  the  devise  is  void  for 
uncertainty. 

Ride  absolute  for  a  new  tnaL 


BRIDGLAND  and  Others  v.  SHAPTER.  i839. 

(5  Meeson  &  Webby,  375—382  ;  S.  0.  8  L.  J.  (N.  S.)  Ex.  246.)  E^,of 

By  a  private  Act  of  Parliament,  passed  in  1835,  the  market  of  Devonport  -P*«a*. 

belonging  to  A.,  was  enlarged  into  a  market  for  cattle,  sheep,  &c.,  and  A.  [  ^^^  ] 
was  empowered  to  let  the  erections,  buildings,  &c.  on  the  gix)und  whereon 
the  market  should  be  held,  and  to  demand  and  take  certain  tolls  of  and 
from  any  person  or  persons  bringing  any  goods  or  articles  to  the  market. 
There  was  also  a  clause  providing  that  if  the  owner  should  demise  or  lease 
the  market,  or  the  site  thereof,  and  all  or  any  of  the  erections  or  buildings 
thereon,  the  lessee  should,  subject  to  such  exceptions  or  restrictions  as 
might  be  expressly  contained  in  the  lease,  take  and  enjoy  the  rents  and 
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BRiDaLAMD  tolls  authorized  to  be  taken  by  the  Act,  as  the  owner  would  have  been 

«.  entitled  to  do  if  the  lease  had  not  been  made :  Held,  that  a  lessee  of  the 

Shapteb.  market,  under  a  parol  demise,  was  entitled  to  demand  and  receive  the 

toUs. 

A  person  brought  sheep  to  a  public-house  forty  yards  out  of  the  limits 
of  the  market,  left  them  there,  went  into  the  market  in  search  of  customerst 
whom  he  brought  back  to  the  public-house,  and  there  sold  the  sheep  to 
them  :  Held,  that  this  was  a  fraud  upon  the  market,  for  which  the  seller 
was  liable  to  an  action  on  the  case  by  the  lessee  of  the  market 

Case  for  disturbance  of  a  market.  The  declaration  stated,  that  the 
plaintiffs  were  possessed  of  a  certain  close  called  Devonport  Market, 
for  the  sale  therein,  amongst  other  things,  of  sheep,  and  that  they 
were  entitled  to  and  ought  of  right  to  have  a  certain  toll  from 
any  person  bringing  any  sheep  within  the  said  market :  that  the 
defendant,  on  divers  market  days,  to  wit,  on  &c.,  exposed  for  sale, 
in  certain  public-houses  and  premises  near  and  adjoining  to  the 
said  market,  certain  sheep ;  and  did  at  the  said  several  times  go 
into  the  said  market,  and  publicly  offer  the  said  sheep  for  sale  in 
the  said  market,  the  said  sheep  then  being  near  to  the  said  market, 
whereby  the  plaintiffs  were  prevented  from  enjoying  their  said 
market,  and  taking  the  tolls  thereof  in  so  ample  and  beneficial  a 
manner  as  they  ought  to  and  otherwise  would  have  done,  &c. 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that  the 
plaintiffs  were  not  possessed  of  the  said  market  in  the  declaration 
mentioned;  thirdly,  that  the  plaintiffs  ought  not  as  of  right  to 
have  the  said  tolls  in  the  declaration  mentioned ;  on  which  issues 
were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  last  Devon  Assizes,  it 
appeared  that  the  plaintiffs  were  the  lessees  of  Sir  John  St.  Aubyn, 
Bart.,  of  a  market  called  Devonport  Market,  within  the  borough 
of  Devonport,  under  a  written  agreement  not  under  seal.  The 
defendant,  a  cattle-jobber  at  Ugborough,  had  been  in  the  habit, 
on  several  market  days,  of  bringing  sheep  to  the  premises  of  a 
public-house  about  forty  yards  beyond  the  limits  of  the  market, 
[  •sie  ]  where  he  *left  them  while  he  went  into  the  market  in  quest  of 
customers,  whom  he  brought  back  to  the  public-house,  and  there 
bargained  with  them  for  the  sale  of  the  sheep :  and  he  refused  to 
pay  any  tolls  in  respect  of  such  sales. 

A  private  Act  of  Parliament,  passed  in  1835,  was  put  in,  whereby 
the  market  of  Devonport,  being  then  the  property  of  Sir  John  St. 
Aubyn,  was  enlarged  into  a  market  for  cattle,  horses,  sheep,  grain, 
corn,  and  other  commodities ;  and  he  was  empowered  '*  from  time 
to  time  to  let"  the  erections,  buildings,  shops,  &c.,  on  the  ground 
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whereon  the  market  should  be  held,  and  was  authorized  to  demand  Bridoland 
and  take  certain  tolls  **  of  and  from  any  person  or  persons  bringing  shaptkr. 
any  goods  or  articles  to  the  said  market.''  There  was  also  a  power 
to  the  owner  or  his  lessees  to  distrain  the  goods  of  such  person  or 
persons  as  **  should  bring  to  the  said  market  any  waggon  or  cart, 
or  any  article  or  thing  whatsoever  liable  to  pay  tolls,'*  and  should 
refuse  to  pay  the  toll.  The  2l8t  section  was  as  follows:  "Provided 
always,  that  if  the  said  Sir  John  St.  Aubyn,  his  heirs  or  assigns, 
or  the  owners  or  owner  for  the  time  being  of  the  said  market,  shall 
at  any  time  or  times  demise  or  lease  the  said  market,  or  the  site 
thereof,  and  all  or  any  of  the  erections  or  buildings  erected  and  built 
or  to  be  erected  or  built  on  the  said  site,  to  any  person  or  persons, 
the  lessee  or  lessees  thereof,  and  his,  her,  or  their  executors,  adminis- 
trators, or  assigns,  shall,  during  the  term  of  his,  her,  or  their  lease 
(but  subject  to  such  exceptions  or  restrictions,  if  any,  as  may  be 
expressly  contained  in  any  such  lease),  have  and  enjoy  the  respective 
rents  and  tolls  authorized  to  be  taken  by  this  Act,  as  the  said  Sir 
John  St.  Aubyn,  his  heirs  or  assigns,  or  the  owner  or  owners  for  the 
time  being  of  the  said  market,  would  have  been  entitled  to  do  if 
such  lease  had  not  been  made  ;  and  shall  also,  during  the  term  of 
his  or  her  lease,  have  and  enjoy  all  or  any  of  the  powers,  privileges, 
and  advantages  demised  by  such  lease,  and  be  subject  to  all  the 
obligations  in  respect  *of  such  market,  which  the  said  Sir  John  St.  [  '377  ] 
Aubyn,  his  heirs  or  assigns,  or  the  owner  or  owners  for  the  time  being 
of  the  said  market,  would  have  had  and  enjoyed,  or  been  subject  to, 
by  virtue  of  this  Act  or  otherwise,  if  such  lease  had  not  been  made." 
The  defendant's  counsel,  at  the  trial,  applied  for  a  nonsuit  on 
two  grounds :  first,  that  the  market,  being  an  incorporeal  heredita- 
ment, could  only  be  leased  by  deed ;  secondly,  that  the  defendant 
had  not  been  guilty  of  any  disturbance  of  the  market  for  which  he 
was  liable  in  this  action,  the  right  to  toll  being  only  in  respect  of 
articles  brought  to  the  market.  The  learned  Judge  overruled  the 
objections,  and  under  his  direction  a  verdict  was  found  for  the 
plaintiffs  with  nominal  damages,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  or  a  verdict  in  his  favour.  In 
Easter  Term,  Crowder  obtained  a  rule  ni«i  accordingly,  against 
which 

Erie  and  Smirke  now  showed  cause : 

The  plaintiff  is  entitled,  on  both  grounds,  to  retain  his  verdict. 
First,  although  in  general  a  demise  of  market  tolls,  as  of  other 
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Bkidoland  incorporeal  hereditaments,  must  be  by  deed,  in  this  case  the  owner 
Shapter.  o^  ^^^  market  is  expressly  empowered  by  the  Act  of  Parliament  to 
let  the  buildings  in  which  the  market  is  held — nothing  being  said 
as  to  the  necessity  of  the  demise  being  by  deed — and  by  the  21st 
section,  the  lessees  under  such  letting  are  to  have  and  enjoy  the 
same  tolls,  and  all  other  privileges  and  profits  incident  to  the 
market,  as  the  owner  himself  would  have  had  if  such  lease  had  not 
been  made.  Here  the  plaintiffs  held  under  a  written  agreement 
amounting  to  a  present  demise,  which  was  sufficient  to  satisfy  the 
Act  of  Parliament.  The  object  of  the  Act  probably  was  to  prevent 
the  necessity  of  having  a  lease  by  deed  in  every  case,  for  which 
purpose  it  empowers  the  owner  to  let,  not  the  market  itself,  but 
the  buildings,  erections,  &c.  on  the  ground  whereon  it  should  be 
[  "STS  ]  held, — corporeal,  not  incorporeal  *object8,  which  may  be  made  the 
subject  of  a  lease  by  parol.  But  further,  the  plaintiffs  being 
actually  in  possession,  that  is  sufficient  as  against  a  mere  wrong-doer, 
and  he  has  no  right  to  set  up  this  defence. 

Secondly,  the  defendant  was  guilty  of  a  fraud  upon  the  market, 
for  which  he  is  liable  in  this  action.  The  general  principle  of  law 
is,  that  if  a  man  bring  his  commodities  for  sale  so  near  a  market 
as  to  obtain  the  benefit  of  it  without  paying  the  toll,  that  is  a  fraud 
upon  the  market,  for  which  an  action  on  the  case  will  lie  at  the 
suit  of  the  lord  of  the  franchise  or  his  lessee.  All  the  authorities 
establish  the  proposition  that  the  lord  of  a  market  has  a  right  to 
prevent  the  sale  of  goods  without  payment  of  toll,  either  within 
the  market,  or  so  near  to  it  that  the  party  thereby  obtains  the 
benefit  of  the  market:  Termes  de  la  Ley,  "ToUe;'*  Com.  Dig. 
Market  (F.)  2;  the  case  of  Newington  Fairii),  Bennington  v. 
Taylor  (2),  Blakcy  v.  Dimsdale  (3),  Bailiffs  of  Teukeshury  v.  Diston  (4), 
Bailiffs  of  Tewkesbury  v.  Bricknell  (5),  Duke  of  Bedford  v.  Emmett  (6), 
Mosley  v.  Walker  (7),  Mayor  of  Ma^cclesfiM  v.  Pedley  (8).  In 
Prince  v.  Lewis  (9),  the  defendant  would  clearly  have  been  held 
liable,  although  it  was  not  the  case  of  an  immemorial  market,  but 
for  the  circumstance  of  the  lessee  of  the  market  having  encumbered 
the  space.  Here  it  is  clear  upon  the  evidence,  that  the  defendant, 
who  sought  and  found  his  customers  in  the  market,  has  obtained 

(1)  2  Roll.  Abr.  123,  (B),  pi.  1.  (7)  31   B.  R.   146  (7  B.  &  C.  40; 

(2)  2  Lutw.  1519.  9  Dowl.  &  Ry.  863). 

(3)  Cowp.  664.  (8)  38  R,  R.  264  (4  B.  &  Ad.  397  ; 

(4)  6  East,  438.  1  Nev.  &  Man.  708). 

(5)  11  R.  R.  537  (2  Taunt.  120).  (9)  29  R.  R.  265  (5  B.  &  Or.  363; 

(6)  3  B.  &  Aid.  366.  8  Dowl.  &  Ry.  121). 
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all  the  benefit  of  the  market,  and  yet  has  evaded  the  payment  of    Bridola»d 
the  toll :  he  is  therefore  liable  in  this  action.  Shapteb. 

Crowder  and  Butt,  contra  : 

First,  the  plaintiffs  did  not  acquire,  by  the  parol  demise  to  them, 
any  title  to  the  *market  or  the  tolls.  All  that  the  Act  says  is,  that,  [  *379  ] 
by  the  lease  of  the  market,  the  right  to  tolls  and  the  other  profits 
of  it  shall  be  vested  in  the  lessees ;  but  there  is  nothing  to  exclude 
the  operation  of  the  common  law  as  applicable  to  the  subject- 
matter  of  the  demise,  viz.  an  incorporeal  hereditament.  When  a 
statute  says  that  an  incorporeal  hereditament  is  to  be  demised, 
that  must  be  construed  to  mean  that  it  shall  be  demised  by  the 
instrument  proper  in.  such  case,  viz.  by  lease  under  seal.  The 
mention  of  ''exceptions  expressly  contained  in  the  lease"  shows 
that,  at  least,  it  is  to  be  in  writing. 

Secondly,  this  case  is  distinguishable  from  those  which  have 
been  cited  on  the  other  side,  and  rests  upon  a  different  principle. 
They  were  cases  of  ancient  fairs  or  markets  incident  to  a  manor  or 
town,  where  the  right  of  the  lord  (although  for  convenience  the 
market  was  erected  in  some  particular  spot)  being  co-extensive  with 
the  limits  of  the  manor  or  town,  he  would  have  a  right  to  remove 
the  market  if  he  thought  fit,  to  any  other  part  of  the  manor  or 
town ;  and  therefore  a  person  selling  in  his  own  house  or  shop 
within  the  limits  of  the  lord's  right,  although  not  within  the  actual 
site  of  the  market,  was  held  liable.  By  means  of  the  market,  the 
seller  of  goods  had  the  benefit  of  a  public  sale,  and  the  testimony 
of  witnesses  to  it ;  for  which  the  lord  was  held  to  be  entitled  to  a 
reasonable  compensation  in  the  shape  of  toll,  even  though  the  party 
might  not  choose  to  avail  himself  of  the  benefit  of  the  market. 
This  case  differs  from  those  in  two  respects.  In  the  first  place, 
this  is  a  new  grant  of  a  market,  limited  to  a  particular  part  of  the 
town  of  Devonport ;  and  in  consideration  of  its  establishment,  the 
Act  gives  a  power  of  erecting  shops  and  other  buildings  within  its 
limits,  and  of  taking  certain  tolls  on  commodities  brought  to  the 
market — not,  as  in  the  case  of  prescriptive  markets,  from  the  buyer 
upon  a  sale,  but  from  the  seller,  whether  the  goods  be  sold  or  not ; 
but  there  is  nothing  in  terms  to  exclude  persons  from  *selling  out  [  •380  ] 
of  the  limits  of  the  market,  or  to  impose  a  toll  upon  them  if  they 
do  so.  Where  the  market  was  co-extensive  with  the  ambit  of  the 
vill,  it  might  be  supposed  that  the  market  existed  before  the  town 
was  built ;  therefore  the  custom  to  exclude  persons  from  selling  in 
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Bridolaio)  their  own  homes  was  only  this — that  from  time  immemorial  the 
Shapteb.  lord  had  received  toll  within  certain  limits,  viz.  those  limits  within 
which  the  town  was  afterwards  built.  This  is  rather  a  right  to 
receive  a  payment  of  the  same  kind  as  stallage  or  pidkage,  which 
are  a  species  of  rent  for  the  use  of  the  soil  within  the  market,  and 
are  payable  by  the  seller  (i).  In  the  case  of  The  Bailiffs  of  Teivkes- 
btiry  V.  Bricknelly  the  goods  were  to  be  sold,  before  the  lord  had  the 
benefit  of  the  toll.  In  Moslep  v.  Walker,  the  Court  expressly  avoids 
saying  what  would  be  the  effect  of  the  grant  of  a  new  market, 
without  the  proof  of  custom,  in  excluding  persons  from  selling  in 
private  houses.  And  in  Mayor  of  Macclesfield  v.  Pedley,  Littlb- 
DALE,  J.,  observes  that  no  case  has  decided  that  such  an  Act, 
simply,  would  be  an  injury  to  the  market  in  point  of  law.  If  this 
claim  can  be  enforced,  the  owner  of  this  market  may  exclude  from 
the  rest  of  the  town  of  Devonport  all  commodities  for  which  he  has 
room  in  the  market.  But  it  is  submitted  that  the  clear  intention 
of  this  Act  of  Parliament  was,  that  those  persons  only  who  did  in 
fact  make  use  of  the  market  for  the  sale  of  their  goods  within  its 
limits,  should  pay  the' toll.  The  defendant  is  not  liable  merely 
because  he  has  some  benefit  from  the  market,  but  only  if  he  makes 
the  use  of  it  expressed  in  the  Act  of  Parliament. 

Lord  Abinger,  C.  B.  : 

Two  points  have  been  made  in  this  case.  The  first,  which  goes 
to  a  nonsuit,  is,  that  there  is  no  demise  by  deed  of  the  tolls  claimed 
by  the  plaintiffs.  It  is  admitted  that  tolls,  being  an  incorporeal 
hereditament,  cannot  in  general  pass  except  by  deed ;  but  the 
[  •381  ]  answer  to  *thi8  objection  is  contained  in  the  21st  section  of  the  Act 
of  Parliament.  (His  Lordship  read  that  section.)  It  is  said  this 
must  be  a  lease  in  writing.  There  is  nothing  in  the  Act  which 
says  so;  the  word  "lease"  does  not  in  law  import  a  written 
instrument.  It  is  said  that  the  mention  of  *'  exceptions  expressly 
contained  in  such  lease  "  imports  it ;  but  that  is  not  so ;  there 
may  be  express  exceptions  out  of  a  parol  demise.  The  probable 
object  of  the  Act  was  to  prevent  the  necessity  of  granting  a  lease 
by  deed ;  it  gives  the  lord  a  power  to  let  the  buildings,  without  any 
reference  in  terms  to  the  tolls ;  and  the  probable  intent  was  to  vest 
the  right  to  receive  the  tolls  in  the  party  who  might  be  the  tenant 
of  the  corporeal  part  of  the  premises.  The  plaintiffs,  therefore, 
being  in  possession  of  the  premises,  which  they  occupied  under  a 

(1)  2  Inst.  220. 
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parol  agreement,  amounting  to  a  demise,  had  a  right  to  take    Bridolakd 
the  tolls.  shapter. 

We  come,  then,  to  the  second  point, — that,  under  the  circum- 
stances, the  defendant  has  not  been  guilty  of  any  disturbance  of  the 
market.  It  is  true  that,  upon  the  words  of  the  Act  of  Parliament, 
no  toll  was  due  on  the  sale  of  these  sheep,  because  they  were  not 
brought  to  the  market ;  but  the  question  is,  whether  the  object  of 
the  defendant  was  not  to  obtain  the  benefit  of  the  market,  and  to 
evade  the  tolls.  Mr.  Croivder  says  there  was  no  evasion  of  the 
tolls  under  this  Act  of  Parliament,  and  that  the  defendant  had  a 
right  to  do  what  he  did ;  but  it  has  been  settled  by  a  series  of  cases, 
that  where  a  party  has  a  franchise  of  this  nature,  he  may  bring  an 
action  against  a  party  who  disturbs  it  by  an  evasion  of  the  obliga- 
tion which  it  imposes  on  other  persons ;  and  on  this  ground  the 
action  on  the  case  for  disturbance  of  a  market  is  founded.  This 
Act  of  Parliament  gives  the  right,  without  defining  the  particular 
circumstances  under  which  it  shall  be  enforced ;  and  any  attempt 
to  evade  the  tolls  imposed  by  the  Act,  particularly  under  a  claim 
of  right,  will  be  a  fraud  in  law,  as  being  a  disturbance  of  the  right 
of  the  owner  of  the  market.  It  is  *argued  that  there  is  nothing  in  [  •382  ] 
this  Act  to  extend  the  right  beyond  the  limits  of  the  market.  If 
the  defendant  were  a  shopkeeper  in  Devonport,  selling  in  his  shop, 
this  argument  would  be  correct,  because  he  could  not  be  excluded 
from  doing  so,  unless  by  prescription.  But  this  is  not  such  a  case : 
but  is  one  where  the  party  brings  his  cattle  from  a  distance  to 
within  forty  yards  of  the  market,  and  makes  use  of  the  market  itself 
to  obtain  customers.  It  seems  to  me  that  it  is  a  strong  case  of  evasion 
of  the  market,  and  that  if  this  were  allowed,  a  party  might  in  every 
case  bring  his  goods  within  ten  yards  of  the  market,  make  a  bargain 
in  the  market,  and  then  go  out  and  deliver  the  commodity  ;  and  so 
entirely  destroy  the  market.  In  a  legal  sense,  therefore,  this  is  a 
fraud  upon  the  market,  and  an  action  lies  for  it,  by  the  general 
principle  of  law,  that  whenever  a  person  seeks  to  take  the  benefit 
of  a  market  without  payment  of  the  toll,  that  is  a  fraud  upon  the 
market,  for  which  an  action  on  the  case  will  lie.  The  rule  must 
therefore  be  discharged. 

Alderson,  B.,  Gurney,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 
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1839.  WELCOME  V.  ITPTOX  (1). 

jSLrrA.  of       (0  Meeson  &  Welsby,  398—404 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  267 ;  7  Dowl.  P.  C.  475.) 

*  A  plea,  that  before  and  at  &c.,  the  defendant  and  all  his  ancestors,  whose 

'-  '      -'  heir  he  is,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 

have  had,  and  been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  defendant  still  of  right  ought  to  have,  for  himself  and 
themselves,  the  sole  and  several  herbage  and  pasturage  of  and  in  divers, 
to  wit,  217  acres  &c.  of  a  certain  open  field,  called  &c., — was  held  to  be 
disproved  by  showing  a  grant  to  the  defendant's  ancestor  eighty-one  years 
before  for  a  valuable  consideration ;  and  such  a  plea  is  not  aided  by  the 
Prescription  Act,  1832,  s.  1. 

A  claim  to  a  profit  a  prendre  in  gross,  ought  to  be  set  forth  in  pleading, 
under  the  Prescription  Act,  1832,  s.  1,  as  having  been  enjoyed  for  the 
periods  mentioned  in  that  section,  according  to  the  provisions  contained  in 
the  dth  section  of  the  Act  (2). 

Trespass  for  taking  and  seizing  the  cattle,  horses,  and  cows  of 
the  plaintiff,  then  depasturing  in  a  certain  close,  and  impounding 
the  same  &c.  The  defendant,  in  his  first  plea,  justified  under  a 
demise  from  the  Rev.  J.  R.  F.  Billingsley,  the  lord  of  the  manor, 
and  claimed  the  sole  and  several  pasturage  in  the  locus  in  quo  as 
appurtenant  to  the  manor.  The  second  plea  was  as  follows  :  That, 
before  and  at  the  said  several  days  and  times  when  &c.  in  the 
declaration  mentioned,  the  said  Bev.  J.  B.  F.  Billingsley,  and  all 
his  ancestors,  whose  heir  he  is,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had,  and  have  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  the  said  J.  B.  F. 
Billingsley  still  of  right  ought  to  have,  for  himself  and  themselves, 
the  sole  and  several  herbage  and  pasturage  of  and  in  divers,  to 
wit,  217a.  2r.  3p.  of  the  said  open  field,  called  Port  and  Guilton 
Field,  in  the  said  declaration  mentioned,  in  gross,  for  all  manner 
of  his  and  their  cattle  to  feed  and  depasture  thereon,  from  the  4th 
day  of  September  in  each  and  every  year,  unto  the  5th  day  of 
April  next  following  the  same  respectively :  And  that  before  the 
said  several  days  and  times  when  &c.,  to  wit,  on  the  1st  day  of 
March,  a.d.  1836,  the  said  Bev.  J.  B.  F.  Billingsley  demised  to 
him,  the  defendant,  a  certain  other  messuage,  land,  and  premises, 
with  the  appurtenances,  situate  and  being  in  the  parish  of  Osing 
aforesaid,  in  the  county  aforesaid ;  to  hold  the  same  to  him,  the 
defendant,  as  tenant  thereof  to  the  said  Bev.  J.  B.  F.  Billingsley 
thenceforth  from  year  to  year,  for  so  long  a  time  as  they  should 

(1)  See  also  the  report  of  this  case  (2)  See    this    point    considered    in 

after  amendment  of  the  pleadings  and  ShuUletiyorth  v.  Le  Fleminy  (1865)   19 

a  second  trial,  p.  767,  2>r>fl«,  and  6  M.  &  C.  B.  (N.  S.)  689,  34  L.  J.  C.  R  309. 

W.  536.  — R.  C. 
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respectively  please ;  and  also  the  said  sole  and  several  herbage  and  Welcome 
pasturage  of  and  in  the  said  *217a.  2r.  3p.  of  the  said  last-men-  upton. 
tioned  open  field,  called  Port  and  Guilton  Field,  for  all  manner  of  [  ♦399  ] 
his,  defendant's,  cattle  to  feed  and  depasture  thereon,  from  the  4th 
day  of  September  in  each  and  every  year  of  his  said  tenancy,  unto 
the  5th  day  of  April  then  next  following  the  same  respectively  :  by 
virtue  of  which  said  demise,  the  defendant  afterwards,  and  long  before 
the  said  several  days  and  times  when  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  the  said  messuage,  land,  and  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof, 
and  of  the  said  sole  and  several  herbage  and  pasturage  of  and  in 
the  said  217a.  2r.  8p.  of  the  said  open  field,  in  manner  as  the  same 
were  respectively  demised  to  him  as  aforesaid,  and  so  remained  and 
continued  thenceforth  until  and  at  and  after  the  said  several  days 
and  times  when  &c.  :  And  because  the  said  cattle  in  the  said 
declaration  mentioned,  at  the  said  several  days  and  times,  between 
the  said  4th  day  of  September,  in  the  year  in  the  declaration  men- 
tioned, and  the  5th  day  of  April  then  next  following,  were  in  and 
upon  divers  parts  of  the  said  217a.  2r.  8p.  of  the  said  open  field, 
wrongfully  treading  down  and  feeding  and  depasturing  on  the  said 
herbage  and  pasturage  thereof,  and  doing  damage  there  to  the 
defendant ;  he,  the  defendant,  then  drove  the  same  cattle  from  and 
oflf  the  said  217a.  2r.  8p.  of  the  said  open  field,  and  impounded  and 
kept  the  same  until  the  plaintiff  paid  the  sum  of  money  in  the  said 
declaration  in  that  behalf  mentioned,  to  have  the  same  released 
and  restored  to  him,  as  he  the  defendant  lawfully  might  for  the 
cause  aforesaid.     Verification. 

The  replication  to  the  second  plea  stated,  that  the  cattle,  to  wit, 
the  horses  and  cows  of  the  plaintiff  in  the  said  declaration  men- 
tioned, at  the  said  times  when  &c.,  were  seized  and  taken  by  the 
defendant  in  and  upon  a  certain  part  of  the  said  open  field  in  the 
declaration  mentioned,  and  of  217a.  2r.  8p.  thereof  in  the  said  last 
plea  *mentioned,  that  is  to  say,  in  and  upon  a  certain  close  (being  [  *-ioo  ] 
the  said  close  in  which  &c.)  abutting  on  the  east,  south,  and  west 
sides  thereof  respectively  on  land  then  in  the  occupation  of  one 
Charles  Ewens,  and  on  the  north  side  thereof  partly  on  lands  then 
in  the  occupation  of  one  Charles  Parvin  Hogler,  and  partly  on  land 
then  in  the  occupation  of  the  said  Charles  Ewens:  And  the  plaintiff 
further  saith,  that  the  defendant,  at  the  said  time  when  &c.,  of  his 
own  wrong  seized  and  took  the  said  cattle,  then  being  and  depasturing 
in  and  upon  the  said  part  of  the  said  open  field,  and  of  the  said 
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Welcome  217a.  2r.  8p.  thereof  in  his  replication  mentioned,  and  drove  the 
Upton.  Baid  horses  and  cows  from  and  off  the  said  part  of  the  said  open 
field,  and  impounded  them  and  kept  the  same  for  the  said  space  of 
time  in  the  said  declaration  mentioned,  in  manner  and  form  as 
therein  alleged;  without  this,  that  the  said  J.  B.  F.  Billingsley, 
and  all  his  ancestors  whose  heir  he  is,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had  and  have  been 
used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
the  said  J.  R.  P.  Billingsley  still  of  right  ought  to  have  for  himself 
and  themselves,  the  sole  and  several  herbage  and  pasturage  of  and 
in  the  said  part  of  the  said  open  field,  and  of  the  said  217a.  2r. 
and  Bp.  thereof  in  this  replication  mentioned,  in  gross,  for  all 
manner  of  his  and  their  cattle  to  feed  and  depasture  thereon,  from 
the  4th  day  of  September  in  each  and  every  year,  unto  the  5th  day 
of  April  next  following  the  same  respectively,  in  manner  and  form 
as  the  said  defendant  hath  above  in  his  said  last  plea  in  that  behalf 
alleged  :  concluding  to  the  country. 

At  the  trial  before  Littledale,  J.,  at  the  last  Assizes  for  the 
county  of  Sussex,  the  defendant  gave  in  evidence  a  conveyance  of 
the  right  of  pasturage,  in  the  year  1756,  from  a  Mr.  Brereton  to 
Samuel  Billingsley,  an  ancestor  of  the  Mr.  Billingsley  mentioned 
in  the  pleadings,  and  also  several  mesne  conveyances  proving  Mr. 
[  «40i  ]  Billingsley's  title.  Several  ^leases  were  also  produced,  under 
which  the  different  parties  had  let  the  pasturage,  and  the  rents 
received  for  the  same  were  shown  by  the  steward's  accounts.  It 
was  objected  on  the  part  of  the  plaintiff,  that  there  was  no  proof  of 
the  immemorial  right  alleged  to  be  enjoyed  by  Mr.  Billingsley  and 
his  ancestors,  for  his  and  their  cattle  to  feed  and  depasture  on  the 
land,  and  that  such  personal  right  could  not  be  assigned,  but  mast 
be  used  by  Mr.  Billingsley  alone.  A  verdict  was  entered  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second 
issue,  subject  to  the  opinion  of  the  Court  above. 

Platty  in  Easter  Term,  obtained  a  rule  to  show  cause  why  the 
verdict  found  for  the  defendant  on  the  second  issue  should  not  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff  thereon ;  or  why 
the  plaintiff  should  not  be  at  liberty  to  enter  judgment  for  the 
plaintiff  7ion  obstante  veredicto)  on  the  second  issue. 

Dowling  and  Busby  now  showed  cause : 
The  verdict  found  for  the  defendant  on  the  second  issue  was 
correct,  as  the  issue  was  proved.    This  was  not  a  claim  of  a  profit 
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appendant  or  appurtenant  to  land,  but  the  claim  of  a  profit  in  Wblcomb 
gross,  which  may  be  supported  either  by  prescription  or  by  deed  :  upton. 
Com.  Dig.  Common,  (D) ;  Co.  Litt.  122  a.  The  right  was  clearly 
shown  to  be  in  the  ancestor  of  Mr.  Billingsley ;  and,  though  it  was 
shown  to  have  had  its  origin  by  the  deed  in  1756,  yet,  since  the 
statute  2  &  8  Will.  IV.  c.  71,  s.  1,  a  right  of  common  or  other  profit 
arising  out  of  land,  which  shall  have  been  enjoyed  by  the  person 
claiming  right  thereto  without  interruption  for  thirty  years,  cannot 
be  defeated  by  showing  that  such  profit  or  benefit  was  first  enjoyed 
at  any  time  prior  to  such  period  within  legal  memory. 

(Parke,  B.  :  If  you  rely  upon  that  statute,  you  ought  to  have 
pleaded  it.  This  plea  claims  the  right  immemorially,  and  that  is 
disproved.) 

The  first  *section  of  that  Act  requires  no  alteration  in  the  mode  of  [  *^02  ] 
pleading ;  and  the  5th  section,  which  does  so,  does  not  apply  to  the 
present  case.  The  words  of  the  latter  section  expressly  mention 
the  form  of  the  plea  :  ''  That  in  all  pleadings  to  actions  of  trespass, 
and  in  all  other  pleadings  wherein,  before  the  passing  of  this  Act, 
it  would  have  been  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof,  as  of  right,  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed,  for  and  during  such  of  the  periods 
mentioned  in  this  Act  as  may  be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now 
usually  done."  That  section  appears  to  be  confined  to  a  claim 
appendant  or  appurtenant.  This  plea  could  not  have  been  very 
well  framed  otherwise  than  it  is,  since  a  person  claiming  a  right  in 
gross  is  obliged  to  prescribe  in  himself  and  his  ancestors.  In 
Littleton,  s.  188,  it  is  said,  *'  that  such  things  which  cannot  be 
granted  nor  aliened  without  deed  or  fine,  a  man  which  will  have  such 
things  by  prescription  cannot  otherwise  prescribe  but  in  him  and 
in  his  ancestors  whose  heir  he  is,  and  not  by  these  words,  *  in  him 
and  them  whose  estate  he  hath,'  for  that  he  cannot  have  their 
estate  without  deed  or  other  writing,  the  which  ought  to  be  showed 
to  the  Court  if  he  will  take  any  advantage  of  it."  And  Lord  Coke,  in 
his  Commentary  on  the  184th  section  (i),  in  speaking  of  the  different 
kinds  of  common  of  pasture,  says :  *'  The  last  is  common  in  gross, 
which  is  so  called  here ;  it  appertaineth  to  no  land,  and  must  be 

(1)  Co.  Litt.  122  a. 
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Welcome  by  writing  or  preBcription."  But  it  is  submitted  that  the  eon- 
Upton.  veyance  of  1755  did  not  show  a  right  inconsistent  with  the  right 
claimed  by  the  plea.  In  Addington  v.  Clode  (i),  it  was  held  that  an 
ancient  grants  without  date,  does  not  necessarily  destroy  a  pre- 
scriptive right,  for  that  it  might  be  either  prior  to  the  time  of 
[  •403  ]  memory,  or  in  confirmation  ♦of  such  prescriptive  right,  which  is 
matter  to  be  left  to  the  jury  ;  and  here  they  have  found  in  favour 
of  the  defendant. 

(Parke,  £. :  That  question  was  not  left  to  them ;  neither  did  you 
desire  it. 

Alderson,  B.  :  In  the  case  you  cite,  it  was  possible  that  it  might 
have  been  antecedent  to  the  time  of  legal  memory,  but  here  it  is 
clearly  not  so.) 

Piatt f  contra,  was  stopped  by  the  Court. 

Parke,  B.  : 

I  am  of  opinion  that  the  rule  must  be  absolute  to  enter  a  verdict 
for  the  plaintiff,  unless  application  be  made  to  amend  on  payment 
of  costs.  The  defendant  ought  to  have  pleaded  this  right  in  a 
different  mode.  It  has  been  urged  in  argument  that  this  is  not, 
strictly  speaking,  a  claim  of  a  profit  a  prendre,  but  an  interest  in 
the  land  itself;  if  that  view  is  correct,  the  case  would  not  fall 
within  the  2  &  8  Will.  IV.  c.  71.  But  whether  that  be  so  or  not, 
there  is  no  question  that  the  plea  is  not  proved;  it  claims  an 
immemorial  right  in  Billingsley,  but  the  evidence  at  the  trial  was 
of  a  conveyance  in  1755  from  Brereton  to  an  ancestor  of  Billingsley. 
It  is  idle  to  suppose  that  the  conveyance  was  a  confirmation  of  any 
existing  right,  for  it  appears  to  be  a  purchase,  for  which  a  large 
sum  of  money  was  given.  Independently  of  the  late  Act,  the  plea 
should  have  alleged  the  right  in  Brereton  and  his  ancestors  from 
time  immemorial,  and  that  he,  in  1755,  conveyed  to  Billingsley's 
ancestors,  and  so  have  deduced  the  title  to  Billingsley.  If  then 
this  case  be  not  within  the  late  Act,  the  plea  is  not  made  out.  The 
only  question  upon  which  there  seems  to  be  any  doubt  is  this: 
whether,  supposing  it  to  be  a  profit  to  be  taken  out  of  the  land,  the 
defendant  can  plead  in  the  old  form,  claiming  the  right  from  time 
immemorial ;  because  the  first  section  of  the  2  &  8  Will.  lY.  c.  71, 
prevents  such  right,  when  enjoyed  for  thirty  years,  from  being 

(1)  2  W.  Bl.  989. 
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defeated  by  showing  that  it  first  existed  prior  to  that  time.  I 
think,  however,  that  under  this  section  the  proper  mode  is  to 
*plead  the  enjoyment  of  the  right  for  the  periods  therein  men- 
tioned. It  is  true  that  the  5th  section  does  not  appear  to  be 
worded  so  as  to  embrace  the  present  case,  and  Lord  Tbnterden, 
who  framed  the  statute,  seems  to  have  drawn  that  section  under 
the  idea  that  a  profit  a  prendre  could  not  be  claimed  except  as 
appendant  or  appurtenant.  I  think,  however,  that,  by  the  general 
rules  of  law,  the  claim  ought  to  be  pleaded  according  to  the  fact. 
I  am  not  sure  that  by  putting  a  liberal  construction  on  the  5th 
section,  it  might  not  be  made  to  include  the  present  case;  but, 
assuming  that  Lord  Tentebden  has  by  mistake  omitted  to  consider 
this  particular  case,  that  is  no  reason  why  the  established  rules 
of  pleading  should  be  departed  from.  It  appears  to  me,  however,, 
that  the  first  section  of  the  2  &  3  Will.  IV.  c.  71,  has  no  bearing 
on  the  present  case.  The  objection  is  not  that  the  right  first 
began  to  exist  within  the  time  of  legal  memory,  but  that  there 
is  a  misdescription  of  the  right  in  the  plea.  The  jury  might  be 
warranted  in  coming  to  the  conclusion  that  Brereton  had  the  right, 
and  transferred  it  to  Billingsley;  then  the  evidence  shows,  not 
that  the  right  was  not  immemorial,  but  only  that  it  did  not  exist 
in  Billingsley  but  in  Brereton,  and  was  transferred  by  him.  That 
being  so,  it  ought  to  have  been  so  pleaded. 

Alderson,  B.  : 

I  also  think  that  a  verdict  should  be  entered  for  the  plaintiff 
unless  the  plea  is  amended.  The  defendant  has  failed  to  make  out 
the  prescription  he  has  pleaded.  I  also  think  this  case  does  not 
fall  within  the  2  <fe  3  Will.  IV.  c.  71,  s.  1,  for  the  reasons  given  by 
my  brother  Parke. 

Leave  to  amend  the  plea  on  payment  of  costs,  otherwise 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff. 


Welcomb 

V, 

Upton. 

[  *404  ] 


WELCOME   V.   UPTON. 

(6  Meeson  &  Welsby,  536—543 ;  S.  C.  9  L.  J.  (N.  S.)Ex.  154 ;  after  amendment 

and  second  trial.) 

To  an  action  of  trespass  for  taking  the  plaintiff's  cattle  in  an  open  field 
called  P.  and  G.  Field,  and  impounding  them,  the  defendant  pleaded,  first, 
that  T.  B.,  and  his  ancestors,  had  been  immemorially  used  and  accustomed 
to  have,  for  themselves  and  their  heirs  and  assigns,  the  sole  and  several 
pasturage  in  217  acres  of  P.  and  G.  Field,  in  gross,  for  all  his  and  their  cattle, 


1840. 

Exch,  of 
Pleas, 

[536] 
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Welgomb  from  the  4th  Sept.  to  the  5th  April :  that  T.  B.  in  1755,  by  indenture, 

f*  granted  the  said  pasturage  to  S.  B.,  his  heirs  and  assigns  for  ever :  that 

Upton.  j  g  (who  claimed  by  descent  from  S.  B.)  in  1 836  demised  the  said  pasturage 

to  the  defendant,  who  seized  the  plaintiff^s  cattle  because  they  were  depastur- 
ing on  the  said  217  acres.  The  second  plea  alleged  a  right  of  sole  pasturage, 
in  gross,  for  thirty  years  before  the  commencement  of  the  suit  (under  the 
Prescription  Act,  1832,  s.  2),  in  J.  B.  and  his  ancestors,  and  a  demise 
from  him  to  the  defendant;  concluding  as  in  the  first  plea.  The  replication 
traversed  the  right  of  T.  B.,  as  alleged  in  the  first  plea,  and  the  enjoyment 
of  J.  B.  as  of  right  without  interruption,  for  thirty  years,  as  alleged  in  the 
second. 

It  appeared  in  evidence,  that  within  the  last  twenty  years  encroachments 
had  been  made  by  buildings  and  inclosures  on  the  217  acres,  and  that  above 
thirty  acres  had  thus  been  appropriated,  but  no  encroachments  had  been 
made  on  that  part  of  the  217  acres  on  which  the  alleged  trespass  was  com- 
mitted :  Held,  that  these  interruptions,  being  so  recent,  did  not  disprove 
the  right  of  T.  B.  to  the  pasturage  in  175d,  as  alleged  in  the  first  plea;  and 
that,  not  having  been  made  on  that  part  of  the  land  where  the  plaintiffs 
cattle  were  depasturing,  they  were  not  conclusive  e\'idence  of  an  inter- 
ruption of  the  enjoyment  of  that  part  by  J.  B.,  as  alleged  in  the  second 
plea. 

Held  also,  1st,  that  recitals  in  a  deed-poll  of  the  date  of  1800,  made  by 
an  ancestor  of  the  present  owner  of  the  pasturage,  and  relating  to  the 
pasturage,  were  admissible  in  evidence  to  prove  the  marriages,  deaths,  &c., 
of  the  ancestors  of  the  owner :  2ndly,  that  leases  and  agi'eements  made  by 
the  ancestors  of  the  present  owner,  demising  the  pasturage  in  question, 
were  evidence  to  prove  the  seisin  and  user  of  T.  B.,  the  grantor,  as  showing 
the  enjoyment  by  pai'ties  who  claimed  under  him. 

Held,  also,  that  the  right  of  pasturage  alleged  in  the  pleas  was  capable 
of  being  granted  away,  and  did  not  necessarily  descend  to  the  heir  of  the 
grantor. 

Qiiare,  whether  such  a  right  of  pasturage,  in  gross,  be  within  the  dth 
section  of  the  Prescription  Act,  1832(1). 

Trespass  for  taking  and  seizing  the  plaintiff's  cattle,  horses,  and 
cows,  then  depasturing  in  a  certain  open  field,  called  ''  Port  and 
Guilton  Field,*'  and  impounding  the  same,  &c. 

The  defendant  pleaded,  first,  that  before  and  at  the  time  of 
making  the  indenture  thereinafter  mentioned,  Thomas  Brereton, 
and  all  his  ancestors  whose  heir  he  then  was,  from  time  whereof 
the  memory  of  man  was  not  to  the  contrary,  had,  and  every  of 
them  had  been  used  and  accustomed  to  have,  and  of  right  ought 
to  have  had,  and  the  said  Thomas  Brereton,  at  the  time  of  making 
the  said  indenture,  of  right  ought  to  have  had,  for  himself  and 
themselves,  his  and  their  heirs  and  assigns,  the  sole  and  several 
herbage  and  pasturage  of  and  in  divers,  to  wit,  217  acres,  two  roods, 
three  perches,  of  and  in  the  said  open  field,  called  Port  and  Guilton 
Field,  in  gross,  for  all  manner  of  his  and  their  cattle  to  feed  and 

(1)  See  ShuttlenHn-th  v.  Le  Fleming  (1865)  19  C.  B.  (N.  S.)  689,  34  L.  J. 
C.  p.  309.— R.  C. 


VOL.  Ln.]         1840.     EX.     6  MEE.  &  W.  586—588.  769 


depasture  thereon,  from  the  4th  day  of   September  in  each  and     Welcome 
every  year,  until  ♦the  5th  day  of  April  next  following :   that  the       uptok. 
said  Thomas  Brereton,  on  the  19th  of  April,  1755,  by  indenture       L  '537  ] 
made  between  him  and  Samuel  Billingsley,  granted  to  the  said 
Samuel  Billingsley  the  said  sole  and  several  herbage  and  pasturage 
of  and  in  the  said  217a.  2r.  8p.  in  Port  and  Guilton  Field,  to  have 
and  to  hold  the  said  sole  and  several  herbage  unto  the  said  Samuel 
Billingsley,  his  heirs  and  assigns  for  ever.     The  plea  then  stated 
the  vesting  of  the  right  to  the  said  herbage  and  pasturage,  on  the 
Ist  of  January,  1826,  in  J.  E.  F.  Billingsley,  and  that  he  demised 
the  same,   on  the   1st  of  March,  1886,  to  the  defendant;    and 
justified  the  seizing  and  impounding  the  plaintiff's  cattle,  on  the 
ground  of  there  being  upon  and  depasturing  the  land  in  question. 

The  defendant  pleaded,  secondly,  that  for  thirty  years  before  the 
commencement  of  this  suit,  J.  E.  F.  Billingsley  and  his  ancestors 
had  enjoyed  as  of  right,  without  interruption,  for  himself  and 
themselves,  his  and  their  heirs  and  assigns,  the  sole  and  several 
herbage  of  the  said  field,  in  gross,  for  all  manner  of  his  and  their 
cattle  to  depasture  on,  from  the  4th  of  September  in  each  year  to 
the  5th  of  April  following.  The  plea  then  stated  a  demise  by 
J.  E.  F.  Billingsley  of  the  herbage  in  question  to  the  defendant, 
and  a  justification  of  the  alleged  trespass,  in  the  same  terms  as  in 
the  former  j^ea. 

Eeplication  to  the  first  plea,  that  the  cattle  of  the  plaintiff  were 
seized  by  the  defendant  in  a  certain  part  of  the  said  open  field  in 
the  declaration  mentioned,  (setting  out  the  abuttals),  and  that  the 
defendant,  of  his  own  wrong,  seized  and  impounded  the  said  cattle 
there  being ;  without  this,  that  before  and  at  the  time  of  making 
the  indenture  in  the  first  plea  mentioned,  the  said  Thomas  Brereton 
and  all  his  ancestors  whose  heir  he  then  was,  from  the  time  whereof 
the  memory  of  man,  &c.,  had  been  used  and  accustomed  to  have, 
and  of  right  ought  to  have  had,  for  himself  and  themselves,  his 
and  their  heirs  and  assigns,  the  sole  and  several  herbage  and 
•pasturage  of  and  in  the  said  part  of  the  said  open  field,  and  of  [  •538  ] 
the  said  217a.  2r.  8p.  in  gross,  for  all  manner  of  his  and  their 
cattle  to  feed  and  depasture  thereon,  from  the  4th  day  of  September 
in  each  and  every  year,  until  the  5th  day  of  April  next  following, 
in  manner  and  form,  &c.  Eeplication  to  the  second  plea,  that  for 
and  during  the  full  period  of  thirty  years  next  before  the  com- 
mencement of  this  suit,  the  said  J.  E.  F.  Billingsley  and  his 
ancestors  had  not  enjoyed  as  of  right,  without  interruption,  for 
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Weloomb     himBelf  and  themselves,  and  his  and  their  heirs  and  assigns,  the 

(Jft'on.       ^^^  ^^^   several  herbage   and  pasturage  of    and    in    the    said 

217a.  2r.  8p.  of  and  in  the  said  open  field,  in  gross,  for  all  manner 

of  his  and  their  cattle  to  feed  and  depasture  thereon,  from  <&c.,  in 

manner  and  form,  &c. 

On  these  replications  issues  were  joined. 

At  the  trial  before  Littledale,  J.,  at  the  last  Sussex  Assizes,  the 
defendant  gave  in  evidence,  in  support  of  his  pleas,  the  same  con- 
veyance of  the  right  of  pasturage,  in  1755,  from  Thomas  Brereton 
to  Samuel  Billingsley,  which  was  produced  on  the  former  trial  (i). 
He  then  tendered  in  evidence  a  deed-poll  dated  28rd  October,  1800, 
made  by  a  descendant  of  Samuel  Billingsley,  and  relating  to  the 
right  of  pasturage  in  question,  in  order  to  prove,  by  its  recitals, 
the  marriages,  deaths,  and  survivorships  of  the  descendants  of 
Samuel  Billingsley:  and  also  a  lease  dated  in  1800,  and  an 
agreement  in  1817,  by  which  certain  members  of  the  family  of 
Billingsley  had  let  the  pasturage  to  one  James  Upton.  It  was 
objected  for  the  plaintiff,  first,  that  the  recitals  in  the  deed-poll 
were  no  evidence  against  the  plaintiff,  who  was  not  party  or  privy 
to  the  deed  ;  and,  secondly,  that  the  lease  and  agreement  were  not 
admissible,  inasmuch  as  they  did  not  prove  any  seisin  of  or  user 
[  *bZ9  ]  by  Thomas  Brereton.  *The  learned  Judge  thought  all  these 
documents  admissible,  and  they  were  accordingly  received. 

It  appeared  in  the  course  of  the  evidence  that  from  the  year  1818 
down  to  the  present  time,  various  encroachments,  by  buildings  and 
inclosures,  had  been  made  upon  the  217  acres  of  land  mentioned  in 
the  pleadings,  and  that  above  thirty  acres  of  it  had  thus  been 
appropriated  by  different  parties ;  but  no  such  encroachment  had 
been  made  on  that  portion  of  the  open  field  on  which  the  alleged 
trespass  was  committed.  It  was  contended  for  the  plaintiff,  that 
these  acts  of  interruption  negatived  the  right  of  Brereton  to  the 
pasturage  of  the  217  acres,  as  claimed  by  the  plea,  and  showed  that 
he  and  those  who  claimed  under  him  had  not  enjoyed  an  uninter- 
rupted user  of  it.  The  learned  Judge,  in  summing  up,  stated  his 
opinion  that  the  interruptions  proved  were  not  such  as  to  defeat 
the  right  alleged  in  the  second  plea ;  and  that  as  they  had  taken 
place  only  within  the  last  twenty  years,  they  could  not  affect  the 
right  of  Brereton,  as  alleged  in  the  first  plea.  The  jury  having 
found  for  the  defendant, 

(1)  See  p.  762,  ante  (5  M.  &  W.  398). 
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Piatt  now  moved  for  a  new  trial,  on  the  ground  that  the  deed-  Welcome 
poll,  lease,  and  agreement  were  improperly  received  in  evidence,  ufton. 
and  also  on  the  groand  of  misdirection  as  to  the  effect  of  the 
encroachments.  He  moved  also  for  judgment  non  obntante  veredicto, 
on  the  ground  that  the  right  of  pasturage  claimed  in  the  pleas  was 
descendible  to  heirs,  and  was  incapable  by  law  of  being  conveyed 
out  of  the  line  of  descent. 

First,  the  recitals  in  the  deed-poll  were  no  evidence,  as  against 
the  plaintifif,  who  is  a  stranger  to  it,  for  the  purpose  for  which  it 
was  put  in,  viz.  to  prove  the  state  of  the  Billingsley  family  at  the 
time  of  its  execution :  Com.  Dig.,  Evidence  (B.  5),  Ford  v.  Orey{i). 

(Lord  Abinobr,  C.  B.  :  The  recitals  are  evidence  of  the  state  of  the 
family,  and  of  the  pedigree,  just  as  a  letter  written  by  the  party 
who  *made  the  deed  would  be.  [  •540  ] 

Alderson,  B.  :  The  inscriptions  on  tombstones  are  evidence  only 
as  being  statements  made  by  the  family.) 

Secondly,  the  lease  and  agreement  were  no  evidence  to  prove 
Brereton's  right  to  the  pasturage. 

^  (Parke,  B.  :  They  tended  to  prove  that  he  had  enjoyed  the  right 
immemorially,  by  showing  that  persons  had  enjoyed  it  from  him, 
and  from  others  claiming  under  him.) 

Thirdly,  the  learned  Judge  misdirected  the  jury  as  to  the  effect 
of  the  interruptions  proved.  The  first  plea,  which  alleged  an 
exclusive  right  in  Brereton  to  the  sole  and  several  herbage,  was 
negatived  by  proof  of  repeated  interruptions  by  encroachments. 

(Parke,  B.  :  The  interruptions  proved  began  in  modern  times, 
and  therefore  were  no  evidence  to  disprove  Brereton's  title,  which 
was  prior  to  them,  and  with  which  they  were  not  connected. 

Alderson,  B.  :  If  Brereton  had  the  right  in  question  in  the  year 
1755,  the  jury  were  properly  directed  that  modern  interruptions 
would  not  defeat  it.) 

At  all  events,  they  were  evidence  for  the  jury  that  J.  E.  F. 
Billingsley  had  not  enjoyed  an  uninterrupted  user. 

(1)  1  Salk.  285. 
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Wbloome  (Parkb,  B.  :  Being  made  on  that  part  which  is  not  claimed  by 
Upton.  the  defendant,  they  were  at  all  events  very  slight  evidence  only,  if 
any,  of  the  want  of  right  on  the  part  of  the  defendant.  The  issae 
on  the  second  plea  does  not  bind  the  defendant  to  show  a  right  to 
the  pasturage  of  the  entire  open  field  of  217  acres,  but  only  of  that 
part  of  it  where  the  cattle  were  taken. 

Aldebson,  B.  :  If  the  argument  for  the  plaintiff  be  well  founded, 
as  soon  as  the  party  lost  a  small  comer  of  the  field  by  encroach- 
ment, he  lost  the  whole.  Would  the  claim  of  a  party  to  a  right  of 
way  be  defeated  by  showing  that  some  person  had  narrowed  it  by  a 
few  inches  ?) 

Fourthly,  the  right  claimed  in  the  second  plea,  which  is  a  right 
to  take  the  whole  pasturage  in  gross,  is  not  within  the  stat.  2  &  3 
[  •541  ]  Will.  rv.  c.  71,  s.  5,  which  relates  only  to  *rights  appendant  and 
appurtenant.  Its  words  are — '*  It  shall  be*  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed,"  &c. 

Lastly,  the  first  plea  is  bad  in  substance,  and  the  plaintiff  is 
entitled  to  judgment  non  obstante  veredicto.  The  right  claimed  in 
the  plea  is  not  a  right  of  ownership  in  the  soil ;  it  is  a  prescriptive 
right,  lying  in  grant,  and  was  not  capable  of  assignment  by  Thomas 
Brereton,  but  ought  to  have  descended  to  his  heirs.  In  2  Bl. 
Comm.  266,  it  is  said — *'  If  a  man  prescribes  for  a  right  of  way  in 
himself  and  his  ancestors,  it  will  descend  only  in  the  blood  of  that 
line  of  ancestors  in  whom  he  so  prescribes ;  the  prescription  in  this 
case  being  indeed  a  species  of  descent."  Nor  is  the  argument 
inapplicable,  by  reason  of  this  right  being  alleged  in  the  plea  to  be 
in  Thomas  Brereton  and  his  assigns,  for  ** assigns"  has  here  the 
same  meaning  as  "  heirs :  "  Co.  Litt.  884  b. 

(Lord  Abinobr,  C.  B.  :  This  is  not  a  right  of  common,  but  a  right 
of  taking  all  the  herbage. 

Parke,  B.  :  Have  you  any  authority  that  such  an  estate  as  this 
cannot  be  conveyed  ?) 

There  is  no  authority  to  be  found,  except  that  which  is  derived 
from  the  analogy  between  this  right  and  a  right  of  common. 
Weekly  v.  Wildman  (i)  is  an  authority  to  show  that  a  right  of 
common  sans  nombre  is  not  assignable. 

(1)  1  Ld.  Bay.  407. 
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Lord  Abinobr,  C.  B.  :  Welcomk 

I  am  of  opinion  that  the  plaintifif  is  not  entitled  to  judgment  Opton. 
Hon  obstante  reredicto.  I  think  that  the  interest  of  Thomas  Brereton 
in  the  sole  and  several  pasturage  was  capable  of  transfer.  Instances 
of  sole  pasturage  are  to  be  found  in  the  South  Downs  in  Sussex, 
and  they  are  frequently  transferred  in  gross :  it  is  the  same  with  the 
cattlegates  in  the  north  of  England,  although  some  have  thought 
the  owners  of  them  are  tenants  *in  common  of  the  soil.  Here  [  ^542  ] 
there  is  proved  to  exist  a  sole  and  separate  right  of  pasturage, 
which  may  be  assigned  as  a  valuable  interest.  It  must  be 
exercised  according  to  the  ordinary  rules  of  property,  no  authority 
being  shown  for  its  being  exempted  from  them.  The  plea  of  pre- 
scription was  proved :  the  immemorial  right  of  pasturage  was  shown 
to  have  been  in  Thomas  Brereton,  and  was  assigned  by  him  to 
BiUingsley,  through  whom  the  defendant  claimed  it.  As  to  the 
interruptions  to  the  enjoyment,  they  were  of  modern  date,  and 
could  not  affect  the  right  of  Brereton. 

Fares,  B.  : 

It  appears  to  me  that  there  has  been  no  miscarriage  at  the  trial, 
with  respect  to  the  evidence.  The  question  upon  the  first  issue  is, 
whether  Thomas  Brereton  and  his  ancestors  were  entitled,  in  the 
year  1755,  to  the  sole  and  separate  herbage  of  the  field  in  question. 

It  was  evidence  to  prove  that  issue,  that  parties  claiming  under 
him  had  exercised  acts  of  ownership  with  respect  to  it.  It  was 
certainly  evidence  of  a  seisin  in  fee  in  Thomas  Brereton,  that 
parties  afterwards  coming  in  under  him  enjoyed  the  right  in  the 
same  manner  in  which  he  claimed  to  enjoy  it.  The  next  objection 
is,  that  the  deed-poll  ought  not  to  have  been  admitted  in  evidence. 
The  only  object  of  its  production  was  to  prove  relationship:  it  came 
from  the  proper  repository,  and  was  rightly  received  for  the  purpose 
of  connecting  the  parties  named  in  it  with  the  present  claimant  of 
the  right.  As  to  the  interruptions,  the  learned  Judge  was  correct 
in  saying  that  if  Thomas  Brereton  had  a  right  to  the  sole  pasturage 
in  1755,  his  right  could  not  be  defeated  by  interruptions  which 
commenced  long  afterwards.  If  the  only  question  in  this  case  had 
been,  whether  a  right  of  common  in  gross  be  within  the  stat.  2  &  8 
Will.  IV.  c.  71,  s.  5,  we  should  probably  have  granted  a  rule  for 
the  purpose  of  giving  that  question  further  consideration,  although 
we  might  be  disposed  to  think  that  "^the  present  case  is  within  the  f  *54B  ] 
equity  of  the  statute.   But  if  the  first  plea  be  good,  the  determination 
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Welcome 

r. 

Upton. 


of  that  question  becomes  immaterial.  The  first  plea  claims  a 
pi  escriptive  right  in  Thomas  Brereton  and  his  ancestors,  and  in 
his  and  their  heirs  and  assigns,  of  sole  and  several  pasturage  in  the 
close  in  question.  That  plea  is  good.  It  is  laid  down  in  Co.  Litt. 
122,  that  a  party  may  prescribe  to  take  the  sole  and  several  herbage ; 
and  although  this  was  doubted  in  North  v.  Cox{\),  it  was  afterwards 
established  as  law  by  the  cases  of  Hoskins  v.  Robins  (2),  and  Potter 
V.  North  (3).  The  word  "  assigns,"  in  the  plea,  may  be  rejected  as 
insensible.  Then  the  remaining  question  is,  whether  a  party  who 
has  such  a  right  as  this  may  grant  it  away  from  his  heirs.  I  think 
there  can  be  no  doubt  that  he  is  not  bound  to  use  it  by  himself 
and  his  descendants  only,  and  that  the  parties  are  equally  entitled 
to  it,  whether  they  claim  under  him  by  deed  or  by  descent. 


Aldbrson,  B.,  and  Qurney,  B.,  concurred. 


Rule  refused. 


1839. 

Exeh,  of 
Pleas, 

[5  M.  &  W. 
405] 


DIXON   V.   SADLER  (4). 

(5  Meesoa  &  Welsby,  405—416;  S.  C.  9  L.  J.  (N.  S.)  Ex.  48.) 

To  a  declaration  on  a  time  policy  for  six  months,  stating  a  loss  by  perils 
of  the  sea,  the  defendant  pleaded,  that,  though  the  vessel  was  lost  by  perils 
of  the  sea,  yet  that  such  loss  was  occasioned  wholly  by  the  wrongful,  negli- 
gent, and  improper  conduct  (the  same  not  being  barratrous)  of  the  master 
and  mariners  of  the  ship,  by  wilfully,  wrongfully,  negligently,  and  im- 
properly (but  not  barratrously)  throwing  overboard  so  much  of  the  ballast 
that  the  vessel  became  imseaworthy,  and  was  lost  by  perils  of  the  sea, 
which  otherwise  she  would  have  encountered  and  overcome.  The  jury 
having,  at  the  trial,  found  a  verdict  for  the  defendant,  the  underwriter,  on 
this  issue :  Held,  on  a  motion  for  judgment  non  obstante  veredicto^  that  the 
plea  was  bad,  and  that  the  underwriters  were  liable  for  the  consequences 
of  the  wilful  but  not  barratrous  act  of  the  master  and  crew,  in  rendering 
the  vessel  unseaworthy  before  the  end  of  the  voyage,  by  throwing  over- 
board a  part  of  the  ballast. 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  of  January,  1838, 
on  the  ship  John  Cook,  and  cargo,  at  and  from  the  17th  of 
Januaiy,  1838,  until  the  17th  of  July,  1838,  at  noon,  in  port  and 
at  sea,  at  all  times  and  in  all  places,  being  for  the  space  of  six 
calendar  months.  The  declaration  averred  the  loss  of  the  ship  to 
have  taken  place  on  the  19th  of  May,  1838,  by  perils  of  the  sea. 


(1)  ILev.  253. 

(2)  Pollexf.  13. 

(3)  1  Ventr.  385. 

(4)  See  the  judgment  of  Parke,  B. 
in  this  case,  cited  and  applied  in 
Hedley  v.  Pinkney  &  Sons  S.S.  Co, 
(C.  A.)  [1892]  1  a  B.  58,  61  L.  J.  a  B. 


179 ;  (H.  L.)  [1894]  A.  C.  222,  63  L.  J. 
Q.  B.  419.  And  see  Trindrr  Anderson 
it  Co,  V.  Thames  and  Mersey  Marine  Ins. 
Co,  [1898]  2  Q.  B.  114,  123;  and  Thr 
VoHigem  [1899]  P.  140,  68  L.  J.  P.  49. 
-B.C. 
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The  defendant,  pleaded,  first,  that  the  vessel  was  not  lost  by  perils  Dixon 
of  the  sea ;  secondly,  the  following  special  plea  :  "  That,  though  sadleb. 
true  it  is  that  the  said  vessel  was  by  the  perils  of  the  sea  wrecked, 
broken,  damaged,  and  injured,  and  became  and  was  wholly  lost  to 
the  plaintiffs,  for  plea  nevertheless  the  defendant  says,  that  the 
said  wrecking,  breaking,  damaging,  and  injuring  the  said  vessel, 
and  the  loss  of  the  same  by  the  perils  of  the  sea  as  in  the  said  first 
count  mentioned,  was  occasioned  wholly  by  the  wilful,  wrongful, 
negligent,  and  improper  conduct  (the  same  not  being  barratrous  (i)) 
of  the  master  and  mariners  of  the  said  ship,  whilst  the  said  ship 
was  at  sea  as  in  the  said  first  count  mentioned,  and  before  the 
same  was  wrecked,  broken,  damaged,  injured,  or  lost  as  therein 
mentioned,  to  wit,  on  the  19th  of  May,  1838,  by  wilfully,  wrongfully, 
negligently,  and  improperly  (but  not  barratrously)  throwing  oveir- 
board  so  much  of  the  ballast  of  the  said  ship,  that  by  means  thereof 
she  then  became  and  was  top-heavy,  crank,  unfit  to  carry  sail,  and 
wholly  unseaworthy,  and  unfit  and  unable  to  endure  and  encounter 
the  perils  of  the  sea  which  she  *might  and  would  otherwise  have  [  **o^  ] 
been  able  to  have  safely  encountered  and  endured,  and  by  means 
and  in  consequence  of  the  said  wilful,  wrongful,  negligent,  and 
improper  (but  not  barratrous)  conduct  of  the  said  master  and 
mariners,  the  said  ship  became  and  was  wrecked,  broken,  damaged, 
injured,  and  lost  by  perils  of  the  sea,  which  perils,  but  for  the  said 
conduct  of  the  said  master  and  mariners,  she  could  and  would  have 
safely  encountered  and  overcome  without  being  so  wrecked,  broken, 
damaged,  injured,  and  lost  as  in  the  said  first  count  is  mentioned. 
Verification. 

There  were  other  pleas,  but  the  question  turned  alone  on  the 
issue  raised  by  the  second  plea.  The  plaintiff  replied  to  it,  **  that 
the  said  wrecking,  breaking,  damaging,  injuring  the  said  vessel,  or 
the  loss  of  the  same  by  the  perils  of  the  sea  as  in  the  first  count 
mentioned,  was  not  so  occasioned  by  such  conduct  of  the  master  or 
mariners  of  the  said  ship,  in  manner  and  form  as  in  the  said  plea  is 
alleged,"  &c. 

At  the  trial  before  Parke,  B.,  at  the  last  Spring  Assizes  for 
Northumberland,  it  appeared  that  the  plaintiff  was  a  ship-owner 
residing  at  Sunderland,  and  was  the  owner  of  the  John  Cook,  and 
had  Effected  the  policy  in  question  with  the  defendant,  an  under- 
writer at    Lloyd's.     The  vessel  left    Rotterdam  for   Sunderland 

(1)  The  words  within  brackets  were  inserted  in  the  plea  during  the  argument, 
at  the  suggestion  of  the  Court. 
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Dixon       properly  ballastped  and  equipped  on  the  15th  of  May,  and  arrived 
Sadler.      o^^  the  19th  of  May  opposite  a  point  called  Seaham,  which  was 
about  four  miles  from  the  port  of  Sunderland.    On  arriving  there, 
and  having  a  pilot  on  board,  the  master  commenced  heaving  part 
of    his  ballast  overboard,   as  was  proved  to  be  usual  on  such 
occasions.      Whilst  this  was  going  on,  the  vessel  drifted  to  the 
northward,  and  a  strong  squall  coming  on  from  the  south-east,  the 
ship  was  upset  on  her  broad-side,  and  her  masts  lay  on  the  water. 
Every  endeavour  was  made  to  right  her,  but  in  vain.     She  after- 
wards sunk  oflF  Ryhope,  drifted  on  shore,  and  became  a  total  wreck. 
If  the  crew  had  not  removed  the  ballast,  the  ship  would  most  likely 
r  ♦407  ]      have  stood  the  squall.     *It  was  objected  at  the  trial,  that  this  was 
not  a  risk  which  the  underwriters  had  undertaken  to  indemnify 
against.    The  learned  Judge  was  of  opinion  that  the  word  "  wilful " 
in  the  plea  meant  that  the  ballast  was  knowingly  thrown  overboard, 
and  in  a  negligent  manner,  but  said  he  would  reserve  that  question 
for  the  opinion  of  the  Court.     And  his  Lordship  left  two  questions 
to  the  jury :  first,  was  it  negligent  conduct  to  throw  the  ballast 
overboard  before  arriving  in  harbour  ?  secondly,  did  they  think  the 
master  exercised  a  reasonable  discretion  in  throwing  overboard? 
They  found,  as  to  the  first  question,  that  they  did  think  it  negligent 
generally  to  throw  over  the  ballast ;  secondly,  that  the  master  did 
right,  supposing  the  practice  itself  authorized  him.    A  verdict  was 
thereupon  entered  for  the  defendant  on  the  second  issue,  the 
learned  Judge  giving  the  plaintifif  liberty  to  move  to  enter  a  verdict 
on  that  issue,  if  the  Court  should  be  of  opinion  that  his  construction 
of  the  meaning  of  the  word  ''wilful,"  as  used  in  the  plea,  was  incorrect. 
Alexander  having,  in  Easter  Term  last,  obtained  a  rule  to  enter 
a  verdict  accordingly,  or  for  judgment  non  obstante  veredicto, 

Cre88well  and  S.  Temple  showed  cause : 

The  second  plea  is  a  good  answer  to  the  action,  as  showing  that 
the  vessel  was  rendered  unsea worthy  by  the  act  of  the  master  and 
crew.  It  must  be  admitted  that  there  have  been  cases  which 
show  that,  where  a  vessel  sails  in  a  seaworthy  state,  but  becomes 
unseaworthy  afterwards,  the  policy  attaches,  and  the  insurers  are 
liable ;  but  that  law  only  applies  to  particular  voyages,  not  to  the 
case  of  a  time  policy  like  the  present.  It  could  not  apply  to  a  case 
where  the  master  might  set  sail  again  without  proper  hands  or 
ballast.  No  office  would  insure  if  that  were  the  law.  The  owner 
must  not  cause  the  vessel  to  be  put  out  of  repair. 
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(Maulb,  B.  :  What  the  assured  undertakes  is,  that  the  *vessel        Dixon 
shall  be  seaworthy  at  the  commencement  of  the  voyage.)  Sadlbb. 

[  •408  ] 

The  case,  of  Law  v.  Holling»worth  (i)  decides  that  it  is  not  enough 
that  a  ship  sails  on  a  voyage  in  a  seaworthy  state  for  that  voyage ; 
she  must  continue  so.  There,  the  pilot  was  dismissed  in  the  port 
of  London,  and  the  vessel,  after  entering  it,  was  lost  in  the  Thames ; 
and  it  was  held  that  the  plaintiff  could  not  recover  against  the 
underwriter.  On  the  same  principle,  the  assured  is  prohibited 
from  doing  any  act  that  may  do  harm  to  the  vessel,  and  render  her 
unsea worthy.  Suppose  a  fresh  supply  of  anchors  and  cables  were 
not  obtained,  in  order  to  make  up  for  articles  of  that  description 
worn  out,  would  the  underwriters  be  liable?  In  Phillips  v. 
Headlum  (2),  where  the  underwriters  were  hold  liable,  the  captain 
had  made  a  signal  for  the  pilot,  and  used  due  diligence  to  get  one. 
That  was  not  a  case  where  the  loss  arose  from  the  negligence  of 
the  master.  Clifford  v.  Hunter  (3)  shows  that  the  owners  are 
bound  to  equip  the  ship  with  every  thing  necessary  for  the  voyage  ; 
and  the  ship  having  sailed  in  a  seaworthy  condition,  they  are 
bound  to  keep  her  so.  In  Phillips  v.  Headlamp  Pabkb,  J.,  says — 
'^  The  assured  is  bound  to  have  the  vessel  seaworthy  at  the  com- 
mencement of  the  risk.  He  is  bound,  therefore,  to  have  a  sufficient 
crew,  and  a  master  of  competent  skill  and  ability  to  navigate  her, 
at  the  commencement  of  the  voyage ;  and  if  she  sail  from  a  port 
where  there  is  an  establishment  of  pilots,  and  the  nature  of  the 
navigation  requires  one,  the  master  must  take  a  pilot  on  board. 
So,  if,  in  the  course  of  her  voyage,  the  master  arrive  in  a  port  or 
place  where  a  pilot  is  necessary,  and  take  one  on  board,  he  ought 
not  to  dismiss  him  before  the  necessity  has  ceased."  Lord  Kenyon^ 
Ch.  J.,  says  in  Law  v.  HoUingsworth,  "  The  assured  cannot  recover 
on  a  policy  of  insurance,  unless  they  equip  the  ship  with  every 
*thing  necessary  to  her  navigation  during  the  voyage ;  the  ship  [  *40»  ] 
herself  must  be  seaworthy,  she  must  have  a  sufficient  crew,  and  a 
captain  and  pilot  of  competent  skill.  I  do  not  feel  that  I  am  bound 
in  this  case  to  decide  whether  or  not  it  be  necessary  that  there 
should  be  on  board  the  vessel  a  pilot,  qualified  according  to  the 
Act  of  Parliament  referred  to.*'  This  was  not  mere  negligence  ;  it 
was  an  act  proceeding  from  the  volition  of  the  captain.  In  Busk 
v.  Royal  Exchange  Company  (4),  the  underwriters  were  held  liable 

(1)  7  T.  B.  160.  (3)  3  Car.  &  P.  16 ;  Moo.  &  Mai.  103. 

\2j  36  K.  li.  5Ud  (2  B.  &  Ad.  380).  ^4)  20  K.  K.  360  (2  B.  &  Aid.  73). 
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Dixon  for  a  loss  by  fire  occasioned  by  the  negligence  of  the  master  and 
Sadler.  mariners.  As  far  as  the  master  was  concerned,  the  ship  there  was 
seaworthy ;  it  was  a  case  of  mere  negligence  by  absenting  himself 
from  the  ship  for  a  few  hours.  The  throwing  over  the  ballast  is 
not  a  risk  incident  to  a  marine  adventure.  This  was  not  a  mere 
want  of  skill,  but  a  voluntary  proceeding  on  the  part  of  the  master, 
to  avoid  the  inconvenience  of  sending  out  the  ballast  in  a  lighter. 
It  is  admitted  that  mere  negligence  might  not  discharge  the  under- 
writers ;  but  this  was  done  from  volition  on  the  part  of  the  captain  ; 
a  deliberate  exercise  of  his  own  will,  whereby  a  loss  was  occasioned. 
The  word  "  wilful  "  does  not  necessarily  mean  barratrous.  A  bar- 
ratrous throwing  overboard  means  a  throwing  overboard  with  a 
particular  object  in  view. 

(Parke,  B.  :  The  rule  is,  that  a  loss  by  barratry  must  be  so 
described.) 

Yes ;  if  the  parties  mean  to  charge  barratry,  they  must  so  plead  it. 

(It  was  then  suggested  by  the  Court,  that,  in  order  to  avoid  this 
difficulty,  it  would  be  well  to  insert  in  the  plea  the  words  "  not 
barratrous,"  which  was  accordingly  done(i).) 

They  further  cited  Hollingsworth  v.  Brodnck  (2).  There  is  an 
implied  contract  to  keep  the  ship  in  a  seaworthy  state,  which 
extends  to  every  portion  of  the  voyage. 

[  *io  ]  Alexander  and  W.  H.  Watson,  contra  : 

The  question  is,  whether  this  plea  is  a  good  answer  to  the  action, 
and  whether  the  underwriters  are  discharged  in  consequence  of  the 
negligence  of  the  master  and  crew.  It  is  submitted  that  they  are 
not,  but  that  they  remain  liable  notwithstanding.  There  is  no 
distinction  by  reason  of  this  being  a  time  policy,  and  not  a  policy 
on  a  particular  voyage.  Had  it  been  a  voyage  policy,  the  owner 
would  clearly  be  entitled  to  recover,  and  would  not  be  affected  by 
the  conduct  of  the  master  and  crew ;  and  there  can  be  no  distinc- 
tion in  principle  between  the  one  case  and  the  other.  The  cases 
establish  distinctly  that  the  owner  is  not  prejudiced  by  the  conduct 
of  the  captain  and  crew.  In  Btisk  v.  Royal  Exclmnge  Assurance 
Compam/f  where,  in  an  action  on  a  policy  on  ship,  by  which, 
amongst  other  risks,  the  underwriters   insured  against  fires   and 

(1)  See  ante,  p.  776.  (2)  7  Ad.  &  El.  40;  2  N,  &  P.  608, 
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barratry  of  the  master  and  crew,  they  were  held  liable  for  a  loss  by  Dixon 
fire  occasioned  by  the  negligence  of  the  master  and  mariners  ;  and  sadlkb. 
it  was  also  held,  that,  where  the  assured  had  once  provided  a 
sufficient  crew,  the  negligent  absence  of  all  the  crew  at  the  time  of 
the  loss  was  no  breach  of  the  implied  warranty  that  the  ship  should 
be  properly  manned.  That  case  is  identical  with  the  present,  the 
only  difference  being  that  the  one  was  negligence  in  not  taking 
proper  care  of  the  fire,  the  other  misconduct  in  throwing  over  the 
ballast.  That  decision  was  much  relied  on  in  Walker  v.  Maitlund  (i), 
where  it  was  held  that  the  underwriters  on  a  policy  of  insurance 
are  liable  for  a  loss  arising  immediately  from  a  peril  of  the  sea,  but 
remotely  from  the  negligence  of  the  master  and  mariners.  There 
Abbott,  Ch.  J.,  says  :  **  I  cannot  distinguish  this  case  from  that  of 
Bfisk  V.  The  Royal  Exchange  Assurance  Company :  there  the  imme- 
diate cause  of  the  loss  was  fire  produced  by  the  negligence  of  one  of 
the  crew :  yet  the  underwriters  were  held  to  be  liable.  Here  the 
winds  and  waves  caused  *the  loss,  but  they  would  not  have  pro-  [  '411  ] 
duced  that  effect  unless  there  had  been  neglect  on  the  part  of  the 
crew."  And  Holroyp,  J.,  says  :  "  The  underwriters  engage  to  be 
responsible  for  the  barratry  of  the  master ;  they  therefore  engage 
to  be  responsible  for  the  highest  species  of  misconduct.  This  case 
cannot  be  put  on  the  ground  of  the  breach  of  the  implied  warranty 
to  provide  a  master  and  crew  of  competent  skill.  It  is  sufficient  if 
the  owners  provide  a  master  and  crew  generally  competent ;  there 
is  no  implied  warranty  that  such  a  crew  shall  not  be  guilty  of 
negligence."  So,  in  Bishop  v.  Pentland  (2),  where  the  vessel  was 
stranded  through  having  an  insufficient  rope,  it  was  held  that  the 
underwriters  were  liable,  although  the  stranding  was  occasioned 
remotely  through  the  negligence  of  the  crew,  in  not  providing  a 
rope  of  sufficient  strength  to  fasten  the  vessel  to  the  shore.  Fletcher 
v.  Inglis  (3),  which  was  the  case  of  a  time  policy,  was  cited,  but  no 
such  distinction  was  attempted  to  be  taken  as  in  the  present  case. 
HoLROYD,  J.,  there  says :  **It  seems  to  me  that  in  this  case  there 
was  a  stranding  within  the  meaning  of  the  policy.  It  is  clearly 
established  that  if  there  be  an  actual  stranding,  although  it  arise 
from  the  negligence  of  the  master  and  crew,  the  underwriters  are 
liable."  So  in  Shore  v.  Bentull,  cited  in  a  note  to  HoUlsworth  v. 
jr«V(4),   Lord   Tenterden   said:    "We   are  all   of  opinion   that 

(1)  24  B.  R.  320  (5  B.  &  Aid.  171).     (3)  20  E.  R.  448  (2  B.  &  Aid.  315). 

(2)  31  R.  R.  177  (7  B.  &  0.  219;    (4)  31  R.  R.  299  (7  B.  &  C.  794; 
1  Man.  &  £y.  49;.  1  Man.  &  Hy.  11). 
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DixoK  underwriters  are  responsible  for  the  miscondact  or  negligence  of 
Sadleb.  the  captain  and  crew ;  but  the  owner,  as  a  condition  precedent,  is 
bound  to  provide  a  crew  of  competent  skill."  The  case  of  Law  v. 
HoUingsworth  has  been  relied  upon,  but  that  stands  on  a  different 
footing  from  the  present  case.  It  is  an  implied  condition  that  the 
owner  shall  have  a  pilot  on  board  whenever  necessary,  the  same  as 
a  competent  captain  and  crew.  It  is  very  doubtful  on  what  ground 
the  judgment  in  that  case  proceeded.  In  Busk  v.  The  Royal 
Exchange  Assurance  Company,  it  was  put  by  counsel  that  it  pro- 
r  *4i2  ]  ceeded  *on  the  groimd  that  the  ship  had  not  on  board  the  pilot 
required  by  the  Pilot  Aet ;  and  that  view  is  adopted  by  Baylby,  J., 
in  giving  his  judgment  in  that  case  (i) :  it  is  so  treated  also  in 
Abbott  on  Shipping,  148,  and  by  Lord  Tentebden  and  Pabke,  J.,  in 
giving  judgment  in  Phillips  v.  Headlam.  HoUingsworth  v.  Brodrick  (2) 
does  not  apply. 

(Aldebson,  B.  :  That  was  a  case  where  the  unseaworthiness  was 
not  known  to  the  party ;  how  can  that  apply  to  a  case  where  it  is 
the  act  of  the  party  knowing  and  wilfully  doing  the  act;  even 
though  the  word  wilful  is  now  to  be  taken  in  an  innocent  sense  ?) 

In  that  case,  however,  the  Court  disclaimed  any  distinction  between 
a  time  policy  and  any  other.  In  Eden  v.  Parkinson  (3),  Lord 
Mansfield  says:  "By  an  implied  warranty  every  ship  insured 
must  be  tight,  staunch,  and  strong,  but  it  is  suifficient  if  she  is  so 
at  the  time  of  sailing.  She  may  cease  to  be  so  in  twenty-four 
hours  after  her  departure,  and  yet  the  underwriters  will  continue 
liable."  Bermon  v.  Woodhridge  (4)  is  to  the  same  effect.  In  Park 
on  Insurance,  99,  it  is  said,  "  In  the  construction  of  policies  of 
insurance  for  time,  which  are  very  frequent,  the  same  liberality, 
equity,  and  good  sense  have  always  prevailed,  as  in  all  other 
insurances."  Hucks  v.  Thornton  (5)  is  another  authority  that 
there  is  no  distinction  between  a  time  and  a  voyage  policy.  It  is 
sujfficient  in  either  case  that  the  ship  shall  be  seaworthy  at  the 
commencement  of  the  voyage. 

(Aldebson,  B.  :  What  do  you  call  the  commencement  of  the 
voyage — sailing  from  the  port  ?) 

(1)  20  R.  E.  355  (2  B.  &  Aid.  83).  (4)  Ibid.  780. 

(2)  7  AH.  &  El.  40;  2  Nev.  &  P.  608.  (o)  17  R.  B.  594  (Holt,  N.  P.  30). 

(3)  Doug.  732. 
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Yes — BaUing  from  the  port.    It  was  bo  held  in  Graham  v.  Barras  (i).       Dixon 
A  ship  may  be  seaworthy  for  the  harbour  and  not  for  the  voyage,      sadlbb. 
The  ballasting  being  a  matter  in  the  condact  of  the  master,  it  is 
within  his  discretion ;  and  the  underwriters  are  not  discharged  by 
the  manner  in  which  he  may  exercise  it. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by  F  *13  ] 

Pabkb,  B.  : 

In  this  case  the  defendant,  to  a  declaration  upon  a  time  policy 
for  six  months,  stating  a  loss  by  perils  ol  the  seas,  pleaded  three 
pleas,  on  each  of  which  issue  was  joined.  On  the  first  and  third, 
the  verdict  was  found  for  the  plaintiff;  on  the  second,  for  the 
defendant.  This  plea  stated,  "that,  though  the  vessel  was  lost 
by  perils  of  the  sea,  yet  that  such  loss  was  occasioned  wholly  by 
the  wilful,  wrongful,  negligent,  and  improper  conduct  of  the  master 
and  mariners  of  the  ship,  by  wilfully,  wrongfully,  negligently,  and 
improperly  throwing  overboard  so  much  of  the  ballast,  that  the 
vessel  became  unseaworthy,  and  was  lost  by  perils  of  the  sea, 
which  otherwise  she  would  have  safely  encountered  and  overcome.'* 
On  a  motion  for  judgment  non  obstante  veredicto,  it  occurred  to  the 
Court  to  be  questionable  whether  the  plea  was  not  at  all  events  bad, 
inasmuch  as  the  terms  of  it  did  not  exclude  the  case  of  a  loss  by 
barratry,  for  which  the  underwriters  would  be  clearly  liable,  and 
that  on  this  declaration ;  and,  as  the  fact  certainly  was,  that  the 
crew  were  not  guilty  of  barratry,  it  was  very  properly  agreed  that 
that  the  plea  should  be  amended  by  inserting  the  words,  ''  but  not 
barratrously,"  after  the  words,  "  negligently  and  improperly.'*  And 
the  plea,  therefore,  in  its  present  shape,  raises  the  question,  whether 
the  underwriters  are  liable  for  the  wilful  but  not  barratrous  act  of 
the  master  and  crew,  in  rendering  the  vessel  unseaworthy  before  the 
end  of  the  voyage,  by  casting  overboard  a  part  of  the  ballast.  The 
case  was  very  fully  and  ably  argued,  during  the  course  of  the  last 
and  present  Term,  before  my  brothers  Alderson,  Gumey,  Maule,  and 
my^:elf.  We  have  considered  it,  and  are  of  opinion  that  the  plea 
is  bad  in  substance,  and  that  the  plaintiff  is  entitled  to  judgment, 
notwithstanding  the  verdict.  The  question  depends  altogether 
upon  the  nature  of  the  implied  warranty  as  to  seaworthiness,  or 
mode  of  navigation,  between  the  assured  *and  the  underwriter,  [  *4H  ] 
(1)  39  E.  B.  723  (5  B.  &  Ad.  1011 ;  2  Nev.  &  Mau.  125). 
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'Dixon  on  a  time  policy.  In  the  case  of  an  insurance  for  a  certain  voyage, 
Sadlxb.  it  is  clearly  established  that  there  is  an  implied  warranty  that  the 
vessel  shall  be  seaworthy,  by  which  it  is  meant  that  she  shall  be 
in  a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all  other 
respects,  to  encounter  the  ordinary  perils  of  the  voyage  insured,  at 
the  time  of  sailing  upon  it.  If  the  assurance  attaches  before  the 
voyage  commences,  it  is  enough  that  the  state  of  the  ship  be  com- 
mensurate to  the  then  risk  (i) ;  and,  if  the  voyage  be  such  as  to 
require  a  di£ferent  complement  of  men,  or  state  of  equipment,  in 
different  parts  of  it,  as,  if  it  were  a  voyage  down  a  canal  or  river, 
and  thence  across  to  the  open  sea,  it  would  be  enough  if  the  vessel 
were,  at  the  commencement  of  each  stage  of  the  navigation,  properly 
manned  and  equipped  for  it.  But  the  assured  makes  no  warranty 
to  the  underwriters  that  the  vessel  shall  continue  seaworthy,  or 
that  the  master  or  crew  shall  do  their  duty  during  the  voyage ; 
and  their  negligence  or  misconduct  is  no  defence  to  an  action  on 
the  policy,  where  the  loss  has  been  immediately  occasioned  by  the 
perils  insured  against.  This  principle  is  now  clearly  established 
by  the  cases  of  Btisk  v.  Royal  Exchange  Company  (2),  Walker  v. 
Maitland{9),  Holdsworth  v.  Wise  (4,),  Bishop  v.  Pentland  (5),  and 
Shore  V.  Bentall  (6) ;  nor  can  any  distinction  be  made  between  the 
omission  by  the  master  and  crew  to  do  an  act  which  ought  to  be 
done,  or  the  doing  an  act  which  ought  not,  in  the  course  of  the 
navigation.  It  matters  not  whether  a  fire  which  causes  a  loss  be 
lighted  improperly,  or,  after  being  properly  lighted,  be  negligently 
attended  ;  whether  the  loss  of  an  anchor,  which  renders  the  vessel 
unseaworthy,  be  attributable  to  the  omission  to  take  proper  care  of 

[  Ui&  ]  it,  or  to  the  improper  ♦act  of  shipping  it,  or  cutting  it  away  ;  nor 
could  it  make  any  difference  whether  any  other  part  of  the  equip- 
ment were  lost  by  mere  neglect,  or  thrown  away  or  destroyed,  in 
the  exercise  of  an  improper  discretion,  by  those  on  board.  If  there 
be  any  fault  in  the  crew,  whether  of  omission  or  commission,  the 
assured  is  not  to  be  responsible  for  its  consequences.  The  only 
case  which  appears  to  be  at  variance  with  this  principle  is  that  of 
Law  V.  Hollingsworthy  in  which  the  fact  of  the  pilot  who  had  been 
taken  on  board  for  the  navigation  of  the  river  Thames,  having 
quitted  the  vessel  before  he  ought,  (under  what  circumstances  is 

(1)  Annen  v.  Woodmariy    12   K.  R.  (3)  24  R.  R,  320  (5  B.  &  Aid.  171). 

663  (3  Taunt.  299) ;  Hibhert  v.  Martin,  (4)  31  R.  R.  299  (7  B.  &  C.  794). 

Park  on  Insurance,  Vol.  1,  p.  299,  n.,  (5)  31  R.  R.  177  (7  B.  &  C.  219). 

6tli  edition.  (6)  31  R.  R.  302,  ti.  (7  B.  &  C.  79S,  n.). 

(2    20  R.  R.  350  (2  B.  &  Aid.  73). 
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not  distinctly  stated),  appears  to  have  been  held  to  vitiate  the  Dixon* 
insurance.  In  this  respect,  we  cannot  help  thinking  that  the  case,  sadler. 
although  attempts  were  made  to  distinguish  it  in  some  of  the  decided 
cases,  must  be  considered  as  having  been  overruled  by  the  modern 
authorities  above  referred  to ;  and  that  the  absence,  frqm  any 
cause  to  which  the  owner  was  not  privy,  of  the  master  or  any  part 
of  the  crew,  or  of  the  pilot,  who  may  be  considered  as  a  temporary 
master,  after  they  had  been  on  board,  must  be  on  the  same  footing 
as  the  absence,  from  a  similar  cause,  of  any  part  of  the  necessary 
stores  or  equipments  originally  put  on  board.  The  great  principle 
established  by  the  more  recent  decisions,  is,  that,  if  the  vessel, 
crew,  and  equipments  be  originally  sufficient,  the  assured  has  done 
all  that  he  contracted  to  do,  and  is  not  responsible  for  the  subse- 
quent deficiency  occasioned  by  any  neglect  or  misconduct  of  the 
master  or  crew ;  and  this  principle  prevents  many  nice  and  diffi- 
cult inquiries,  and  causes  a  more  complete  indemnity  to  the  assured, 
which  is  the  object  of  the  contract  of  insurance.  If  the  case,  then, 
were  that  of  a  policy  for  a  particular  voyage,  there  would  be  no 
question  as  to  the  insufficiency  of  the  plea ;  and  the  only  remaining 
point  is,  whether  the  circumstance  of  this  being  a  time  policy  makes 
a  difference.  There  are  not  any  cases  in  which  the  obligation  of 
the  assured  in  such  a  case,  as  to  the  seaworthiness  *or  navigation  [  *416  ] 
of  the  vessel,  is  settled ;  but  it  may  be  safely  laid  down,  that  it  is 
not  more  extensive  than  in  the  case  of  an  ordinary  policy,  and  that, 
if  there  is  no  contract  as  to  the  conduct  of  the  crew  in  the  one  case, 
there  is  none  in  the  other.  Here  it  is  clear  that  no  objection 
arises,  on  the  ground  of  seaworthiness  of  the  vessel,  until  that 
unseaworthiness  was  caused  by  the  throwing  overboard  a  part  of 
the  ballast,  by  the  improper  act  of  the  master  and  crew ;  and,  as 
the  assured  is  not  responsible  for  such  improper  act,  we  are  of 
opinion  that  the  plea  is  bad  in  substance,  and  the  plaintiff  entitled 
to  our  judgment. 

Rule  absolute  to  enter  judgment  for  the  plaintiff  7ion 
obstante  veredicto. 
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IN   THE   EXCHEQUER  CHAMBER 


iWL  SADLER  V.  DIXON. 

Exchequer  (8  Meoson  &  Welsby,  895—900.) 

[8  M  &  w         t^  ^^^^  ^*  error,  brought  upon  the  above  judgment,  was  argued 

895  ]         in  the  Exchequer  Chamber  by  CresBwell  for  the  plaintiff  in  error 

and  Alexander  for  the  defendant  in  error.     The  arguments  were 

substantially  the  same  as  in  the  Court  below.    The  Coubt  took 

time  for  consideration.] 

The  judgment  of  the  Court  was  delivered  by 

[  897  ]  TiNDAL,  Ch.  J.  : 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  John 
Cook  and  cargo,  from  the  17th  of  January,  1888,  for  six  calendar 
months,  and  the  loss  was  stated  in  the  declaration  to  have  happened 
from  perils  of  the  sea,  within  the  time  for  which  the  policy  was 
made.  The  plea  alleges  the  loss  to  have  been  occasioned  wholly 
by  the  wilful,  wrongful,  negligent,  and  improper  conduct,  the  same 
not  being  barratrous,  of  the  master  and  mariners  of  the  said  ship  ; 
that  is  to  say,  '*  by  wilfully,  wrongfully,  negligently,  and  improperly, 
but  not  barratrously,  throwing  overboard  so  much  of  the  ballast  of 
the  said  ship,  that  by  means  thereof  she  then  became  and  was  top- 
heavy,  and  wholly  unseaworthy,  and  unfit  and  unable  to  encounter 
the  perils  of  the  sea,  which  she  might  and  would  have  been  able  to 
have  encountered ;  and  iii  consequence  of  the  said  wilful,  wrongful, 
negligent,  and  improper,  but  not  barratrous  conduct  of  the  said 
master  and  mariners,  the  said  ship  became  wrecked  and  lost  by 
perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of  the 
master  and  mariners,  she  would  have  safely  encountered." 
[  *898  ]  The  replication  traversed, ''  that  the  said  wrecking  and  ^damaging 

of  the  said  vessel,  or  the  loss  of  the  same  by  perils  of  the  sea,  as  in 
the  first  count  mentioned,  was  occasioned  by  such  conduct  of  the 
master  or  mariners  of  the  said  ship,  in  manner  and  form,  &c. ;  " 
upon  which  traverse  issue  was  joined,  and  found  for  the  defendant. 
^  And  the  Court  below  having  given  judgment  for  the  plaintiff  non 
obstante  veredicto ^  the  question  raised  by  the  writ  of  error  is,  whether 
the  plea  is  or  is  not  good  in  law. 

No  stress  was  laid,  in  the  course  of  the  argument  before  us,  upon 
any  distinction  to  be  taken  between  the  implied  warranty  on  the  jmrt 
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of  the  assured  as  to  the  seaworthiness  of  the  ship,  in  the  case  of  a  Sadleb 
policy  on  a  particular  voyage,  and  of  a  time  policy ;  nor  do  we  think  dixon. 
any  such  distinction  can  be  held  to  exist ;  at  all  events,  no  distinc- 
tion by  which  the  obligation,  on  the  part  of  the  assured,  in  the  case 
of  a  time  policy,  can  be  held  to  be  increased  or  extended.  But  the 
broad  ground  of  argument  taken  by  the  plain ti£f  in  error  has  been, 
that  if  the  loss  is  occasioned  by  the  wilful  and  wrongful  act  of  the 
master  and  crew,  but  not  amounting  to  barratry,  it  must  be  held  to 
be  occasioned  by  a  cause,  against  which  the  underwriter  had  not 
bound  himself  to  indemnify. 

Looking,  however,  at  the  allegation  in  the  plea,  it  appears  to  us, 
that  the  meaning  of  the  words  "  wilful  and  wrongful "  is  so  qualified 
by  the  express  averment  that  such  conduct  of  the  master  and 
mariners  did  not  amount  to  barratry,  as  that  the  existence  of  any 
fraudulent  or  improper  motive,  on  the  part  of  the  master  and  crew, 
is  altogether  excluded ;  and,  therefore,  in  effect,  that  the  meaning 
of  the  word  wilful  is  reduced  to  little,  if  anything,  more  than  the 
word  '*  voluntary  " — a  term  that  must  be  necessarily  applied  to 
every  act  done  by  the  master  and  mariners  in  the  course  of  con- 
ducting the  navigation  and  working  of  the  ship ;  so  that  every  act 
of  heaving  or  casting  the  anchor,  or  of  setting  the  sails,  or  of 
directing  the  helm,  which  may  have  been  the  immediate  occasion 
of  the  *loss  of  the  ship,  may,  in  that  qualified  sense,  be  termed  [  *899  ] 
their  **  wilful  act."  And  again,  the  word  "  wrongful,"  when  fraud 
and  all  other  improper  motives  are  excluded  by  the  qualification 
above  adverted  to,  bears  no  stronger  sense  in  the  plea  than  that 
the  particular  act  done  was  not  the  right  course,  but,  on  the  con- 
trary, a  negligent  or  incorrect  course  to  pursue.  And,  after  all, 
the  general  allegation  of  the  character  and  quality  of  an  act,  as 
that  it  is  wrongful,  or  malicious,  or  injurious,  or  the  like,  cannot 
carry  a  charge  against  the  party  to  whom  it  is  imputed  further 
than  the  particular  act  itself  specified  in  the  pleadings  will  warrant. 
The  question,  therefore,  in  substance  becomes  this :  whether  the 
throwing  the  ballast  overboard  by  the  master  and  crew,  (which 
must  be  considered  as  their  voluntary  act,  and  also  a  negligent 
and  improper  act),  whereby  the  ship  became  unsea worthy,  excuses 
the  underwriter.  It  is  obvious,  that  such  an  act  (all  unlawful 
motive  being  excluded  by  express  averment)  may  be  attributable  to 
an  error  or  defect  in  judgment,  both  as  to  the  fact  of  discharging 
the  ballast  at  all,  and  further,  as  to  the  exact  extent  to  which  it 
was  actually  discharged ;  and  it  seems  difficult,  on  principle,  to 
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Sadler  hold  that  the  underwriter  shall  be  excused  where  the  loss  is 
Dixon.  occasioned  by  the  mere  want  of  judgment  or  the  negligence  of 
the  master  and  mariners, — which  occurred  in  this  particular  case, 
— {ind  that  he  shall  not  be  also  held  to  be  excused  in  every  case, 
where  the  loss  can  be  traced  to  mistake  of  judgment,  or  an  act  of 
carelessness  or  negligence  in  the  ordinary  navigation  of  the  vessel ; 
in  which  latter  cases  the  loss  is  confessedly  held  to  fall  within  the 
meaning  of  perils  of  the  sea. 

But  without  entering  into  a  further  discussion  of  the  principle, 
we  think,  upon  the  later  authorities,  the  rule  is  established,  that 
there  is  no  implied  warranty  on  the  part  of  the  assured  for  the 
continuance  of  the  seaworthiness  of  the  vessel,  or  for  the  perform- 
ance of  their  duty  by  the  master  and  crew  during  the  whole  course 
[  *900  ]  of  the  voyage.  *The  case  of  Liaw  v.  HoUingsivorih  (i)  must  be 
allowed  to  bear  against  the  principle  so  laid  down  by  those  later 
authorities.  The  ground  of  decision  in  that  case  appears  to  have 
been  that  there  was  no  pilot  on  board  during  the  time  the  ship 
was  sailing  up  the  river  Thames,  which  was  required  by  the  statute 
5  Geo.  II.,  and  that  it  was  an  implied  contract  on  the  part  of  the 
assured  that  there  should  be  such  person.  This  at  least  appears 
the  ground  of  Lord  Kenyon's  judgment,  although  certainly  the 
other  two  Judges  seem  to  have  considered  that  it  was  a  loss  arising 
from  an  act  of  gross  negligence.  The  decision  of  that  case  may  be 
maintainable,  on  the  ground  of  an  implied  warranty  to  observe  the 
positive  requisitions  of  an  Act  of  Parliament;  but  if  it  is  to  be 
taken  as  an  authority,  that  the  implied  warranty  on  the  part  of  the 
assured  extends  to  acts  of  negligence  on  the  part  of  the  master  and 
crew,  throughout  the  voyage,  we  think  it  cannot  be  supported 
against  the  weight  of  the  later  authorities:  see  Busk  v.  Royal 
Exchange  Company  (2),  Walker  v.  Maitland  (3),  Holdsworth  v. 
Wise  (4),  Bishop  v.  Pentland  (5),  and  Shore  v.  BentaU  (6). 

Upon  the  whole,  we  think  the  plaintiff  below  is  entitled  to  judg- 
ment non  obstante  veredicto,  and  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Judgment  affi/rtned. 

(1)  7  T.  R.  160.  (6)  31  R.  R.  177  (7  B.  &  C.  219 ; 

(2)  20  R.  R.  350  (2  B.  &  Aid.  73).  1  Man.  &  Ry.  49). 

(3)  24  R.  R.  320  (5  B.  &  Aid.  171).  (6)  31  R.  R.  302,  n.  (7  B.  &  C.  798,  n. ; 

(4)  31  R.  R.  299  (7  B.  &  0.  794).  1  Man.  &  Ry.  11), 
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LAMONT  AND  Another  v.  SOUTHALL.  i839. 

(5  Meeson  &  Welsby,  4ia— 417  ;  S.  C.  7  Dowl.  P.  C.  469.)  Bach,  of 

A  party  making  a  distress  for  two  causes,  as  to  oae  only  of  which  he  -Pleas. 

is  justified  and  entitled  to  notice  of  action,  is  nevertheless  liable  in  trespass  [^  ^'^-i^" 
as  to  the  other. 


416] 


Trespass  for  seizing  and  taking  the  plaintiff's  goods.  Pleas: 
first,  not  guilty ;  secondly,  that  the  goods  were  not  the  property  of 
the  plaintiff. 

iyt  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  last  Term,  it  appeared  that  the  defendant,  who  was  a  broker, 
had  seized  the  goods  as  a  distress  for  a  highway  rate  and  a  poor 
rate,  due  from  one  Seager,  who  had  formerly  occupied  the  same 
premises,  and  had  sold  the  goods  to  the  plaintiffs.  No  notice  of 
action  had  been  given.  It  was  contended  at  the  trial,  that  there 
ought  to  have  been  notice  of  action  under  the  5  &  6  Will.  IV.  c.  50, 
s.  109  (i),  and  also  under  the  Poor  Law  Act,  4  &  5  Will.  IV.  c.  76, 
8.  104  (i).  The  learned  Judge  was  of  opinion  that  the  defendant 
was  entitled  to  notice  of  action  under  the  Highway  Act,  and  there- 
fore that  the  plaintiffs  could  not  support  that  part  of  their  case ; 
but  he  directed  a  verdict  in  their  favour  for  the  value  of  the  goods 
seized  for  the  poor  rate,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion  that  he  was 
entitled  to  notice  under  the  Poor  Law  Act. 

Bayley  now  moved  accordingly :  [  417  ] 

The  defendant  was  entitled  to  notice  of  action  under  the 
provisions  of  the  New  Poor  Law  Act.  It  must  be  admitted 
that  that  Act  does  not  apply  expressly  to  the  levying  of  rates; 
but  it  refers  to  Acts  which  contain  such  powers.  The  17  Geo.  II. 
c.  88,  s.  7,  gives  a  power  to  distrain  for  poor's  rates  ;  s.  8  provides, 
that  the  distress  itself  shall  not  be  deemed  trespassers  ah  initio ; 
and  the  tenth  section  enacts,  that  no  plaintiff  shall  recover  in  any 
action  for  any  such  irregularity,  if  tender  of  amends  has  been 
made.  The  Legislature  must  have  contemplated  that  the  parties 
were  to  have  notice,  otherwise  how  were  they  to  tender  amends  ? 
Secondly,  here  the  party  was  going  to  levy  under  the  Highway  Act, 
for  which  he  had  a  protection,  and  although  he  also  went  to  levy 
under  the  Poor  Law  Act,  he  was  protected  by  the  other  warrant, 

(1)  Bepealed  by  the  Public  Authori-  Vict.  c.  61),  s.  2;  but  see  s.  1  of  that 
ties  Protection  Act,    1893    (56  &  67      Act.— E.  C. 

50—2 
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lamont      and  could  only  be  guilty  of  an  excessive  distress,  which  could  not 
SoDTHALL.    be  the  subject  of  an  action  of  trespass. 

Lord  Abingbr,  C.  B.  : 

There  is  no  ground  for  this  application.  It  is  not  like  the  case 
of  a  man  coming  with  one  good  warrant  and  one  bad  warrant ;  for 
there  he  could  justify  under  the  good  one.  Suppose  the  defendant 
had  pleaded  specially  a  justification  under  warrants  both  for  high- 
way rate  and  poor  rate,  that  issue  must  have  been  found  against 
him.  He  could  not  justify  both  the  takings.  He  could  not  have 
made  a  tender  of  amends  under  the  Poor  Law  Act ;  at  least  he 
would  not  be  entitled  to  notice. 

GURNBY,  B. : 

The  plaintiffs  complain  that  the  defendant  has  wrongfully  taken 
their  goods  for  poor  rate :  the  defendant  cannot  justify  that  taking, 
because  he  has  also  taken  goods  for  another  cause  for  which  he  is 
protected. 

Rvle  refused. 


1839. 

I>ch.  of 
Pleas. 

[418] 


BUEGH  V.   LEGGE(l). 

(5  Meeson  &  Welsby,  418—423 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  258 ;  7  Dowl.  P.  C. 

814  ;  3  Jur.  823.) 

Assumpsit  on  two  bills  of  exchange  by  indorsee  against  his  immediate 
indorser,  averring  notice  of  dishonour,  to  which  was  added  a  count  upon 
an  account  stated.  The  defendant,  by  his  plea,  traversed  the  notice  of 
dishonour  of  the  bills  as  alleged.  The  plaintiff,  in  order  to  support  that 
issue,  proved  that  on  the  day  when  the  first  bill  became  due,  the  defendant 
called  upon  him  and  told  him  that  he  knew  neither  of  the  bills  wotdd  be 
paid ;  that  it  was  no  use  sending  him  a  twopenny-post  letter  the  next  day 
to  give  him  notice,  as  it  was  not  woi-th  the  money ;  and  that  he  would  send 
the  plaintiff  money  in  part  payment  of  the  bills  on  a  future  day :  Held, 
that  this  was  not  evidence  of  notice  of  dishonour,  but  of  a  dispensation  with 
it,  and  that  it  ought  to  have  been  so  alleged  in  the  declaration :  Held,  also, 
that  it  was  not  sufficient  evidence  to  support  the  count  upon  the  account 
stated. 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the  next 
immediate  indorser  of  two  bills  of  exchange.  There  was  also  a 
count  upon  an  account  stated. 

The  defendant,  to  the  two  counts  on  the  bills,  pleaded  that  he 
bad  no  notice  of  dishonour  as  alleged  in  the  declaration ;  and  to 
the  third  count,  non  assumpsit. 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  ss.  49,  50  (2).— 
R.  C. 
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At  the  trial  before  Parke,  B.,  at  the  London  sittings  after  last  buboh 
Term,  it  appeared  that  one  of  the  bills  in  question  was  drawn  upon  lboge. 
one  Williams,  and  the  other  upon  one  Balfs,  and  that  they  became 
due,  one  on  the  4th  and  the  other  on  the  5th  of  April :  that  on 
the  4th  of  April  the  defendant  called  on  the  plaintiff  with  a  view 
to  make  some  arrangements  with  respect  to  other  bills,  and  then 
stated  that  Balfs's  bill  would  not  be  paid,  as  Balfs  had  become  a 
bankrupt ;  and  that  Williams's  bill  would  not  be  paid,  as  he  the 
defendant  had  some  pictures  as  a  security  to  sell  to  take  it  up,  but 
which  he  had  not  been  then  enabled  to  sell,  and  that  Williams  had 
no  other  means  of  raising  the  money.  He  also  said  that  it  was  not 
worth  while  to  trouble  him  with  a  twopenny  post  letter  to  give  him 
notice,  as  it  was  not  worth  the  money,  and  that  he  would  bring  the 
plaintiff  some  money  on  the  Monday  following  in  part  payment  of 
the  two  bills.  The  learned  Judge  being  of  opinion  that  this  con- 
versation did  not  dispense  with  notice  of  dishonour,  nor  furnish 
evidence  of  an  account  stated,  nonsuited  the  plaintiff,  but  gave  him 
liberty  to  move  to  enter  a  verdict. 

Kelly  now  moved  accordingly : 

This  nonsuit  ought  to  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff.  First,  the  evidence  amounted  to  sufficient  proof  of 
notice  of  dishonour  by  the  defendant's  own  admission.  Where  a 
party  admits  *that  he  knows  the  bills  on  which  he  is  liable  will  [  *^19  ] 
not  be  paid,  it  dispenses  with  the  necessity  of  a  formal  notice  of 
dishonour.  In  Cory  v.  Scott  (i),  Holroyd,  J.,  says  :  **  I  think  that 
where  a  person  draws  on  his  own  account,  and  at  the  same  time 
knows  that  the  bill,  when  presented,  will  be  dishonoured,  the 
general  allegation  of  notice,  as  in  the  declaration,  would  be 
sufficient." 

(Parke,  B. :  But  Baylby,  J.,  there  says:  **  If  notice  be  averred 
to  have  been  given,  it  seems  to  me  it  ought  to  be  proved ;  and  the 
proof  of  circumstances  which  excuse  the  giving  of  notice  does  not 
seem  to  be  ad  idem  with  such  an  averment.") 

But  the  learned  Judge  adds,  "Possibly,  however,  it  might  be 
considered  that  such  circumstances  would  be  evidence  of  notice 
inasmuch  as  they  would  be  evidence  that  the  party  knew  the  bill 
would  be  dishonoured." 

(1)  3  B.  &  Aid.  621. 
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BuBOH  (Parkb,  B.  :   The  case  of  Solarte  v.  Palmer  (i),  and  numerous 

Legge.       others,  appear  to  show  that  the  law  intends  an  actual  notification, 
and  that  the  bare  fact  of  knowledge  is  not  suifficient.) 

Those  cases  are  distinguishable ;  where  there  is  some  party  to  the 
bill  who  is  entitled  to  notice,  it  must  be  given  to  him  in  due  form ; 
but  the  observations  of  Holrotd,  J.,  point  to  the  distinction  between 
such  cases  and  that  of  parties  who,  from  their  very  situation  as 
drawers  upon  their  own  account,  must  be  taken  to  have  had  notice 
of  dishonour,  and  who  have  admitted  that  they  knew  the  bill  would 
not  be  paid.  Besides,  a  promise  to  pay  a  bill  after  it  has  become 
due,  is  sujfficient,  without  notice  having  been  given,  to  render  a 
party  liable. 

(Parke,  B.  :  That  is  because  such  a  promise  amounts  to  presump- 
tive evidence  that  the  party  has  had  notice.) 

If  the  Court  be  of  opinion  that  the  evidence  is  insufficient  in 
support  of  the  issue  as  it  now  stands,  perhaps  they  will  allow 
the  pleadings  to  be  amended,  and  a  new  trial  to  be  had  on  pay- 
ment of  costs.  But,  secondly,  the  plaintiff  has  at  all  events 
[  *420  ]  proved  enough  *to  entitle  himself  to  a  verdict  upon  the  count 
upon  an  account  stated ;  here  the  giving  of  the  bill  amounted  to 
an  admission  of  an  antecedent  debt  being  due  from  the  defendant 
to  the  plaintiff. 

(Alderson,  B.  :  How  do  you  show  that  the  bills  have  not  been 
paid  ?) 

That  is  a  question  on  another  part  of  the  record ;  each  issue  must 
be  considered  separately. 

Parke,  B.  : 

I  am  of  opinion  that  there  is  no  ground  for  a  rule  on  either  of 
the  points  moved.  As  to  the  variance  between  the  allegation  in 
the  special  counts  and  the  evidence,  it  seems  to  me  to  be  perfectly 
clear,  although  the  point  has  not  bee;i  hitherto  expressly  decided, 
that,  under  the  allegation  that  a  party  has  received  notice  of  the 
dishonour  of  a  bill,  after  the  dishonour  has  taken  place,  an  actual 
notice  to  that  effect  must  be  proved ;  and  that  showing  the  party's 
knowledge  of  the  fact  that  it  will  not  be  paid  at  maturit3' ,  is  not 

(1)  37  B.  R.  34  (2  CI.  &  Fin.  93;  8  Bligh  (N.  S.)  874 ;  1  liing.  N.  C.  194; 
1  Scott,  1). 
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BuflScient.     There  must  be  proof  of  a   notice  given  from  some       Burgh 

party  entitled  to  call  for  payment  of  the  bill,  and  conveying  in       leooe. 

its  terms  intelligence  of  the  presentment,  dishonour,  and  parties 

to  be  held  liable  in  consequence.     That  is  the  true  meaning  of 

the  word  ''notice,"  when  used  in  declarations  of  this  kind,  and 

the  mere  knowledge  of  a  party  is  not  enough.     Now,  in  the  present 

case,  there  is  no  proof  of  any  such  notice,  but  rather  the  contrary  ; 

for  the  defendant  applies  to  the  plaintiff  for  more  discount,  and 

says  the  other  bills  would  not  be  ^aid ;  and  as  to  notice,  that  it 

would  not  be  worth  while  to   give   it,  for  the  drawer  had  since 

become  bankrupt.     The  meaning  of  this  rather  is  that  the  plaintiff 

did  not  send  notice  of  the  dishonour,  than  the  contrary.     In  the 

case  of  Cory  v.  Scott,  which  has  been  referred  to,  there  seems  to 

have  been   a  little  discrepancy  of  opinion   between   the  Judges 

whose  names  have  been  mentioned,— one  of    them   considering 

the  allegation  not  sufficient,  and  the  *other  inclining  to  a  con-       [  H2i  ] 

trary  opinion ;  although  it  is  somewhat  remarkable  that  Batley,  J., 

himself,  in  his  Treatise  on  Bills  of  Exchange,  p.  407,  states  that 

he  and  Holroyd,  J.,  agreed,  in  that  case,  that  the  evidence  would 

not  be  sufficient,  and  intimates  a  rather  strong  opinion  that  the 

allegation  of  notice  must  be  proved ;  and  that  if,  either  from  want 

of  assets  on  the  part  of  the  drawer,  or  any  other  cause,  it  should 

become  unnecessary,  the  fact  should  be  so  stated.    For  my  own 

part,  I  am  not  at  all  taken  by  surprise  by  this  question.     I  always 

thought,  that  if  presentment  or  notice  was  to  be  excused  on  the 

ground  of  want  of  effects,  &c.,  that  fact  ought  to  be  stated  in  the 

declaration.    Season  points  out,  that  where  the  fact  of  notice  is 

averred,  it  must  be  proved ;  and  so  I  have  always  understood  it. 

I  was  of  opinion,  at  the  trial,  and  think  so  still,  that,  although 

the  evidence  adduced  did  not  amount  to  proof  of  notice  having 

been  actually  given,  it  was  good  evidence  of  a  dispensation  with 

notice :  and  on  that  point,  the  plaintiff  may,  if  he  chooses,  have  a 

rule  nisi  for  a  new  trial  on  payment  of  the  costs  of  the  day,  and  be 

allowed  to  amend  his  declaration  by  alleging  a  dispensation  with 

notice,  instead  of  the  averment  of  notice  having  been  actually  given. 

The  special  counts,  however,  having  failed,  there  still  remains  the 

question  on  the  account  stated.     The  evidence  adduced  is  not  the 

admission  of  any  certain  or  specific  debt  being  due;  it  only  amounts 

to  the  expression  of  a  strong  impression  that  the  bills  would  be 

dishonoured  when    at    maturity;    and   that,   in  that  event,   the 

defendant  would  send  and  take  them  up.     It  has  been  argued 


792  1889.    EX.     5  MEE.  &  W.  421—428.  [r.r. 

BuROH       that  that  is  evidence  of  an  account  stated :  bat  I  think  it  is  not ; 

Lbogk.  ^^^  i*  affords  no  evidence  of  the  existence  of  any  debt  due  before 
that  time.  So  that,  although  this  conversation  amounts  to  an 
admission  that  perhaps  there  will  be  a  certain  sum  of  money 
due  to  the  plaintiff,  it  is  only  provided  the  bills  be  dishonoured, 

[  **22  ]  and  notice  of  the  *di8honour  given.  Consequently,  it  is  only  in 
a  certain  qualified  event  that  any  money  will  be  due,  and  until 
those  consequences  occur,  there  can  be  no  account  stated.  The 
plaintiff  ought,  however,  to  be  allowed  to  amend  on  the  terms 
suggested. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  point,  I  think  we 
ought  to  construe  the  word  ''notice"  as  meaning  notification  of 
the  fact  of  the  bill  having  been  dishonoured  after  the  presentment 
took  place ;  and  it  is  far  better,  for  the  advancement  of  justice,  to 
adhere  to  this  simple  meaning,  than  to  confound  notice  with  know- 
ledge. The  real  question  before  the  jury  in  such  cases  is,  not 
whether  a  certain  fact  occurred,  but  whether  it  was  notified  to  a 
certain  party.  Then,  secondly,  as  to  the  question  upon  the  account 
stated,  the  conversation  proved  amounts  to  this :  In  case  certain 
events  occur,  which  probably  will  occur,  I  will  pay  you  some  money 
on  Monday,  in  part  payment  of  the  two  bills.  Now,  could  any 
action  have  been  maintained  on  that  promise  before  the  bill 
became  due?  The  plaintiff  could  not  have  sued  out  a  writ 
previously  to  the  presentment  and  dishonour  of  the  bill.  That 
evidence  does  not,  therefore,  admit  a  present  debt;  had  it  been 
shown  that  the  bill  had  been  presented,  and  that  notice  of  dishonour 
had  been  dispensed  with,  that  might,  perhaps,  have  been  evidence 
to  show  an  account  stated ;  but  this  is  clearly  not  sufficient. 

GuRNBY,  B.,  concurred. 

Maule,  B.  : 

I  quite  agree  with  the  rest  of  the  Court,  that  the  word  *'  notice  '* 
here  means  some  communication  from  the  party ;  and  I  doubt  very 
much,  if  the  fact  alluded  to  by  my  brother  Alderson  had  been 
[  *423  ]  added  to  the  evidence,  ^whether  there  would  even  then  have  been 
sufficient  ])roof  given  to  support  an  account  stated.  The  case  of 
Irving  v.  Veitch  (i)  appears  to  be  an  authority  on  this  point. 

Rule  to  enter  a  verdict  refused. 
(1)  49  R.  E.  oil  (3  M.  &  W.  90). 
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WILLIAMS  V.  BRYAXT.  isso. 

(5  Meeson   &  Welaby,  447-456 ;    S.  C.   9  L.  J.  (N.  S.)  Ex.  47 ;    7  Dowl.        Exch.  of 
P.  C.  502 ;  3  Jut.  632.)  Pleas. 

In  debt  on  bond,  the  plaintiff,  by  his  declaration,  complained  against  '-  ■' 
W.  F.  B.,  sued  by  the  name  of  W.  B.  The  defendant  pleaded  non  est  factum. 
At  the  trial,  it  appeared  that  the  defendant  did  in  fact  execute  a  bond 
'  agreeing  with  that  described  in  the  declaration,  by  the  name  of  W.  B.,  and 
that,  at  the  time  of  the  execution,  he  was  known  by  that  name :  Held, 
Ist,  that  the  proof  was  sufficient  to  sustain  the  issue,  and  that  it  was  no 
variance ;  2ndly,  that  even  if  the  objection  were  valid,  it  was  not  one  of 
which  the  defendant  could  avail  himself  under  the  pl6a  of  non  est  factum. 

Debt  on  bond  for  5,000Z.  The  plaintiff  by  his  declaration 
complained  against ''  William  Francis  Bryant,  sued  by  the  name  of 
William  Bryant."  The  defendant  pleaded  non  est  factum,  and  the 
cause  was  tried  before  Maule,  B.,  at  the  last  Assizes  for  the  county 
of  Somerset.  It  appeared  in  evidence  that  the  defendant  did  in 
fact  execute  a  bond  agreeing  with  that  described  in  the  declaration, 
by  the  name  of  William  Bryant,  and  that  at  the  time  of  the 
execution  he  was  known  by  that  name ;  but  it  was  objected  that 
the  issue  was  not  maintained,  and  that  the  plaintiff  ought  to  be 
nonsuited.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
but  reserved  to  the  defendant's  counsel  liberty  to  move  to  enter  a 
nonsuit. 

Erie,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly, 
citing  Field  y.  Winlow  (i).,  Clark  v.  Istead  (2),  and  Gould  v.  Barnes  (3). 

[After  argument  the  Court  took  time  for  consideration.] 

The  judgment  of  the  Court  was  now  delivered  by  [  4»3  ] 

Parke,  B.  : 

The  plaintiff  in  this  case,  by  his  declaration,  complained  against 
William  Francis  Bryant,  sued  by  the  *name  of  William  Bryant  the  [  •464  ] 
elder,  on  a  bond.  On  an  issue  on  a  plea  of  7ion  est  factum,  tried 
before  my  brother  Maule,  it  appeared  in  evidence  that  the  defendant 
did  execute  a  bond,  agreeing  with  that  described  in  the  declaration, 
by  the  name  of  William  Bryant;  and  that  at  the  time  of  the 
execution  he  was  well  known  by  that  name :  but  it  was  objected, 
that  the  issue  was  not  maintained,  and  that  the  plaintiff  ought  to  be 
nonsuited.  My  brother  Maule  directed  a  verdict  for  the  plaintiff, 
but  reserved  to  Mr,  Erie  the  liberty  to  move  to  enter  a  nonsuit. 

(1)  Cro.  Eliz.  897.  (3)  3  Taunt.  504. 

(2)  Lutw.  894. 
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Williams         A  rule  nisi  was  obtained,  and  cause  shown,  last  Term.     We  have 
BbyIkt.      considered  the  case,  and  are  of  opinion  that  the  rule  ought  to  be 
discharged. 

The  authorities  in  support  of  the  rule  were  the  case  of  Gould  v. 
Baimes  (i),  and  others  therein  referred  to.  It  appears  from  these 
to  be  a  settled  point,  that  if  a  declaration  against  a  defendant  by 
one  Christian  name,  as,  for  instance,  Joseph,  state  that  he  executed 
a  bond  by  the  name  of  Thomas,  and  there  be  no  averment  to 
explain  the  difference,  such  as  that  he  was  known  by  the  latter 
name  at  the  time  of  the  execution,  such  a  declaration  would  be  bad 
on  demurrer,  or  in  arrest  of  judgment,  even  after  issue  joined  on  a 
plea  of  non  est  factum.  And  the  reason  appears  to  be,  that  in  bonds 
and  deeds,  the  efficacy  of  which  depends  on  the  instrument  itself, 
and  not  on  matter  in  pais,  as  feoffments,  there  must  be  a  certain 
designatio  persona  of  the  party,  which  regularly,  in  the  case  of 
ordinary  persons,  ought  to  be  by  the  true  first  name,  or  name  of 
baptism,  and  surname  (2) ;  of  which  the  first  is  the  most  important. 
And  there  are  many  cases,  in  which  the  Court  have  said,  and  as 
recently  as  in  that  in  Willes,  554,  that  a  man  cannot  have  two 
Christian  names  at  the  same  time;  nor  can  he,  properly  and 
strictly,  have  two:  but,  on  the  other  hand,  it  is  certain  that  a 
[  *i5o  ]  person  may  at  this  time  sue,  or  be  sued,  *not  merely  by  his  true 
name  of  baptism,  but  by  any  first  name  which  he  has  acquired  by 
usage  or  reputation ;  though  it  was  otherwise  held  in  the  case  in 
Vin.  Abr.  Misnomer,  C.  12,  in  7  Will.  III. :  if  a  party  is  called  and 
known  by  any  proper  name,  by  that  name  he  may  be  sued,  and  the 
misnomer  could  not  be  pleaded  in  abatement ;  and  not  only  is  this 
the  established  practice,  but  the  doctrine  is  promulgated  in  very 
ancient  times.  In  Bracton,  188  b,  in  speaking  of  pleas  in  abate- 
ment, it  is  said,  ''Item,  si  quis  binominis  fuerit,  sive  in  nomine 
proprio  sive  in  cognomine,  illud  nomen  tenendum  erit  quo  solet 
frequentius  appellari,  quia  ideo  imposita  sunt,  ut  demonstrent 
voluntatem  dicentis,  et  utimur  notis  in  vocis  ministerio.**  And 
Lord  Chief  Baron  Comyns,  in  his  Digest,  Fait,  E,  3,  sa}'s,  "  If  a  man 
be  baptized  by  one  name  and  known  by  another,  a  grant  by  the 
name  by  which  he  is  known  shall  be  good."  This  is  founded  on 
the  dicta  in  the  Year  Book,  46  Edw.  III.  fo.  22.  And  if  a  party 
may  sue,  or  be  sued,  by  the  proper  name  by  which  he  is  known,  it 
must  be  a  sufficient  designation  of  him,  if  he  enter  into  a  bond  by 
that  name.  It  by  no  means  follows,  therefore,  that  the  decisiou^ 
(1)  3  Taunt.  504.  (2)  Shepp.  Touch.  233. 
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in  the  case  of  Gould  v.  Barnes,  and  others  before  referred  to,  in     Williamr 

which  the  question  arose  on  the  record,  would  have  been  the  same,      bbtakt. 

if  there  had  been  an  averment  on  the  face  of  the  declaration,  that 

the  party  was  known  by  the  proper  name  in  which  the  bond  was 

made  at  the  time  of  making  it.     We  find  no  authorities  for  saying 

that  the  declaration  would  have  been  bad  with  such  an  averment, 

even  if  there  had  been  a  total  variance  of  the  first  names,  still  less 

where  a  man  having  two  proper  names,  or  names  of  baptism,  has 

bound  himself  by  the  name  of  one.    And  on  a  plea  of  non  est 

factum^  where  the  difference  of  name  does  not  appear  on  the  record, 

and  there  is  evidence  of  the  party  having  been  known,  at  the  time 

of  the  execution,  by  the  name  on  the  instrument,  there  is  no  case 

cited  on  the  argument,  and  qone  that  we  are  aware  of,  which 

decides  that  the  instrument  *is  void.     In  Hyckman  v.  Shotholt  (i),       [  *466  ] 

which  was  cited  as  showing  that  the  variance  of  name  was  fatal,  on 

non  est  factum,  the  wrong  name  in   the  bond   (John  instead  of 

William)  is  said  to  have  been  inscribed  by  mistake  ;  and  therefore, 

it  is  to  be  presumed,  was  not  a  name  by  which  he  was  known.     In 

the  absence,  therefore,  of  any  authority  to  the  contrary,  and  relying 

upon  the  law  now  fully  established,  as  to  misnomers  in  actions,  we 

think  a  bond  is  not  void  which  is  in  the  name,  whether  such  name 

be  the  first  or  Christian  name,  or  family  name,  by  which  the  party 

is  commonly  called  or  known,  and,  consequently,  that  the  plaintiff 

in  this  case  ^as  entitled  to  recover. 

^Ve  wish  to  add,  that  it  appears  to  us,  that  if  the  objection  were 

valid,  it  was  not  available  under  this  plea  of  non  est  factum,  since 

the  new  rules  (2). 

Rule  discharged. 


BUTTEMEEE  v.  HAYES.  is^e. 

(5   Meeson  &  Wekby,  456—462;    S.  C.    9  L.  J.  (N.  S.)  Ex.  44;    7  Dowl.        JSxch.  of 

P.  C.  489.)  Pleoi. 

Where  plaintiff,  being  possessed  of  a  messuage  and  premises  for  the         ^        -^ 
residue  of  a  certain  term  of  years,  agreed  with  defendant  to  i-elinquish 
possession  to  him,  and  to  suffer  him  to  become  tenant  of  the  premises  for 
the  residue  of  the  term,  in  consideration  of  defendant's  paying  a  sum  of 

(1)  Dyer,  279.  of   fact  only,  and  all  other  defences 

(2)  The  rules  of  Hilary  Term,  1834,  shall  be  specially  pleaded,  including 
M.  t.  Covenant  and  Debt,  r.  1 :  '  *  In  debt  matters  which  make  the  deed  absolutely 
ou  specialty  or  covenant,  the  plea  of  void  as  well  as  those  which  make  it 
/«of*  egt  factum  shall  operate  as  a  denial  voidable."  See  now  R.  S.  C.  Ord.  XIX. , 
of  the  execution  of  the  deed  in  point  r.  15,  and  Ord.  XXL,  r.  '6. — E,  C. 
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BuTTEMBBB  money  towards  completing  certain  repairs  of  the  premises :  Held,  that  this 

V.  was  an  agreement  relating  to  the  sale  of  an  interest  in  land,  within  a.  4 

Haybb.  of  the  Statute  of  Frauds. 

Held,  also,  that  in  an  action  brought  by  plaintiff  on  this  contract, 
defendant  was  entitled  to  avail  himself,  under  uon  cusumpsit,  of  the  objection 
that  there  was  no  memorandum  or  note  in  writing,  &c.,  of  the  contract. 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the 
plaintiff  was  possessed  of  a  certain  messuage  and  dwelling-house, 
held  by  him  as  tenant  to  one  J.  6.,  for  the  residue  of  a  certain 
term  of  seven  years,  three  years  of  which  were  then  to  come  and 
unexpired ;  as  also  of  certain  chattels  and  fixtures  being  in  the  said 
messuage  or  dwelling-house ;  that  before  the  making  of  the  agree- 
ment thereinafter  mentioned,  there  were  certain  repairs  necessary 
to  be  done  in  the  said  messuage,  which  the  said  plaintiff  was  then 
about  to  cause  to  be  done;  and  thereupon,  in  consideration  that 
[  ♦467  ]  the  plaintiff,  at  the  request  of  *the  defendant,  would  on  completion 
of  the  said  repairs  give  up  and  relinquish  possession  of  the  said 
messuage  and  dwelling-house  to  him,  the  said  defendant,  and  suffer 
him  to  become  the  tenant  thereof  for  the  said  unexpired  residue  of 
the  term,  the  said  defendant  promised  the  said  plaintiff  to  pay  him 
the  sum  of  10/.  towards  the  amount  of  the  dilapidations,  on  the 
latter  being  estimated  by  a  surveyor.  The  declaration  then  alleged, 
that  in  pursuance  of  the  said  agreement,  the  defendant  entered  into 
the  possession  of  the  premises,  and  became  the  tenant  thereof ;  and 
that  the  dilapidations  were  ascertained  by  a  surveyor,  but  that  the 
defendant  refused  to  pay,  &c.     The  defendant  pleaded  nou  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  after  last 
Hilary  Term,  the  plaintiff  having  proved  a  parol  contract  to  the 
effect  of  that  stated  in  the  declaration,  and  a  breach  of  such  agree- 
ment, it  was  objected  for  the  defendant,  that  the  agreement  declared 
on  was  a  contract  for  the  sale  of  the  interest  in  lands  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3, 
and  therefore,  to  entitle  the  plaintiff  to  recover,  it  was  incumbent 
on  him  to  show  that  the  agreement  was  by  a  memorandum  or  note 
in  writing,  signed  by  the  party  to  be  charged  thereby,  according  to 
the  terms  of  that  section.  The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  this  was  a  contract  within  the  4th  section  of  the 
Statute  of  Frauds,  and  the  defendant  was  entitled  to  avail  himself 
of  such  a  defence  under  the  plea  of  iwn  assumpsit^  since  the  new 
rules. 
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Martin  having  in  Easter  Term  last  obtained  a  rule  accordingly,    Buttkmebb 

V. 

Piatt  and  Oumey  showed  cause : 

The  case  is  not  within  the  statute.  The  defendant  contracts,  in 
consideration  of  *the  plaintiff's  undertaking  to  repair  the  dilapida-  [  'iBS  ] 
tions  and  to  relinquish  the  possession  to  him,  to  pay  him  10/. 
towards  the  dilapidations.  That,  it  is  submitted,  is  a  good  contract 
by  parol.  Here  every  part  of  the  consideration  for  the  contract  is 
executed,  and  the  defendant  has  obtained  the  whole  of  the  considera- 
tion in  respect  of  which  the  contract  was  made.  In  the  case  of 
Inman  v.  Stamp  (i),  where  a  contract  to.  let  furnished  lodgings  was 
held  to  be  a  contract  for  an  interest  in  land,  the  matter  merely 
rested  in  contract :  but  here  the  consideration  is  executed,  and  the 
Statute  of  Frauds  does  not  apply. 

(Parke,  B.  :  The  question  is,  whether  the  executory  contract 
alleged  is  proved — and  whether  non  assumpsit  puts  that  in  issue 
since  the  new  rules.    On  that  point  we  will  hear  the  other  side.) 

Martin^  contrd  : 

The  question  is,  whether  the  contract  set  out  in  the  declaration 
is  proved  in  due  form  of  law.  The  contract  declared  on  is  an 
executory  contract  to  assign  and  give  up  an  interest  in  land,  for  the 
residue  of  a  term  of  which  three  years  remained  unexpired.  Such 
an  agreement  is  within  the  4th  section  of  the  statute,  and  as  no 
memorandum  or  note  in  writing  has  been  shown,  it  has  not  been 
properly  proved.  The  first  three  sections  of  the  Act  relate  to  the 
creation  of  interests  in  land ;  the  fourth  has  respect  to  agreements 
for  an  interest  in  land.  The  latter  section  enacts,  '*  that  no  action 
shall  be  brought  upon  any  contract  or  sale  of  any  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  tshall  be  in 
writing,  &c." 

(Parke,  B.  :  The  declaration  states  an  agreement  to  give  up 
the  possession  of  the  premises,  and  to  suffer  the  defendant  to 
become  tenant.  Now  he  could  not  make  him  tenant  without  doing 
some  act  in  writing  within  the  meaning  of  the  *statute.  But  [  '469  ] 
supposing  that  to  be  so,  and  his  not  having  done  so  to  be  a  valid 
defence  under  the  Statute  of  Frauds,  can  that  defence  be  made 
available  under  the  plea  of  non  assumpsit  ?) 

(1)  18  E.  E.  740  (1  Stark.  12). 
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BuTTKMBBB   In  Elliott  V.  Thomas  (i),   the  learned  counsel  for  the  plaintiflf 

Hates.       admitted  that  it  could ;  and  the  same  point  appears  to  have  been 

held  in  Johnson  v.  Dodgson  (2).     In  Lysaght  v.  Walker  (3),  in  the 

House  of  Lords,  Lord  Tenterden,  Gh.  J.,  threw  out  an  opinion  that 

a  plea  of  the  Statute  of  Frauds  would  be  bad  on  general  demurrer. 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion  that  the  contract  stated  in  this  declaration  is 
one  relating  to  an  interest  in  land,  within  the  meaning  of  the 
statute.  Then  comes  the  question,  whether  that  objection  can  be 
taken  advantage  of  under  non  assumpsit.  On  that  point  we  will 
take  time  to  consider  :  but  at  present  my  inclination  is  to  adhere 
to  the  decision  of  this  Court,  that  it  may. 

Parke,  B.  : 

I  am  entirely  of  the  same  opinion.  Perhaps,  if  the  declaration 
had  stated  an  agreement  to  relinquish  the  possession  merely,  it 
might  not  have  amounted  to  a  contract  for  an  interest  in  land: 
but  it  goes  on  to  allege,  that  the  plaintiff  was  to  suffer  the  defendant 
to  become  tenant  thereof  for  the  residue  of  the  term.  Now  he 
could  not  become  tenant  for  the  residue  of  the  term,  except  by 
an  assignment,  and  that  would  be  a  contract  for  an  interest  in  land 
within  the  statute,  and  ought  to  be  reduced  into  writing. 

Maule,  B.  : 

I  am  of  the  same  opinion  as  to  this  being  a  contract  for  an 
interest  in  land.    On  the  other  point  I  entertain  much  doubt. 

Cur.  adv.  vnlt. 


[Subsequently  the  Court  gave  judgment  upon  the  other  point, 
to  the  effect  that  a  defendant  might,  under  the  plea  of  non  assumpsit, 
avail  himself  of  the  objection  that  there  was  no  memorandum  in 
writing,  &c.,  of  the  contract.  The  rule  of  pleading  is  now  altered 
by  the  Rules  of  the  Supreme  Court,  Ord.  XIX.,  Rules  15  and  20 ; 
and  see  MarshaU  v.  Berridge  (1881)  19  Ch.  Div.  283, 61 L.  J.  Ch.  329, 
45  L.  T.  599 ;  Pullen  v.  Snelus  (1879)  48  L.  J.  C.  P.  894,  40  L.  T. 
863 ;  Clarke  v.  Callow  (1876)  46  L.  J.  Q.  B.  53,  C.  A. ;  Morgan  v. 
Worthington  (1878)  38  L.  T.  443 ;  and  James  v.  Smith  [1891]  1  Ch. 
384,  389,  63  L.  T.  524,  65  L.  T.  544.— R.  C] 

(1)  49  E.  E.  558  (3  M.  &  W.  170).  (3)  35  B.  E.  1  (5  Bligh  (N.  S.)  1). 

(2)  46  E.  E.  433  (2  M.  &  W.  653). 
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COOMBES  V.   BUTTON.  i839. 

(5  Meeeon  &  Welsby,  469—473 ;  S.  C.  8  L.  J.  (N,  S.)  Ex.  278.)  I^qf 

A  lease,  dated  October,  1825,  to  which  the  King  was  a  party,  was  granted         -P*«m- 
by  the  Commissioners  of  His  Majesty's  Woods  and  Forests,  containing  a         t  *^^  J 
clause  that  if  the  Commissioners  for  the  time  being  should  at  any  time 
during  the  term  be  minded  or  desirous  to  determine  the  demise,  and  of  such 
their  mind  and  desire  should  cause  **  one  calendar  month's  notice  in  writing 
under  their  hands  "  to  be  given  to  the  lessee,  the  lease  at  the  expiration  of   , 
such  notice  should  cease,  determine,  and  be  absolutely  void :  Held,  that 
the  lease  was  determined  by  a  notice  signed  by  two  only  out  of  the  three 
Commissioners,  by  virtue  of  the  Crown  Lands  Act,  1829,  s.  92. 

In  this  action,  which  was  tried  before  Lord  Abinger,  G.  B.,  at  the 
London  sittings  after  last  Hilary  Term,  the  following  *special  case       [  *470  ] 
was  agreed  upon  and  stated  betweep  the  parties  for  the  opinion  of 
the  Court. 

By  an  indenture  made  the  18th  of  October,  1825,  between  the 
then  King's  most  excellent  Majesty  of  the  first  part,  the  Hon. 
Charles  Arbuthnot,  William  Dacres  Adams,  and  Henry  Dawkins, 
Esqrs.,  the  three  then  Commissioners  of  His  Majesty's  Woods, 
Porests,  and  Land  Bevenues,  of  the  second  part,  and  the  plaintiff 
of  the  third  part ;  certain  lands  and  premises  were  by  the  said 
Commissioners  demised  to  the  plaintiff  from  the  10th  of  October, 
1824,  for  the  term  of  seventeen  years. 

The  indenture  contained  the  following  clause  and  proviso :  That 
if  the  said  Charles  Arbuthnot,  W.  D.  Adams,  and  Henry  Dawkins, 
as  such  Commissioners  as  aforesaid,  or  the  Commissioners  for  the 
time  being  of  His  Majesty's  Woods,  Forests,  and  Land  Bevenues, 
should,  at  any  time  or  times  during  the  term  thereby  granted,  be 
minded  or  desirous  to  determine  the  demise  thereby  made,  as  to 
the  whole  or  any  part  or  parts  of  the  said  premises,  and  of  such 
their  mind  and  desire  should  cause  one  calendar  month's  notice, 
in  writing  under  their  hands,  to  be  given  to  the  said  Ann  Coombes, 
her  executors,  administrators,  or  assigns,  or  left  at  or  upon  the 
same  premises,  or  any  part  thereof,  then  and  in  every  such  case, 
and  upon  the  expiration  of  such  notice,  the  grant  and  demise 
thereby  made,  as  to  the  whole  or  such  part  or  parts  of  the  said 
demised  premises  as  should  be  therein  specified,  should  cease, 
determine,  and  be  absolutely  void. 

On  the  10th  of  November,  1837,  during  the  continuance  of  the 
said  term  of  years,  notice  in  writing,  signed  by  two  of  the  then 
Commissioners  of  Her  Majesty's  Woods,  Forests,  Land  Bevenues, 
Works,  and  Buildings,  was  given  to  the  plaintiff,  that  they  were 
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CooMBEs      minded  and  desirous  to  determine  the  said  grant  and  demise  to 
DuTTON.      her  of  a  portion  of  the  premises  demised  and  let  by  the  said 

indenture. 
[  •471  ]  At  the  time  of  this  notice  being  signed  and  given,  there  *were 

three   Commissioners   of    Her   Majesty's  Woods,   Forests,   Land 
Eevenues,  Works,  and  Buildings. 

The  notice  was  sufficient,  under  the  clause  and  proviso  above 
set  out,  to  determine  the  grant  and  demise  to  the  plaintiff  of  the 
premises  mentioned  in  it,  if  it  had  been  signed  by  the  said  three 
Commissioners. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  notice,  having  been  signed  by  two  only  of  the  Commissioners, 
was  sufficient  to  determine  the  demise.  If  the  Court  should  be  of 
opinion  that  it  was  not,  then  the  verdict  was  to  stand;  but  if 
otherwise,  the  verdict  was  to  be  entered  for  the  defendant. 

BramweU,  for  the  plaintiff : 

The  notice  given  in  this  case,  being  signed  by  two  only  of  the 
Commissioners,  is  not  sufficient.  The  statute  2  Will.  lY.  c.  1,  s.  8, 
which  was  passed  subsequently  to  the  granting  of  this  lease, 
provides  that  the  present  Commissioners  shall  have  the  same 
powers  as  former  Commissioners  had.  That  Act  worked  no  injury 
to  the  plaintiff.  The  9th  section  provides,  that  all  leases,  contracts, 
and  agreements,  shall  remain  in  force  in  the  same  manner  as  if 
that  Act  had  not  passed,  and  the  Commissioners  were  to  have  the 
same  powers  as  they  had  under  former  Acts — the  last  of  which 
was  the  10  Geo.  lY.  c.  50.  By  the  10th  section  of  the  same  statute, 
2  Will.  IV.  c.  1,  it  is  enacted,  that  where  anything  is  by  any  Act 
theretofore  passed  required  or  permitted  to  be  done  by  the  Com- 
missioners of  His  Majesty's  Woods  and  Forests,  and  which  if  done 
by  two  of  them  would,  by  law,  be  as  valid  as  if  done  by  all  of  them, 
the  same  may  be  done  by  any  two  of  them,  and  shall  be  as  valid 
and  effectual  as  if  done  by  all  of  them,  unless  express  provision  be 
made  to  the  contrary.  But  this  is  not  an  act  required  or  permitted 
to  be  done  by  any  Act,  nor  does  any  statute  confer  upon  the 
Commissioners  the  power  of  giving  such  a  notice  as  this. 

(Parke,  B.  :   You  say  this  is  not  a  power  given  by  any  Act  of 

[  '472  ]       Parliament,  *but  by  their  own  contract.    But  the  92nd  section  of 

the  10  Geo.  IV.  c.  50,  which  is  an  enabling  statute,  provides,  that 

it  shall  be  lawful  for  the  Commissioners  to  give  any  notice  which 
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shall  be  requisite  to  compel  any  tenant  of  His  Majesty  to  deliver      Coombbs 
up  possession  :  and  that  every  such  notice  which  shall  be  given  or      dutton. 
made  in  writing  under  the  hands  of  the  Commissioners,  or  any  two 
of  them,  shall  be  good,  valid,  and  e£fectual,  to  all  intents  and 
purposes,  as  if  the  same  were  given  by  His  Majesty.) 

That  section  is  preceded  and  followed  by  a  variety  of  clauses, 
which  confer  on  the  Commissioners  powers  which  they  otherwise 
had  not.  Here  they  might  have  stipulated  by  this  lease  that  they 
should  have  power  to  determine  it  by  giving  a  notice  signed  by  any 
two  of  them  ;  but  it  is  not  so. 

(Alderson,  B.  :  The  notice  is  to  be  given  according  to  the  Act  of 
Parliament,  not  the  lease.) 

The  Act  would  not  give  them  power  to  determine  the  lease  by 
notice,  unless  there  were  a  stipulation  to  that  effect  contained 
in  the  lease,  in  pursuance  of  the  Act  of  Parliament,  and  then  there 
would  be  the  joint  operation  of  the  lease  and  of  the  statute.  Here 
the  words  "  Commissioners  for  the  time  being,"  clearly  embrace 
all  the  Commissioners.  The  plaintifif  may  have  entered  into  the 
contract  upon  the  understanding  that  there  should  be  the  joint 
willingness  of  the  three  to  turn  her  out  of  possession.  The  Act 
was  not  intended  to  alter  the  contract.  If  the  Court  hold  this 
notice  to  be  good,  it  will  be  to  decide  that  the  notice  would  be 
operative  whilst  the  lands  remained  the  property  of  the  Crown, 
but  not  when  they  ceased  to  be  so. 

Kelly,  for  the  defendant,  was  stopped  by  the  Court. 

Parke,  B.  : 

This  is  the  case  of  a  lease  granted  by  the  Commissioners  of  His 
Majesty's  Woods  and  Forests,  and  there  was  a  clause  in  the  lease, 
that  notice  "by  the  Commissioners  for  the  time  being"  should 
determine  the  lease.  *A  notice  was  given  signed  by  two  of  them  [  '^^s  ] 
only.  It  is  quite  clear  that  notice  might  have  been  given  by  all 
the  Commissioners,  but  that  was  not  done.  The  effect  of  the 
stat.  10  Geo.  lY.  c.  50,  is  to  render  valid  this  lease,  which  was 
made  before  the  passing  of  that  Act.  The  92nd  sect,  is  an  enabling 
one,  and  the  question  is,  does  it  apply  here  ?  I  think  there  can  be 
no  doubt  that  it  does.  The  words  of  the  section  are,  "  that  it  shall 
be  lawful  for  the  Commissioners  for  the  time  being,  &c.,  to  give  any 
notice,  &c.,  on  behalf  of  His  Majesty."     Now  is  this  a  notice  given 
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on  behalf  of  His  Majesty  ?  It  clearly  is  so.  He  is  a  party  to  the 
lease,  which  is  granted  on  behalf  of  His  Majesty,  and  has  the 
same  effect  as  if  made  by  himself ;  and  the  notice  must  be  taken 
to  have  been  given  on  his  behalf.  The  clause  then  proceeds  thus  : 
"  Every  such  notice  given  in  writing  under  the  hands  of  the  said 
Commissioners,  or  any  two  of  them,  on  behalf  of  His  Majesty, 
shall  be  good,  valid,  and  effectual  to  all  intents  and  purposes 
whatsoever,  and  shall  have  the  like  force  as  if  given  by  His  Majesty." 
The  notice  is  suflScient,  therefore,  if  given  by  two  Commissioners  on 
behalf  of  His  Majesty. 

Aldbrson,  B.,  concurred. 

Maulb,  B.  : 

I  never  entertained  much  doubt  that  this  was  such  a  notice  as  is 

required  by  the  Act.    The  Act  provides  that  a  notice  signed  by  two 

Commissioners  on  behalf  of  His  Majesty  shall  be  valid  and  effectual 

to  all  intents  and  purposes.     This  was  so  signed,  and  is  therefore 

effectual  for  this  purpose. 

Postea  to  the  defendant. 


1839. 

Exeh,  of 
Pleas. 

[476] 


PHILLPOTTS  AND   Others  v.  EVANS  (1). 

(5  Meeson  &  Weleby,  475—477  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  33.) 

Where  A.  contracted  for  the  purchase  of  wheat,  **to  be  deliyered  at 
Birmingham  as  soon  as  vessels  could  be  obtained  for  the  carriage  thereof  ** ; 
and  subsequently  (the  market  having  fallen)  gave  the  seller  notice  that  he 
would  not  accept  it  if  it  were  delivered,  the  wheat  being  then  on  its  transit 
to  Birmingham :  Held,  in  an  action  against  A.  for  not  accepting  the  wheat, 
that  the  proper  measure  of  damages  was  the  difference  between  the  contract 
price  and  the  market  price  on  the  day  when  the  wheat  was  tendered  to  him 
for  acceptance  at  Birmingham  and  refused ;  and  not  on  the  day  when  the 
notice  was  received  by  the  seller. 

This  was  an  action  of  assumpsit  by  the  plaintiffs,  corn-merchants 
at  Gloucester,  against  the  defendant,  a  miller  at  Birmingham,  for 
not  accepting  a  quantity  of  wheat  which  the  plaintiffs,  early  in  the 
month  of  January,  1839,  contracted  to  sell  to  the  defendant,  ''  to 
be  delivered  at  Birmingham  as  soon  as  vessels  could  be  obtained 


(1)  The  principle  is  adopted  as  the 
primd  facie  rule  by  the  Sale  of 
Goods  Act,  1893  (56  &  67  Vict.  c.  71), 
8.  50  (3).  The  words  *' prima  facie" 
appear  to  admit  of  the  qualification  of 
the  principle  of  this  judgment  ad- 
verted to  in  the  judgment  in  Frost  v. 


Knight  (1872)  L.  B.  7  Ex.  HI,  123, 
41  L.  J.  Ex.  78,  79,  and  treated  as 
applicable  to  a  contract  for  sale  of 
goods  by  the  judgment  in  Roper  v. 
Johnson  (1873)  L.  E.  8  C.  P.  167,  42 
L.  J.  C.  P.  65.— R.  C. 
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for  the  carriage  thereof."  The  market  shortly  afterwards  began  to  Phillpotts 
fall,  and  the  defendant,  on  the  26th  January,  gave  notice  to  the  evans. 
plaintiffs  that  he  would  not  accept  the  wheat  if  it  were  delivered. 
It  was  at  that  time  on  its  way  by  canal  to  Birmingham,  and  on  its 
arrival  there  the  defendant  was  required  to  accept  it,  but  he 
refused  to  do  so ;  whereupoji  this  action  was  brought.  At  the 
trial  before  Alderson,  B.,  at  the  last  Gloucester  Assizes,  the  only 
question  between  the  parties  was  as  to  the  time  at  which  the 
damages  were  to  be  calculated.  The  defendant's  counsel  con- 
tended that  the  proper  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  price  on  the  26th 
January,  the  day  when  the  notice  of  non-acceptance  was  given. 
For  the  plaintiffs  it  was  insisted,  on  the  authority  of  the  case  of 
Leigh  v.  Paterson  (i),  that  they  were  entitled  to  damages  according 
to  the  market  price  on  the  last  day  when  the  contract  could  have 
been  performed,  viz.  when  the  wheat  was  tendered  for  acceptance 
to  the  defendant.  The  learned  Judge  was  of  that  opinion,  and 
under  his  direction  a  verdict  was  found  for  the  plaintiffs  for 
218Z.  9a.,  the  amount  of  the  damages  according  to  the  latter 
computation,  leave  being  reserved  to  the  defendant  to  move  to 
reduce  the  damages  to  98/.  128. 

R,  V,  Richards  now  moved  accordingly  : 

The  proper  measure  of  the  damages  was  the  difference  of  prices 
on  the  26th  January,  the  day  when  the  notice  was  given  by  the 
defendant  that  he  would  not  accept  the  wheat.  He  had  ^thereby  [  ^476  ] 
precluded  himself  from  accepting  it,  and  discharged  the  plaintiffs 
from  their  obligation  to  deliver  it.  He  clearly  could  not  afterwards 
have  sued  the  plaintiffs  for  not  delivering ;  yet,  if  they  are  entitled 
to  the  whole  damages  claimed  by  them,  the  effect  is,  that  they 
must  notwithstanding  be  bound  to  send  the  cargo  all  the  way  to 
Birmingham,  knowing  that  it  would  not  be  received  when  it 
arrived  there.  This  was  an  unqualified  refusal  to  accept  the 
goods,  which  entitled  the  plaintiffs  to  bring  their  action  on  that 
refusal.  The  only  damage,  therefore,  which  the  plaintiffs  have 
sustained  was  by  their  not  selling  (which  they  might  have  done  by 
sample,  though  the  wheat  was  in  transitu)  as  soon  as  they  received 
the  notice. 

(Aldebson,  B.  :  How  do  you  distinguish  this  case  from  Leigh 
v.  Paterson  ?    where  Dallas,  Ch.  J.,  says, — "  The  contract  was 
(1)  20  B.  B.  652  (8  Taunt.  540;  2  Moore,  588). 

61—2 
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PHILLP0TT8  mutually  made  between  the  plaintifiF  and  the  defendants,  and  can 
Evans.  therefore  only  be  dissolved  by  the  mutual  consent  of  both  parties. 
...  If  the  plaintiff  had  assented  to  its  being  put  an  end  to,  or  it 
could  even  be  inferred  that  he  did  so,  it  might  have  the  effect  of 
terminating  it.  But  as  that  is  not  the  fact,  it  remained  open  till 
the  31st  of  December,  (the  last  day  on  which  the  goods  could  have 
been  delivered.)  ...  I  therefore  think  that  the  damages  should 
have  been  estimated  at  the  difference  of  the  prices  in  tallow  when 
the  contract  was  made,  and  on  the  81st  of  December,  being  the 
last  day  when  the  defendants  could  have  delivered  it.") 

It  is  submitted  that  that  case  requires  re-consideration.  If  the 
plaintiffs  could  have  sold  the  goods  on  receipt  of  the  notice,  the 
measure  of  damages  was  the  difference  of  prices  at  that  time,  and 
they  had  not  the  option  of  going  on  and  taking  advantage  of  a 
further  fall  in  the  market. 

Lord  Abinger,  C.  B.  : 

I  think  there  is  no  ground  for  reducing  the  damages.  The 
proper  period  at  which  to  calculate  them  was  when  the  defendant 
ought  to  have  received  the  goods.  The  original  contract  was  in  no 
way  modified  by  the  notice,  and  the  plaintiffs  were  not  bound 
[  ^477  ]  *then  to  sell  in  order  to  reduce  the  damages.  The  case  cited 
seems  to  me  precisely  in  point,  and  I  concur  with  every  word  of 
the  judgment. 

Parke,  B.  : 

I  think  the  damages  have  been  calculated  on  the  proper 
principle.  If  Mr.  Richards  could  have  established  that  the 
plaintiffs,  after  the  notice  given  to  them,  could  have  maintained 
the  action  without  waiting  for  the  time  when  the  wheat  was  to  be 
delivered,  then  perhaps  the  proper  measure  of  damages  would  be 
according  to  the  price  at  the  time  of  the  notice.  But  I  think  no 
action  would  then  have  lain  for  the  breach  of  the  contract,  but  that 
the  plaintiffs  were  bound  to  wait  until  the  time  arrived  for  delivery 
of  the  wheat,  to  see  whether  the  defendant  would  then  receive  it. 
The  defendant  might  then  have  chosen  to  take  it,  and  would  have 
been  guilty  of  no  breach  of  contract ;  for  all  that  he  stipulates  for 
is,  that  he  will  be  ready  and  willing  to  receive  the  goods,  and  pay 
for  them,  at  the  time  when  by  the  contract  he  ought  to  do  so.  His 
contract  was  not  broken  by  his  previous  declaration  that  he  would 
not  accept  them  ;  it  was  a  mere  nullity,  and  it  was  perfectly  in  his 
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power  to  accept  them  nevertheless ;  and,  vice  versa,  the  plaintiffs    Phillpotts 

could  not  sue  him  before.     The  same  rule  was  adopted  in  the  case       evans. 

of  Startup  V.  Cortazzi  (i).     The  notice  amounts  to  nothing  until 

the  time  when  the  buyer  ought  to  receive  the  goods,  unless  the 

seller  acts  on  it  in  the  mean  time,  and  rescinds  the  contract.     I 

think,  therefore,  that  the  damages  have  been  calculated  according 

to  the  proper  principle,  and  that  there  should  be  no  rule. 

Alderson,  B.  : 

I  could  not  distinj^uish  this  case  from  Leigh  v.  Paterson,  and  I 
still  think  that  decision  governs  it. 

GuRNBY,  B.,  concurred. 

Rule  refused. 


CHANNELL  and  Another,  Executors  op  Henry  Taylor,        1^39. 

£xch, 
Pleai 

[494] 


Deceased,  v.  JOHN  DITCHBUEN  (:e).  E^ch.of 

(5  Meeaon  &  Welsby,  494—498  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  1 ;  3  Jur.  1107.)  ^'^' 


Payment  of  interest  by  one  of  the  makers  of  a  joint  and  several 
promissory  note,  though  made  more  than  six  years  after  it  became  due, 
is  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  as  against 
the  other  maker. 

Assumpsit.  The  declaration  stated,  that  the  defendant  and  one 
Thomas  Ditchburn,  in  the  hfetime  of  the  said  Henry  Taylor,  to 
wit,  on  the  10th  of  February,  1824,  made  their  promissory  note  in 
writing,  dated  &c.,  and  thereby  jointly  and  severally  promised  to 
pay  to  the  said  Henry  Taylor  or  order  the  sum  of  500Z.,  value 
received,  with  lawful  interest  thereon  from  the  date  thereof,  at  86 
months  after  the  date  thereof.  The  second  count  was  upon  an 
account  stated  between  the  defendant  and  the  testator  in  his 
lifetime,  and  the  third  upon  an  account  stated  becweeu  the 
plaintiffs  as  executors  and  the  defendant. 

Pleas,  1st,  ax^tio  non  accrevit  infra  sex  annos;  2ndly,  to  the  2nd        [  495  ] 
and  8rd  counts,  non  assumpsit ;  upon  both  of  which  the  replication 
took  issue. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  last  Chelmsford  Assizes, 
it  appeared  that  Taylor,  the  payee  of  the  note,  died  in  January, 
1827,  about  a  month  before  it  became  due.  The  plaintiff's 
attorney   proved   that  he  received  payment  of  25Z.  for  a  year's 

(1)  41  E.  H.  710  (2  Cr.  M.  &  R.  165).      to  by  Stiklikg,  J.,  in  Aathury  v.  Ast- 

(2)  See  note  to  Burleigh  v.  StoU,  bury  [1898]  2  Ch.  Ill,  118,  67  L.  J 
32  B.  B.  334.  And  see  the  case  referred      Ch.  471,  475.— B.  C. 


806  1889.     EX.     5  MEE.  &  W.  495—496.  [b.b. 


Channell  interest  on  the  note,  from  Thomas  Ditchburn,  on  the  4th  of  March, 
DiTGHBURN.  1883 ;  the  like  sum  on  the  15th  of  February,  1884,  and  again  in 
the  year  1835.  Piatt,  for  the  defendant  John  Ditchburn,  con- 
tended that  he  was  entitled  to  the  verdict,  since,  as  against  him, 
the  debt  had  been  once  barred  by  the  Statute  of  Limitations,  and 
could  not  be  revived  by  payment  of  interest  by  his  co-maker.  The 
learned  Judge  was  of  a  contrary  opinion,  and  under  his  direction 
the  jury  found  a  verdict  for  the  plaintiffs,  damages  610Z. 

Piatt  now  moved  for   a  new   trial,  on  the  ground  of  mis- 
direction : 

This  promissory  note  became  payable  on  the  18th  of  February, 
1827,  between  which  time  and  the  4th  of  March,  1883,  the  day 
when  the  first  payment  of  interest  was  made,  more  than  six  years 
had  elapsed.  The  Statute  of  Limitations  had  therefore  run,  and 
could  not  afterwards  be  revived,  as  against  the  present  defendant, 
by  the  payment  of  interest  by  his  co-maker  of  the  note.  In  Atkins 
V.  Tredgold  (i),  where  A.  and  B.  made  a  joint  and  several  promissory 
note,  and  A.  died,  and  ten  years  after  his  death  B.  paid  interest 
upon  the  note ;  it  was  held  that  the  payment  of  interest  by  B.  did 
not  take  the  case  out  of  the  Statute  of  Limitations,  so  as  to  make 
A.*s  executor  liable  upon  the  note.  There  Bayley,  J.,  says — 
''Here  the  statute  appears  to  have  attached  before  the  payment 
[  '496  ]  was  made  by  Robert  Tredgold,  and  therefore  John  Tredgold,  *the 
co-promisor,  (whose  executors  are  now  sought  to  be  charged),  being 
at  that  time  protected,  could  not  be  subjected  to  any  new  obliga- 
tion by  the  act  of  Robert."  So  here,  the  payment  was  made  after 
the  liability  of  the  defendant  was  at  an  end.  In  Slater  v.  Lawson  (2), 
it  was  also  held  that  after  the  death  of  one  maker  of  a  joint  and 
several  promissory  note  signed  by  two,  a  payment  of  interest  upon 
it  by  the  executor  of  the  deceased  party  would  not  take  the  case 
out  of  the  statute  as  again^  the  survivor.  There  Lord  Tbntbrden, 
Ch.  J.,  after  referring  to  the  case  of  Atkins  v.  Tredgold  as  not  being 
essentially  different,  says,  "  The  same  principle  appears  to  us 
applicable  to  both  cases  ;  and  we  think  that  where  a  joint  contract 
is  severed  by  the  death  of  one  of  the  contractors,  nothing  can  be 
done  by  the  personal  representative  of  the  other  to  take  the  debt 
out  of  the  statute  as  against  the  survivor."  Here  the  defendant  is 
charged  upon  his  several  liability,  which,  as  soon  as  the  statute 

(1)  26  R.   R.   254  (2  B.  &  C.  23;  (2)  1  B.  &  Ad.  396. 

3  Dowl.  &  Ry.  200). 
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had  run,  ceased  to  exist.      The  case  of  Burleigh  v.  Stott{i)  is    Channbll 
distinguishable,  because  there  the  payment  of  interest  was  made    ditchbuun. 
within  the  six  years  ;  here  it  was  not  made  until  afterwards. 

Pabke,  B.  : 

We  will  take  time  to  look  into  the  authorities,  but  at  present  it 
seems  to  me  that  this  case  is  not  distinguishable  in  principle  from 
Burleigh  v.  Stott. 

Cur.  adv.  vult 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Parke,  B.  : 

The  question  in  this  case  was,  whether  payment  of  interest  by 
one  or  two  makers  of  a  promissory  note,  made  after  the  lapse  of  six 
years  from  the  time  when  the  note  became  due,  took  the  case  out 
of  the  Statute  of  ^Limitations  with  regard  to  the  other  co-maker.  [  *497  ] 
Mr,  Piatt  relied  upon  the  cases  of  Atkins  v.  Tredgold  and  Slater  v. 
Lawsarij  as  making  a  distinction,  and  throwing  a  doubt  upon  the 
old  case  of  Whitcomb  v.  Whiting  (2),  which  decided  that  one  of  two 
joint  makers  of  a  promissory  note  might,  by  acknowledgment  or 
part  payment,  take  the  case  out  of  the  statute  as  against  the  other. 
After  those  two  cases,  undoubtedly  some  degree  of  doubt  might 
fairly  exist  as  to  the  propriety  of  the  decision  in  the  case  of 
Wliitcomb  V.  Wliiting ;  and  it  does  seem  a  strange  thing  to  say,  that 
where  a  person  has  entered  into  a  joint  and  several  promissory 
note  with  another  person,  he  thereby  makes  that  other  his  agent, 
with  authority,  by  acknowledgment  or  payment  of  interest,  to 
enter  into  a  new  contract  for  him.  But  since  the  decisions  in 
Atkins  V.  Tredgold  and  Slater  v.  Lawson,  the  Court  of  King's  Bench 
have  twice  decided  that  payment  by  one  of  two  joint  makers  of  a 
promissory  note  is  sufficient  to  take  the  case  out  of  the  statute  as 
against  the  other.  The  first  of  these  cases  was  that  of  Burleigh  v. 
Stott,  where  the  defendant  was  sued  as  the  joint  and  several  maker 
of  a  promissory  note,  and  there  the  Court  held,  that  payment  of 
interest  by  the  other  joint  maker  was  enough  to  take  the  case  out 
of  the  statute  as  against  the  defendant ;  and  that  it  was  to  be  con- 
sidered as  a  promise  by  both,  so  as  to  make  both  liable.  And  since 
the  decision  in  that  case,  the  Court  of  King's  Bench  have  come  to 
the  same   conclusion,  in   the  case  of  Manderston  v.  Robertson  (3), 

(1)  32   R.  R.  334   (8  B.  &  C.  36;  (2)  Doug.  652. 

2  Man.  &  Ry.  93.  (3)  4  Man.  &  Ry.  440. 
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[b.b. 


Chaknell 

r. 
DiTCHBUBN. 


[  •498  ] 


which  was  argued  on  the  22nd  of  May,  1829.  I  have  discovered 
mj'  paper  book  in  that  case,  which,  it  appears,  was  argued  by 
Mr.  Piatt  himself ;  and  the  Court  decided  there,  that  an  account 
stated  by  one  of  the  makers  of  a  joint  note,  and  part  payment  of 
the  account,  took  the  case  out  of  the  statute  as  to  the  other  ;  thus 
confirming  the  authority  of  Burleigh  v.  Stott.  Then  Mr.  Piatt 
relies  upon  the  distinction  *in  this  case,  that  the  payment  was 
made  after  the  statute  had  run,  and  which  was  pointed  out  by  Mr. 
Justice  Baylet  as  one  of  the  grounds  on  which  he  distinguished  the 
case  of  Atkins  v.  Tredgold  from  Whitcomb  v.  Whiting ;  that  there 
the  statute  had  attached,  and  that  its  operation  could  not  be 
affected  by  any  act  of  future  payment.  But  I  find  that  in  Mander- 
8ton  V.  Robertson  the  note  was  dated  the  9th  of  July,  1817,  and  an 
account  was  furnished  by  one  of  the  joint  makers  on  the  1st  of 
June,  1825,  to  the  payee,  taking  credit  to  himself  for  payments  of 
interest  after  the  six  years  had  elapsed,  but  not  before  ;  and  it  was 
held  that  this  was  sufficient  to  take  the  case  out  of  the  statute  as 
against  the  other  maker.  There  the  payment  was  after  the  six 
years  had  elapsed,  and  yet  it  was  held  sufficient.  The  result  is, 
that  we  must  consider  the  case  of  Whitcomb  v.  Whiting  as  good 
law,  and  there  will  therefore  be  no  rule. 

Rule  refused  (i). 


1839. 

JSxeh.  of 
Pleas. 

[498] 


KENNAWAY  and   Others  v.   TEELEAVAIf. 

(5  Meeson  &  Welsby,  498—502 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  20;  3  Jur.  1034.) 

A  guarantee  was  given  in  the  following  terms :  *'  I  hereby  guarantee 
to  you  the  sum  of  250/.  in  case  Mr.  P.  should  make  default  in  the  capacity 
of  agent  and  traveller  to  you : "  Held,  that  the  consideration  sufficiently 
appeared  on  the  face  of  the  instrument. 

Assumpsit  on  a  guarantee,  of  which  the  following  is  a  copy : 

"Tbueo,  July  12th,  1838. 
"  Messrs.  Kennaway  &  Co. 

"  Gentlemen, — I  hereby  guarantee  to  you,  Messrs.  Kennaway  & 
Co.,  the  sum  of  2502.,  in  case  Mr.  Paddon,  of  &c.,  should  default  in 
his  capacity  of  agent  and  traveller  to  you. 

**  William  S.  Trblbavan." 

(1)  See  Chippmdale  v.  Thurstoiiy  4  34  B.  R.  724  (8  Bing.  319;    1  Mooie 

Car.  &  P.  98 ;  Moo.  &  Mai.  411;  Fease  &  Scott,  442) ;  Rtw  v.  PetUt,  40  R.  R. 

V.  HirBt,  34  R.  R.  343  (10  B.  &  C.  122 ;  284  (1  Ad.  &  El.  196). 
5  Man.  &  Ry.  88);   WyaU  v.  Hod9on, 
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At  the  trial  before  Erskine,  J.,  at  the  last  Assizes  for  Cornwall,  a    Kennawat 
verdict  was  found  for  the  plaintiffs,  with  liberty  for  the  defendant  trbleavan. 
to  move  to  enter  a  nonsuit,  in  *ca8e  the  Court  should  be  of  opinion       [  *499  ] 
that  the  above  guarantee  did  not  disclose  a  sufficient  consideration 
on  the  face  of  it. 

Bere  now  moved  accordingly : 

The  question  is,  whether  the  consideration  sufficiently  appears 
on  the  face  of  this  guarantee ;  for  the  rule  is,  that  the  considera- 
tion for  which  it  is  made  must  be  clearly  stated  on  the  face  of  the 
instrument  itself  :  Cole  v.  Dyer{i).  In  that  case  Lord  Lyndhurst 
says:  ''It  appears  to  me,  that  if  in  such  written  agreement  to  be 
answerable  for  the  debt  of  another  person,  two  considerations  may 
with  equal  propriety  be  inferred  as  the  inducement  for  that  engage- 
ment, the  writing  is  not  taken  out  of  the  operation  of  the  Statute 
of  Frauds,  and  consequently,  can  give  no  right  of  action."  The 
same  principle  is  established  by  Thomas  v.  Williams  (2).  In  Raikes 
V.  Todd  {2),  the  guarantee  was — **  I  hereby  undertake  to  secure  to 
you  the  payment  of  any  sums  of  money  you  have  already  advanced, 
or  may  hereafter  advance,  to  Messrs.  H.  D.  &  Co.,  on  their  account 
with  you  :  '*  and  it  was  held  that  the  consideration  for  the  guarantee 
did  not  sufficiently  appear,  so  as  to  satisfy  the  Statute  of  Frauds. 
That  case  is  directly  in  point ;  for  here  this  guarantee  is  equally 
applicable  to  money  which  the  plaintiffs  might  have  advanced,  or 
might  thereafter  advance.  In  Hawes  v.  Armstrong  (4),  Tindal,  Ch.  J. 
says :  "  There  must  be  a  well-grounded  inference  to  be  necessarily 
collected  from  the  terms  of  the  memorandum,  that  the  considera- 
tion stated  in  the  declaration,  and  no  other  than  such  consideration, 
was  intended  by  the  parties  to  be  the  ground  of  the  promise."  Now 
the  words  of  this  guarantee  are  equally  consistent  with  its  being  an 
undertaking  for  prior  as  well  as  subsequent  advances ;  and  if  so, 
*the  Court  cannot  say  which  was  the  consideration.  There  is  [  ♦soo 
nothing  to  show  that  the  parties  contemplated  Paddon's  future 
employment  in  the  service ;  and  there  is  no  bindmg  contract  on  the 
plaintiffs  to  continue  him  in  their  service. 

Pabke,  £. : 

It  appears  to  me  that  this  rule  ought  not  to  be  granted.  I  accede 
to  the  doctrine  laid  down  by  Lord  Denman,  in  the  case  of  Raikes  v. 

(1)  1  Cr.  &  J.  461 ;  6  Tyi*.  304.      1  Per.  &  D.  4:i8). 

(2)  10  B.  &  C.  664.  (4)  1  Bing.  N.  C.  761 ;  1  Scott,  661. 

(3)  47  R.  E.  751  (8  Ad.  &  El.  846 ; 


810  1889.    EX.     5  MEE.  &  W.  500—501.  [r.b. 

Keknawat  Todd,  which  has  been  referred  to,  that,  in  all  these  cases,  the  proper 
Tbblsavan.  course  is  to  look  at  the  instrument,  and  see  whether  the  considera- 
tion stated  in  it  be  the  same  with  that  alleged  in  the  declaration, 
and  no  other.  Now,  let  us  apply  that  principle  to  the  present  case. 
Here  the  declaration  states,  that  in  consideration  that  the  plaintiffs 
would  take  Paddon  into  their  employment  in  the  capacity  of  agent 
and  traveller,  the  defendant  would  pay  the  plaintiffs  the  sum  of 
250{.,  in  the  event  of  Paddon's  making  default  in  that  capacity. 
We  are  to  see,  then,  whether  the  consideration  for  the  promise 
expressed  in  the  guarantee  is  the  future  employment  of  this  person 
in  the  capacity  of  agent  and  traveller,  which  is  the  consideration 
alleged  in  the  declaration :  whether,  looking  at  this  instrument  as 
reasonable  men,  we  can  infer  that  such  was  the  motive  operating 
on  the  mind  of  the  defendant  when  he  signed  this  paper.  It  says : 
''  I  guarantee  to  you  the  sum  of  250Z.,  in  case  Mr.  Paddon,  of  B., 
should  default  in  his  capacity  of  agent  and  traveller  to  you.*'  It  is 
perfectly  clear  from  the  words,  that  the  parties  were  contemplating 
a  future  default  to  be  committed  by  Paddon,  in  the  capacity  of 
agent  and  traveller;  and  consequently,  it  must  have  been  their 
intention  that  he  should  be  employed  in  that  capacity  at  some 
future  period.  It  is  said,  however,  that  this  guarantee  may  extend 
to  defaults  committed  by  this  party  in  not  paying  over  money 
received  by  him  before  the  instrument  was  given.  Such  is  not 
[  •501  ]  necessarily  its  meaning ;  *perhaps  the  parties  only  contemplated 
such  sums  as  he  should  receive  in  future  by  virtue  of  his  agency : 
but  even  supposing  the  effect  of  this  instrument  were  to  oblige  the 
defendant  to  make  good  the  sums  which  Paddon  had  already 
received  in  the  capacity  of  clerk,  but  neglected  to  account  for,  I  do 
not  see  why  the  defendant  ought  not  to  be  liable  for  those  sums 
also;  and  the  consideration  moving  to  him  in  that  case  would 
equally  be  the  future  employment  of  Paddon  as  clerk.  According 
to  the  rule,  therefore,  laid  down  by  Lord  Denman,  this  application 
ought  not  to  be  granted.  There  is  a  case  in  the  books,  of  Newbury 
V.  Annstrong  (i),  which  strongly  resembles  the  present.  There  the 
guarantee  was  in  these  terms:  "I  agree  to  be  security  to  you  for 
T.  C.  for  whatever,  while  in  your  employ,  you  may  trust  him  with, 
and  in  case  of  default,  to  make  the  same  good  ;  "  and  the  contract 
was  held  to  be  good,  on  the  ground  that  the  future  employment  of 
the  party  was  a  sufficient  consideration.  It  is  said,  and  truly,  that 
in  the  present  case  there  was  no  binding  contract  on  the  plaintiffs, 
1)  31  E.  E.  386  (6  Bing.  201 ;  3  Moore  &  Payne,  509 ;  Moo.  &  Mai. 
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and  that,  notwithstanding  the  guarantee,  they  were  not  bound  to    Kbnnaway 

employ  Paddon.     But  a  great  number  of  the  cases  are  of  contracts  trklbavan. 

not  binding  on  both  sides  at  the  time  when  made,  and  in  which  the 

whole  duty  to  be  performed  rests  with  one  of  the  contracting  parties. 

A  guarantee  falls  under  that  class ;  when  a  person  says — **  In  case 

you  choose  to  employ  this  man  as  your  agent  for  a  week,  I  will  be 

responsible  for  all  such  sums  as  he  shall  receive  during  that  time, 

and  neglect  to  pay  over  to  you," — the  party  indemnified  is  not 

therefore  bound  to  employ  the  person  designated  by  the  guarantee ; 

but  if  he  do  employ  him,  then  the  guarantee  attaches  and  becomes 

binding  on  the  party  who  gave  it.     It  is  therefore  no  objection  in 

the  present  case  to  say  that  the  plaintiffs  were  not  obliged  to  take 

Paddon  into  their  service ;  they  might  do  so  or  not,  as  *they  pleased ;       [  *502  ] 

but  having  once  done  so,  the  guarantee  attaches,  and  the  defendant 

becomes  responsible  for  the  default. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


COLEMAN   V.   LAMBEET.  im 

(5  Meeson  &  Welaby,  602—505;  S.  C.  9  L.  J.  (N.  8.)  Ex.  43.)  Ik^of 

The  consignee  of  goods,  where  there  is  no  bill  of  lading,  is  not  in  general  '^' 

liable  for  the  freight ;  but  prior  dealings  with  him,  and  payments  by  him         L  ^"*  J 
of  the  freight  on  former  occasions  of  the  same  kind,  are  evidence  to  show 
that  in  the  particular  case  he  contracted,  on  the  receipt  of  the  goods,  to 
pay  the  freight. 

Assumpsit  for  freight,  with  counts  for  carriage  of  goods,  and 
wharfage.  Plea,  non  assumpsit.  At  the  trial  before  Arabin,  Serjt., 
at  the  Sheriff  *8  Court  in  London,  it  appeared  that  the  plaintiff  was 
a  wharfinger,  and  that  he  claimed  to  recover  from  the  defendant,  a 
meat-salesman,  the  sum  of  10{.  for  the  freight  of  carcases  brought 
by  a  steam-vessel  from  Berwick  to  London,  and  delivered  from  the 
plaintiff's  wharf  to  the  defendant ;  and  also  the  further  sum  of 
108.  4d.,  for  the  wharfage  and  cartage  of  them  from  the  wharf  to 
the  defendant's  premises.  The  clerk  of  the  plaintiff  was  called, 
and  stated  that  on  the  day  after  the  delivery  of  the  carcases,  he 
called  on  the  defendant  with  the  account,  and  that  the  defendant 
offered  to  pay  it  if  the  plaintiff  would  deduct  IL,  on  account  of  an 
alleged  previous  overcharge  ;  but  he  admitted  on  cross-examination, 
that  the  defendant,  at  the  time,  said  that  he  was  directed  by  the 
consignor  to  claim  that  deduction,  and  that  he  had  no  authority  to 
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CoLBMAN  pay  anything  unless  that  deduction  were  allowed.  It  was  proved 
Lambert,  that  on  former  occasions  carcases  had  been  sent  for  the  defendant 
in  the  same  manner  to  the  plaintiff's  wharf,  and  that  the  defendant 
had  been  in  the  habit  of  paying  the  plaintiff  the  amount  of  the 
freight.  No  bill  of  lading  was  ever  transmitted.  It  was  contended 
for  the  defendant,  that  he  was  not  liable  to  the  plaintiff  for  either 
of  these  demands ;  that  the  plaintiff,  being  neither  the  owner  nor 
[  *503  J  the  master  of  the  vessel,  was  not  the  proper  person  to  sue  *for  the 
freight;  and  that  there  was  no  evidence  of  any  express  contract 
with  him.  The  learned  Serjeant  left  it  to  the  jury  to  say  whether 
the  defendant,  by  the  receipt  of  the  goods  from  the  plaintiff,  and 
his  proposal  to  pay  the  amount  claimed,  minus  II.,  had  taken  upon 
himself  the  liability  to  pay  the  plaintiff  for  the  freight ;  and  the 
jury  found  a  verdict  for  the  plaintiff  for  the  whole  amount  claimed. 
In  this  Term,  Gurney  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection ;  against  which 

James  now  showed  cause  : 

There  was  evidence  for  the  jury,  on  which  they  were  justified  in 
finding  the  verdict  for  the  plaintiff.  It  is  true  that,  in  general, 
freight  is  only  recoverable  by  the  owner  or  master  of  the  ship, 
unless  there  be  a  bill  of  lading.  But  here  the  course  of  trade 
between  the  parties  had  been  to  send  the  goods  without  a  bill  of 
lading,  and  the  defendant  had  been  in  the  habit  of  accepting  them, 
and  paying  the  freight  to  the  plaintiff,  as  agent  for  the  owner.  The 
evidence  of  such  prior  dealings  and  payments  was  sufficient  to 
charge  the  defendant  in  the  particular  case.  It  is  the  receipt  of 
goods  by  the  consignee,  in  pursuance  of  the  usual  bill  of  lading, 
by  which  it  is  expressed  that  he  is  to  pay  freight,  which  makes 
him  the  debtor  for  the  freight :  Abbott  on  Shipping,  285.  So  also, 
without  a  bill  of  lading,  the  jury  may  infer,  from  the  prior  dealings 
between  the  parties,  an  implied  contract  to  pay  the  freight :  Id. 
286(1);  Wilson  v.  Kymer(2).  In  that  ease  it  was  held  that  the 
receipt  of  goods  by  the  indorsees  of  a  bill  of  lading,  not  under  the 
bill  of  lading  itself,  but  under  an  order  of  the  consignees  for  that 
purpose,  was  not  of  itself  a  sufficient  ground  to  raise  an  implied 
assumpsit  on  their  part  to  pay  the  freight ;  but  that  as  it  appeared 
[  *504  ]  from  previous  dealings  that  the  defendant  had  been  in  the  ^habit 
of  receiving  goods  in  the  same  manner,  and  paying  the  freight  for 
them,  that  was  sufficient  to  raise  such  an  implied  promise.  Lord 
(1)  See  14th  ed.  (1901),  p.  692.— F.  P.  (2)  1  M.  &  S.  157. 
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Ellenborouoh  says — '*  The  question  is,  taking  what  has  been  the  Colbman 
dealing  between  these  parties  and  the  general  usage  of  trade,  Lambert. 
whether  the  defendants,  who  received  these  goods,  must  not  be 
taken  to  have  received  them  under  the  same  terms  as  they  had 
adopted  in  other  cases ;  viz.  under  the  same  liability  to  pay  the 
freight  as  the  original  consignees  were  liable  to."  And  Bayley,  J., 
says — *'  The  defendants  must  be  understood  as  having  agreed  to 
pay  the  freight  as  on  former  occasions,  when  the  captain  was  used 
to  send  round  to  them  for  it ;  and  they  cannot  be  prejudiced  by 
this,  because  they  have  got  the  goods."  The  direction  of  the 
learned  Serjeant  in  the  present  case  was  justified  on  the  same 
grounds.  Domett  v.  Beckford  (i)  may  be  cited  on  the  other  side, 
but  that  case  only  decides  that  the  owner  may  revert  back  to  the 
original  liability  of  the  consignor  for  the  freight,  which  is  not 
disputed ;  but  it  does  not  show  that  the  consignee,  who  obtains  the 
benefit  of  the  cargo,  may  not  be  liable  on  an  implied  contract, 
arising  out  of  previous  dealings  and  payments  of  the  same  kind. 
The  carrier  here  would  have  had  a  lien  for  the  goods,  without  any 
express  contract  or  bill  of  lading:  Wolf  v.  Summers  {2).  The 
existence  of  a  bill  of  lading  makes  no  difference  in  principle ;  it 
is  only  evidence  of  the  contract.  The  doctrine  that  an  implied 
assumpsit  for  freight  may  arise  against  a  consignee,  is  recognised 
also  by  Gibbs,  Ch.  J.,  in  Pinder  v.  Wilks  (8). 

But,  at  all  events,  the  plaintiff  is  entitled  to  retain  his  verdict 
for  the  amount  of  the  cartage  from  his  wharf  to  the  defendant's 
premises,  for  which  he  sues  as  the  owner  of  the  wharf. 

Oumey,  contra  : 

The  defendant  is  not  liable  for  either  *portion  of  the  plaintiff's       [  'BOS  ] 
claim.     With  respect  to  the  freight,  it  is  clear  the  plaintiff  is  not 
the  party  to  sue  for  it,  being  neither  the  owner  nor  the  master  of 
the  vessel ;  being  only  agent  for  the  owners,  he  cannot  sue  for  it  in 
his  own  name. 

(Parke,  B.  :  Not  unless  he  can  make  out  by  the  evidence  a 
contract  with  him.  The  case  comes,  therefore,  to  the  question, 
whether  there  was  evidence  of  an  express  contract  by  the  defendant 
to  pay  the  freight  to  the  plaintiff  himself.) 

(1)  39  R.  R.  559  (5  B.  &  Ad.  521).  (3)  5  Taunt.  612. 

(2)  12  E.  R.  764  (2  Camp.  631), 
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Golem  AK 

17. 

Lambert. 


But  the  only  question  left  to  the  jury  was,  whether,  by  the  receipt 
of  the  goods  in  this  particular  case,  the  defendant  had  taken  upon 
himself  the  liability.     That  was  clearly  a  misdirection. 

(Parke,  B.  :  The  defendant  certainly  did  not  mean  to  take  upon 
himself  any  liability  in  this  particular  case.) 

He  was  then  stopped  by  the  Court. 

Parke,  B.  : 

I  think  there  must  be  a  new  trial.  I  do  not  mean  to  say  that 
there  was  not  evidence  for  the  jury,  from  the  previous  dealings,  of 
a  contract  by  the  defendant  to  pay  the  plaintiff  the  freight ;  although 
the  evidence  was  not  very  distinct.  The  consignee  is  piimd  facie 
the  owner  of  the  goods ;  but  if  he  be  not,  he  is  not  liable  simplicit^r 
as  consignee,  except  on  a  new  contract  to  pay  the  freight.  That  is 
evidenced  in  ordinary  cases  by  the  bill  of  lading.  I  accede  also  to 
the  decision  in  Wilson  v.  Kymer,  that  the  same  evidence  may  be 
deduced  from  the  previous  dealings  between  the  parties.  If  the 
goods  have  always  been  delivered  on  payment  of  freight  by  the 
defendant,  that  is  reasonable  evidence  that  in  the  particular  case 
he  agreed  to  pay  the  plaintiff.  But  the  case  was  not  submitted  to 
the  jury  in  that  point  of  view ;  and  therefore  the  rule  must  be 
absolute  for  a  new  trial. 

Alderson,  B.,  Gurnby,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 


1839. 

Ihtch,  of 
Pleat. 

[527] 


BARBER  AND   Another   v.   TAYLOR. 

(5  Meeson  &  Welsby,  527—534 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  21.) 

A.,  by  letter,  requested  B.  to  purchase  for  Hm  150  bales  of  cotton  :  the 
letter  contained  the  following  terms:  ''Upon  executing  the  above  and 
forwarding  a  bill  of  lading,  I  will  accept  your  draft  at  sixty  days'  sight 
after  the  receipt  of  the  bill  of  lading:"  Held,  that  B.  (having  purchased 
and  shipped  the  cotton  in  accordance  with  the  order)  was  bound  to  deliver 
the  bill  of  lading  as  soon  after  its  arrival  as  he  conveniently  could,  without 
reference  to  the  arrival  or  unloading  of  the  cargo. 

This  was  an  action  of  assumpsit  for  a  breach  of  contract,  tried 
before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes,  1838,  when 
a  verdict  was  found  for  the  plaintiff  for  3,0(X)Z.,  (the  damages  in 
the  declaration),  subject  to  the  opinion  of  this  Court  on  the  following 
case;  and  it  was  agreed  that  the  pleadings  should  form  part  of 
the  case. 
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The  first  count  of  the  declaration  stated,  that  on  the  Ist  December,  Barbub 
1836,  in  consideration  that  the  plaintiffs  would  purchase,  on  account  tailor. 
of  the  defendant,  150  bales  of  cotton,  equal  to  a  sample  they  trans- 
mitted, at  a  certain  limited  price,  and  would  ship  the  same  not 
later  than  the  last  day  of  February  then  next,  and  would  forward 
the  bill  of  lading  thereof  to  the  defendant,  he  the  defendant 
^promised  that  he  would  receive  the  bill  of  lading  and  cotton,  and  [  *528  ] 
pay  for  the  same  by  accepting  the  plaintiff's  draft  for  the  amoimt, 
payable  at  sixty  days'  sight  from  the  receipt  of  the  bill  of  lading. 
That  the  plaintiffs  did  purchase  a  quantity  of  cotton  equal  to  the 
sample,  and  shipped  it  not  later  than  the  last  day  of  February, 
and  the  same  afterwards  arrived  at  Liverpool.  That  although  the 
plaintiffs  forwarded  the  bill  of  lading,  and  afterwards,  and  within 
a  reasonable  time  after  the  arrival  of  the  cotton  at  Liverpool, 
were  ready  and  willing,  and  offered  to  deliver  the  same  to  the 
defendant,  on  the  defendant's  paying  for  the  cotton,  and  accepting 
the  plaintiff's  draft  as  aforesaid;  and  the  plaintiffs  were  willing 
and  ready  to  present  the  draft  for  the  amount,  and  requested  the 
defendant  to  receive  the  bill  of  lading  and  the  cotton ,  and  pay  for 
the  same ;  yet  the  defendant  refused  to  receive  the  bill  of  lading 
or  cotton,  or  to  pay  for  it. 

The  second  and  last  counts  were  for  money  paid,  and  commission. 

To  the  first  count  the  defendant  pleaded,  denying  that  the  plaintiffs 
forwarded  the  bill  of  lading,  and  that  within  a  reasonable  time  after 
the  arrival  of  the  cotton  at  Liverpool  they  were  ready  and  willing, 
and  offered  to  deliver  the  bill  of  lading  to  the  defendant,  on  the 
defendant's  paying  for  the  cotton  as  aforesaid.  To  the  residue  of 
the  declaration  the  defendant  pleaded  non  assumpsit:  on  which 
pleas  issues  were  joined. 

The  plaintiffs,  at  the  times  after  mentioned,  were  merchants  and 
commission  agents,  carrying  on  business  at  Liverpool  and  New 
Orleans,  under  the  firm  of  Messrs.  Barber  Brothers  &  Co.,  the 
plaintiff  Samuel  Barber  being  resident  at  Liverpool. 

On  the  1st  December,  1836,  the  defendant  gave  the  plaintiff, 
Samuel*.  Barber,  in  Liverpool,  a  written  order,  addressed  to  the 
plaintiffs'  firm,  in  the  terms  following : 

**  Liverpool,  Dec.  Ist,  1836.  [  529  ] 

'*  Messrs.  Barber  Brothers, 

"Gentlemen — Please  purchase  for  my  account  150  bales  of 
cotton,  equal  to  the  sample  accompanying  this  letter,  at  l\d.^  say 
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Babbbb      7Jrf.  per  lb.,  delivered  in  Liverpool.     This  is  understood  to  include 

Tatlob.      freight,  and  all  your  charges.     Upon   executing  the  above,  and 

forwarding  a  bill  of  lading,  I  will  accept  your  draft  at  sixty  days' 

sight  after  the  receipt  of  the  bill  of  lading,  for  the  amount  of  the 

same. 

"  I  am.  Gentlemen,  yours,  &c. 

"John  Tayi/Or. 

''  Not  to  be  delivered  on  board  later  than  the  last 
day  of  February  next." 

To  which  the  following  addition  was  afterwards  made : 

"In  reference  to  the  order  which  I  addressed  to  Messrs.  Barber 
Brothers,  on  the  1st  inst.,  it  is  not  to  include  dock  and  town  charges 
in  Liverpool,  or  custom  duty,  or  insurance. 

"  John  Taylor." 

The  plaintiff,  after  the  receipt  of  this  order,  purchased  152  bales 
of  cotton  at  New  Orleans,  according  to  the  samples,  at  prices  within 
the  limits  of  the  order,  and  shipped  them,  with  a  bill  of  lading,  by 
the  Romvltis  for  Liverpool,  and  delivered  them  on  board  the  said 
vessel  before  the  last  day  of  February,  1887. 

It  was  not  contended  at  the  trial  that  the  purchase  was  not 
according  to  the  order,  and  no  point  was  made  as  to  the  excess 
of  the  two  bales. 

The  plaintiff  wrote  from  New  Orleans  certain  letters  to  the 
defendant,  apprising  him  that  he  had  purchased  the  cotton. 

On  the  2l8t  of  April,  1887,  the  Romulus  arrived  at  Liverpool 
with  the  cotton  and  the  bill  of  lading  mentioned  in  the  above 
letters,  and  on  the  next  day  was  reported  at  the  Custom-house. 
[  *530  ]  On  the  28th  the  Romulus  *was  entered  on  the  Custom-house 
books  for  a  landing- waiter.  On  the  3rd  May  a  landing- waiter  was 
obtained,  and  the  Romulus  began  to  unload  her  cargo.  The 
cotton  was  not  completely  discharged  from  the  vessel  until  the 
8th  May. 

On  Monday,  the  24th  of  April,  the  plaintiff,  Samuel  Barber, 
with  his  father,  called  on  the  defendant  with  a  copy  of  invoice,  and 
a  draft  on  the  defendant  for  1,571^.  14«.  10^.,  and  stated,  as  the 
fact  was,  that  Messrs.  Thomas  Wilson  &  Co.  had  the  bill  of  lading 
in  their  hands,  and  they  would  not  deliver  it  up  unless  the  defendant 
got  a  banker's  guarantee  of  his  acceptance,  or  paid  in  cash  before 
delivery,  or  pledged  the  cotton  with  a  broker,  in  order  to  secure 
the   due   payment  of   the   acceptance.      The  defendant  declined 
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accepting  on  those  terms.  The  copy  invoice  and  the  draft  were  Barber 
left  with  the  defendant  by  the  plaintiffs.  The  invoice  and  copy  taylor. 
were  headed  thus: — 

"Invoice  of  152  bales  of  cotton,  shipped  by  Barber  Brothers, 
&  Co.,  per  A.  1,  American  ship  Romulus,  Webster,  for  Liverpool, 
consigned  to  order  for  account  and  risk  of  John  Taylor,  Esq., 
Liverpool." 

Then  followed  the  particulars  of  the  cotton. 

On  the  next  day  the  defendant's  brother  by  his  orders  went  to 
the  office  of  the  plaintiff  at  Liverpool ;  he  called  twice,  and  saw 
a  clerk  of  the  plaintiff's  on  each  occasion,  but  on  neither  the 
plaintiff  was  in.  On  the  second  call,  on  asking  for  the  bill  of 
lading,  the  clerk  stated  that  he  had  not  it.  The  defendant's 
brother  offered  to  accept  the  draft  if  the  bill  of  lading  were  given 
up,  and  on  the  clerk  not  being  able  to  produce  the  bill  of  lading, 
he  delivered  to  the  clerk  the  copy  invoice  (i),  and  declared  the 
contract  was  at  an  end. 

On  the  8rd  May,  the  day  on  which  the  unloading  of  the  Romulus 
began,  the  plaintiff  Samuel  Barber,  accompanied  *by  a  clerk  of  [  *5H1  ] 
the  said  Thomas  Wilson  &  Co.,  called  on  the  defendant,  and 
tendered  to  him  the  bill  of  lading  indorsed  by  the  plaintiffs,  and 
at  the  same  time  also  tendered  to  him  the  said  draft  for  his 
acceptance ;  but  the  defendant  refused  to  receive  the  bill  of  lading 
or  to  accept  the  draft,  stating,  that  having  made  ineffectual  applica- 
tions for  the  bill  of  lading,  he  had  returned  the  invoice,  and  thereby 
entirely  repudiated  the  transaction.  The  plaintiffs  afterwards  gave 
notice  to  the  defendant  that  if  he  persisted  in  his  refusal  they 
should  sell  the  cotton,  and  hold  him  liable  for  any  loss,  and  after- 
wards sold  the  cotton,  according  to  such  notice,  at  a  considerable 
loss. 

The  damages,  if  the  plaintiffs  are  entitled  to  recover,  to  be  settled 
out  of  Court. 

The  price  of  cotton  was  generally  falling  from  the  arrival  of  the 
Romulus  until  the  8th  of  June,  when  it  was  sold. 

The  questions  for  the  opinion  of  the  Court  were — 

Ist,  Whether  on  the  whole  the  plaintiffs  are  entitled  to  retain 
the  verdict  on  the  issue  on  the  first  count  ? 

2nd,  If  the  Court  are  of  opinion  that  the  defendant  is  entitled  to 
a  verdict  on  that  issue,  then  whether  the  plaintiffs  are  entitled  to 
judgment  non  obstante  veredicto. 

(1)  It  wafi  said  that  the  words  *  *  and  the  draft  '*  ought  to  have  been  inserted  here. 
R.R. — VOL.  LII.  52 
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BARBRB  If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  entitled 

Taylor.       to  judgment,  it  is  agreed  that  the  amount  of  damages  shall  be 

referred,  and  that  the  judgment  or  verdict  and  judgment  (as  the 

case  may  be)  shall  be  reduced  to  such  amount  as  shall  be  found 

and  certified  by  the  referees. 

If  the  Court  shall  be  of  opinion  that  the  plaintiffs  are  not  entitled 

to  retain  the  verdict,  or  that  the  judgment  ought  to  he  arrested, 

they  are  to  determine  accordingly. 

The  plaintiffs'  points  marked  for  argument  were : 
The  plaintiffs  will  contend  that  the  tender  of  the  bill  of  lading 
[  •532  ]  on  the  day  when  the  vessel  began  to  unload  was  an  offer  *to  deliver 
it  within  a  reasonable  time  after  the  arrival  of  the  cotton,  and  that 
such  bill  was  forwarded  according  to  the  meaning  of  the  contract, 
and  therefore  that  the  plaintiffs  are  entitled  to  retain  the  verdict ; 
and,  secondly,  that  if  the  bill  of  lading  was  not  forwarded  and 
tendered  within  a  reasonable  time,  this  is  not  a  ground  of  defence 
to  this  action,  but  only  a  ground  of  cross  action  for  damages,  and 
therefore  that  the  plaintiffs  would  be  entitled  to  judgment  non 
obstante  veredicto. 

The  defendant's  points  were : 

The  defendant  contends  that  he  has  a  right  to  the  verdict,  on 
the  ground  that  the  time  which  elapsed  after  the  arrival  of  the  bill 
of  lading  at  Liverpool,  before  it  was  offered  to  the  defendant,  was 
unreasonable  under  the  circumstances. 

Also  that  the  judgment  should  be  arrested,  because  there  is  no 
averment  of  the  plaintiffs'  forwarding,  or  being  willing  to  forward, 
the  bill  of  lading  to  the  defendant  (i). 

Creaswellf  for  the  plaintiffs : 

It  will  be  contended  on  the  other  side,  that  the  plaintiffs  ought 
to  have  delivered  the  bill  of  lading  as  soon  as  the  vessel  arrived ; 
but  the  tender  of  it  on  the  8rd  of  May,  the  day  on  which  the  vessel 
began  to  unload,  was  within  a  reasonable  time  after  the  arrival  of 
the  cotton,  for  there  was  nothing  in  the  contract  to  require  the 
delivery  of  a  bill  of  lading  on  the  arrival  of  the  vessel,  or  before 
she  could  be  reasonably  unloaded  and  the  cotton  delivered ;  and 
there  is  no  suggestion  of  any  unreasonable  delay  in  the  unloading 
of  the  vessel.  There  is  nothing  to  show  that  the  plaintiffs  were 
(1)  Nothing  was  said  as  to  this  latter  point  in  the  argument. 
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bound  to  send  the  bill  of  lading  by  the  first  possible  conveyance,  Babbbr 
or  on  the  arrival  of  the  vessel :  there  is  no  undertaking  to  deliver  taylob. 
it  before  the  cotton. 

(Lord  Abinger,  C.  B.  :    *If  there  were  any  reasonable  ground       [  •533  ] 
suggested  for  the  plaintiffs  keeping  the  bill  of  lading  until  the  ship 
began  to  unload,  the  case  might  be  different ;  but  here  they  refused 
to  deliver  it  up,  on  the  ground  that  the  defendant  refused  to  give 
them  a  bankers'  guarantee,  which  they  had  no  right  to  do.) 

It  is  admitted  that  the  offer  on  terms  was  no  offer  at  all ;  but 
that  was  on  the. 24th  of  April ;  the  first  legal  tender  was  on  the  8rd 
of  May,  when  the  cotton  was  unloading. 

(Parke,  B.  :  If  nothing  had  been  said  in  the  contract  about  the 
bill  of  lading,  the  8rd  of  May  might  have  been  a  reasonable  time 
for  its  delivery ;  but  the  delivery  of  the  bill  of  lading  is  introduced 
as  a  term  into  the  contract,  and  it  might  be  material  to  the 
purchaser  to  have  it  delivered  as  soon  as  possible  after  the  arrival 
of  the  vessel,  in  order  that  he  might  go  into  the  market  to  sell.) 

There  is  nothing  in  the  contract  which  requires  that  it  should  be 
delivered  at  any  particular  time.  Then  does  the  law  require  that 
it  should  be  so  delivered  ? — and  by  what  criterion  ?  Suppose  this 
bill  of  lading  had  come  by  another  ship  three  weeks  before  the 
Romulus,  how  long  would  the  plaintiffs  be  allowed  to  keep  it? 
Suppose  they  kept  it  a  fortnight,  and  tendered  it  before  the  goods 
arrived,  would  not  that  be  suflScient  ?  The  party  cannot  be  bound 
to  deliver  the  cargo  before  the  ship  arrives,  then  how  can  he  be 
bound  to  deliver  the  symbol? 

(Lord  Abinger,  G.  B.  :  I  think  the  bill  of  lading  ought  to  be 
delivered  a  reasonable  time  after  it  arrives,  without  reference  to 
the  arrival  of  the  cargo.) 

It  has  never  yet  been  held  that  the  bill  of  lading  must  be  delivered 
a  day  or  two  after  its  arrival. 

(Parke,  B.  :  The  difficulty  arises  from  your  having  made  the  bill 
of  lading  deliverable  within  a  reasonable  time.) 

It  is  submitted  that  this  was  a  reasonable  time. 

Sir  F.  Pollock,  contra,  was  stopped  by  the  Court. 

62—2 
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Barbbb      Lord  Abinoer,  C.B.  : 

Taylor.  I  think  this  case  will  not  bear  *an  argument.     The  defendant  is 

L  •634  ]  entitled  to  a  bill  of  lading  by  the  terms  of  the  contract,  and  he  is 
entitled  to  have  it  as  soon  after  its  arrival  as  the  party  who  has  it 
can  conveniently  deliver  it  to  him.  Here  the  plaintiffs  made  an 
illegal  demand,  which  the  defendant  did  not  comply  with.  The 
jury  could  not  doubt  that  the  reasonable  time  was  expired :  the 
plaintiffs*  own  conduct  shows  that  they  could  have  delivered  it,  and 
ought  to  have  done  so,  in  the  twenty-four  hours  after  its  arrival ; 
and  if  they  did  not  choose  to  do  so,  they  must  take  the  consequences. 

Parke,  B.  : 

I  do  not  think  there  can  be  any  question  about  the  meaning  of 
this  contract :  the  meaning  is,  that  the  goods  are  to  be  delivered 
on  board  on  a  certain  date,  and  a  bill  of  lading  is  to  be  sent  and 
delivered  forthwith.  It  is  very  important  that  the  defendant  should 
have  possession  of  his  bill  of  lading,  it  being  the  symbol  of  the 
property  in  the  goods.  If  it  be  true  that  the  meaning  of  the 
contract  is,  that  the  bill  of  lading  is  to  be  sent  as  soon  as  it  can,  in 
this  case  it  is  clear  there  was  an  unreasonable  delay,  from  the 
24th  of  April  to  the  28th,  during  which  time  the  plaintiffs  were 
keeping  it  merely  to  compel  the  defendant  to  pay  in  a  different  way 
than  that  for  which  he  contracted. 

GURNEY,  B. : 

It  is  perfectly  clear  that  the  plaintiffs  were  blameable,  as  they 
had  had  time  to  deliver  the  bill  of  lading  sooner ;  but  they  seem  to 
have  acted  as  they  did  with  a  view  to  the  state  of  the  market. 
When  it  did  not  suit  their  purpose  any  longer  to  impose  the  condi- 
tions upon  which  the  bill  of  lading  should  be  delivered,  they  with- 
drew those  conditions ;  but  the  defendant  had  then  repudiated  the 
contract. 

RoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 
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HUTCHISON  AND  Another  v.  BOWKER  and  im 

EspcK 
PleoA 

[535  ] 


Another.  jsrc^.  o/ 

(5  MeeBon  &  Welsby,  535—542  ;  S.  C.  9  L.  J.  (N.  S.)  Fx.  24.)  ^^^* 


Assumpsit  for  the  non-delivery  of  barley.  It  was  proved  at  the  trial 
that  the  defendants  wrote  to  the  plaintiffs  offering  them  a  certain  quantity 
of  ^*  good  "  bariey,  upon  certain  terms  :  to  which  the  plaintiffs  answered, 
after  quoting  the  defendant's  letter,  as  follows :  **  Of  which  offer  we  accept, 
expecting  you  will  give  us  fine  barley  and  full  weight."  The  defendants, 
in  reply,  stated  that  their  letter  contained  no  such  expression  as  fine 
barley,  and  declined  to  ship  the  same.  Evidence  was  given  at  the  trial 
that  the  terms  *•  good  "  and  "  fine  "  were  terms  well  known  in  the  trade; 
and  the  jiiry  found  that  there  was  a  distinction  in  the  trade  between 
*'  good"  and  *'  fine  "  barley :  Held,  that  although  it  was  a  question  for  the 
jury  what  was  the  meaning  of  those  terms  in  a  mercantile  sense,  yet  that, 
they  having  found  what  that  meaning  was,  it  was  for  the  Court  to  determine 
the  meaning  of  the  contract;  and  the  Court  held  that  there  was  not  a 
sufficient  acceptance. 

Assumpsit  for  the  non-delivery  of  barley.  Plea,  non  assumpsit. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that  the  action  was  brought  by 
the  plaintiffs,  who  were  corn-merchants  and  factors  at  Kirkaldy,  in 
Fifeshire,  to  recover  from  the  defendants,  who  were  corn-merchants 
at  Lynn,  damages  for  the  non-performance  of  a  contract  to  supply 
400  quarters  of  barley.  To  prove  the  contract,  the  following 
letters  were  given  in  evidence  : 

**Lynn,  21st  Nov.,  1888. 
**  Messrs.  Rt.  Hutchison  &  Co.,  Kirkaldy. 
**  Gentlemen, 

"In  reply  to  your  favour  of  17th  inst.,  we  beg  to  offer  you  a 
cargo  of  about  400  qrs.  of  good  barley,  weighing  52  lbs.  per  bl.,  at 
34s.  per  qr.  on  board  ;  receiving  your  acceptance  in  course  of  post, 
and  for  payment  by  banker's  draft  on  London  at  two  months,  to  be 
remitted  in  full  upon  receipt  of  invoice  and  bill  of  lading.  We  hold 
but  few  grey  peas,  although  we  have  no  doubt  could  procure  you, 
say  about  50  qrs.  at  40s.  per  qr.,  having  your  instructions  accord- 
ingly. Waiting  the  favour  of  your  reply,  we  remain 
**  Your  most  obedient  Servants, 

**  A.  &  J.  BOWKBR." 

To  this  letter  the  plaintiffs  returned  the  following  answer : 

"  Kirkaldy,  24th  Nov.,  1838.  [  536  ] 

"  Messrs.  A.  &  J.  Bowkbr,  Lynn. 

**  Gentlemen, 

**  We  have  your  favour  of  21st  current,  offering  400  qrs.  good 
barley,  52  lbs.  per  bl.,  at  34«.  per  qr.  f.  0.  b.,  payment  in  full  by 
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Hutchison  banker's  bill  at  two  months,  on  receipt  of  bill  of  lading  and  invoice : 
BowKSB.  of  such  offer  we  accept,  expecting  you  will  give  us  fine  barley  and 
full  weight.  We  yesterday  accepted  5  to  600  qrs.  from  Yarmouth, 
68  lbs.  at  88«.  6rf.  You  may  ship  50  qrs.  dry  peas,  either  dun  or 
maple,  64  lbs.  at  40«.  per  qr.  f .  0.  b. — Engage  a  vessel  for  a  port 
in  the  Frith  of  Forth  (not  Leith),  calling  here  for  orders,  and  if  we 
fix  a  port  we  will  advise ;  inform  us  of  her  name,  and  that  of  the 
captain,  before  sailing,  that  we  may  insure. 
"  We  remain,  Gentlemen, 

"  Your  most  obedient  Servants, 

"  RoBT.  Hutchison  &  Co." 

The   following  correspondence  afterwards  passed  between   the 
parties : 

"  Lynn,  27th  Nov.,  1888. 
**  Messrs.  Robt.  Hutchison  &  Co.,  Kirkaldy. 
*'  Gbntlbmbn, 

**  We  are  favoured  with  yours  of  24th,  in  answer  to  ours  of 
21  st  inst.,  in  which  you  say  you  expect  we  shall  give  you  *  fine 
barley.'  Upon  reference  to  our  oflfer,  you  will  find  no  such 
expression ;  as  such,  we  must  decline  shipping  the  same,  and 
remain, 

"  Gentlemen, 

"  Your  most  obedient  Servants, 

"  A.  &  J.  BOWKBR." 

"  Kirkaldy,  30th  Nov.,  1888. 
**  Messrs.  A.  &  J.  Bowker,  Lynn. 
**  Gentlemen, 
L  *6«'*7  ]  *<  We  are  favoured  with  yours  of  the  27th  current.  *In  accepting 

of  your  offer  of  400  qrs.  barley,  on  the  24th  current,  we  detailed 
word  for  word  of  your  oflFer  made  on  21st  current,  and  then  added, 
*  of  which  offer  we  accept ' ;  then  we  merely  remark,  that  we  expect 
you  will  send  us  fine  barley  and  full  weight.  We  have  sold  the 
cargo  to  go  to  Leven,  about  nine  miles  east  of  this ;  and  we  request 
you  will  immediately  charter  a  vessel  for  that  port,  at  the  lowest 
possible  freight,  and  advise  before  sailing,  that  we  may  insure. 
**  We  remain, 

**  Your  most  obedient  Servants, 

**  KoBT.  Hutchison  &  Co." 
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"  Lynn,  5th  Dec,  1838.        Hutchison 
"  Messrs.  Robt.  Hutchison  &  Co.,  Kirkaldy.  Bowkeb. 

**  Gentlemen, 
**  In  reply  to  your  favour  of  80th  ultimo,  we  refer  you  to  the 
words  used  in  yours  of  the  24th,  in  answer  to  ours  of  the  21st,  *  of 
which  offer  we  accept,  expecting  you  will  give  us  fine  barley  and 
full  weight ' ;  and  now  we  ask  you,  is  this  in  accordance  with  our 
offer? 

**  We  are,  Gentlemen, 

**  Your  most  obedient  Servants, 

"A.  &  J.  BOWKBR." 

Evidence  was  given  at  the  trial  to  show  that  the  phrases  "  good  " 
barley  and  "  fine  "  barley  were  terms  well  known  in  the  trade,  and 
ths,tjine  barley  was  the  heavier.  The  jury  at  first  found  a  verdict 
for  the  plaintiffs  generally,  stating  their  opinion  to  be,  that  **  the 
difference  was  in  weight,  and  that  barley  would  be  fine  and  good  at 
52  lbs.  per  bushel.'*  The  learned  Judge  asked  them  to  reconsider 
their  verdict,  and  answer  this  question,  whether  there  was  a 
distinction  in  the  corn  trade  between  "  good  "  and  "  fine  **  ?  and 
they  then  found  that  there  was  a  difference  between  ***  good  "  and  [  •538  ] 
'*  fine,"  but  that  the  parties  did  not  understand  each  other ;  and 
they  returned  a  verdict  for  the  plaintiffs,  damages  802.  Cresswell 
having  on  a  former  day  obtained  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

Sir  F.  Pollock  {W.  H,  Watson  with  him)  now  showed  cause : 

The  verdict  of  the  jury  is  conclusive.  They  have  found  that  the 
words  "  fine  "  and  **  good  "  were  phrases  well  known  in  the  corn 
trade;  and  therefore  the  letter  of  the  24th  of  November  was  a 
distinct  acceptance  of  the  defendants'  offer.  The  words  have 
either  a  general  or  a  technical  meaning.  It  was  found  that  the 
word  ''fine*'  had  a  technical  meaning,  and  the  obscurity  is 
removed  by  the  verdict.  The  jury  thought  that  on  this  contract 
there  could  be  no  misunderstanding  amongst  merchants.  It  was 
a  question  to  be  left  to  the  jury,  what  was  the  meaning  of  the  word 
**  fine  "  in  the  contract. 

(Parke,  B.  :  You  may  ask  the  jury  the  meaning  of  the  word 
**  fine "  in  a  mercantile  sense,  but  you  cannot  go  further.  The 
Court  is  to  say  what  is  the  meaning  of  the  contract,  and  whether 
there  has  been  an  acceptance  of  it.) 
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Hutchison  In  the  case  of  Dunkin  Jt  Another  v.  Wilford,  which  was  tried  before 
BowKEB.  Lord  EUenborough  at  the  Guildhall  sittings  in  the  year  1814,  and 
which  is  not  reported,  a  question  arose  similar  to  the  present. 
That  was  assumpsit  for  the  non-delivery  of  wheat.  The  first  letter 
put  in  to  prove  the  contract  was  from  the  defendant  to  the  plaintiffs, 
dated  November  25,  1818,  in  which  he  said,  "  I  will  now  ship  you 
about  500  quarters  good  new  sound  red  wheat,  59  lbs.  at  66«.  per 
quarter."  To  which,  on  the  27th  November,  they  answered  as 
follows:  "Your  favour,  offering  us  a  cargo  of  wheat  at  66«.,  is  at 
hand.  Your  price  exceeds  what  we  are  buying  at  home,  which  of 
[  'SSQ  ]  course  prevents  our  accepting  it ;  but  as  we  are  *inclined  to  do 
business  with  you,  we  hereby  offer  you  56«.  per  quarter  for  500 
quarters  of  your  best  wheat,  to  weigh  not  less  than  60  lbs.  per 
bushel."  To  which  the  defendant  replied,  on  the  80th  of  November, 
**  I  will  accept  your  offer  of  56«.  per  quarter  for  about  500  tons 
good  new  sound  red  wheat,  50  quarters  under  or  over,  as  a  vessel  can 
be  had,  60  lbs.  per  bushel,  overweight  paid  for,  underweight  made 
up,  and  not  to  weigh  less  than  59  lbs.  per  bushel."  The  language  of 
those  letters  very  much  resembles  the  present ;  but  there  does  not 
appear  to  have  been  any  evidence  that  there  was  a  difference  in 
meaning  between  **  best "  and  **  good."  Man-yatt,  for  the  defendant, 
objected  that  there  was  no  complete  contract ;  but,  according  to  the 
note  of  Mr,  Taddy  on  his  brief,  Lord  Ellbnborouoh  left  it  thus  to  the 
jury  : — "  The  defendant  is  himself  the  best  judge ;  he  has  put  his  own 
construction  upon  the  contract.  As  to  the  question  whether  the  letter 
of  the  30th  of  November  is  an  acceptance  of  the  offer  made  on  the 
27th,  you  must  take  into  consideration  all  the  correspondence  from 
beginning  to  end.  The  first  letter  was  on  the  25th  of  November, 
concerning  '  good  new  sound  red  wheat ' :  that  was  a  mere  offer. 
The  term  *  best  wheat '  does  not  seem  to  introduce  a  new  quality. 
The  question  is,  whether  the  letter  of  the  80tK  is  not  an  acceptance 
of  the  offer  of  the  27th ;  there  is  in  the  letter  of  the  80th  the  new 
introduction  of  *  overweight  to  be  paid  for,  underweight  to  be  made 
up,  &c.' ;  but  it  is  for  you  to  say  whether  it  was  a  new  proposal." 

(Lord  Abinger,  C.  B.  :  If  there  is  evidence  as  to  the  meaning 
of  a  particular  word  in  a  contract,  and  the  jury  have  found  its 
particular  meaning,  is  the  Court  to  be  deprived  of  the  power  of 
putting  a  construction  on  the  contract?) 

Though  the  jury  found  that  the  word  "fine"  had  a  particular 
meaning  in  the  trade,  they  have  also  found  that  it  was  not  applied 
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in  that  particular  sense.     It  is  admitted  that  when  the  words  of  a    Hutchison 

^contract  are  clear  and  unambiguous,  it  is  for  the  Court  to  put  a      bowkkr. 

construction  upon  it ;  but  where  the  words  are  either  unintelligible,       [  *540  ] 

or  have  both  a  popular  and  a  technical  meaning,  it  is  for  the  jury 

to  say  whether  the  words  were  used  in  their  technical  or  ordinary 

sense.     But,  secondly,  if  it  is  for  the  Court  to  put  a  construction  on 

this  contract,  there  is  no  ambiguity  here.     The  plaintiffs  mean  to 

say  that  the  article  will  be  fine  of  the  sort  described ;  the  words 

are — "  expecting  you  will  give  us  fine  barley  and  full  weight ;  " 

which  means,  we  expect  you  will  send  us  good  barley,  which  shall 

be  fine  and  of  full  weight.     In  reading  this  contract,  it  cannot  be 

said  that  a  distinction  was  intended  between  **  good  *'  and  "fine." 

The  letter  does  not  mean  to  askyfine  barley,  in  a  mercantile  sense, 

as  contradistinguished  from  good  barley. 

CressiceU  and  Greenwood,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

It  appears  to  me  that  the  question  as  to  the  interpretation  of  this 
contract  is  a  question  entirely  for  the  Court,  and  not  for  the  jury. 
That  they  should  ever  be  the  judges  on  such  a  matter  was  founded 
on  this,  that  there  might  be  technical  words  used  in  a  contract, 
which  the  jury  might  understand,  and  the  Court  might  not ;  but  it 
would  be  contrary  to  all  p:  actice  to  say,  after  the  terms  are  explained 
to  the  satisfaction  of  the  Court,  that  the  jury  are  to  have  the  inter- 
pretation of  the  contract,  and  not  the  Court.  In  this  case,  if  there 
had  been  no  evidence  at  all  of  the  distinction  between  "  good  "  and 
*'  fine,'*  I  should  have  done  precisely  as  Lord  Ellenborough  did 
in  the  case  cited.  I  should  have  said,  '*  There  is  a  distinction 
between  the  words  *  good  *  and  *  fine,'  which  you,  gentlemen  of  the 
jury,  may  understand ;  and  if  you  think  so  and  so,  then  there  is  a 
contract  between  the  parties.'*  But  though  *the  jury  have  found  [  *^^i  ] 
that  the  parties  did  not  mean  so,  they  have  found  that  the  terms 
were  quite  distinct, — that  good  barley  meant  one  thing,  and  Jine 
another.  That  being  once  found,  is  it  to  be  said  good  is  fine,  and 
fine  good,  according  to  their  pleasure?  It  would  be  very  incon- 
venient if  such  a  question  were  allowed  to  be  left  to  the  jury.  In 
this  case,  if  they  had  said  they  were  satisfied  that  there  was  no 
difference  in  the  words,  I  should  then  have  directed  them  to  find 
for  the  plaintiffs  ;  but  they  told  me  tliey  were  of  opinion  that  there 
was  a  difference  in  the  words,  but  they  did  not  think  the  contract 
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Hutchison    should  be  interpreted  with  reference  to  that  distinction,  as  the 
BowKEK.      parties  did  not  understand  each  other.     I  think  that  they  had  no 
right  to  assume  that. 

Then,  as  to  the  interpretation  of  the  contract,  1  do  not  mean  to 
say  what  the  real  meaning  was,  but  I  am  quite  satisfied  that  had 
the  action  been  the  other  way,  and  these  defendants  had  been 
plaintiffs  and  the  plaintiffs  defendants,  the  plaintiffs  would  not 
have  been  slow  to  urge  that  they  never  meant  to  be  bound  but  for 
fine  barley,  and  they  might  have  said,  *'  This  good  barley  must  be 
fine,  and  take  notice,  we  understand  you  to  mean,  by  good  barley, 
what  we  understand  to  be  fine  barley.*'  The  meaning,  therefore, 
being  left  ambiguous,  I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute. 

Pabee,  B.  : 

I  am  of  the  same  opinion.  It  was  for  the  plaintiffs  to  make  out 
in  this  action  that  there  was  a  contract  between  them  and  the 
defendants,  both  agreeing  in  the  same  subject-matter  of  contract ; 
they  were  to  make  out  that  they  assented  to  the  proposal  of  the 
defendants,  and  that  they  were  bound  by  it  as  well  as  the  defendants. 
A  letter  is  produced,  which  on  the  face  of  it  is  somewhat  ambiguous, 
but  further  ambiguity  is  introduced  into  the  case  by  the  parol 
[  •542  ]  evidence,  which  is  admitted  for  the  purpose  *of  showing  there  are 
two  descriptions  of  barley  in  the  same  market, — one  fine,  and  one 
good.  The  law  I  take  to  be  this, — that  it  is  the  duty  of  the  Court 
to  construe  all  written  instruments ;  if  there  are  peculiar  expressions 
used  in  it,  which  have,  in  particular  places  or  trades,  a  known 
meaning  attached  to  them,  it  is  for  the  jury  to  say  what  the 
meaning  of  these  expressions  was,  but  for  the  Court  to  decide 
what  the  meaning  of  the  contract  was.  It  was  right,  therefore,  to 
leave  it  to  the  jury  to  say  whether  there  was  a  peculiar  meaning 
attached  to  the  word  **fine,"  in  the  corn  market;  and  the  jury 
having  found  what  it  was,  the  question,  whether  there  was  a 
complete  acceptance  by  the  written  documents,  is  a  question  for  the 
Judge.  The  finding  of  the  jury  leaves  this  letter  ambiguous  in  its 
terms.  The  burthen  of  proof  that  the  contract  was  complete  lay 
upon  the  plaintiffs  ;  it  seems  to  me  that  they  have  not  discharged 
that  burthen,  and  therefore  ought  to  be  nonsuited. 

GuBNEY,  B.,  and  Rolfb,  B.,  concurred. 

Rule  absolute  for  entering  a  nonstdU 
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WARD  V.   THOMAS    BYRNE  and  HANNAH  i839. 

BYRNE  (1).  M.ch,o/ 

(3  Meeson  &  Welsby,  548-563  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  14  ;  3  Jur.  1175.)  f^"^' 

[  648  J 

The  defendant  gave  a  bond  to  the  plaintiff,  (a  coal  merchant  in  London), 
by  which,  after  reciting  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  received  and  taken  the  defendant  into  his  service  in  the  capacity  of 
town -traveller  and  collecting-clerk,  it  was  conditioned  {inter  alia)  that  the 
defendant  should  not,  within  two  years  after  leaving  the  plaintiff's  service, 
solicit  or  sell  to  any  customers  of  the  plaintiff ;  that  he  should  not  follow 
or  be  employed  in  the  business  of  a  coal  merchant  for  nine  months  after  he 
should  have  left  the  employment  of  the  plaintiff ;  and  that  he  should  not 
leave  his  employment  without  giving  a  month's  notice:  Held,  (Lord 
Abinoer,  C.  B.,  diMentiertte),  that  this  condition  prevented  the  defendant 
from  setting  up  in  business  as  a  coal  merchant  on  his  own  account,  or  being 
employed  in  that  business  by  another  person  for  the  time  limited. 

Held,  also,  on  motion  in  arrest  of  judgment,  that  the  bond  was  void,  on 
the  ground  that  this  was  a  restraint  of  trade  unlimited  in  point  of  space 
[and  unreasonable]. 

Debt  on  bond.  The  defendants  pleaded,  setting  out  the  bond 
and  condition  on  oyer.  The  condition  recited,  "  that  the  plaintiff, 
at  the  request  of  the  defendants,  had  received  and  taken  the 
defendant,  Thomas  Byrne,  into  his  service,  and  did  intend  to  keep 
and  employ  him,  the  said  Thomas  Byrne,  in  the  capacity  of  a 
town-traveller  and  collecting  clerk,  or  otherwise,  as  the  said  William 
Ward  should  think  fit;  "  and  it  contained  the  following,  amongst 
other  stipulations  :  ''  And  also,  if  the  said  Thomas  Byrne  shall  not, 
at  any  time  within  two  years  after  leaving  the  service  of  the  said 
W.  Ward,  his  executors  or  administrators,  either  by  himself  separately, 
or  in  conjunction  with  or  through  the  medium  of  any  person  or 
persons  whomsoever,  solicit  or  sell  to  any  customer  or  customers  of 
him  the  said  W.  Ward,  with  whom  the  said  W.  Ward  hath  at  any 
time  done  business,  for  the  sale  of  any  goods,  wares,  or  merchandize, 
or  otherwise,  or  influence  or  apply  to,  or  in  any  way  interfere  with, 
or  allow  his  name  to  be  used  in  order  to  influence,  *or  to  cause  [  •549  ] 
application  to  be  made  to,  any  customer  or  customers  aforesaid,  or 
endeavour  to  influence,  either  by  himself  separately,  or  in  conjunc- 
tion with  or  through  the  medium  of  any  person  or  persons  whom- 
soever, or  in  any  way  interfere  with,  any  customer  or  customers 

(1)  Compare  Norden/elt  v.  Maxim-  and  further  discussion  of  the  principle 

Ni^denfelt,  ifr.  [1894]  A.   C.  535, '63  in  Davifs  v.  Daries  (1887)  36  Oh.  Div. 

L.  J.  Ch.  908,  showing  that  there  is  359,   56  L.  J.  Ch.  962,  and  Badiache 

no  such   absolute  rule    as    formerly  Anifin,  <&c.  v.  Schott  [1892]  3  Ch.  447, 

supposed   against  the    validity   of    a  61  L.  J.  Ch.  698 ;  Underwood  v.  Barker 

restraint  unlimited  in  space.    And  see  [1899]  1  Ch.  300,  68  L.  J.  Ch.  201, 

the  remarks  of  Fry,  J.,  BousiUon  v.  C.  A. ;  Haynea  v.  Doman  [1899]  2  Ch. 

Bousillmi  (1880)  14  Ch.  D.  351,  367,  13,  68  L.  J.  Ch.  419,  C.  A.— R.  C. 
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Ward  aforesaid  for  any  purpose  whatever ;  and  also  if  the  said  Thomas 
btrnb.  Byrne  shall  not  follow  or  be  employed  in  the  said  business  of  a 
coal  merchant,  either  directly  or  indirectly,  for  the  space  of  nine 
months  after  he  the  said  Thomas  Bjrrne  shall  have  left  the 
employment  of  the  said  W.  Ward;  and  also  if  the  said  Thomas 
Byrne  shall  not  leave  the  employment  of  the  said  W.  Ward,  his 
executors  or  administrators,  without  giving  him  or  them  one  month's 
notice  of  his  intention  so  to  do,"  &c.  &c.  The  plea  then  averred 
performance  generally  of  the  above  conditions. 

The  replication  assigned  breaches  of  all  the  conditions  in  the 
bond ;  but  as  all  the  issues,  except  the  last,  were  found  for  the 
defendants,  it  is  not  material  to  state  them. 

As  to  the  last  part  of  the  condition,  the  plaintiff  assigned  the 
following  breach :  That  the  said  Thomas  Byrne,  within  the  space 
of  nine  months  after  he  left  the  employment  of  the  said  plaintiff  as 
aforesaid,  to  wit,  on  &c.,  and  on  divers  other  days  and  times  after- 
wards, and  before  the  commencement  of  this  suit,  did  follow  and 
was  employed  in  the  said  business  of  a  coal  merchant,  directly  and 
indirectly,  contrary  to  the  said  condition,  &c. 

The  rejoinder  traversed  the  allegations  in  the  replication,  where- 
upon issue  was  joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  it  was  proved  that  after  Byrne  had  left  the 
employment  of  the  plaintiff,  in  August,  1888,  he  went  into  the 
service  of  the  Protector  Coal  Company,  in  the  situation  of  clerk. 
The  Lord  Chief  Baron,  being  of  opinion  that  the  condition  did  not 
apply  to  the  defendant's  being  employed  in  the  situation  of  a  clerk, 
[  *6'>o  ]  but  only  to  his  being  employed  in  the  business  of  a  coal  *merchant 
on  his  own  account,  nonsuited  the  plaintiff,  but  gave  him  liberty  to 
move  to  set  that  nonsuit  aside,  and  enter  a  verdict  with  nominal 
damages.     Miller,  in  Easter  Term  last,  obtained  a  rule  accordingly. 

Kelly  and  Addison  showed  cause  in  Trinity  Term : 

The  learned  Judge  was  right  in  the  opinion  he  expressed  at  the 
trial ;  for  the  condition  does  not  mean  that  Thomas  Byrne  shall 
not  be  employed  as  a  clerk,  but  only  that  he  shall  not  carry  on  the 
business  of  a  coal  merchant  on  his  own  account,  so  as  to  interfere 
with  the  business  of  the  plaintiff.  In  the  former  part  of  the 
condition,  where  the  situation  of  clerk  is  mentioned,  the  word 
"clerk  "  is  used ;  and  if  it  had  been  intended  that  the  party  should 
not  accept  the  situation  of  clerk  or  town-traveller  to  any  other 
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person,  it  would  have  been  very  easy  to  have  used  those  words  Wabd 
again.  The  condition  cannot  be  taken  to  import  that  which  would  btbme. 
deprive  the  party  of  the  means  of  getting  his  livelihood,  and  would 
at  the  same  time  be  totally  unnecessary  for  the  protection  of  the 
plaintiff.  The  Court  must  put  such  a  construction  on  the  instru- 
ment, if  possible,  as  will  render  it  legal,  ut  res  magis  valeat 
quam  pereat ;  but  if  the  construction  contended  for  on  the  other 
side  be  put  upon  it,  the  condition  will  be  illegal,  as  being  in 
restraint  of  trade  :  Hitchcock  v.  Coker  (l).  There  Tindal,  Ch.  J., 
in  delivering  the  judgment  of  the  Court  on  a  writ  of  error  in  the 
Exchequer  Chamber,  says:  "We  agree  in  the  general  principle 
adopted  by  the  Court  below,  that  where  the  restraint  of  a  party 
from  carrying  on  a  trade  is  larger  and  wider  than  the  protection  of 
the  party,  with  whom  the  contract  is  made,  can  possibly  require, 
such  restraint  must  be  considered  as  unreasonable  in  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void."  That  is 
precisely  applicable  to  the  present  case.  Besides,  the  words,  **  if 
the  said  T.  Byrne  shall  not  *follow  or  be  employed  in  the  said  [  ♦ssi  ] 
business  of  a  coal  merchant,  either  directly  or  indirectly,''  have  an 
obvious  meaning,  as  applied  to  a  man  carrying  on  trade,  either  in 
his  own  name,  or  under  the  name  of  another  person :  but  they 
could  not  be  properly  applicable  to  his  doing  so  as  a  clerk. 

Erie  and  Miller,  contra : 

For  the  purpose  of  construing  this  condition,  the  Court  are  to 
look  to  the  intention  and  circumstances  of  the  parties.  The 
meaning  of  the  clause  is  this :  The  plaintiff  says,  **  as  you,  the 
defendant,  have  acquired  a  knowledge  of  my  trade,  you  shall  not  be 
employed  in  the  business  of  a  coal  merchant,  so  as  to  make  that 
knowledge  available  to  any  other  person  but  me,  for  the  space  of 
nine  months  after  leaving  my  employment.*'  In  that  there  is 
nothing  either  unreasonable  or  oppressive.  If  it  had  been  meant 
to  restrain  the  defendant  only  from  being  employed  as  a  coal 
merchant,  nothing  could  have  been  easier  for  the  parties  than  to 
have  adopted  those  words. 

Lord  Abinoer,  C.  B.  : 

I  have  not  been  able  to  change  the  opinion  which  I  formed  at 
Nisi  Prius.  The  question  is,  how  we  are  to  construe  the  words 
"  follow  or  be  employed  in  the  said  business  of  a  coal  merchant?  " 

(1)  45  R.  B.  522  (6  Ad.  &  El.  438,  446;  Nev.  &  P.  796,  804). 
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Ward        Now  in  order  to  support  this  rule,  and  to  find  the  verdict  on  that 
Byrne.       issue  for  the  plaintiff,  his  counsel  construe  these  words  as  if  they 
were — "  follow  the  said  business  of  a  coal  merchant,  or  be  employed 
by  any  person  who  follows  the  business  of  a  coal  merchant ;"  that 
is  to  say,  they  introduce  other  words  in  order  to  force  the  con- 
struction against  the  natural  import  of  the  clause,  and  for  the 
purpose  of  limiting  and  restraining  the  defendant's  means  of  gain- 
ing his  livelihood.     It  appears  to  me  that  the  language  of  the  con- 
dition ought  to  be  construed  strictly,  and  that  we  ought  not  to 
introduce  any  words  in  order  to  carry  it  further.     It  is  said,  on  the 
other  hand,  that  the  words  "  follow  "  and  "  be  employed  "  must  be 
L  *552  ]       construed  in  a  different  sense,  because  *they  follow  each  other. 
To  see  whether  that  be  a  sound  observation,  we  may  refer  to  the 
language   of  the  instrument  in  other  parts  of  it.     It  begins  by 
stating,  **  whereas  the  above-named  WUliam  Ward,  at  the  request 
of  the  above  bounden  Thomas  Byrne  and  Hannah  Byrne,  hath 
received  and  taken  the  above  bounden   Thomas   Byrne  into  his 
service :  *' — Is  "  received  "  different  from  **  taken,"  or  are  the  words 
used  synonymously? — "and  doth  intend  to  keep  and  employ  him, 
the  said  Thomas  Byrne,  in  the  capacity  of  a  town-traveller  and 
collecting  clerk  or  otherwise,  as  he  the  said  William  Ward  shall 
think  fit."     Is  the  word  **  employ  "  there  used  in  a  different  sense 
from  "  keep?  "     It  appears  to  me  that  they  are  synonymous.    And 
again,  *'  so  long  as  he  the  said  Thomas  Byrne  shall  continue  and 
be  employed  in  the  service  of  the  said  William  Ward ;  " — are  the 
words  "continue"  and  "be  employed  in"  used  necessarily?    I 
have  taken  these  three  instances,  and  there  are  some  others  that 
occur  of  the  same  sort;  and  if  they  are  in  a  sense  unnecessary,  and 
purely   synonymous,  why  are  we  to  suppose  the  framer  of  this 
instrument  used  the  word  "  employed  "  in  the  latter  part  of  the 
instrument  in  a  more  comprehensive  sense  than  he  did  in  the 
former  ?     (His  Lordship  here  read  the  clause  in  question.)     It  is 
contended  that  the   word   "  employ "   must  be  construed    in   a 
different  sense  to  the  word  "  follow,"  because  they  are  found  in  the 
same  sentence ;  but  that  is  an  argument  I  cannot  accede  to. 

Pabkb,  B.  : 

When  this  case  was  first  before  the  Court,  I  was  strongly  inclined 
to  think  that  the  view  taken  by  my  Lord  Chibf  Baron  was  right, 
but  on  hearing  the  argument  my  mind  has  come  to  a  different  con- 
clusion.    A  great  deal  of  difficulty  as  to  the  construction  certainly 
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arises  on  the  use  of  the  words  **  follow  "  and  "  be  employed ; ''  but  Ward 
looking  at  the  concluding  words  of  the  condition,  and  taking  it  all  byrnb. 
together,  I  have  no  doubt  the  intention  of  the  parties  was  that  the 
defendant  should  not  follow  on  his  own  account  *the  business  of  a  [  *563  ] 
coal  merchant,  or  be  employed  by  another  as  such ;  and  that,  I 
think,  is  the  true  construction  of  this  bond.  No  doubt  there  are 
tautological  expressions  used,  but  at  the  same  time,  if  a  different 
meaning  can  be  given  to  them  without  doing  violence  to  the  sense, 
and  if  the  contract  would  seem  to  import  that  such  was  the 
intention  of  the  parties,  we  must  give  them  a  different  meaning. 
Now  this  condition  in  the  first  place  recites,  that  William  Ward,  at 
the  request  of  Thomas  Byrne  as  principal,  and  Hannah  Byrne  as 
his  surety,  had  taken  the  said  Thomas  Byrne  into  his  employ  in 
the  capacity  of  traveller  and  collecting  clerk ;  and  the  condition  is, 
that,  as  long  as  he  shall  continue  and  be  employed  in  the  service  of 
the  said  William  Ward,  he  shall  honestly  discharge  his  duties  :  and 
then  comes  the  provision  in  question.  Now  the  plaintiff  might 
reasonably  be  desirous  not  only  of  guarding  against  the  defendant's 
setting  up  on  his  own  account,  but  it  is  also  reasonable  to  suppose 
that  he  would  be  anxious  to  prevent  the  possibility  of  any  customer 
being  carried  away  by  their  good  will  to  the  clerk  or  traveller,  who 
of  necessity  comes  most  in  contact  with  the  customers  ;  and  there- 
fore the  plaintiff  might  wish  to  prevent  his  going  into  the  service 
of  any  other  coal  merchant,  because  the  customers  might  follow 
him ;  the  condition  therefore  provides  that  the  defendant ''  shall 
not  solicit  or  sell  to  any  customer  of  the  plaintiff,"  and  also  that 
**  he  shall  not  follow  or  be  employed  in  the  said  business  of  a  coal 
merchant,  either  directly  or  indirectly,  for  the  space  of  nine 
months  after  he  the  said  Thomas  Byrne  shall  have  left  the 
employment  of  the  said  William  Ward :  and  also  the  said  Thomas 
Byrne  shall  not  leave  the  employment  of  the  said  William  Ward, 
his  executors  and  administrators,  without  giving  them  one  month's 
notice."  Where  we  find  the  word  **  employed  "  closely  connected 
with  the  word  **  employment,"  we  must  understand  it  to  be  in  the 
same  sense ;  therefore  he  is  not  to  be  employed  in  the  business  of  a 
coal  merchant  after  he  has  left  the  employment  *of  the  plaintiff.  I  [  *554  ] 
own  it  appears  to  me  that  the  word  may  well  be  understood  in  the 
same  sense  in  both  clauses,  especially  if  we  look  to  the  object  the 
plaintiff  had  in  view,  namely,  preventing  his  trade  from  being 
interfered  with  in  any  way ;  and  it  seems  to  me  that  the  true  con- 
struction of  this  part  of  the  instrument  is  to  prevent  Byrne  from 
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Ward        either  following  the   business  of  a   coal  merchant  on   his   own 
Btbne.       account,  or  being  employed  in  the  business  of  a  coal  merchant  by 
another.     That  being  so,  I  am  of  opinion  that  the  verdict  must  be 
entered  for  the  plaintiff,  with  one  shilling  damages. 

GURNBY,  B. : 

I  have  no  doubt  what  the  intention  of  these  parties  was,  but  I 
have  entertained  some  doubt  whether  their  intention  is  sufficiently 
expressed  ;  but  on  the  whole,  I  think  the  words  "  shall  not  follow 
or  be  employed  in  the  business  of  a  coal  merchant,*'  prohibited 
the  defendant  from  being  the  clerk  of  another  who  is  in  the  trade 
and  business  of  a  coal  merchant.  The  object  was  to  prevent 
the  defendant  from  interfering  with  the  plaintiff's  business, — the 
customers  knowing  him, — either  by  soliciting,  selling,  setting  up 
on  his  own  account,  or  being  employed  by  another,  for  that  is,  and 
may  fairly  be  construed  to  be,  within  the  mischief  it  was  intended 
to  prevent.  I  therefore  think  that  the  construction  sought  to  be 
put  upon  this  condition  by  the  plaintiff  is  the  right  one,  and  that 
consequently  the  verdict  must  be  entered  for  the  plaintiff  with 
one  shilling  damages. 

Maulb,  B.  : 

The  defendant's  construction  would  lead  to  this  consequence, 
that  Byrne  might  be  employed,  supposing  he  were  not  employed 
on  his  own  account,  as  the  manager  and  conductor  of  a  similar 
establishment,  which  clearly  would  be  within  the  mischief  which 
the  parties  must  have  intended  to  prohibit;  for  it  would  enable 
[  *566  ]  him  materially  *to  interfere  with  the  business  of  his  old  master.  I 
think,  therefore,  there  ought  to  be  a  verdict  for  the  plaintiff. 

Rule  absolute. 

The  verdict  having  accordingly  been  entered  for  the  plaintiff, 
Kelly  moved  for  and  obtained  a  rule  to  show  cause  why  the 
judgment  should  not  be  arrested,  on  the  ground  that  the  agreement 
declared  on  was  void  in  law,  as  being  in  restraint  of  trade.  Against 
this  rule, 

Erie  and  Miller  now  showed  cause : 

The  general  proposition  of  law  is,  that  an  absolute  and  un- 
qualified contract  in  restraint  of  trade  is  void.  But  if  the 
restraint  be  limited  and  reasonable  in  respect  of  the  mutual 
interests  of  the  parties,  it  may  be  supported.      And  since  the 
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decision  of  the  Court  of  Exchequer  Chamber  in  Hitchcock  v.  Coker  (i),  Ward 
it  is  clear  that  the  Courts  will  not  consider  the  adequacy  of  the  btbi^e. 
consideration  for  such  a  contract.  If  there  be  a  valid  considera- 
tion in  point  of  law,  and  the  restraint  be  limited  either  in  space 
or  in  time,  they  will  support  the  contract.  This  is  indeed  a  much 
narrower  restraint  than  in  some  of  the  cases.  In  Hitchcock  v. 
Coker  the  agreement  was,  that  the  defendant  should  not  at  any 
time  thereafter  carry  on  the  business  of  a  druggist  in  the  town  of 
Taunton,  or  within  three  miles  thereof ;  it  was  therefore  altogether 
unlimited  as  to  time,  and  limited  only  in  space.  In  IVickens  v. 
Evans  (2),  the  parties  mutually  agreed,  during  their  respective 
lives,  to  abstain  from  interfering  with  each  other  in  large  districts 
of  England,  and  the  contract  was  supported.  In  Bunn  v.  Guy  (3), 
the  restriction  of  an  attorney's  practice  in  London,  and  150  miles 
round  it,  was  held  valid.  In  Homer  v.  Ashford  (4),  the  defendant 
agreed  not  *to  work  for,  or  be  employed  (as  a  saddler's  iron-  [  •656  ] 
monger)  by,  any  other  person  than  the  plaintiff,  for  the  term  of 
fourteen  years.  There  the  restraint  of  trade  was  limited  as  to 
time  only;  yet  it  was  supported.  Davis  v.  Mason  (5)  is  a  similar 
case.  In  Hunlock  v.  Blackloue  (6),  there  was  no  specification  of 
any  limit,  either  of  time  or  space,  but  only  a  restriction  as  to 
a  particular  class  of  customers.  In  Chesman  v.  Nainby  (7),  the 
restraint  was  extended  even  beyond  the  life  of  the  party  for  whose 
benefit  it  was  imposed,  being  applied  to  any  house  that  she,  her 
executors,  or  administrators  should  remove  to  in  order  to  carry  on 
the  trade.  There  the  restriction  was  (as  is  stated  by  Tindal,  Ch.  J., 
in  Hitchcock  v.  Coker  (8)  obviously  indefinite  in  point  of  time ;  yet 
it  was  held  valid.  These  authorities  all  tend  to  show  that  it  is  not 
necessary  that  there  should  be  any  particular  species  of  limitation 
upon  the  absolute  restraint,  in  order  to  support  the  contract.  In 
The  Ounmakers'  Company  v.  Fell  (9),  the  rule  of  law  is  thus  stated  : 
**  The  general  rule  is,  that  all  restraints  of  trade  (which  the  law  so 
much  favours),  if  nothing  more  appear,  are  bad.  .  .  .  But  to  this 
general  rule  there  are  some  exceptions :  as,  first,  that  the  restraint 
be  only  particular  in  respect  to  the  time  or  place,  and  there  be  a 
good  consideration  given  to  the  person  restrained ;  a  contract  or 

(1)  45B.E.522(6Ad.&^.438,446).  (5)  2  R.  E.  562  (5  T.  R.  118). 

(2)  32  R.  R.  806  (3  Y.  &  J.  318).  (6)  2  Saund.  156. 

(3)  7  R.  R.  560  (1  Smith,  1;  4  East,  (7)  1  Br.  P.  C.  234;  5.  C.  in  K  B., 
190).  2  Ld.  Ray.  1456 ;  2  Str.  739. 

(4)  28  R.  R.  634  (3  Bing.  323  ;  11  (8)  45  R.  R.  536  (6  Ad,  &  El.  456). 
Moore,  91).                                                      (9)  Willes,  388. 
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Wabd  agreement,  upon  snch  consideration,  restraining  a  particular  person, 
Btrnb.  i^&y  ^6  good  and  valid  in  law,  notwithstanding  the  general  rule." 
Bryson  v.  Whitehead  (i)  appears  to  be  directly  in  point  for  the 
plaintiff.  There  the  Court  decreed  specific  performance  of  an 
agreement  for  the  sale  of  a  secret  in  the  dyeing  trade,  although  one 
of  the  stipulations  was  that  the  plaintiff  should  not  himself  engage 
in  the  business  of  a  dyer  for  twenty  years. 

[  557  ]  (Parke,  B.  :  It  appears  from  the  report  that  a  limit  of  space  was 

introduced  into  the  agreement,  and  that  the  decree  so  modified  was 
with  the  consent  of  both  parties.) 

In  Gale  v.  Reed  (2)  the  party  covenanted  not  to  carry  on  the  business 
of  a  rope-maker  during  his  life,  except  on  Government  contracts, 
and  that  he  should  during  his  life  exclusively  employ  the  plaintiffs, 
and  no  other  person,  to  make  all  the  cordage  ordered  of  him. 

(Lord  Abinger,  C.  B.  :  There  the  prohibition  clearly  was  not 
absolute,  because  the  party  was  allowed  to  have  a  certain  class  of 
customers.) 

The  public  generally  would  be  deprived  of  the  benefit  of  his  exer- 
tions in  the  way  of  trade.  On  these  authorities,  it  is  submitted 
that  the  contract  in  this  case  was  valid,  being  limited  in  point  of 
time,  though  not  of  space.  It  is  impossible  for  the  Court  to  enter 
into  calculations  as  to  the  reasonableness  of  such  a  restriction,  in 
the  case  of  an  extensive  coal  merchant  trading  throughout  the 
kingdom ;  it  is  obvious  that,  if  it  cannot  be  enforced,  the  defen- 
dant may  most  materially  interfere  with  his  master's  connexions 
in  distant  parts  of  the  kingdom. 

(Parke,  B.  :  You  have  not  referred  to  the  Year  Book,  2  Hen.  V., 

[5],  pi.  26.     There  a  bond  not  to  carry  on  the  trade  of  a  dyer  for 

half  a  year  was  held  void  (3).) 

(1)  1  Sim.  &  St.  74.  A  ma  intent  vous  purres  aver  demurre 

(L»)  9  R.  R.  376  (8  East,  80).  sur  luy,  q.  V  obligation  est  voide,  eo 

(3)  "Brief  de  Det  fuit  port  sur  un  q.  le  condition  encount'  common  ley; 

obligation  p.  im  John  Dier,  ou  le  def.  et  per  Dieu  si  le  pi'  fuit  icy,  il  irra  al 

allcage  per  Lod.  per  certeine  indenture  prison,  tanq.  il  ust  fait  fine  au  roy." 

quil  mist  avant,  et  sur  condition  q.  si  [Several  misprints  in  this  extract  are 

le  def.  ne  usent  my  son  art  de  Dier's  now  corrected.    With  gi*eat  respect  to 

craft  deins  le  ville  ou  le  pi.,  etc.,  p.  Parke,  B.,  it  does  not  appear  that  the 

certain  temps,  s.  p.  demy  an,  q.P  obli-  bond  was  held  void,  or  that  the  rest  of 

gation  perdra  sa  force ;   et  dit  q.  ne  the  Court  agreed  with  Hull's  dictum, 

usist  my  son  art  de  Dier*s  craft  en  le  The  parties  went  to  issue  ou  the  ques- 

temps  limit,  quel  matf  il  voile  aveiTer,  tion  of  fact  whether  the  condition  had 

et  d^om'  j  udgeiTit  si  action,  &c.   Hull  :  been  performed.  -— F.  P.] 
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Addison,  contra  :  Ward 

r. 

The  principle  of  law  applicable  to  this  question  is  clearly  laid  Byene. 
down  in  Mitchel  v.  Reynolds  (i),  and  in  Hitchcock  v.  Coker,  viz. 
that  where  the  restraint  of  a  *party  from  carrying  on  a  trade  is  [  *o5S  ] 
larger  and  wider  than  the  protection  of  the  party  with  whom  it  is 
made  can  possibly  require,  such  restraint  must  be  considered  un- 
reasonable in  law,  and  the  contract  which  would  enforce  it  must  be 
void.  Here  there  is  a  general  and  unqualified  prohibition  of  the 
defendant's  employment,  either  as  principal  or  servant,  throughout 
the  kingdom,  for  the  term  of  nine  months.  Could  that  be  neces- 
sary for  the  protection  of  the  plaintiff's  trading  in  the  borough  of 
Southwark  ?  There  is  no  case  which  has  gone  the  length  of  the 
present.  In  Wickens  v.  Ecans,  there  was  merely  a  division  of  the 
district  before  common  to  all  the  parties,  for  the  mutual  benefit 
and  protection  of  each  other.  In  Bunn  v.  Guy  the  restraint  was 
within  a  range  in  which  the  clients  of  an  attorney  might  well  be 
supposed  to  live.  In  Homer  v.  Ashford,  the  covenant  was,  not  to 
work  for  other  persons  while  the  party  was  in  the  service  of  the 
plaintiffs — a  perfectly  reasonable  restriction.  So  in  Hunlocke  v. 
Blackloice,  the  restriction  was  merely  from  an  interference  with  the 
customers  of  the  plaintiff.  As  to  the  case  of  Bryson  v.  Whitehead^ 
the  agreement  actually  enforced  was  not  that  which  was  originally 
sought  to  be  enforced ;  and  it  was  not  decided  that  the  original 
agreement  was  valid.  In  Gale  v.  Reed,  so  far  from  there  being  any 
absolute  restraint  on  the  covenantor,  he  was  to  be  allowed  a  com- 
mission on  all  the  goods  which  the  plaintiffs  should  manufacture 
on  his  recommendation  for  solvent  customers.  But  there  are 
several  authorities  directly  in  point  to  show  that  a  restraint  un- 
limited in  point  of  space  is  void.  The  first  is  the  Year  Book, 
2  Hen.  V.,  already  referred  to,  and  which  is  cited  in  the  Case  of  the 
Tailors  of  Ipswich  (2).  And  in  Clayyate  v.  Batchclor  (3),  an  obliga- 
tion which  restrained  the  total  use  of  the  party's  trade  for  four 
years,  was  held  void,  as  being  *'  against  the  liberty  of  a  freeman, 
and  against  the  Statute  *of  Magna  Charta ;  "  and  Anderson,  J.,  [  ♦559  ] 
said,  that  he  might  as  well  bind  himself  that  he  would  not 
go  to  church.  He  referred  also  to  Hutton  v.  Parker  (4).  This 
was  clearly  a  restraint  more  extensive  than  was  necessary 
for  the  protection  of  the  plaintiffs;  and  if  so,  it  is  illegal 
and  void. 


(1)  1  p.  Wm«.  181. 

(3)  Oweu,  143. 

(2)  11  Co.  Bep.  53. 

(4)  7  Dowl.  P.  C. 

739. 

53—2 
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Wabd        Lobd  Abinger,  C.  B.  : 

r. 
Btbne.  Upon  a  review  of  all  the  cases  cited,  it  appears  that  there  are 

two  lights  in  which  the  Courts  have  considered  this  subject.     One 

is,  that  the  restraint  of  trade  is  against  general  policy,  and  that 

therefore  such  a  contract  is  void.     But  certainly  there  have  been 

some  exceptions  which  present  the  subject  in  another  light,  and 

which  show  that  there  may  be  a  limited  restraint  of  trade,  where 

the  party  who  is  subject  to  the  restraint  is  only  doing  justice,  and 

no  more  than  justice,  to  another  person  from  whom  he  had  received 

a  benefit ;  and  it  is  in  that  view  that  the  question  of  consideration 

arises :  that  where  the  party  makes  a  contract  with  another,  having 

received  a  good  consideration  in  law,  and  the  contract  does  not 

bind  him  to  go  beyond  what  is  necessary  to  do  justice  to  the  other 

party,  a  limited  restraint  on  that  ground  may  be  supported  in  law. 

But  if  there  is  nothing  in  the  contract  to  show  any  consideration 

whatever,  all  such  contracts  are  bad.     If  a  man  agreed  to  be  bound 

to  another  without  any  consideration,  it  would  be  nudum  pactum^ 

and  a  void  contract.     So  if  the  stipulation  were,  that  he  would 

never  enter  into  any  trade  at  all,  it  would  be  bad.     But  if  he 

received  a  consideration,  the  object  of  which  is  to  compensate  him 

for  the  injury  he  may  do  to  another  if  he  enters  the  trade  without 

restriction,  and  to  secure  that  other  from  any  disadvantage  of  his 

quitting  his  service,  then  the  restraint  may  be  good,  provided  it 

is  limited  by  the  proper  object  of  the  contract.     If,  therefore,  in 

the  present  case,  the  plaintiff  had  been  contented   to  take  from 

[  •560  ]       *the  defendant  an  obligation  which  would  not  extend  further  than 

the  injury  to  himself  would  extend   by  the  violation  of  it,  that 

might  be  reasonable.     The  parties  stand  thus:    The  defendant 

served  the  plaintiff  in  his  capacity  of  a  coal  merchant — probably 

to  keep  his  accounts ;  and  if  the  plaintiff  had  limited  the  restraint 

to  his  accepting  any  of&ce  as  clerk  to  a  coal  merchant  within  a 

certain  distance,  so  as  not  to  prejudice  the  plaintiff,  that  might 

have  been  reasonable ;   but  the  construction  which  the  Court  have 

put,  and  I  make  no  doubt  properly  put,  upon  the  contract,  is,  that 

he  is  not  to  become  a  coal  merchant,  or  serve  one  in  any  capacity 

whatever,  for  the  space  of  nine  months.     This  restriction  extends 

to  all  prats  of  England,  and  to  every  species  of  engagement  by 

which  this  person,  during  that  time,  could  gain  a  livelihood  by  his 

trade.     "What  protection   could   the  plaintiff  require  to  such  an 

extent  as  this?     Can  it  be  supposed  the  plaintiff's  trade  could 

be  prejudiced  by  this  man's  entering  into  the  service   of  a  coal 
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merchant  in  Scotland?  The  object  was,  to  prevent  the  plaintiff 's  wabd 
sufifering  from  any  influence  the  defendant  might  have  acquired  byrne. 
with  hiH  customers,  and  therefore  if  the  restraint  had  been  con- 
fined to  the  limits  through  which  his  customers  extended,  I  do  not 
know  that  the  time  would  have  made  any  difference :  the  party 
might,  within  that  distance,  have  been  tied  up  for  his  life.  But 
the  obligation  which  the  defendant  undertakes  by  his  bond  is,  that 
he  shall  neither  be  nor  serve  a  coal  merchant  in  any  capacity  for  nine 
months.  That  goes  so  far  beyond  what  the  plaintiff  could  require, 
that  it  is  an  unreasonable  restriction ;  it  is  void  on  both  gi'ounds. 
It  is  against  the  principles  and  policy  of  the  law  as  to  any  restraints 
on  trade,  and  the  right  of  every  man  to  be  at  liberty  to  struggle  for 
his  own  existence  in  the  exercise  of  any  lawful  employment ;  and  it  is 
beyond  what  is  necessary  for  the  protection  of  the  plaintiff,  or  what 
the  justice  of  the  case  demands.  I  think,  therefore,  that  this  contract 
^cannot  be  enforced,  and  that  the  judgment  ought  to  be  arrested.  [  *»6i  ] 

Parke,  B.  : 

I  am  also  of  opinion  that  the  judgment  ought  to  be  arrested. 
This  is  an  action  upon  a  bond,  by  the  recital  of  which  it  appears 
that  the  defendant  was  taken  into  the  service  of  the  plaintiff  as  a 
traveller  and  clerk ;  and  the  condition  of  the  bond,  amongst  other 
things,  is,  that  the  defendant  shall  not  follow  or  be  employed  in 
the  business  of  a  coal  merchant  for  nine  months.  It  restricts  him 
from  being  employed  in  any  manner  —either  as  principal  or  agent, 
master  or  servant,  in  the  trade  of  a  coal  merchant.  The  question 
is,  whether  that  restraint  is  not  void  as  being  against  the  general 
policy  of  the  law.  I  think  it  is  so  both  on  principle  and  on 
authority.  The  principle  on  which  these  cases  stand  is  laid  down 
in  the  case  of  Mitchel  v.  Reynolds :  viz.  that  the  public  have  an 
interest  in  every  person's  carrying  on  his  trade  freely,  and  there- 
fore a  general  restraint  of  trade  is  void  on  a  principle  of  public 
policy,  whether  entered  into  by  bond  or  simple  contract.  But 
there  are  some  exceptions  to  this  rule ;  and  one  is,  that  the  con- 
tract may  be  valid  where  there  is  a  partial  restriction  only  of  trade, 
and  where  it  is  only  co-extensive  with  the  interests  of  the  person 
with  whom  the  contract  is  made.  I  cannot  express  the  rule  on 
this  subject  more  clearly  than  has  been  done  by  Tindal,  Ch.  J., 
in  Hitchcock  v.  Coker,  where  he  says :  **  We  agree  in  the  general 
principle  adopted  by  the  Court  of  Queen's  Bench,  that  where  the 
restraint  of  a  party  from  carrying  on  a  trade  is  larger  and  wider 
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Waud        than   the   protection   of    the    party   with   whom   the  contract  is 

iiYRNK.  made  can  poHsibly  require,  such  restraint  must  be  considered  as 
unreasonable  in  law,  and  the  contract  which  would  enforce  it 
must  be  therefore  void."  Now  a  restraint  prohibiting  a  party  from 
carrying  on  trade  within  certain  limits  of  space  would  be  good, 

[  *562  ]  and  a  contract  entered  into  for  the  purpose  of  enforcing  *8uch  an 
agreement  as  that  would  be  valid ;  and  the  limit  of  the  space  is 
that  which,  according  to  the  trade  he  carries  on,  is  necessary  for 
the  protection  of  the  party  with  whom  the  contract  is  made ;  and 
all  the  cases  cited  appear  to  turn  on  the  question  as  to  the  limit 
of  space  within  which  the  restriction  should  extend.  Now  where 
a  limit  as  to  space  is  imposed,  the  public,  on  the  one  hand,  do  not 
lose  altogether  the  services  of  the  party  in  the  particular  trade, — 
he  will  carry  it  on  in  the  same  way  elsewhere;  nor  within  the 
limited  space  will  they  be  deprived  of  the  benefit  of  the  trade  being 
carried  on,  because  the  party  with  whom  the  contract  is  made  will 
most  probably  within  those  limits  exercise  it  himself.  But  when 
a  general  restriction,  limited  only  as  to  time,  is  imposed,  the  public 
are  altogether  losers,  for  that  time,  of  the  services  of  the  individual, 
and  do  not  derive  any  benefit  whatever  in  return:  and  looking 
at  the  authorities  cited  upon  this  subject,  it  does  not  appear  that 
there  is  one  clear  authority  in  favour  of  a  total  restriction  on  trade, 
limited  only  as  to  time.  The  case  cited  from  the  Year  Book,  to 
which  I  before  referred,  and  in  which  Mr.  Justice  Hull  expressed 
himself  so  strongly,  was  a  case  where  the  restriction  was  that  the 
party  should  not  carry  on  the  business  of  a  dyer  for  half  a  year ; 
and  he  held  that  to  be  clearly  and  absolutely  void.  There  is,  in 
short,  no  authority  for  the  position  that  any  absolute  restriction, 
limited  only  as  to  time,  can  be  imposed,  except  the  di<;tuin  of 
WiLLBS,  Ch.  J.,  in  the  case  of  The  Gunmakera'  Comi)any  v.  Fell ; 
but  his  attention  was  not  called  to  any  particular  case  of  a 
restriction  in  time  only,  and  he  probably  used  the  general  language 
referred  to,  with  reference  to  those  instances  where  the  restriction 
was  partial  both  as  to  time  and  place,  which  occurs  in  most  of  the 
cases.  It  seems  to  me,  therefore,  that  there  is  no  authority  in 
favour  of  the  position,  that  there  can  be  a  general  restriction, 
limited  only  as  to  time,  and  that  this  case  falls  within  the  rule  laid 
down  by  Tindal,  Ch.  J.,  viz.  that  this  is  a  general  prohibition  from 

[  *563  ]  ^carrying  on  trade,  which  is  more  extensive  than  the  interests  of 
the  party  with  whom  the  contract  is  made  can  possibly  require. 
Qn  that  ground,  I  think  the  judgment  ought  to  be  arrested. 
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GuRNBY,  B. :  Ward 

r. 

I  am  of  the  same  opinion.  Generally  speaking,  restraints  of  bybne. 
trade  are  unlawful ;  but  there  may  be  a  partial  restraint,  provided 
there  be  a  good  consideration  for  it.  Notwithstanding  there  is  a 
consideration  here,  the  restraint  is  general  and  unlawful.  What 
is  there  in  the  trade  of  a  coal  merchant  in  London,  whose  interests 
could  be  injured  by  any  person  setting  up  as  a  coal  merchant,  or 
assisting  another  person  in  that  trade,  at  Exeter  or  York?  Yet 
the  defendant  cannot  do  either  the  one  or  the  other  within  the 
terras  of  this  contract. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  The  general  policy  of  the  law  is 
against  these  restrictions,  and  it  is  only  in  deference  to  the  con- 
venience of  the  trading  part  of  the  community  that  certain 
exceptions  to  the  general  rule  have  been  allowed.  Those  excep- 
tions have  always  left  things  in  this  state,  that,  when  allowed, 
a  portion  of  the  public  is  not  injured  at  all ;  that  portion  of  the 
public  to  which  the  restriction  does  not  extend  remains  exactly 
as  it  did  before  the  restriction  took  place.  But  in  this  case  the 
whole  of  the  public  is  restrained  during  the  period  in  question, 
and  the  only  argument  is,  that  this  is  to  endure  only  for  a  short 
time ;  that  is  to  say,  that  what  the  law  does  not  allow,  is  to  be 
tolerated  because  it  is  of  short  duration.  I  see  no  principle  in 
favour  of  such  a  conclusion.  I  do  not  think  that  is  the  law ;  and 
I  consequently  concur  with  my  learned  brothers,  in  saying  that 
this  contract  is  void. 

Rule  absolute. 


MARKS   V.   BENJAMIN.  i^. 

(5  Meeson  &  Welsby,  o65— 5C9 ;  S.  C.  9  L.  J.  (N.  S.)  M.  C.  20 ;  3  Jur.  1194  ;  Exch.  of 

at  N.  P.  2  M.  &  Rob.  225.)  ^i^*- 

In  an  action  of  debt  to  recover  the  penalty  of  100/.  given  by  the  statute  25  L  *'  J 
Geo.  11.  c.  36,  8.  2(1),  for  keeping  an  unlicensed  house  for  public  dancing,  ^c, 
it  appeared  that  music,  dancing,  &c.,  had  occasionally  taken  place  at  the 
defendant's  house  (a  public-house) ;  that  no  money  was  taken  by  him  for 
admission,  but  the  rooms  were  let  to  persons  who  sold  tickets,  and  received 
money  for  admission  at  the  door :  but  there  was  no  direct  evidence  that  the 

(1)  Repealed  as  to  Middlesex  by  the  licences  to  the  County  Council,  and 

Music  and  Dancing  Licences  (Middle-  makes   the   *'  occupier  "   liable    to  a 

sex)  Act,  1894  (57  &  58  Vict.  c.  15),  penalty.— E.  C. 
which  ti-ansfers  the  ^ower  of  giving 
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Marks  defendant  knew  of  this  practice:  Held,  that,  upon  these  facts,  there  was 

V.  evidence  to  go  to  the  jury  of  a  keeping  of  the  house  by  the  defendant  for 

Benjamin.  ^^^  purposes  mentioned  in  the  statute ;  and  that  the  Judge  was  wrong  in 

directing  a  nonsuit. 

Debt,  to  recover  from  the  defendant  a  penalty  of  100/.,  under 
the  statute  25  Geo.  II.  c.  86,  s.  2,  for  keeping  a  house  for  public 
dancing,  music,  and  other  public  entertainments,  without  a  license 
from  the  Quarter  Sessions.  Plea,  not  guilty.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Trinity  Term,  it 
appeared  that  the  defendant  was  a  publican,  and  that  music, 
dancing,  and  masquerades  had  occasionally  been  held  at  his 
house,  where,  from  its  vicinity  to  the  great  synagogue,  Jewish 
marriages  were  frequently  celebrated.  No  money  was  taken  at 
the  door,  or  elsewhere,  by  the  defendant  for  admission,  but  the 
rooms  were  let  to  a  dancing  master,  and  to  other  persons,  the 
plaintifif  amongst  others,  who  sold  tickets,  and  received  money 
for  admission  at  the  door;  but  there  was  no  direct  evidence 
that  the  defendant  knew  of  this  practice.  Upon  this  evidence, 
Lord  Abingeb  was  of  opinion  that  the  defendant  did  not  come 
within  the  meaning  of  the  statute,  and  nonsuited  the  plaintiff. 
In  the  early  part  of  this  Term,  Humfrey  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  and  for  a  new  trial,  on  the  ground  of  misdirection ; 
against  which 

Jert'is  showed  cause : 

In  order  to  make  the  defendant  liable  to  this  penalty,  it  must 
appear  that  the  room  was  kept  by  him  for  public  dancing,  music, 
and  entertainment.  In  all  the  reported  cases,  it  appeared,  either  that 
the  defendant,  the  master  of  the  house,  himself  kept  the  house  for 
such  purposes,  or  at  all  events,  that  it  was  so  used  with  his  know- 
ledge and  for  his  profit,  and  regularly  kept  open  for  public  admission 
at  stated  intervals.  In  Clarke  v.  Searle  (i),  the  present  point  did  not 
[  *566  ]  directly  arise ;  the  ^question  raised  there  was,  whether  the  statute 
applied  except  to  houses  where  dancers,  &c.,  were  kept  for  the 
purpose  of  exhibiting  as  performers ;  and  Lord  Kenyon  held  that 
it  extended  also  to  houses  kept  for  the  purpose  of  dancing,  to 
which  persons  were  admitted  for  money.  In  Archer  v.  WilUn- 
grice  (2),  it  appeared  that  the  defendant  was  a  publican,  and  that 
his  house  was  opened  every  Monday  evening  for  the  reception  of 
persons,  male  and  female,  who  met  there  to  dance;  and  that  a  sum 

(1)  1  Esp.  25.  (2)  6  B.  E.  8ol  (4  Esp.  186). 
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of  Is.  6rf.  was  paid  for  admission,  not,  however,  to  the  defendant,       Marks 

but  to  the  dancing  master.     Lord   Ellenborouoh  said  that  the    benjamin. 

taking  of  money  was  sufficient  evidence  that  the  defendant  was 

the  owner  of  the  house,  and  that  it  was  sufficient  to  show  that 

there  had  been  dancing  publicly  carried  on  in  his  house  without 

its   being   licensed,   to   subject  him   to   the   penalty.     There   the 

house   was   regularly  used,   on   stated   days,   for   the   purpose  of 

public  dancing.     But  in  Bellis  v.  Ihirghall  {!) ,  a  room  kept  by  a 

dancing  master  for  the  weekly  instruction  of  his  scholars  and  of 

subscribers,   and    to    which    persons    were    not    indiscriminately 

admitted,   was  held    not    to    be   within   the   statute.     That  case 

nearly  resembles  the  present.     In  Bellis  v.  B€al{2),  it  was  held 

that  it  was  not  necessary  that  the  room  should  be  kept  or  used 

solely  for  the  purposes  prohibited  by  the  statute,  if  it  was  regularly 

open  for  such  purposes.     Green  v.  Botheroyd  (3)  is  to  the  same 

effect.     Simtt  v.  Lewis  (4)  was  a  case  very  similar  to  the  present. 

There  the  room  had  been  taken  from  the  defendant,  the  owner  of 

a  public-house,  by  one  Velasco,  a  Jew,  for  eight  days,  the  period 

of  the  Jewish  passover,  for  the  entertainment  of  people  of  the 

Jewish  persuasion  during  that  period:   it  appeared   that  money 

was  taken  at  the  door  for   admission,  which  was  paid  for  *the       [  *567  ] 

fiddler.     Lord  Ellenborouoh  directed  a  verdict  for  the  defendant, 

on  the  ground    that    this   appeared    to   be  a   merely  temporary 

appropriation  of  the  room   to  that  mode  of  entertainment,  and 

that  it  was  proved  not  to  be  used  for  any  such  purpose  at  other 

times ;  and  that  this  could  not  be  a  keeping  of  a  house  for  public 

dancing  and  music  ;  the  room  was  not  appropriated  to  any  such 

purposes,  but  at  all  other  times  used  as  part  of  the  public-house. 

There  can  be  no  essential  di£ference   between  an  opening  of  the 

house  for  such  a  purpose  on  one  occasion  for  eight  days,  or  at 

uncertain  intervals  for  particular  occasions:   in  neither  case  is  it 

kept  for  the  purpose,  as  when  it  is  appropriated  to  it  at  regular 

and  stated  intervals. 

Humfreyf  contra  : 

All  that  it  is  necessary  to  show,  in  order  to  entitle  the  plaintiff  to 
a  new  trial,  is,  that  it  was  a  question  of  fact  for  the  jury,  whether 
the  defendant  kept  the  house  for  any  of  the  purposes  mentioned  in 
the  statute. 

(1)  2  Eap.  722.  (3)  33  R.  R.  686  (3  Oar.  &  P.  471). 

(2)  2  Esp.  592.  (4)  6  li,  K.  840  (5  Eap.  128). 
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Marks  (Lord  Abinger,  C.  B.  :  I  thought  there  was  no  evidence  that  it  was 

BBNjAMiir.  1^6pt  for  public  dancing — that  an  incidental  use  of  it  for  the  benefit 
of  another  person,  on  particular  occasions,  was  not  sufficient ;  any 
more  than  in  the  case  of  ladies  of  high  quality,  who  sometimes 
allow  concerts  to  be  held  at  their  houses  for  the  benefit  of  particular 
singers ;  but  the  house  is  not  dedicated  to  that  purpose.) 

But  if  every  singer  who  chose  held  a  concert  there,  and  a  great 
number  of  persons  were  admitted,  it  would  be  a  question  for  the 
jury  whether  the  case  was  not  within  the  statute.  That,  however, 
is  not  like  the  case  of  a  keeper  of  a  tavern,  who  obtains  a  profit  on 
all  such  occasions  by  the  sale  of  his  liquors.  In  Clarke  v.  Searle^ 
it  does  not  appear  that  more  than  a  single  instance  of  the  use  of 
the  house  for  dancing  was  proved.  Archer  v.  Willingrice  is  pre- 
cisely like  the  present  case,  with  the  exception  that  there  the 
dancing  was  on  every  Monday;  the  objection  that  it  should  be 
[  •568]  shown  to  be  for  the  defendant's  profit  was  *di8tinctly  overruled; 
and  the  regularity  of  the  intervals  can  make  no  difference. 

(Lord  Abinger,  G.  B.  :  Did  it  appear  there  whether  the  defendant 
knew  that  the  dancing  master  received  the  money  ?) 

If  that  be  material,  it  is  a  question  for  the  jury,  and  there  was  in 
the  present  case  ample  evidence  to  go  to  the  jury  that  he  did.  He 
is  the  keeper  of  the  house ;  in  his  house,  at  various  irregular 
intervals,  parties  hold  balls  and  masquerades,  at  which  any  person 
decently  dressed  is  admitted  on  payment  of  a  given  sum.  Can  it  be 
possible  that  he  does  not  know  that  fact  ?  But  even  assuming  that 
the  defendant  did  not  know  that  money  was  taken,  he  may  yet  be 
liable.  It  is  not  matter  of  law,  but  is  entirely  a  question  for  the 
jury,  whether  he  kept  the  house  for  the  purposes  forbidden  by  the 
statute.  In  Bellin  v.  Burglmll  the  action  was  not  brought  against 
the  keeper  of  the  house,  but  against  the  dancing  master;  he  clearly 
did  not  keep  the  house.  Shutt  v.  Lewis  was  a  case  of  a  user  on  a 
single  special  occasion.  Here  it  ought  to  have  been  left  to  the  jury 
to  say  whether  the  defendant  knew  the  manner  in  which  the  house 
was  used. 

Lord  Abinger,  C.  B.  : 

My  learned  brothers  think  there  was  evidence  to  go  to  the  jury 
that  the  house  was  kept  for  the  purpose  alleged,  and  that  I  ought 


t  ^ 
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to  have  left  it  to  them.     Not  one  of  the  cases  cited  appears  to  give       Marks 
the  least  assistance  in  construing  the  statute.     The  meaning  of  the    benjamin. 
Act  is  perfectly  plain ;  the  house,  «fec.,  must  be  kept  for  and  dedicated 
to  the  purpose  thereby  prohibited,  among  others;   and  the  mere 
incidental  use  of  it  in  that  manner  would  not  make  the  party  liable. 

Parke,  B.  : 

It  is  enough  for  the  present  to  say  that  we  think  the  case  ought  to 
have  been  left  to  the  jury.  There  is  no  doubt  or  difference  of  opinion 
on  the  law.  In  the  first  place,  the  house  or  room  must  be  kept 
with  the  defendant's  knowledge ;  secondly,  it  must  be  kept  for  the 
^purpose  prohibited  by  the  statute ;  there  must  be  something  like  [  *669  ] 
an  habitual  keeping  of  it,  which,  however,  need  not  be  at  stated 
intervals ;  thirdly,  it  must  be  public,  to  which  all  persons  have  a 
right  to  go,  whether  gratuitously  or  on  payment  of  money,  no 
matter  whether  paid  to  the  defendant  or  not,  if  he  knows  of  the 
payment.  All  these  are  questions  to  be  left  to  the  jury.  There 
would  be  a  difficulty  in  making  the  ownej  of  a  private  house  liable, 
because  that  is  kept  for  the  purpose  of  occupation,  whereas  a  public- 
house  is  kept  for  entertainment;  and  a  much  less  number  of  instances 
may  be  sufficient  to  render  the  owner  liable  for  keeping  it  for  the 
purposes  mentioned  in  the  statute. 

GuRNBY,  B.,  and  Rolfe,  B.,  concurred. 

Ride  absolute. 


HILLS  AND  Another  v.  The   LONDON  ASSURANCE  IN- 

CORPORATION, ^ch.  of 

PlraM. 
(5  Meeson  &  Welsby,  569—576 ;  S.  C.  9  L.  J,  (N.  S.)  Ex.  25.)  [-  ^^j,  j 

An  insurance  web  effected  on  wheat  shipped  in  bulk,  and  valued  at  1,600/., 
warranted  free  from  average  except  general,  or  the  ship  were  stranded.  On 
the  voyage,  the  ship  met  with  tempestuous  weather,  and  made  considerable 
water ;  and  in  pumping  it  out,  wheat  to  the  value  of  about  75/.  was  pum{>ed 
out  with  the  water  and  lost :  Held,  that  the  plaintiffs  could  not  recover  as 
for  a  total  loss  of  the  part  so  lost. 

Debt  on  an  account  stated.  Plea,  (by  statute),  uon  assumpsit. 
By  order  of  Lord  Abinger,  G.  B.,  the  following  case  was  stated  for 
the  opinion  of  this  Court : 

The  plaintiffs  are  merchants  in  London,  and  shipped  at  Konigs- 
berg,  on  or  about  the  i2th  ol  August,  18^7,  a  cargo  of  wheat,  their 
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property,  in  and  on  board  the  ship  Frederica  Louisa^  Voeltz,  master, 
to  be  carried  to  London. 

On  the  14th  of  August,  1837,  the  plaintiffs  effected  an  insurance 
thereon  for  1,500Z.  with  the  London  Assurance  (Corporation,  by 
a  policy  under  their  seal  bearing  that  date,  and  which  insurance 
was  declared  to  be  on  ninety- two  lasts  of  wheat,  valued  at  1,600/., 
on  board  the  above-mentioned  ship,  on  a  voyage  from  Eonigsberg 
to  London,  including  *the  risk  of  craft.  By  the  memorandum  at 
the  foot  of  the  policy,  the  said  insurance  was  declared  to  be  ''  free 
from  all  average  on  corn,  flour,  fish,  salt,  saltpetre,  fruit,  and  seeds, 
except  general,  or  the  ship  should  be  stranded ;  free  from  average 
on  sugar,  rum,  hides,  skins,  hemp,  flax,  rice,  and  tobacco,  under 
5/.  per  cent. ;  and  on  all  other  goods,  the  freight,  and  ship,  under 
SI.  per  cent.,  except  general,  or  the  ship  be  stranded."  The  ship, 
perfectly  seaworthy,  sailed  on  the  14th  of  August,  1837,  from 
Konigsberg,  on  her  voyage  to  London,  with  the  wheat  on  board. 
After  leaving  that  port,  the  vessel  experienced  a  heavy  gale  and 
storm  and  tempestuous  weather,  and  lost  some  of  her  sails,  and 
received  damage  in  her  masts,  yards,  rigging,  and  bulwarks;  a 
squall  during  the  gale  threw  the  vessel  on  her  side,  and  her  cargo 
shifted.  From  the  heaviness  of  the  sea,  the  vessel  also  laboured 
and  was  strained,  and  during  the  gale  made  considerable  water ; 
and  after  the  cargo  shifted,  and  during  the  gale,  the  salt-water  got 
amongst  the  wheat.  The  crew  were  obliged  to  pump  the  vessel 
from  time  to  time  to  keep  her  free.  In  the  night  of  the  28th  of 
August,  1837,  the  weather  moderated,  and  it  was  then  found  (as 
the  fact  was)  that,  in  pumping  the  vessel,  wheat  was  brought  up 
mixed  with  water,  and  which  continued  to  increase  hourly,  and  at 
last  the  pumps  were  choked.  Wheat  so  injured,  amounting  in 
value  to  the  sum  of  75Z.,  was  so  pumped  up  with  the  water  from 
the  pumps,  and  thereby  wholly  lost  in  the  sea.  The  vessel  after- 
wards put  into  Swinemunde  in  distress,  and  the  cargo  was  landed 
there,  to  enable  the  parties  to  repair  the  vessel.  A  part  of  the 
cargo  was  found  to  be  so  injured  as  to  be  unfit  for  food,  and  there 
sold.  The  vessel,  after  undergoing  a  partial  repair,  her  hull  being 
found  to  be  perfectly  tight,  ultimately  arrived  at  the  port  of 
London,  with  the  residue  of  the  cargo,  which  was  delivered  to 
the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  plaintiffs  were  entitled  to  recover  the  value  of  *the  wheat  so 
pumped  oufc  and   lost;   if   so,   the  judgment  was   to   be  for  the 
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plaintiffs  by  confession,  for  the  said  sum  of  75^.,  being  the  value 
thereof  as  aforesaid ;  if  not,  then  a  judgment  of  nolle  prosequi  was 
to  be  entered  for  the  defendants. 

W.  H,  Watson,  for  the  plaintiff : 

This  is  a  total  loss  of  part  of  the  cargo,  and  not  an  average  loss 
on  the  whole  :  and  it  clearly  is  a  loss  by  perils  of  the  seas.  Davy 
V.  Milford  (i)  is  an  authority  in  favour  of  the  plaintiff's  right  to 
recover  as  for  a  total  loss.  That  was  a  policy  of  assurance  for  200Z., 
on  flax  valued  at  400Z.,  and  warranted  free  of  particular  average. 
The  vessel  was  wrecked  on  the  voyage,  and  the  assured  did  not 
abandon,  but  laboured  to  save  the  cargo,  and  did  in  fact  save  one- 
sixteenth  of  it,  but  much  damaged  :  and  it  was  held,  that  they  were 
entitled  to  recover  as  for  a  total  loss  of  the  other  fifteen-sixteenths. 
In  Lewis  v.  jRwcArer  (2),  Lord  Mansfield  lays  down  the  following 
rule  :  ''  If  part  of  the  cargo,  capable  of  a  several  and  distinct  valua- 
tion at  the  outset,  be  totally  lost,  as  if  there  be  100  hogsheads  of 
sugar,  and  ten  happen  to  be  lost,  the  insurer  must  pay  the  prime 
cost  of  these  ten  hogsheads,  without  any  regard  to  the  price  for 
which  the  other  ninety  may  be  sold."  The  same  principle  applies 
to  any  number  of  quarters  of  wheat  shipped  in  bulk;  each  is 
capable  of  a  several  and  distinct  valuation. 

(Lord  Abinger,  C.  B.  :  Sugar  and  other  goods  of  the  same  kind 
are  ordinarily  packed  in  distinct  packages,  and  insured  per  package. 
If  the  cargo  lies  in  mass,  like  wheat,  you  may  value  the  whole  at  so 
much  per  quarter,  but  not  each  quarter.) 

That  argument  would  equally  have  applied  in  Davy  v.  Milford, 
because  there  a  part  of  each  package  was  saved.  In  Cologan  v. 
London  Assurance  Company  (3),  one  of  the  questions  was,  whether, 
part  of  the  *cargo  (which  was  wheat  in  bulk)  having  become  so 
damaged  by  sea-water  that  it  was  thrown  overboard  by  order  of 
the  public  authorities  at  Bermuda  for  the  sake  of  the  public  health, 
this  amounted  to  a  total  loss  of  that  part  of  the  cargo  ?  It  did  not 
become  necessary  to  determine  this  point,  because  the  Court  held 
that  there  was  a  total  destruction  of  the  adventure  ;  but  Abbott,  J., 
said — "  It  is  not  necessary  to  offer  any  opinion  on  the  second  point ; 
if  it  were,  I  should  strongly  incline  to  the  conclusion,  that  this  was 
a  total  loss  of  part.''     And  Holroyd,  J. :  ''On  the  other  point,  the 

(1)  15  East,  599.  (3)  17  H.  H.  390  (5  M.  &  S.  447). 

(2)  2  Burr.  1170. 
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inclination  of  my  opinion  is,  that  after  part  of  the  whole  cargo  was 
thrown  overboard,  there  was  a  total  loss  by  perils  of  the  seas 
of  that  part."  Hedburg  v.  Pcarnon  (i),  which  appears  to  be  an 
authority  against  the  plaintiffs,  is  distinguishable.  There,  upon  a 
policy  on  hogsheads  of  sugar,  warranted  against  particular  average, 
some  part  of  the  sugar  in  every  hogshead  being  preserved,  although 
less  than  3  per  cent,  on  the  whole  cargo,  it  was  held  that  this  could 
not  be  a  total  loss.  But  there  the  substantial  insurance  was  on  the 
hogsheads  of  sugar;  and  each  hogshead  came  safe;  here  it  is 
generally  on  wheat.  But  the  case  is  also  subject  to  observation. 
It  appears  to  have  been  little  discussed  ;  and  the  Court  considered 
the  question  as  having  been  decided  by  the  jury,  who  had  refused 
to  find  for  the  plaintiffs,  subject  to  a  reservation  of  the  point; 
whereas  it  certainly  was  matter  of  law  and  not  of  fact,  unless  some 
usage  were  proved,  which  was  not  the  case.  Suppose  a  loss  by 
capture,  and  the  vessel  were  afterwards  recaptured,  but  that  while 
she  was  in  the  enemy's  hands,  part  of  the  cargo  was  taken  out ; 
would  not  that  be  a  total  loss  of  that  part  ?  Here  there  was  an 
absolute  and  entire  destruction  of  part  of  the  cargo  by  a  peril  of 
the  sea — it  no  longer  exists. 


(Alderson,  B. 
bulk?) 


Is  not  there  an  ^average  loss  on  the  whole 


If  the  parties  had  known,  while  pumping,  that  a  loss  of  so  much  of 
the  com  would  be  a  necessary  consequence,  then  it  would  certainly 
have  been  a  case  of  general  average ;  being  a  sacrifice  of  part  to 
save  the  rest. 


R.  V.  Richards  J  contra: 

The  clause  against  particular  average  is  said  to  have  been  first 
introduced  into  policies  about  the  year  1749  (2) ;  and  considering 
the  vast  number  of  vessels  since  then  employed  in  carrying  corn 
and  other  goods  in  bulk  to  this  country,  and  how  frequently  the 
pumping  out  of  part  of  the  cargo — as  in  the  case  of  salt,  or  saltpetre 
— must  have  been  unavoidable,  it  is  a  strong  argument  against  this 
action  that  there  is  not  a  single  instance  to  be  found  of  such  a 
claim  as  the  present.  The  intention  of  the  warranty  against 
particular  average  was  expressly  to  relieve  underwriters  against 

(1)  7  Taunt.  154;  2  Marah.  432.  argument  in  Wt'iwn  v.  Smith,  3  Bun*. 

(2)  So   staW   by   Duuniug,   in    his      1651. 
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small  claims  in  such  cases.  This  is  clearly  not  a  case  of  general 
average ;  because  the  loss  was  not  occasioned  by  the  act  of  the 
master  and  crew  for  the  safety  of  the  vessel;  nor  was  there  any 
stranding.  Here  about  one-twentieth  part  of  the  cargo  has  been 
pumped  out.  If  this  be  a  total  loss  of  that  part,  then,  however 
minute  the  portion  lost,  the  same  conclusion  must  follow.  In  the 
cases  cited  on  the  other  side,  the  consideration,  whether  there  was 
a  total  loss  or  not,  turned  partly  upon  the  question  of  abandonment. 
In  Cologan  v.  London  Assurance  Compam/y  it  was  held  to  be  a  total 
loss  at  the  time  of  abandonment,  unredeemed  by  subsequent 
events.  In  Dcovy  v.  Milford,  the  goods  were  in  separate  packages  ; 
here  the  wheat  was  in  bulk.  This  subject  was  fully  considered  in 
Boux  V.  Salvador  (i),  where  the  doctrine  of  abandonment,  which 
had  formerly  been  carried  to  an  absurd  length,  was  limited  and 
defined.  There,  *however,  the  jury  found  that  the  hides  which 
were  thrown  overboard  could  not  have  been  carried,  qua  hides,  to 
the  port  of  discharge.  It  is  clear  upon  a  multitude  of  authorities, 
that  if  this  com  had  remained  on  board,  however  injured,  the 
insurers  would  not  have  been  liable  as  for  a  total  loss.  Anderson 
v.  Royal  Exclianffe  Assurance  Company  (2)  is  in  point  for  the 
defendants.  There  the  vessel,  which  sailed  with  corn  insured  by  a 
policy  with  a  memorandum  to  be  free  from  all  but  general  average, 
was  stranded,  and  continued  under  water  at  high  tide  for  nearly  a 
month,  during  which  time  the  crew,  at  low  water,  were  employed 
in  saving  the  cargo,  the  whole  of  which  was  damaged,  but  the 
greater  part  recovered  and  kiln-dried.  It  was  held  that  the  assured, 
not  having  given  notice  of  abandonment  during  the  period  when 
the  vessel  was  under  water,  were  not  entitled  afterwards  to 
abandon,  and  claim  as  for  a  total  loss,  the  goods  subsisting  in 
specie.  The  case  of  Dary  v.  Milford  was  cited  and  distinguished 
in  Hedburg  v.  Pearson,  where  the  Court  clearly  held  the  loss  not  to 
be  total,  some  part  of  the  sugar  in  each  hogshead  having  been  saved. 

(Lord    Abinger,    C.    B.:    In    Dary  v.    Milford    there    was    a 
stranding.) 
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But  further,  this  is  not  a  loss  by  perils  of  the  seas  within  the  terms 

of  the  policy.     The  loss  was  by  the  effect  of  pumping,  which  is  an 

ordinary  incident  of  the  voyage.     Suppose  there  were  a  loss  by 

jettison,  (there  being  no  clause  in  the  policy  providing  for  the  case 

(1)  43  R.  R.  039  (3  Bing.  N.  C.  266;  (2)  8  R.  R.  589  (7  East,  38). 

4  Scott,  1). 
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of  jettison),  would  it  be  considered  as  arising  from  perils  of  the 
sea?  Or  suppose  the  captain  were  obliged  to  sell  some  of  the 
cargo  in  order  to  raise  money,  when  driven  into  harbour  by  perils 
of  the  seas — the  insurers  would  not  be  liable  for  the  part  so  sold. 
But  at  all  events,  this  being  a  shipment  in  bulk,  unless  the  Court 
can  consider  every  grain  of  corn  as  separately  insured,  this  cannot 
be  held  a  total  loss  of  a  part. 


W,  H.  Watson,  in  reply : 

This  is  clearly  a    loss    by  perils  of    the  seas : 
Aberdein  (i). 


Laurence  v. 


(Lord  Abinger,  G.  B.  :  I  think  we  must  so  consider  it  in  this  case.) 

That  there  is  no  former  instance  in  the  books  of  such  a  claim,  may 
have  arisen  as  well  from  its  never  having  been  disputed,  as  from  its 
never  having  been  made.  Davy  v.  Miljord  is  not  distinguishable 
from  the  present  case.  In  Anderson  v.  Royal  Exchange  Assurance 
Company,  the  whole  of  the  corn  remained  in  specie  ;  here  the  part 
in  respect  of  which  the  claim  is  made  was  wholly  lost.  The  cargo 
is  divisible  in  its  nature. 

(Alderson,  B.  :  How  ? — into  particles  certainly :  if  you  can  say 
the  insurance  is  on  each  particle,  then  you  may  say  there  has  been 
a  total  loss  of  so  many  particles. 

Maule,  B.,  refenred  to  the  report  of  Hedhurg  v.  Pearson  in 
Marshall's  Reports,  where  it  appeared  that  Gibbs,  Ch.  J.,  said, 
**  even  taking  it  to  be  a  case  for  the  opinion  of  the  Court,  he  did 
not  think  the  Court  would  decide  otherwise.") 

But  it  may  be  also  argued  that  this  is  in  the  nature  of  general 
average:  the  pumping  was  necessary  for  the  safety  of  the  ship, 
and  it  was  therefore  the  destruction  of  a  part  for  the  safety  of 
the  whole. 

(Lord  Abinger,  C.  B.  :  It  was  not  necessary  to  part  with  any  of 
the  grain,  but  only  to  get  rid  of  the  water.  We  will  consider  the 
point ;  but  it  seems  to  me,  that  a  jury  would  be  more  fit  to  decide 
the  question  than  we  are.) 

Cur.  adi\  ndt. 


(1)  24  R.  B.  299  (5  B.  &  Aid.  107). 
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The  judgment  of  the  Court  was  now  delivered  by  Hillb 

The 
Lord  Abingbr,  C.  B.  :  London 

Assurance 

This  was  an  action  on  a  policy  of  insurance,  and  the  question  Cobpoba- 
was,  whether  a  loss  amounting  to  a  very  inconsiderable  portion  of 
a  cargo  of  wheat,  which  had  been  shipped  in  bulk,  was  to  be 
considered  as  a  partial  *or  as  a  total  loss.  If  it  were  a  total  loss,  [  *o76  | 
it  would  not  fall  within  the  memorandum  of  warranty  against 
particular  average  in  the  policy.  The  case  stated  that  the  wheat 
was  shipped  in  bulk,  that  it  was  insured  to  the  amount  of  1,6002., 
and  that  the  loss  which  had  taken  place,  amounting  to  about  76/., 
resulted  from  the  wheat  being  pumped  out  of  the  vessel  along  with 
the  sea- water,  which  during  tempestuous  weather  had  got  in. 

We  are  clearly  of  opinion  that  this  is  no  more  than  an  average 
loss,  and  therefore  that  the  defendants  are  not  liable  to  make  it 
good.  The  case  of  Davi/  v.  Milford  was  cited  for  the  plaintiflfs  as 
an  authority  in  point.  But  that  was  the  case  of  a  loss  on  a  policy 
of  insurance  upon  sugar,  where  each  hogshead  was  separately 
valued  and  insured  (i) ;  and  therefore  a  loss  of  one  was  properly 
held  to  be  a  total  loss  of  that  hogshead.  But,  on  the  other  hand, 
in  the  case  of  Hedlnirg  v.  Pearson,  where  a  part  of  each  hogshead 
was  saved,  the  jury  having  stated  their  opinion  that  the  loss  was 
an  average  one,  and  found  accordingly,  the  Court  held  that  they 
were  right  in  so  doing.  The  law  had  been  settled  in  many  cases 
before,  that  where  the  insurance  is  upon  each  package  separately, 
it  is  to  be  treated  as  a  total  loss  upon  each  package  lost ;  but  when 
it  is  an  insurance  upon  the  bulk,  unless  the  loss  exceed  a  certain 
value  upon  the  particular  article,  there  is  no  average  loss ;  and 
there  cannot  in  such  a  case  be  any  total  loss  of  a  portion  only  of 
the  cargo.  The  judgment  in  the  present  case  must  therefore  be  for 
the  defendants. 

Judgment  for  the  defendants, 

(1)  This  is  a  mistake.  The  learaed  ruled  by  the  judgment  of  the  Ex- 
Judge  appears  to  have  confounded  the  chequer  Chamber  in  R(dh'  v.  Janson 
case  with  Lttois  v.  Ruchtr^  cited  in  the  {Jamon  v.  IktUi,  Ex.  Ch.  from  Q.  B. 
argument.  2>ai;y  v.  JlffV/orrf  wasacase  (1856)  6  El.  &  B.  422,  25  L.  J.  Q.  B. 
of  flax  packed  in  bundles  not  separately  300). — R.  C. 
insured,  and  the  case  was  in  effect  over- 
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Debt  on  bond  against  a  surety.  The  condition  recited,  that  the  Chancellor, 
Masters,  and  Scholars  of  the  University  of  Cambridge  had  appointed  B.,  C, 
and  J.  their  agents  for  the  sale  of  books  printed  at  their  press  in  the  Univer- 
sity, and  that  the  defendant  had  offered  to  enter  into  a  bond  with  them 
as  a  surety;  and  it  was  conditioned,  that  if  the  said  B.,  C,  and  J.  and  the 
survivors  and  survivor  of  them,  and  such  other  person  and  persons  as  should 
or  might  at  any  time  or  times  thereafter,  in  partnership  with  them  or  any 
or  either  of  them,  act  as  agent  or  agents  of  the  said  Chancellor,  &c.,  or  their 
successors,  far  the  sale  of  books  as  aforesaid,  did  and  should  duly  account 
to  the  said  Chancellor,  &c.,  and  their  successors,  for  all  books  delivered  or 
sent  to  them  or  any  or  either  of  them  for  sale  as  aforesaid,  and  should  pay 
all  monies  which  should  become  payable  to  the  said  Chancellor,  &c.,  in 
respect  of  such  sale,  then  the  obligation  to  be  void,  &c. :  Held,  that  by  the 
retirement  of  J.  from  the  partnership  of  B.,  C,  and  J.,  the  defendant,  as 
their  surety,  was  discharged  from  all  further  liability  on  this  bond. 

Debt  on  bond,  dated  the  20th  of  April,  1821.  The  declaration 
set  out  the  bond  and  condition,  which,  after  reciting  that  the  said 
Chancellor,  Masters,  and  Scholars  had  appointed  one  Bobert 
Baldwin,  one  Bichard  Cradock,  and  one  William  Joy,  their  agents 
for  the  sale  of  books  printed  at  their  press  at  the  said  University 
of  Cambridge,  and  that,  previous  to  the  said  appointment,  it  was 
[  •581  ]  agreed  *that  the  said  Bobert  Baldwin,  Charles  Cradock,  and 
William  Joy,  together  with  one  sufficient  surety,  should  enter  into 
a  bond  to  the  said  Chancellor,  Masters,  and  Scholars  in  the  sum 
of  1,500Z.,  conditioned  as  thereinafter  was  expressed,  and  that  the 
defendant  had  offered  to  enter  into  such  bond  with  the  said  Bobert 
Baldwin,  Charles  Cradock,  and  William  Joy,  and  the  said 
Chancellor,  Masters,  and  Scholars  had  approved  of  him  as  a 
sufficient  surety;  it  was  conditioned,  that  if  the  said  Bobert 
Baldwin,  Charles  Cradock,  and  William  Joy,  and  the  survivors  and 
survivor  of  them,  and  such  other  person  and  persons  as  should  or 
might  at  any  other  time  or  times  thereafter,  in  partnership  with 
them  or  any  or  either  of  them,  act  as  agent  or  agents  of  the  said 
Chancellor,  Masters,  and  Scholars,  or  their  successors,  for  the  sale 
of  books  as  aforesaid,  did  and  should  truly  account  to  the  said 
Chancellor,  Masters,  and  Scholars,  and  their  successors,  for  all 
books  delivered  or  sent  to  them  or  any  or  either  of  them  for  sale 
as  aforesaid,  and  did  and  should  well  and  truly  pay  to  the  said 
Chancellor,  Masters,  and  Scholars,  and  their  successors,  all  monies 
which  should  or  might  become  payable  to  them  for  or  in  respect  of 
(1)  Cp,  Partnership  Act,  1890,  s.  18. 
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such  sale  of  books  as  aforesaid,  then  the  said  therein  above  written 
obligation  should  be  void,  but  otherwise  should  remain  in  full  force: 
Provided,  and  it  was  thereby  declared,  that  if  the  said  defendant 
should  at  any  time  become  unwilling  to  continue  surety  as  afore- 
said, and  should  signify  such  unwillingness  by  notice  in  writing 
delivered  to  the  Vice-Chancellor  of  the  said  University  for  the  time 
being,  or  at  his  residence  in  the  said  University,  then  and  in 
such  case  the  said  Chancellor,  Masters,  and  Scholars,  and  their 
successors,  should  not  be  entitled  to  recover  from  the  defendant, 
his  heirs,  executors,  or  administrators,  any  penalty  or  sum  of 
money  whatsoever  for  or  in  respect  of  any  books  delivered  or  sent 
to  the  said  Robert  Baldwin,  Charles  Cradock,  and  William  *Joy, 
or  any  or  either  of  them,  or  any  other  person  or  persons  acting  in 
partnership  with  them  or  any  or  either  of  them  as  agent  or  agents 
as  aforesaid,  after  one  week  from  the  delivery  of  such  notice  as 
aforesaid,  or  for  or  in  respect  of  the  sale  or  produce  of  any  such 
books,  or  any  account,  matter,  or  thing  relating  thereto:  as  by 
the  said  writing  obligatory,  and  the  condition  thereunder  written, 
will  more  fully  appear.  And  the  said  Chancellor,  Masters,  and 
Scholars  say,  that  after  the  making  of  the  said  writing  obligatory, 
to  wit,  on  the  1st  January,  1832,  and  on  divers  other  days  between 
that  day  and  the  1st  of  January,  1838,  divers,  to  wit,  200,000  books 
theretofore  printed  at  the  press  of  the  Chancellor,  Masters,  and 
Scholars  of  the  said  University,  in  the  said  University,  of  great 
value,  to  wit,  of  the  value  of  20,000Z.,  were  delivered  and  sent  by 
the  Chancellor,  Masters,  and  Scholars  of  the  said  University  for 
the  time  being  to  the  said  Bobert  Baldwin  and  Charles  Cradock  for 
the  sale  thereof,  the  said  Bobert  Baldwin  and  Charles  Cradock, 
during  all  the  time  last  aforesaid,  being  and  acting  as  agents  of  the 
Chancellor,  Masters,  and  Scholars  of  the  said  University  for  the 
time  being,  for  the  sale  of  books  printed  at  their  press  in  the  said 
University  as  aforesaid,  and  carrying  on  trade  in  partnership  and 
together,  and  the  said  William  Joy  having  before  the  last-mentioned 
time  or  any  part  thereof,  to  wit,  on  the  22nd  of  November,  1827, 
retired  from  partnership  with  the  said  Bobert  Baldwin  and  Charles 
Cradock,  and  ceased  from  thenceforth  to  be  or  act  as  agent  of  the 
Chancellor,  Masters,  and  Scholars  of  the  said  University  for  the 
sale  of  books  as  aforesaid.  And  the  Chancellor,  Masters,  and 
Scholars  of  the  said  University  further  say,  that  at  the  commence- 
ment of  this  suit,  to  wit,  on  the  said  1st  of  January,  1838,  divers 
monies,  amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of 
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Cambridge  Masters,  and  Scholars  of  the  said  University  *for  the  time  being, 
from  the  said  Robert  Baldwin  and  Charles  Cradock,  for  and  in 
respect  of  the  sale  of  the  said  books  so  delivered  and  sent  as 
aforesaid.  Yet  the  Chancellor,  Masters,  and  Scholars  of  the  said 
University  aver,  that  the  said  Bobert  Baldwin  and  Charles  Cradock 
have  not,  nor  has  either  of  them,  well  and  traly  paid  to  the  said 
Chancellor,  Masters,  and  Scholars  of  the  said  University,  in  the 
said  writing  obligatory  mentioned,  or  their  successors,  the  said 
monies  which  so  became  payable  to  them  as  aforesaid,  or  any  or 
either  of  them  or  any  part  thereof,  but  have  neglected  so  to  do. 
By  reason  whereof,  &c. 

Special  demurrer,  and  joinder  in  demurrer. 

The  point  stated  for  argument  on  the  part  of  the  defendants  was, 
that,  by  the  retirement  of  William  Joy  from  the  partnership  of 
Baldwin,  Cradock,  and  Joy,  the  defendant,  as  their  surety,  was 
discharged  from  all  further  liability  on  the  bond. 

The  case  was  argued  in  Easter  Term  last  by 

Wifjhtman  in  support  of  the  demurrer : 

The  question  is,  whether  on  the  retirement  of  one  partner  from 
the  firm,  the  surety  is  or  is  not  discharged?  It  is  submitted  that 
he  is  discharged.  The  continuance  of  two  of  the  three  persons, 
Baldwin,  Cradock,  and  Joy,  in  partnership,  after  the  retirement  of 
one,  is  not  a  term  in  the  condition.  The  states  of  things  con- 
templated, under  which  the  defendant  was  to  be  liable,  are,  when  a 
partner  dies,  or  a  new  one  is  introduced,  or  all  carry  on  trade 
together.  Betirement  is  substantially  different  from  all  these; 
the  retiring  partner  might  perhaps  take  with^  him  all  the  assets 
of  the  firm;  so  Mr.  Joy  might  be  the  only  substantial  partner, 
or  the  defendant  might  have  other  good  reasons  for  restricting 
his  responsibility.  The  parties  to  account  are  '*  B.  Baldwin,  C. 
Cradock,  and  W.  Joy,  and  the  survivors  and  survivor  of  them,  and 
[  •584  ]  such  other  person  and  persons,  &c."  The  books  *are  to  be  sent  **  to 
them  or  either  of  them,"  that  is,  being  in  partnership  as  previously 
mentioned.  The  cases  of  Weston  v.  Barton  (i),  and  Simpson  (or 
Simson)  v.  Cooke  (2),  are  in  point.  In  the  one  case  the  words  *'  or 
any  or  either  of  them,"  and  in  the  other  the  words  **or  either  of 
them,*'  were  similarly  introduced,  and  yet  they  were  held  to  be 
restricted  by  tbe  recitals,  to  any  of  them  in  partnership. 

(1)  13  R.  R.  726  (4  Taunt  673).  (2)  1  Bing.  452. 
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(Parke,  B.  :  The  recital  mentions  the  three,  but  the  condition 
may  go  further.) 

Coaling,  contra  : 

It  is  not  disputed  that  the  condition  may  be  qualified  by  the 
recital,  but,  as  observed  by  Lord  Ellenborough,  Ch.  J.,  in  Parker 
V.  Wise  (\),  **all  this  imports  that  it  is  to  be  gathered  from 
the  recital  that  the  intontion  of  the  parties  requires  that  the  con- 
dition should  be  qualified."  Here  the  contrary  appears,  for  the 
defendant  expressly  continues  his  liability  after  the  death  of  one 
partner,  and  also  the  introduction  of  a  new  one,  which  negatives 
any  intention  of  restricting  his  liability  to  the  continuance  of  the 
three  in  partnership,  as  was  considered  to  follow  from  the  absence 
of  such  provisions  in  the  cases  cited.  In  Simpson  (or  Simson) 
v.  Cooke,  Lord  Gifford  (2)  relied  on  the  circumstance  that  the 
surety  might  have  entertained  a  high  opinion  of  the  integrity  and 
discretion  of  one  of  the  partners;  but  here  that  reason  cannot 
apply,  for  any  one  may  die,  and  any  number  of  strangers  be 
introduced,  and  yet  the  defendant  will  remain  liable.  The  true 
construction  is,  not  to  consider  that  the  defendant  makes  an 
enumeration  of  all  the  difierent  cases  in  which  he  is  to  be  liable, 
but  whether  his  liability  does  not  extend  through  a  class  of  circum- 
stances of  which  he  has  afforded  instances.  The  general  intent  is 
to  be  considered.  He  is  to  be  liable  for  all  books  delivered  *'  to 
them  or  any  or  either  of  them ;  *'  the  previous  *language  does  not 
show  that  this  is  to  be  restricted,  and  the  language  subsequently  of 
the  proviso  shows  that  it  is  to  have  an  extensive  meaning,  because 
liberty  is  reserved  to  the  defendant  to  exonerate  himself  from  all 
responsibility  arising  from  any  change  or  otherwise,  by  giving 
a  week's  notice.  The  restriction  suggested  by  the  defendant  cannot 
be  correct ;  for  if  Messrs.  Baldwin,  Cradock,  and  Joy  were  to  take  a 
new  partner,  and  Joy  were  to  retire,  the  defendant  would  continue 
liable  by  the  express  language  of  the  condition,  which  negatives  the 
defendant's  construction. 

(Alderson,  B.  :  The  defendant  would  say  that  in  the  supposed 
case  the -condition  must  be  read  as  having  the  word  **  survivors," 
or  the  like,  carried  through  the  whole  sentence.) 

That  would  be  going  further  than  any  case  hitherto  in  favour  of 

sureties.     If  every  instance  in  which  a  surety  is  to  be  liable  is  to 

(1)  18  R.  R.  359  (6  M.  &  S.  239,  247).  (2)  1  Bing.  461. 
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Univkbsity   be  specified,  it  will  scarcely  be  possible  to  draw  these  bonds  with 
Cambridge    suflScient  circumstantiality  and  correctness. 

Baldwin.  (Parke,  13. :  The  words  of  the  bond,  as  to  partners,  are  "  and  such 
other  person,  &c.,*'  that  is,  the  responsibility  is  confined  to  the  cases 
of  partners  together  with  the  firm  of  Baldwin,  Cradock,  and  Joy,  or 
some  of  them.) 

Wiiihtman  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Trinity  Term  by 

Lord  Abingbr,  C.  B.  : 

This  was  an  action  upon  a  bond  against  a  surety.  The  condition 
of  the  bond  stated,  that  the  firm  of  Baldwin,  Cradock,  and  Joy  had 
been  appointed  agents  to  the  University  for  the  sale  of  books,  and 
it  was  conditioned  ''  that  if  the  said  R.  Baldwin,  C.  Cradock,  and 
W.  Joy,  and  the  survivors  and  survivor  of  them,  and  such  other 
[  •586  ]  person  and  persons  as  should  or  might  at  any  time  *or  times 
thereafter,  in  partnership  with  them,  or  any  or  either  of  them,  act 
as  agent  or  agents  of  the  said  Chancellor,  Masters,  and  Scholars,  or 
their  successors,  for  the  sale  of  books  as  aforesaid,  did  and  should 
duly  account,"  the  bond  should  be  void.  It  then  states  that 
Mr.  Joy  had  quitted  the  partnership,  and  left  the  other  two, 
namely,  Messrs.  Baldwin  and  Cradock,  carrying  it  on,  and  that 
the  University  employed  them  as  their  agents,  and  that  it  was  for 
their  default  that  this  action  was  brought  against  the  surety,  the 
defendant  in  this  case. 

The  first  impression  the  Court  had  was,  that  the  surety  was 
liable.  On  the  argument,  however,  Mr.  Wightman  took  a  dis- 
tinction between  the  case  of  any  two  of  them  carrying  on  part- 
nership together  in  the  lifetime  of  the  other  members  of  the  firm, 
and  contended  that  the  words  of  the  condition  did  not  embrace 
that  case ;  and  the  Court  have  come  to  that  conclusion.  On  the 
argument,  I  did  not  distinctly  see  the  answ^er  to  that  objection,  but 
I  must  own  I  was  very  desirous  to  find  it ;  but  on  looking  narrowly 
through  the  condition,  I  am  afraid  we  must  decide  in  favour  of 
Mr.  Wiffhiinan's  objection.  The  words  of  the  condition  are,  **  that 
if  the  said  Robert  Baldwin,  Charles  Cradock,  and  William  Joy,  and 
the  survivors  and  survivor  of  them,"  de.  If  the  words  had  been 
**  or  any  or  either  of  them,  or  the  survivors  or  survivor  of  anj* 
or  either   of    them,'*   that   would    have  answered   the  plaintiff's 
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purpose,  for  it  would  meet  the  case  of  one  or  more  of  these  persons    University 


quitting  the  partnership,  or  of  one  of  them  dying.     But  looking  at    Cambridge 
the  precise  words  of  this  condition,  the  case  certainly  is  not  brought 
within  the  terms  of  it,  and  there  must  therefore  be  judgment  for 
the  defendant. 


Baldwin. 


The  rest  of  the  Court  concurred. 


Judgment  for  the  defend<int. 


WAINWRIGHT  v.  RAMSDEN. 

{o  Meeson  &  Welsby,  602—604  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  120 ;  1  Rail.  Cas.  714.) 

The  defendant  was  the  tenant  from  year  to  year  of  a  house  and  premises, 
at  a  rent  payable  half-yearly,  on  the  Ist  April  and  Ist  October.  The 
premises  being  required  for  the  purposes  of  a  railway,  the  Railway  Com- 
pany, in  pursuance  of  a  power  given  by  their  Act  of  Parliament,  gave  the 
defendant  six  months*  notice  to  quit,  which  expired  in  the  middle  of  a 
half-year,  viz.,  on  the  28th  July.  The  defendant  gave  up  possession  to  the 
Company  accordingly  at  the  expiration  of  the  six  months,  without  obtaining 
or  requiring  compensation  for  his  interest  in  the  premises,  which  he  was 
entitled  to  under  the  Act :  Held,  that  he  was  liable  for  the  rent  of  the  half- 
year  ending  on  the  following  1st  October. 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpsit.  At  the 
trial,  before  the  assessor  to  the  sheriff  of  Yorkshire,  *it  appeared 
that  the  action  was  brought  to  recover  half  a  year's  rent,  up  to  the 
1st  of  October,  1888,  of  a  house,  shop,  and  slaughter-house  in 
Wakefield,  of  which  the  defendant  had  been  tenant  for  several 
years  to  the  plaintiff,  at  a  rent  of  1 51.  a  year,  payable  half-yearly, 
on  the  1st  of  April  and  the  1st  of  October.  The  premises  in 
question  being  required  for  the  purposes  of  the  Manchester  and 
Leeds  Railway,  and  included  in  the  schedule  to  the  Railway  Act, 
7  Will.  IV.  c.  cxi.,  the  Company,  on  the  28th  of  January,  1838, 
gave  six  months*  notice  to  quit  to  the  defendant,  in  pursuance  of 
the  146th  section  of  the  Act, — which  provides,  that  all  persons  in 
possession  of  lands  required  to  be  taken  or  used  for  the  purposes  of 
the  Act,  who  should  have  no  greater  interest  than  (inter  alios)  as 
tenants  from  year  to  year,  should  give  up  possession  of  such 
property  to  the  Company,  &c.,  at  the  expiration  of  six  calendar 
months  next  after  notice  to  that  effect  given  by  the  Company, 
whether  given  with  reference  to  the  time  of  the  commencement  of 
such  tenants'  holding  or  not ;  the  sheriff  being  empowered,  on 
refusal,  to  deliver  possession  to  the  Company.  The  147th  section 
provides  for  the  settlement  of  the  interests  of  such  tenants,  where 
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they  are  entitled  under  the  Act  to  compensation,  by  a  jury.  The 
defendant  accordingly  quitted  the  premises,  and  delivered  up  the 
key  to  the  Company,  at  the  expiration  of  the  six  months,  viz. 
on  the  28th  of  July,  1888,  without  having  previously  received 
any  compensation,  although  entitled  to  it  under  the  Act.  It  was 
contended  for  the  defendant,  that,  under  these  circumstances,  the 
defendant  was  not  liable  in  respect  of  any  portion  of  the  half- year's 
rent  in  dispute;  and  the  learned  assessor  being  of  that  opinion, 
directed  a  verdict  for  the  defendant. 

In  the  early  part  of  this  Term,  Baines  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection ;  against  which 

JViyhtman  now  showed  cause,  and  contended,  that  the  defendant 
having  been  evicted  by  the  authority  of  the  Company,  under  the 
provisions  of  the  Act  of  Parliament,  during  the  currency  of  the 
half-year,  was  entirely  discharged  from  his  liability  on  the  original 
contract  with  the  plaintiff  in  respect  of  that  half-year's  rent : 
Smith  V.  Raleigh  (1)^  Bum  v.  Phelps  {2) ,  Grimman  v.  Leffffe  (s). 
The  plaintiff  had  no  right,  therefore,  to  recover  either  the  whole 
half-year's  rent,  or  j^f'o  rata  up  to  the  28th  of  July. 

Baines^  contra  : 

It  is  laid  down  in  Bacon's  Abr.  Bent  (M.),  2,  that  whenever  the 
use  of  the  demised  premises  is  taken  away  from  the  tenant  without 
his  default,  by  act  of  law,  the  rent  shall  be  apportioned.  Here,  at 
all  events,  the  defendant  had  an  actual  beneficial  occupation  up  to 
the  28th  of  July.  But  there  is  nothing  to  show  that  he  was  under 
the  necessity  of  giving  up  the  possession  at  that  time.  He  was  not 
absolutely  bound  to  quit  at  the  end  of  the  six  months,  but  only  on 
tender  of  sufBcient  compensation  for  his  interest  in  the  premises,  of 
which  there  was  no  proof.  The  case  is  quite  consistent  with  a 
collusive  agreement  to  defeat  the  landlord's  claim  for  his  rent. 

Lord  Abinoer,  C.  B.  : 

The  rule  must  be  absolute.  The  defendant,  for  aught  that 
appears  to  the  contrary,  might  have  remained  in  until  October :  at 
all  events,  he  might  have  obtained  compensation  for  his  interest  in 
the  premises. 


The  rest  of  the  Court  concurred. 


(1)  14  B.  R.  829  (3  Camp.  513). 

(2)  18  R.  R.  749  (1  Stark.  94). 


Rule  absolute. 

(3)  32  R.    R.  398  (8  B.  &  C.  324; 
2  Man.  &  Ry.  438). 
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SHEPPAED  t\  WOODFORD  and  Others  (l).  ib89. 

(5  Meeson  &  Welsby,  608—618 ;  S.  C.  9  L.  J.  (N.  8.)  Ex.  90.)  £u:ck.  of 

A  testator  devised  certain  real  estates  to  three  trustees,  upon  certain  ^  ^^  1 
trusts,  and  by  his  will  directed,  that  in  the  event  of  any  of  the  trustees 
dying  or  ceasing  to  act,  others  should  be  appointed,  so  that  there  might 
always  be  three  trustees  for  the  purpose  of  carrying  the  trusts  of  the  will 
into  execution ;  and  he  also  directed  a  transfer  of  the  estates  upon  every 
such  new  appointment.  In  execution  of  the  trust  contained  in  the  will, 
several  copyhold  estates  were  purchased,  and  the  trustees  admitted,  and  the 
estates  were  transferred  to  new  trustees  from  time  to  time.  At  length,  one 
of  the  trustees  having  died  and  another  declined  to  act,  the  third  surrendered 
the  copyhold  estates  to  himself  and  two  new  trustees,  and  the  three  were 
duly  admitted  by  the  lord :  Held,  that  although  one  of  the  surrenderees  was 
also  a  surrenderor,  this  was  an  admittance  of  all  three  to  a  new  estate,  and 
that  the  fine  being  payable  in  respect  of  the  admission  to  that  new  estate, 
was  correctly  assessed  as  upon  an  admission  de  noi'o  of  three  tenants  as 
joint-tenants  of  the  estate. 

The  fine  payable,  according  to  the  custom  of  the  manor,  on  the  tidmittance 
of  a  single  tenant  in  fee,  was  two  years*  improved  value,  and  where  several 
persons  had  been  admitted  they  had  paid  fines  assessed  two  years  for  the 
first  life,  one  half  of  that  for  the  second,  and  one  half  of  that  last  sum  for 
the  third :  Held,  that  that  was  the  proper  mode  of  calculating  the  fine  in 
the  present  case. 

This  action  was  brought  to  recover  the  sum  of  1,802Z.  11«.  8^/.,  for 
certain  fines  claimed  to  be  due  and  payable  *from  the  defendants  [  *^^^  ] 
to  the  plaintiff,  as  lord  of  the  manor  of  Bawdsey-Butley-with- 
Willoughby,  in  the  county  of  Suffolk,  on  the  admission  of  them, 
the  defendants,  as  tenants  of  certain  customary  tenements,  with 
the  appurtenances,  parcel  of  the  said  manor.  The  defendants 
pleaded — First,  that  they  did  not  promise  in  manner  and  form,  &c. ; 
secondly,  that  the  said  fines  were  great,  excessive,  and  unreasonable ; 
and  thirdly,  that  the  payment  of  the  said  fines  was  not  demanded 
by  the  plaintiff  of  the  said  defendants,  or  any  of  them,  at  any  time 
before  the  commencement  of  this  suit.  The  plaintiff  joined  issue 
on  the  two  first  pleas,  and  took  issue  upon  the  allegations  in  the 
third  plea.  The  parties  had  agreed,  under  the  provisions  of  the 
statute,  to  submit  the  following  case  for  the  opinion  of  this  Court: 

The  above-mentioned  plaintiff,  at  the  time  of  the  admittance  of 
the  defendants  hereinafter  mentioned,  was  and  still  is  lord  of  the 
manor  of  Bawdsey-Butley-with-Willoughby,  in  the  county  of  Suffolk. 
According  to  the  custom  of  the  manor,  a  reasonable  fine  is  payable 
upon  the  admission  of  a  tenant  or  tenants  to  any  copyhold  tenement 
of  the  manor,  either  on  a  surrender,  descent,  or  devise. 

The  defendants   are   trustees   acting   under  the   will   of  Peter 

(1)  Approved  and  distinguished  by  35  Oh.  Div.  642,  r>.)4,  56  L,  J.  Ch.  722, 
Cotton,  L.  J.,  in  HaU\,  nrmnleff  (IS81)      725.-  R.  0. 
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Shkppabd  Thellusson,  Esq.  The  said  Peter  Thellusson,  by  his  will,  dated 
WooDFOBD.  ^^^  of  August,  1796,  gave  and  devised  certain  real  estates,  and  all 
the  residue  of  bis  personal  estate,  unto  Matthew  Woodford,  James 
Stanley,  and  Emperor  John  Alexander  Woodford,  their  heirs  and 
assigns,  upon  trust,  as  to  the  personal  estates,  to  lay  out  the  same 
in  the  purchase  of  freehold  and  copyhold  estates  of  inheritance; 
and  directed  that  the  said  trustees,  their  heirs  and  assigns,  should 
stand  seised  of  the  real  estates  thereby  devised,  and  of  the  freehold 
and  copyhold  estates  directed  to  be  purchased,  upon  trust,  during 
the  lives  of  the  persons  therein  named,  to  collect  the  rents  and 
[  ♦610  ]  profits  thereof,  and  from  *time  to  time  to  lay  out  and  invest  such 
rents  and  profits  in  such  purchases  as  he  had  thereinbefore  directed 
to  be  made  with  the  residue  of  his  personal  estate  ;  and  that  upon 
the  death  of  the  survivor  of  the  persons  during  whose  lives  the 
rents  were  to  accumulate,  the  estates  should  be  conveyed  as  therein 
mentioned.  And  the  testator  directed,  that  in  the  event  of  any  of 
his  trustees  dying,  or  leaving  the  kingdom,  or  desiring  to  be  dis- 
charged from,  or  declining  or  refusing,  or  being  incapable  to  act 
in  the  trusts  of  the  said  will,  another  trustee  or  trustees  should  be 
appointed  as  therein  mentioned,  so  that  there  might  always  be 
three  trustees  at  the  least  for  the  purpose  of  carrying  the  trusts  of 
the  will  into  execution,  with  the  usual  directions,  upon  every  such 
appointment  of  new  trustees,  for  transferring,  conveying,  and 
assigning  the  trust  estates  and  premises,  so  that  the  same  might 
become  vested  in  the  actual  trustees  for  the  time  being  upon  the 
trusts  aforesaid. 

The  trusts  of  the  will  have  been  in  part  performed,  and  are  now 
in  the  course  of  performance,  under  the  directions  of  the  High 
Court  of  Chancery.  As  trustees  have  died  or  resigned,  new  ones 
have  been  appointed. 

In  execution  of  the  trusts,  various  copyhold  estates  held  of 
different  manors,  in  the  county  of  Suflfolk  and  in  other  counties,  have, 
at  different  times,  been  purchased  by  the  trustees  for  the  time  being. 

In  the  year  1816,  Sir  Ralph  James  Woodford,  Bart.,  Sir  Charles 
William  Flint,  Knight,  and  the  defendant  Sir  John  George  Wood- 
ford, Knight,  then  John  George  Woodford,  Esq.,  the  then  trustees 
under  the  said  will,  in  part  performance  of  the  trusts  thereof, 
purchased  of  Robert  Cutting  and  Anne  Maria  his  wife,  and  of 
William  Shuldham  and  Mary  his  wife,  the  copyhold  tenements 
next  mentioned  or  referred  to ;  and  at  a  Court  of  the  said  manor, 
held  on  the   31st  day  of  July,  1816,  were  admitted   to  the  said 
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copyhold  tenements  of  the  said  manor,  on  the  surrender  *of  the  said     Sheppabd 
B.  Cutting  and  Anne  Maria  his  wife,  and  of  the  said  William    Woodford. 
Shuldam  and  Mary  his  wife,  to  hold  to  the  said  Sir  R.  J.  Woodford,       [  •en  ] 
Sir  C.  W.  Flint,  and  the  said  defendant  John  George  Woodford, 
trustees  of  the  last  will  and  testament  of  the  said  Peter  Thellusson, 
their  heirs  and  assigns  for  ever,  upon  such  trusts,  and  to  and  for 
such  intents  and  purposes,  as  by  the  said  will  were  declared,  con- 
cerning the  hereditaments  by  the  said  will  directed  to  be  purchased, 
nevertheless  at  the  will  of  the  lord  of  the  said  manor. 

According  to  the  custom  of  the  manor,  a  reasonable  fine  is 
payable,  as  hereinafter  mentioned,  upon  the  admission  of  a  tenant 
or  tenants  in  fee  to  any  copyhold  tenements  of  the  manor,  either 
on  surrender,  descent,  or  devise. 

The  fine  payable,  according  to  the  custom  of  the  said  manor,  on 
the  admittance  of  a  single  tenant  in  fee,  is  two  years'  improved 
value  of  the  lands. 

There  is  no  instance  to  be  found  on  the  rolls  of  this  manor, 
except  as  hereinafter  mentioned,  of  the  admission  of  several  persons 
as  joint  tenants  in  fee  upon  the  joint  or  sole  surrender  of  one,  or 
of  more  than  one,  of  the  persons  so  admitted ;  the  person  or  persons 
being  such  surrenderor  and  surrenderee  or  surrenderors  and  sur- 
renderees, having  before  such  surrender  been  admitted  in  fee, 
either  alone  or  jointly  with  others  (including  in  the  case  of  such 
joint  surrender  his  or  their  co-surrenderor);  and  having  in  such 
previous  admission  paid  the  proper  fine  to  the  lord ;  nor  is  provision 
made  by  the  custom  of  the  manor  for  such  a  case;  but  when 
several  persons  have  been  admitted,  none  of  the  said  persons 
having  been  before  admitted,  they  have  paid  fines  assessed,  two 
years  for  the  first  life,  one  half  of  that  for  the  second,  and  one  half 
of  that  last  sum  for  the  third,  and  so  on. 

The  said  Sir  E.  J.  Woodford,  Sir  C.  William  Flint,  and  the 
defendant  Sir  John  George  Woodford,  on  their  said  admission  paid 
a  fine  of  1,120Z. ;  the  fine  so  assessed  was  *asses8ed  at  two  years'  [  •eia  ] 
improved  value  of  such  copyhold  tenements  for  the  first  of  the  said 
lives,  half  of  such  two  years'  improved  value  for  the  second  of  such 
lives,  and  a  quarter  of  such  two  years'  improved  value  for  the  third 
of  the  said  lives,  of  the  said  persons  so  admitted.  In  the  year 
1829,  the  said  Sir  C.  W.  Flint,  the  said  defendant  J.  G.  Woodford, 
and  John  Athol  Hammett,  Esq.  (the  then  trustees  under  the  said 
will — the  said  J.  A.  Hammett  having  been  duly  appointed  a  trustee 
in  the  room  of  the  said  Sir  E.  J.  Woodford  who  had  died),  in 
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Sheppabd  execution  of  the  trusts  thereof,  purchased  of  John  Woolnough  the 
Woodford,  premises  next  mentioned  or  referred  to ;  and  at  a  Court  held  for 
the  said  manor  on  the  6th  of  October,  1829,  were  admitted  to  a 
certam  other  copyhold  tenement  of  the  said  manor,  upon  the  sur- 
render of  John  Woolnough,  to  hold  to  the  said  Sir  C.  Flint,  the 
defendant  John  George  Woodford,  and  J.  A.  Hammett  (trustees  as 
aforesaid),  their  heirs  and  assigns,  upon  the  trusts  of  the  said  will, 
according  to  the  custom,  &c. ;  upon  which  they  paid  a  fine  assessed, 
amounting  to  286Z.  10«., — which  last-mentioned  fine  so  assessed 
and  paid  was  assessed  at  two  years*  improved  value  for  the  first  of 
the  said  lives,  half  that  sum  for  the  second  of  the  said  lives,  and 
half  of  the  second  sum  for  the  third  of  the  lives,  of  the  said  persons 
so  admitted  to  the  said  last-mentioned  tenements. 

Before  the  surrender  hereinafter  mentioned,  the  said  Sir  G.  \V. 
Flint  departed  this  life,  and  the  said  John  A.  Hammett,  Esq., 
resigned  the  trust  of  the  said  will,  and  the  defendants  Abraham 
Wilday  Robarts  and  Edward  Simeon  were  duly  appointed  trustees 
of  the  said  will,  in  the  room  of  the  said  Sir  C.  W.  Flint  and  J.  A. 
Hammett,  Esq.  At  a  Court  held  for  the  said  manor  on  the  18th 
of  July,  1836,  the  defendants,  the  said  Sir  John  George  W^oodford, 
Knt.,  and  A.  W^.  Robarts  and  Edward  Simeon,  upon  the  surrender 
of  the  said  defendant  John  G.  Wcodford,  were  admitted  to  the  said 
[  •eia  ]  copyhold  tenements  first  above-mentioned,  *and  contained;  to  hold 
to  the  said  defendants  John  G.  Woodford,  A.  W.  Robarts,  and 
Edward  Simeon  (trustees  of  the  said  will),  their  heirs  and  assigns 
for  ever,  upon  the  trusts  of  the  said  will.  Upon  such  admission, 
a  fine  amounting  to  the  sum  of  1,092/.  lis.  Sd.  was  claimed  by 
the  plaintiff,  being  two  years'  improved  value  of  such  copyhold 
tenements  for  the  first  of  the  lives  of  the  said  defendants,  and  half 
of  such  two  years'  improved  value  for  the  life  of  the  second  of  the 
lives  of  the  said  defendants,  and  half  of  the  last-mentioned  sum  for 
the  third  of  the  lives.     Thus : 

Two  years  of  the  improved  value  for  the  first  life 

was £624     6     8 

Half  of  that  for  the  second  life       -         -         -         -       312     3     4 

Half  again  for  the  third  life 156     1     8 

11,092  11     8 


which  sum  was  demanded  of  the  defendants  Imtore  the  commence- 
ment of  this  action. 

At  the  same  Court,  held  for  the  said  manor,  the  said  defendants, 
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J.  G.  Woodford,  A.  W.  Robarts,  and  E.  Simeon,  were  admitted  to  Sheppakd 
the  copyhold  tenements  secondly  above  mentioned,  upon  the  sur-  woodford. 
render  of  the  defendant  J.  G.  Woodford,  and  of  the  said  J.  A. 
Hammett ;  to  hold  to  the  said  defendants,  J.  G.  Woodford,  A.  W. 
Robarts,  and  E.  Simeon,  trustees  of  the  said  will,  their  heirs  and 
assigns  for  ever,  upon  the  trusts  of  the  said  will,  according  to  the 
custom,  &c. ;  and  on  such  admission,  the  sum  of  210/.  was  claimed 
by  the  plaintiff  for  a  fine, — such  fine  being  calculated  precisely  on 
the  same  principle  as  the  fine  claimed  in  respect  of  the  other 
tenements,  and  which  last-mentioned  fine  was  duly  demanded  of 
the  defendants  before  the  commencement  of  this  action. 

Copies  of  the  several  surrenders  and  admittances  are  annexed  to 
and  form  part  of  the  case. 

The  parties  have  agreed  to  refer  the  amount  of  the  *annual  value ;       [  •eu  ] 
but  for  the  purposes  of  this  case,  and  in  order  to  take  the  opinion 
of  the  Court,  whether  the  fine  is  properly  assessed  in   point  of 
principle,  the  sum  stated  as  the*  two  years'  improved  value  is  to  be 
considered  as  correct  as  if  proved. 

The  parties  have  further  agreed  that  the  Court  may  draw  any 
inference  from  the  facts  stated  which  a  jury  might  draw  from  the 
same  facts. 

The  question  for  the  opinion  of  the  Court  is, 

Whether  a  fine  assessed  upon  the  principles  before  mentioned  is 
well  assessed  ;  if  so,  as  regards  either  or  both  of  the  fines  claimed, 
the  judgment  of  the  Court  is  to  be  for  the  plaintiff  for  either  or 
both  of  the  fines. 

If  neither  of  the  said  fines  is  well  assessed,  upon  the  prin- 
ciples aforesaid,  then  the  judgment  of  the  Court  shall  be  for  the 
defendants. 

ir.  H.  Watson,  for  the  plaintiff : 

It  is  quite  clear  that  on  a  surrender  and  admittance  of  three  new 
trustees,  this  fine  would  have  been  well  assessed,  both  according  to 
this  custom  and  upon  the  general  law.  And  it  makes  no  difference 
that  one  of  these  trustees  had  paid  a  fine  on  a  former  admission,  or 
that  one  surrenderor  is  also  a  surrenderee.  There  is  no  decision 
bearing  directly  on  this  case ;  but  it  is  submitted  that  this  was 
clearly  an  admittance  to  a  new  estate,  and  it  is  in  respect  of  that 
new  estate  that  the  fine  is  payable.  The  defendant's  argument 
must  go  the  length  of  saying,  that  where  a  party  is  solely  seised, 
and  he  surrenders  to  himself  and  two  others,  a  partial  fine  only 
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shbppabd  would  be  payable.  The  risk  as  to  the  duration  of  life  is  no  part  of 
Woodford,  the  consideration  for  the  admittance ;  for  the  same  amount  is  paid 
on  a  transfer  from  a  young  to  an  old  life.  The  true  question  is, 
whether  the  lord  is  entitled  to  a  fine  at  all,  or  not.  If  he  is  so 
entitled,  then  it  is  to  be  computed  according  to  the  ordinary  method 
of  computation.     Where  a  copyholder  is  in  on  his  old  title,  he  does 

[  ^615  ]  *not  pay  a  fine  ;  but  where  a  copyholder,  being  seised,  surrenders, 
and  takes  a  new  estate,  the  lord  is  entitled  to  a  fine:  Coke's 
Copyholder,  s.  56.  Whenever  a  new  estate  is  created,  the  lord  is 
entitled  to  a  fine  :  Watkins  on  Copyholds,  p.  292.  Here  it  is  clear 
that  a  new  estate  is  created,  and  the  lord  is  therefore  entitled  to  his 
fine.  Lord  Coke,  in  his  Complete  Copyholder,  s.  56,  says,  **  If  a 
copyholder  in  fee  surrendereth  for  life,  reserving  the  reversion, 
and  the  lessee  dieth,  the  copyholder  shall  not  be  admitted  to  his 
reversion,  neither  shall  he  pay  a  fine,  because  the  reversion  was 
never  out  of  him."  There  he  does  not  pay  a  fine,  because  he  is  in 
of  his  old  estate.  Joint-tenants  are  seised  per  my  et  per  t^mt  ; 
therefore  when  the  surrenderor  assigns  to  himself  and  others,  a 
new  estate  is  created  as  to  all  of  them  from  the  time  of  the  assign- 
ment ;  for  in  the  case  of  a  joint-tenancy,  the  estates  must  commence 
at  one  and  the  same  time.  In  WUsou  v.  Hoare  (i),  a  copyhold 
estate  was  vested  in  fourteen  trustees,  and  by  a  decree  of  the  Court 
of  Chancery,  made  in  a  suit  to  which  the  lord  and  the  trustees  were 
parties,  it  was  ordered,  that  when  at  any  time  the  number  of  the 
trustees  should  be  reduced  to  five,  the  lord  should,  with  the  appro- 
bation of  a  Master  in  Chancery,  nominate  nine  others  to  be  adde<i 
to  the  five,  to  whose  use  a  new  surrender  should  be  made ;  and  that 
the  lord  should  admit  them  on  paying  a  reasonable  fine.  The 
annual  value  of  the  estate  was  1,000{.  It  was  held,  that  5,657/. 
was  an  unreasonable  fine  on  the  admission  of  fourteen  trustees ;  and 
that  the  proper  mode  of  assessing  the  fine  was  to  take  for  the  first 
life  two  years'  improved  value  ;  for  the  second  life  one  half  of  the 
sum  taken  for  the  first ;  and  for  the  third  life  one  half  of  the  sum 
taken  for  the  second,  and  so  on.  That  case  is  observed  upon  in 
Scriven  on  Copyholds  (2),  and  is  there  said  to  have  established  the 
proper  mode  of  assessing  the  fine  upon  an  admission  of  joint-tenants 

[  *6ie  ]      to  a  copyhold  of  inheritance.     The  recent  decision  of  the  Court  •of 

Queen's  Bench  in  the  same  case,  of  Wilson  v.  Hoarey  in  Trinity 

Term  last,  so  far  as  it  applies  to  the  former  case,  was  in  accordance 

with  it.     Lord  Dbnman,  Ch.  J.,  in  delivering  the  judgment  of  the 

(1)  2  B.  &  Ad.  350.  (2)  Vol.  1,  389. 
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Court,  said:  **We  agree  with  the  decision  of  this  Court,  that  a     Shbppabd 
reasonable  fine  is   to   be  calculated  on  the  number  of  lives,  by    woodpobd 
beginning  with  two  years*  improved  value  and  halving  it,  and  then 
halving  the  half  of  it,  and  so  on  in  a  geometrical  series,  by  wh  ich  means 
the  fine  can  never  equal  four  years'  improved  value  "  (i).   Whenever 
any  person  comes  in  on  a  new  estate,  the  lord  is  entitled  to  a  fine. 

CbanneU,  contra  : 

It  is  admitted  that  there  is  no  direct  authority  on  the  question, 
and  yet  cases  of  this  kind  must  have  frequently  occurred  ;  and  the 
fact  of  there  being  no  authorities  on  the  point  raises  the  inference 
that  no  such  claim  has  ever  been  made  by  the  lord. 

(Lord  Abinoer,  C.  B.  :  It  may  be  said,  on  the  other  hand,  that  it 
is  a  proof  that  no  resistance  has  ever  been  made  to  such  a  claim.) 

The  question  must  be  considered  in  one  of  two  ways — either  as  a 
matter  of  law,  or  as  a  question  of  fact  for  the  jury.  In  either  view, 
the  reasonableness  of  the  fine  is  a  matter  for  the  Court  to  determine. 
In  looking  to  the  question  as  to  what  precise  amount  is  payable, 
the  Court  may  look  to  the  circumstances  of  each  particular  case. 
Wilson  V.  Hoare  is  distinguishable  from  this  case,  for  the  facts 
there  were  totally  different.  In  this  case  there  has  been  an 
admission  of  three  persons,  one  of  whom  has  paid  a  fine  upon  a 
former  admission.  Having  once  paid  a  fine  upon  admission,  it  is 
unreasonable  to  impose  one  a  second  time  (2).  It  is  submitted  that 
no  fine  was  payable,  except  as  upon  the  admission  of  the  two  new 
lives.  The  question  is,  not  whether  ♦any  fine  is  due,  but  what  is  a  r  ♦giy  ] 
reasonable  fine.  There  is  perhaps  a  diflSculty  in  laying  down 
general  rules,  but  where  one  of  the  surrenderees  is  also  a  sur- 
renderor, the  iCourt  may  lay  down  that  as  a  rule  by  which  the 
liability  to  a  fine  may  be  governed,  and  may  say  that  no  fine  shall 
be  payable  in  respect  of  the  life  of  the  surrenderor. 

Watson  was  heard  in  reply. 

On  a  subsequent  day  in  this  Term,  the  judgment  of  the  Court 
was  delivered  by 

Lord  Abinoer,  C.  B.  : 

In  this  case  we  have  arrived  at  the  conclusion,  that  the  mode  of 

calculation  of  the  fines  proposed  by  the  plaintiff  is  correct.     It  is 

(1)  10  Ad.  &  El.  236 ;  2  V.  &  D.  659.  (2)  See  Co.  Copyholder,  s.  56,  p.  129. 
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8HBPPARD  admitted,  that,  according  to  the  custom  of  the  manor,  such  mode 
WooDFOBD.  would  be  adopted  in  the  case  of  an  admission  de  novo  of  three 
tenants  as  joint-tenants  of  an  estate.  But  it  is  contended,  that, 
inasmuch  as  one  of  the  surrenderors  is  also  a  surrenderee  in  this 
case,  the  admission  must  be  treated  as  the  admission  of  only  two 
instead  of  three  joint-tenants.  But  what  is  the  fine  due  for? 
Plainly  in  respect  of  the  admission  to  the  new  estate.  And  here 
the  party  who  surrenders  takes  with  the  other  two  a  new  estate  by 
the  admittance  of  the  lord.  If  the  value  of  the  lives  were  taken 
into  consideration,  it  would  subject  the  lord  to  great  inconvenience. 
He  does  not  select  the  new  tenants,  and  could  have  no  means  of 
judging  of  the  value  of  the  additional  lives.  Even  if  he  knew  their 
ages,  which  it  does  not  appear  how  he  is  to  ascertain,  he  would  be 
unable  to  judge  of  their  relative  health  or  probability  of  survivor- 
ship. Again,  if  we  are  to  omit  in  this  calculation  Sir  John 
Woodford,  who  is  common  to  both,  is  he  to  be  put  first  or  third  in 
the  calculation  of  the  fine  ?  In  the  one  case  the  fine  will  be  three 
years'  value,  in  the  other  one  and  a  half  year's ;  or,  if,  as  thrown 
[  ^618  J  out  in  argument,  you  treat  the  ''^estate  as  composed  of  three  portions, 
and  each  of  the  joint-tenants  as  admitted  to  one-third,  then  as  the 
two  new  tenants  would  each  pay  two  years*  improved  value  of  their 
respective  shares,  the  fine  would  be  one  year's  and  one-third  im- 
proved rent  of  the  whole  estate.  But  if  the  first  suggestion  were 
adopted,  it  would  readily  afford  a  mode  of  practically  depriving  the 
lord  of  all  fines  after  the  first  admittance.  For,  suppose  twenty 
joint-tenants  once  admitted,  and  on  the  successive  death  of  each  a 
fresh  admission  of  the  remaining  nineteen  with  a  new  tenant,  it  is 
easy  to  see  that  even  in  an  estate  of  the  value  here  stated,  the  fine 
would  be  below  the  lowest  coin  known  to  us,  and  the  lord  would 
have  for  his  successive  admittances  fines  of  a  farthing  each. 

It  is  true  that  if  the  new  life  be  put  as  the  first,  the  lord  would 
have  two  years'  improved  rent  for  each  admittance,  but  we  can  find 
no  authority  for  fixing  upon  the  one  rather  than  the  other  rule ; 
and  the  natural  order  of  the  tenants  would  lead  us  to  place  the  old 
tenant  first,  and  to  treat  the  others  as  added  to  him. 

Upon  the  whole,  we  think  there  ought  to  be  judgment  for  the 
plaintiff. 

Judgment  far  the  plaintiff . 
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LOA^ATT  AND  Others  v.  HAMILTON  and  Others  (1).         im 

(5  Meeson  &  Welsby,  639 — 645.)  Kich.  of 

The  defendants,  by  their  broker,-  entered  into  a  contract  for  the  sale  to  ,  *^  ' 
the  plaintiffs  **of  50  tons  of  pahn  oil,  to  arrive  i)er  the  Mansfield^  &c.  &c.  L  '  J 
In  case  of  non-arrival,  or  the  vessels  not  having  so  much  in  after  delivery 
of  former  contracts,  this  contract  to  be  void."  At  the  time  this  contract 
was  entered  into,  the  defendants  had  several  vessels  on  the  coast  of  Africa 
for  the  purpose  of  obtaining  palm  oil,  and  amongst  others  the  Mansfield  and 
the  Watt.  After  the  date  of  the  contract,  the  Mansfield  was  loaded  with 
315  tons  of  palm  oil,  and  sailed  homewards.  On  her  arrival  at  Camcroons 
the  defendants*  agent  ordered  the  captain  of  the  MansfieHtio  transship  part 
of  her  cargo  to  the  Watt^  which  was  the  larger  vessel.  This  transshipment 
was  accordingly  made  bond  fide  and  without  fraud,  for  the  purpose  of 
enabling  the  Watt  to  proceed  home  with  a  full  cargo.  The  Watt  proceeded 
on  her  voyage,  and  arrived  in  Liverpool  on  the  8th  of  April,  1838,  and  the 
Mansfield  on  the  20th  of  May  following.  The  Mansfield^  on  her  arrival,  had 
on  board  235  tons  of  palm  oil,  but  the  contracts  made  previously  to  the 
above  contract  amounted  to  228  tons,  leaving  only  7  tons  applicable  to  this 
contract,  which  were  delivered  by  the  defendants  to  the  plaintiffs :  Held,  in 
an  action  for  the  non-delivery  of  the  oil,  £rst,  that  the  arrival  of  the  oil  in 
the  Mansfield  was  a  condition  precedent,  and  that  the  plaintiffs  were  not 
entitled  to  the  oil  brought  by  the  Watt.  Secondly,  that  the  contract  for 
the  50  tons  was  entii'e,  and  that  the  plaintiffs  were  not  entitled  to  the  7  tons 
brought  by  the  Mansfield  over  what  was  required  to  satisfy  former  contracts. 

This  was  an  action  of  assumpsit  for  the  non-delivery  of  oil,  which 
was  tried  before  Williams,  J.,  at  the  Liverpool  Summer  Assizes, 
1838,  when  a  verdict  was  found  for  the  plaintiff  with  494Z.  10«. 
damages,  subject  to  the  opinion  of  this  Court  upon  the  following  case: 

The  plaintiffs  are  partners  and  carry  on  business  at  Liverpool  as 
soap  manufacturers ;  the  defendants  are  merchants  in  partnership, 
and  trade  extensively  to  the  coast  of  Africa.  Messrs.  N.  Water- 
house  &  Son  were  the  defendants'  brokers,  duly  authorized  to 
make  the  contract  hereinafter  mentioned  on  their  behalf.  On  the 
1st  of  November,  1887,  the  plaintiffs  and  the  defendants,  through 
the  said  brokers,  entered  into  a  contract  for  the  sale  by  the 
defendants  to  the  plaintiffs  of  the  oil  in  question  in  this  cause,  and 
the  following  contract  note  was  sent  to  the  plaintiffs,  signed  by  the 
said  brokers : 

"  1,  Old  Hall  Street,  11th  Month,  1837. 
"  LovATT,  Brothers,  and  Taylor, 

"  Eespected  Friends, 
'*  We  have  this  day  sold  you  the  following  goods:  viz.  50  tons 
of  palm  oil,  to  arrive  per  Mansfield,  at  32Z.  per  ton,  casks  to  be 
returned  to  and  paid  for  by  Hamilton,  Jackson,  &  Co.,  at  208, 

(1)  Cited  by  Parke,  B.,  in  Johnson  y.  Macdonald  (1842)  9  M.  &  W.  600, 
605.— E.  0. 
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LovATT       per  ton  nett.     In  case  of  non-arrival,  or  Ihe  vessels  not  having  so 

Hamilton,    much  in  after  delivery  of  former  contracts,  this  contract  to  be  void. 

[  640  ]  "  Payment,  half  by  three  months'  acceptance,  less  three  months' 

interest,  and  half  by  four  months'  acceptance,  less  two  months' 

interest. 

"  And  remain,  very  truly, 

"  Your  friends, 

"N.  Waterhousb  &  Son." 

A  contract  note  signed  by  the  brokers  was  also  sent  on  the  same 
day  to  the  defendants,  which  corresponded  with  the  above,  except 
that  the  word  **  vessel "  was  used  instead  of  the  word  "vessels." 

At  the  time  the  above  contract  was  entered  into,  the  defendants 
had  certain  vessels  on  the  coast  of  Africa  for  the  purpose  of 
obtaining  palm  oil,  and  bringing  the  same  to  Liverpool,  and 
amongst  other  vessels  the  Mamjield  and  the  Watt.  After  the  date 
of  the  contract,  the  Mansfield  had  loaded  on  board  of  her  at  Old 
Calabar,  on  the  coast  of  Africa,  a  cargo  of  palm  oil,  upwards  of 
815  tons.  On  the  17th  of  December  she  sailed  from  Old  Calabar 
to  Cameroons,  having  taken  in  her  water  at  Old  Calabar,  and 
arrived  at  Cameroons,  on  the  coast  of  Africa,  on  the  22nd  of 
December,  1837.  On  her  arrival  at  Cameroons,  Captain  John 
Lillie,  the  defendants'  resident  agent  there,  directed  the  captain  of 
the  Mansfield  to  transship  part  of  the  cargo  into  the  Watt.  The 
Watt  is  the  larger  of  the  two  vessels,  being  capable  of  containing 
about  600  tons ;  the  Mansfield  was  capable  of  containing  about  850 
tons.  The  Mansfield  was  nearly  a  full  ship  when  this  transship- 
ment was  made ;  the  Watt  was  then  about  half  full.  Lillie  had 
previously  transshipped  oil  from  two  other  vessels  of  the  defendants, 
called  the  Lisbon  Packet  and  the  Gannet,  into  the  Watt^  as  part  of 
the  Watt's  homeward  cargo.  The  oil  shipped  on  board  the  Mansfield, 
the  Watty  and  the  other  vessels,  was  to  be  ultimately  conveyed  to 
Liverpool;  and  the  oil  shipped  on  board  the  Mansfield  had  been 
put  on  board  her  with  the  intention  of  its  being  carried  home  in 
[  ^641  ]  her,  and  not  *with  the  intention  of  any  part  of  it  being  transshipped. 
It  had  been  stowed  in  the  Mansfield  in  the  manner  in  which  oil  is 
stowed  in  a  vessel  to  be  carried  home  to  England  as  part  of  her 
homeward  cargo,  and  not  in  the  mode  in  which  oil  is  put  on  board 
a  vessel  or  tender  for  transshipment.  By  the  direction  of  Captain 
Lillie,  80  tons  of  palm  oil  were  transshipped  from  the  Mansfield 
into  the  Watt  on  the  22nd  of  December,  1837,  and  some  water 
casks  were  taken  out  of  the  Mansfield,  and  some  fresh  water  taken 
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in.    Previons  to  the  transshipment  into  the  Watt  from  the  three      Lovatt 
vessels,  the  casks  containing  the  oil  so  transshipped  were  marked    Hamilton. 
with  the  initial  letter  of  each  respective  vessel's  name,  to  denote 
that  the  same  was  received  from  such  vessel  respectively.     This 
was  done  with  reference  to  the  commissions  due  to  the  persons  who 
had  respectively  purchased  the  oil. 

The  transshipment  from  the  Mansfield  into  the  Watt  was  made 
bona  fide  by  Lillie,  for  the  purpose  of  getting  the  Watt  off,  as  she  could 
not  have  been  safely  sent  home  without  the  oil  from  the  Mansfield. 

The  transshipment  was  not  made  fraudulently,  nor  with  any 
view  to  any  contract  as  to  the  Mansfield's  cargo,  nor  had  Lillie,  at 
the  time  of  making  it,  any  knowledge  of  the  contract  with  the 
plaintiffs,  nor  had  he  received  any  communication  from  the 
defendants  as  to  the  transshipment  or  contract.  Captain  Lillie 
made  the  transshipment  entirely  out  of  his  own  head,  and  his  only 
authority  to  make  it  was  his  general  authority  to  act  in  the  superin- 
tendence of  the  defendants'  vessels  at  Gameroons,  which  were  under 
his  control.  Such  transshipment  from  a  vessel  like  the  Mansfield 
to  one  like  the  Watt  is  not  usual  in  the  trade,  though  sometimes 
made  from  one  vessel  to  others  in  the  same  employment.  The 
Watt  proceeded  on  her  voyage  home  with  the  oil  received  by  her 
from  the  above  vessels,  and  arrived  in  Liverpool  on  the  8th  of 
April,  1838.  On  *her  arrival  in  Liverpool,  the  plaintiffs  applied  to  [  •642  ] 
the  defendants'  brokers  by  letter,  as  follows  : 

"  Naylor  Street,  11th  April,  1838. 
"  Gentlemen, 
"  We  will  thank  you  to  inform  us  per  note,  whether  it  is  your 
intention  to  deliver  the  50  tons  of  palm  oil  we  bought  from  you 
on  the  7th  November  last,  out  of  that  portion  of  the  Mansfield's 
cargo  now  landing  ex  Watt. 

**  Yours  respectfully, 

*' Lovatt,  Brothers,  and  Taylor." 

The  persons  who  had  purchased  the  cargoes  of  the  Mansfield^  the 
Lisbon  Packet^  and  the  Gannet,  received  from  the  defendants  their 
commissions  on  the  oils  transshipped  from  those  vessels  respectively 
into  the  Watt.  When  t^e  Watt  deUvered  her  cargo  to  the  defendants 
at  Liverpool,  they  knew  from  marks  on  the  casks  that  the  palm  oil 
BO  transshipped  from  the  Mansfield,  the  Gannet,  and  the  Lisbon 
Packet,  had  been  received  by  the  Watt  from  those  vessels.  The 
contracts  made  previously  to  the  above-mentioned  contract  with 
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LovATT  the  plaintiffs  amounted  to  228  tons,  and  no  more.  The  ManafiehJ 
Hamilton,  arrived  in  Liverpool  on  the  20th  day  of  May,  1888,  having  on 
board  235  tons  of  palm  oil.  She  did  not  take  in  any  further 
quantity  after  the  transshipment  of  that  part  of  her  cargo  which 
was  transshipped  into  the  WatL  Upon  the  arrival  of  the  Mamfiehl 
in  Liverpool,  and  before  the  commencement  of  this  action,  7  tons 
of  the  palm  oil  brought  by  her,  being  the  difference  between  228 
and  235  tons,  were  delivered  by  the  defendants  to  the  plaintiffs. 
Messrs.  Waterhouse  &  Co.  made  an  advance  on  the  outward  cargo 
of  the  Mansfield,  which  was  to  be  repaid  out  of  the  returns  of  that 
cargo.  After  the  arrival  of  the  Mansfield  at  Liverpool,  Messrs. 
Waterhouse  &  Co.  claimed  to  have  a  lien  on  part  of  her  cargo, 
[  ♦643  ]  which  had  been  transshipped  into  the  Watt,  *and  made  application 
to  the  defendants  thereon.  As  soon  as  the  claim  was  set  up,  the 
defendants  immediately  objected  to  it,  and  paid  the  amount  of  the 
advances.  The  above  sum  of  494L  10s.  are  the  damages  calculated 
on  the  non-delivery  of  the  43  tons. 

The  questions  raised  in  the  case,  upon  which  any  discussion  was 
made,  were — first,  whether  the  arrival  of  the  oil  at  Liverpool  in 
the  Mansfield  was  a  condition  precedent  to  the  plaintiffs'  right  to 
the  delivery  of  it,  or  whether  the  arrival  of  the  oil  in  the  Watt 
did  not  entitle  them  to  it ;  and,  secondly,  whether  they  were  not 
entitled  to  the  7  tons  which  arrived  by  the  Mansfield,  beyond  what 
was  necessary  to  satisfy  the  former  contracts. 

Cresswell,  for  the  plaintiffs : 

The  arrival  of  the  Mansfield  with  the  50  tons  of  oil  on  board  was 
not  a  condition  precedent  to  the  plaintiffs'  right  to  the  delivery  of 
it.  The  arrival  of  the  ship  was  not  the  material  part  of  the 
contract,  but  the  arrival  of  the  oil :  Boyd  v.  Sifi'kin  (i).  The 
defendants  did  not  mean  to  insure  the  ship's  arrival  with  that 
quantity  on  board.  If  this  vessel  had  been  wrecked  on  the  coast  of 
Ireland  and  the  oil  had  been  brought  to  Liverpool  in  another  ship, 
the  plaintiffs  could  not  have  refused  to  accept  it.  The  meaning  of 
the  contract  is,  "I  agree  to  sell  such  a  part  of  the  MansfiehTs 
cargo  of  oil,  not  exceeding  50  tons,  as  shall  arrive  and  remain  after 
the  delivery  of  former  orders."  This  cargo  was  taken  on  board  the 
Mansfield,  not  for  the  purpose  of  transshipment,  but  as  a  homeward- 
bound  cargo.  In  idle  v.  Thornton  (2),  where  the  contract  was  for 
the  sale  of  tallow  from  a  particular  ship  on  her  arrival  before  a 
(1)  11  R.  E.  721  (2  Camp.  326).  (2)  13  R.  R.  799  (3  Camp.  274). 
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given  day,  and  the  vessel  was  wrecked  off  the  coast  of  Ireland,  but      Lovatt 

the  cargo  saved,  and  might  have  been  forwarded  to  the  port  of    HAMrLxoy. 

London  by  the  *given  day — the  purchasers  not  having  offered  the      [  '644  ] 

vendors  an  indemnity  if  they  would  bring  the  tallow  to  London  ;  it 

was  held,  that  the  vendors  were  not  liable  for  the  non-delivery. 

Lord  Ellenborough  there  says,  "  Li  construing  such  a  contract,  I 

must  consider  that  it  was  the  intention  of  the  parties  that  it  should 

be  void,  unless  the  commodity,  in  the  ordinary  course  of  trade  and 

navigation,  arrived  at  the  port  of  destination  by  the  appointed  day." 

He  never  raises  a  doubt,  if  it  had  been  forwarded  in  due  time,  that 

the  purchasers  would  be  entitled  to  it.    He  seems  to  consider  it  part 

of  the  contract  that  the  vessel  shall  arrive  in  the  ordinary  course  of 

trade  and  navigation.     Suppose  this  vessel  had  met  with  an  accident 

which  rendered  her  unable  to  proceed,  and  her  cargo  had  been  put 

into  another  vessel,   which  arrived  safe  and  in  due  time, — that 

would  be  an  arrival  in  the  ordinary  course  of  trade  and  navigation. 

The  contract  was  to  sell  oil  procured  as  the  cargo  of  the  Mansfield^ 

which  the  oil  in  question  was. 

(Lord  Abinoer,  C.  B.  :  The  contract  is  to  be  void  **  in  case  of 
non-arrival,  or  the  vessel's  not  having  so  much  in  after  delivery  of 
former  contracts.") 

It  is  a  very  different  thing  to  say  what  is  to  make  the  contract  void, 
and  what  is  the  contract.  The  contract  is  to  sell  50  tons  of  oiL  to 
arrive  by  the  Mansfield.  It  did  substantially  arrive  by  the  Mansfield, 
as  it  had  formed  part  of  her  homeward-bound  cargo,  and  had  her 
initial  letter  on  the  casks.  If  the  defendants  were  prevented  from 
performing  their  contract  by  the  act  of  their  own  agent,  they 
cannot  avail  themselves  of  that  as  a  defence.  It  is  not  necessary 
to  make  it  out  to  have  been  a  fraudulent  interference  :  if  a  party's 
own  act  deprives  him  of  the  power  to  fulfil  the  contract,  he  cannot 
avail  himself  of  that  as  a  defence :  Shep.  Touch.,  Condition,  146. 

The  Court  were  clearly  of  opinion  that  the  arrival  of  the  oil  in 
the  Mansfield  was  a  condition  precedent,  and  that  *the  plaintiffs  [  645  ] 
were  not  entitled  to  the  oil  brought  by  the  Watt.  They  were  also 
of  opinion  that  the  contract  for  the  50  tons  was  entire,  and  that 
the  plaintiffs  were  not  entitled  to  the  7  tons  which  did  arrive  by  the 
Mansfield. 

Judgment  for  the  defendants. 

W'ujhinian  was  to  have  argued  for  the  defendants. 
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1839.  Sir   FRANCIS   8YKES,   Bart.,  v.   GILES  (1). 

Ktch,  of 
Pleas. 

[645] 


Exch,  of  (5  Meeson  &  Welsby,  645—652 ;  S.  C.  9  L.  J.  (N,  S.)  Ex.  1()6.) 

Die  plaintiff  having  employed  an  auctioneer  to  sell  certain  timber  growing 
on  his  estate,  the  following,  amongst  other  conditions,  were  read  at  the 
sale,  in  the  presence  of  the  defendant:  ''That  each  purchaser  should  pay 
down  a  deposit  of  10/.  per  cent,  in  part  of  the  purchase-money,  and  pay  the 
remainder  on  or  befoi-e  the  17th  of  August ;  but  in  case  any  purchaser 
should  prefer  to  pay  the  whole  amount  of  his  purchase-money  at  an  earlier 
period,  discount  after  the  rate  of  5/.  per  cent,  will  be  allowed."  Also,  "that 
each  purchaser  shall  enter  into  a  proper  agreement  and  bond,  if  required, 
with  such  one,  two,  or  more  sureties  as  shall  be  approved  by  the  vendor  or 
his  agent,  for  the  performance  of  his  agreement,  pursuant  to  the  above 
conditions."  The  defendant  became  the  purchaser  of  one  lot,  and  paid  the 
deposit.  Some  days  after  the  sale,  which  was  on  the  14th  of  February,  the 
defendant,  at  the  auctioneer's  request,  drew  a  bill  of  exchange  for  the 
residue  of  the  purchase-money,  dated  on  the  day  of  the  sale,  on  one  J.  M., 
payable  six  months  after  date  to  his  own  order,  and  indorsed  it  to  the 
auctioneer,  who,  being  in  difficulties,  indorsed  it  to  a  third  person,  to  whom 
he  was  indebted  on  his  own  account.  The  bill  became  due  on  the  1 7th  of 
August,  when  the  amount  of  it  was  duly  paid  to  the  holder.  It  was  never 
transferred  to  the  plaintiff:  Held,  that,  under  these  circumstances,  the 
delivery  and  payment  of  the  bill  of  exchange  was  not  a  valid  payment 
of  the  residue  of  the  purchase-money  for  the  timber  purchased  by  the 
defendant,  the  auctioneer  having  no  authority  to  receive  payment  of  the 
residue,  or  to  take  any  security  for  the  payment  of  it ;  but  that  even  if  ho 
were  authorised  by  the  conditions  to  receive  payment,  the  payment  required 
was  a  pa^nnent  in  cash,  and  he  had  no  authority  to  take  a  bill  of  exchange. 

By  an  order  of  the  Lord  Chancellor,  the  following  case  was  sent 
for  the  opinion  of  this  Court : 

In  the  month  of  February,  1838,  Mr.  Whitley,  the  steward  and 
farm-agent  of  Sir  Francis  Sykes,  who  for  many  years  had  the 
management  of  the  plaintiff's  estates,  employed  Samuel  Musgrove 
and  Wm.  Queleh,  then  carrying  on  business  as  auctioneers  under 
the  firm  of  William  Queleh  &  Co.,  to  sell  for  the  plaintiff,  by  public 
auction,  on  the  14th  of  that  month,  a  quantity  of  beech  timber 
trees,  the  property  of  the  plaintiff,  growing  at  Basildon  and 
Ashampsted,  in  the  county  of  Berks. 
[  646  ]  Messrs.  Queleh  &  Co.  accordingly  advertised  the  trees  for  sale 

by  printed  hand-bills,  which  were  posted  up  and  published  in  the 
neighbourhood  and  elsewhere,  and  the  following  is  a  copy  of  one 
of  them: 

"  Capital  Beech  Timber — Basildon  and  Ashampsted.     To  be  sold 
by  auction  by  Wm.  Queleh  &  Co.  on  Wednesday,  February   14, 

(1)  Cited  and   followed  by  Black-  hy  cheque,  st^  Farrt^r  v.  Lart/^  Harlla ml 

BURX,  J.,  in  WiUiums  v.  Evans  (1806)  «C:  Co.  (1885)  31  Ch.  Div.  42,  55  L.  J. 

Ji.  K.  1  Q.  B.  352,  354,  35  L.  J.  Q.  B.  Ch.  149— ](.  C. 
111,113.     As  to  payment  of  a  deposit 
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1888,  at  the  *  Red  Lion/  Upper  Basildon,  at  one  o'clock,  200  loads  stkkh 
of  prime  beech  timber,  with  lop  and  top,  growing  at  Long  Dean,  gil'es. 
Mean  Down,  Hither  Down,  Basildon,  and  Layfield  Ashampsted. 

"A  Catalogue. — Lot  1. — 100  prime  beech  trees,  with  lop  and 
top,  standing  in  Layfield  Copse,  Ashampsted,  numbered  1  to  100 ; 
(and,  after  enumerating  other  lots),  lot  8. — 100  ditto,  standing  in 
Long  Dean  Copse,  numbered  1  to  100.  The  foregoing  beech  timber 
is  considered  to  be  of  superior  growth  and  quality,  and  worth  the 
attention  of  dealers  and  others.  A  liberal  credit,  on  payment  of 
10  per  cent,  deposit,  and  approved  security.  Mr.  Whitley,  at  Kiln 
Farm,  will  appoint  a  person  to  show  the  lots,  of  whom  catalogues 
may  be  had ;  also  at  the  *  White  Hart,'  Newbury ;  *  Chequers,'  Speen- 
hamland ;  *  Lamb,'  WaUingford ;  *  Catherine  Wheel,'  Henley ;  place 
of  sale  ;  and  of  the  auctioneers.  Bridge  Street,  Beading." 

The  sale  of  trees  accordingly  took  place  on  the  14th  February 
at  the  place  above  mentioned,  and  the  following  were  the  conditions 
of  sale,  which  were  publicly  read,  in  the  presence  and  hearing  of 
the  defendant,  by  the  auctioneer  in  the  sale  room  to  the  company 
present,  and  just  before  the  commencement  of  the  sale : 

**  Conditions  of  sale  of  211  loads  of  beech  timber  at  Basildon  and 
Ashampsted,  February  14th,  1838. 

''  First,  That  no  person  shall  advance  less  than  ten  shillings  at 
each  bidding,  and  no  bidding  shall  be  retracted. 

''  Second,  That  the  highest  bidder  shall  be  the  purchaser ;   and 
if  any  dispute  shall  arise  between  two  or  *more  bidders,  the  lot  in       [  •647  ] 
dispute  shall  be  immediately  put  up  again. 

"  Third,  That  each  purchaser  shall  pay  down  a  deposit  of  lOZ. 
per  cent,  in  part  of  the  purchase-money,  and  pay  the  remainder  on 
or  before  the  17th  day  of  August ;  but  in  case  any  purchaser  shall 
prefer  to  pay  the  whole  amount  of  his  purchase-money  at  an  earlier 
period,  discount,  after  the  rate  of  51.  per  cent,  per  annum,  will  be 
allowed." 

The  fourth  condition  restricted  the  purchaser  from  doing  wilful 
damage;  and  the  fifth  provided  that,  in  case  of  bankruptcy  or 
insolvency,  all  the  right,  title,  interest,  and  property  of  such 
purchaser  in  and  to  all  such  trees,  &;c.,  as  should  not  have  been 
carried  away,  should  thenceforth  cease  and  determine ;  the  vendor 
making  such  an  allowance  out  of  the  purchase-money  in  respect 
of  the  same  trees,  &c.,  as  two  indifferent  persons,  to  be  appointed 
arbitrators  in  the  usual  manner,  or  their  umpire,  should  award. 
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stkeb  The  sixth  was,  *'  that  each  purchaser  shall  enter  into  a  proper 

Giles.  agreement  and  bond,  if  required,  with  such  one,  two,  or  more 
sureties  as  shall  be  approved  by  the  vendor  or  his  agent,  for  the 
performance  of  his  agreement,  pursuant  to  the  above  conditions ; 
which  agreement  and  bond  shall  be  prepared  by  the  vendor's 
solicitor  at  the  mutual  expense  of  the  vendor  and  purchaser,  and 
shall  be  executed  by  such  purchaser  before  any  of  the  timber  shall 
be  cut ;  and  if  any  purchaser  shall  neglect  to  execute  such  agree- 
ment and  bond  for  the  space  of  fourteen  days  from  the  day  of  sale, 
the  deposit  money  shall  be  forfeited,  and  the  timber  sold  by  and 
for  the  benefit  of  the  vendor ;  and  the  deficiency,  if  any,  at  such 
second  sale,  shall  be  made  good  by  the  purchaser  at  this  sale  so 
making  default." 

The  defendant  became  the  purchaser  of  the  beech  trees  com- 
prised in  lot  8,  knowing  the  plaintiff  to  be  the  vendor  of  it,  for  the 
sum  of  42/.,  under  the  above  conditions ;  and  at  the  time  of  the 
purchase,  he  paid  to  the  auctioneers,  Messrs.  Quelch  &  Co.,  on 
[  •648]  account  of  it,  a  deposit  of  4i.  4«.,  *(being  10  per  cent,  on  the 
amount  of  the  purchase-money),  pursuant  to  the  third  condition, 
leaving  the  residue  of  the  purchase-money,  amounting  to  37/.  16«., 
unpaid :  and  the  following  memorandum  was  given  to  the  defendant 
by  Mr.  Rackstraw,  the  '  auctioneer's  clerk,  in  the  presence  of 
Mr.  Whitley,  the  plaintiff's  steward,  who  is  since  dead,  and  there 
is  no  other  fact  in  evidence  that  he  knew  of  the  memorandum  or 
its  contents,  or  what,  if  any,  bills  were  taken  at  the  sale : 

*'  Lot  8 — forty- two  pounds. 
"Deposit — four  pounds  four  shillings. 
**  Thirty-seven  pounds  sixteen  shillings  by  bill  at  6  months,  due 
17th   day   of  August,  payable  at   Messrs.    Simmonds',   Bankers, 
Reading. 

**  W.  Rackstraw," 
*'Peb.  14th,  1838." 

Neither  the  plaintiff,  nor  any  agent  on  his  behalf,  applied  to  the 
defendant  for,  or  required  the  defendant  to  enter  into  any  agree- 
ment, or  give  any  bond  with  or  without  sureties,  until  the  28th  of 
August,  1838,  up  to  which  time  no  timber  had  been  cut. 

Some  days  after  the  sale,  the  defendant,  at  the  request  of  the 
said  Messrs.  Quelch  &  Co.,  drew  a  bill  of  exchange  for  37Z.  16«., 
bearing  date  the  14tli  day  of  Februai'y,  1838,  on  John  Marks,  and 
payable  to  the  order  of  the  defendant  six  months  after  date ;  which 
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bill   the   said  defendant  indorsed  and  handed  over  to  the  said        sykes 
Messrs.  Qaelch  &  Co.,  and  which  bill  was  duly  paid  when  due.  Giles. 

Quelch  &  Co.,  being  in  difficulties,  indorsed  over  the  bill  to  one 
Robert  Snare,  to  whom  they  were  indebted  on  their  own  account, 
and  on  the  6th  day  of  June,  1838,  became  bankrupts. 

No  application  for  payment  of  the  said  sum  of  37/.  16«.  was 
made  by  the  plaintiff,  or  any  one  on  his  behalf,  to  the  defendant, 
until  the  13th  day  of  August,  1838. 

The  bill  was  never  transferred  to  the  plaintiff,  nor  did  he  receive        [  G49  ] 
the  purchase-money  for  the  timber,  nor  was  he  in  any  way  aware, 
nor  had  he  any  suspicion,  of  the  bill  of  exchange  having  been 
given   as  aforesaid,  till  long  after  it  had  been  paid  away  and 
negotiated  by  Quelch  &  Go. 

The  question  for  the  opinion  of  the  Court  is, 

Whether,  under  the  foregoing  circumstances,  the  delivery  and 
payment  of  the  bill  of  exchange  for  37/.  168.,  as  above  set  forth, 
was  a  valid  payment  to  the  plaintiff  of  the  residue  of  the  purchase- 
money  for  the  timber  comprised  in  lot  8,  purchased  by  the  defendant 
as  above  mentioned. 

Hoggins,  for  the  plaintiff: 

The  auctioneers  had  no  authority,  either  express  or  implied,  to 
take  this  security.  The  conditions  were  a  notice  to  all  the  world 
that  the  auctioneers  had  a  limited  authority  only.  The  sixth  con- 
dition expressly  points  out  what  security  shall  be  given — namely, 
an  agreement  and  bond,  with  such  sureties  as  shall  be  approved 
by  the  vendor  or  his  agent.  The  auctioneers  were  only  agents  to 
sell  and  receive  the  deposit  money,  but  not  to  judge  of  the  sufficiency 
of  the  security.  They  had  no  authority  beyond  that,  and  were 
not  the  vendor's  agents  for  any  other  purpose;  and  even  if 
they  were  such  agents  as  contemplated  by  the  sixth  condition, 
they  would  have  had  no  authority  to  take  a  bill  of  exchange 
as  a  security,  but  only  a  security  of  the  nature  mentioned  in  the 
condition. 

Lee,  for  the  defendant : 

Whether  the  auctioneers  Avere  agents  or  not,  the  payment  was  in 
pursuance  of  the  provision  in  the  third  condition  of  sale,  as  pay- 
ment of  the  remainder  of  the  purchase-money  was  not  to  be  made 
until  the  17th  day  of  August,  when  the  bill  of  exchange  would  be 
payable.     This  was  in  fact  payment. 
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sykbs  (Lord  Abinoer,  G.  B.  :    Suppose  the  parchaser  was  to  pay  on 

Giles.        the  17th  of  August,  to  whom  was  he  to  pay — to  the  auctioneers  or 
[  ♦660  ]      the  *vendor  ? 

Parke,  B.  :  If  an  auctioneer  is  employed  to  sell  goods  for  ready 
money,  then  he  is  the  agent  of  the  vendor  to  receive  the  money ; 
but  here  the  conditions  point  out  to  whom  the  money  is  to  be  paid. 
The  term  **  agent "  in  the  sixth  condition  means  some  other  agent 
than  the  auctioneer.  It  is  clear  that  the  vendor  reserved  to  himself 
the  receipt  of  the  money.) 

Then  the  case  states  that  Whitley,  the  plaintiff's  agent,  was  present 
at  the  sale,  and  that  the  contract  was  entered  into  in  his  presence. 
So  there  is  the  entering  into  the  contract,  the  payment  of  the 
deposit,  and  the  giving  of  the  bill  with  the  assent  of  Whitley, 
which  amounted  to  an  agreement  by  him,  on  behalf  of  the  plaintiff, 
to  that  mode  of  payment.  In  Capel  v.  Thornton  (i),  Lord  Tentebdbn 
held  that  an  agent  authorized  to  sell  goods  had,  in  the  absence  of 
advice  to  the  contrary,  an*  implied  authority  to  receive  the  proceeds 
of  such  sale. 

(Parke,  B.  :    In  this  case  the  auctioneer  is  not  such  an  agent.) 

In  Williams  v.  Millington  (2),  it  was  held  that  an  auctioneer 
employed  to  sell  the  goods  of  a  third  person  by  auction,  might 
maintain  an  action  for  goods  sold  and  delivered  against  a  buyer, 
though  the  sale  was  at  the  house  of  such  third  person,  and  the 
goods  were  known  to  be  his  property. 

(Lord  Abinoer,  C.  B.  :  The  rule  of  law  is,  that  the  agent  who 
makes  the  contract  may  bring  an  action  on  the  contract  in  respect 
of  his  privity,  and  the  principal  in  respect  of  his  interest.) 

In  Bunney  v.  Poyntz  (3),  it  was  held  that  the  agent  of  the  vendor 
having  taken  the  promissory  note  of  the  vendee  in  payment,  and 
negotiated  it,  the  lien  of  the  vendor  did  not  revive  upon  the  dis- 
honour of  the  note,  which  was  outstanding  in  the  hands  of  an 
indorsee. 

(Parke,  B.  :  In  all  those  cases  there  was  a  general  authority. 
Here  these  auctioneers  had  not  such  an  authority,  but  a  limited 
one  only.) 

(1)  3:J  R.  K.  678  (2  (^ar.  &  P.  352).  (3)  38  R.  R.  309  (4  B.  &  Ad.  5r»8: 

(2)  2  R.  R.  7LM  (1  II.  Bl.  81).  I  Nov.  &  Man.  229). 
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This  is  a  ease  of  great  hardship  on  the  defendant,  who  has  already        Sykeb 
paid  the  money.  Giles. 


Lord  Abinobr,  C.  B.  :  [  *^^^  1   . 

There  is  no  doubt  that  this  is  a  case  of  great  hardship,  the 
defendant  acting  honestly  and  fairly,  having  before  paid  the  money. 
An  auctioneer  has  authority  to  sell  under  the  instructions  he  has 
received,  and  here  those  instructions  appear  from  the  conditions 
of  sale.  By  the  conditions  in  the  present  case,  the  vendee  is  to 
pay  a  deposit  of  10  per  cent.,  and  the  remainder  on  or  before  the 
17th  of  August,  but  he  is  not  to  pay  it  to  the  auctioneers.  As 
soon  as  the  sale  has.  taken  place,  and  the  deposit  money  paid,  the 
authority  of  the  auctioneer  is  at  an  end,  and  he  had  no  authority 
to  make  any  contract  for  payment  of  the  remainder.  The  con- 
ditions do  not  specify  who  is  the  agent  of  the  vendor;  but  the 
agency  of  the  auctioneer  being  at  an  end,  he  had  no  authority  to 
receive  the  money,  and  most  clearly  not  to  take  the  bill  of  exchange. 
The  cases  which  have  been  cited,  when  properly  examined,  do  not 
impugn  this  view  of  the  case. 

Parkb,  B.  : 

The  cases  which  Mr.  Lee  has  relied  upon  are  clearly  distinguish- 
able from  the  present.  There  the  authority  was  a  general  one. 
The  question  here  is,  what  authority  the  auctioneers  had.  The 
extent  of  that  authority,  in  the  absence  of  any  proof  of  general 
authority,  must  depend  upon  the  conditions  of  sale.  The  only 
authority  given  to  the  auctioneer  by  these  conditions  is,  to  receive 
the  deposit  money ;  the  vendor  reserves  to  himself  or  his  agent 
the  power  to  receive  the  remainder  of  the  purchase-money.  As 
no  agent  is  named  for  that  purpose,  the  payment  must  be  to  the 
principal  or  some  general  agent,  which  the  auctioneer  certainly 
was  not;  for  the  word  "agent"  in  the  sixth  condition  clearly  does 
not  refer  to  him.  By  the  third  condition,  the  remainder  oi  the 
money  is  to  be  paid  on  or  before  the  17th  of  August,  but  such  pay- 
ment is  not  to  be  to  the  auctioneer,  but  the  vendor.  Then,  that 
part  of  the  condition  which  provides  that  the  purchaser  may,  if  he 
shall  prefer  it,  pay  the  whole  money  at  an  earlier  period,  *mu8t  [  *6'>2  j 
also  be  construed  to  mean  that  he  shall  pay  it  to  the  same  person, 
that  is,  the  vendor  or  his  agent.  But  even  if  the  auctioneer  had 
had  authority  to  receive  the  remainder  of  the  purchase-mone-y,  ho 
had  no  authority  to  receive  it  in  this  way,  by  means  of  a  bill  of 
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exchange.  Cash  payment  was  intended,  and  not  a  bill  of  exchange. 
My  opinion  however  is,  that,  under  the  terms  of  the  conditions  of 
sale,  the  vendor  is  to  receive  the  purchase-money,  and  not  the 
auctioneer.  The  general  rule  may  be  different,  but  this  case  turns 
on  the  peculiar  construction  of  the  conditions  of  sale. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

The  following  Certificate  was  afterwards  sent : 

**We  have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered the  same,  and  are  of  opinion,  that,  under  the  circumstances 
stated  in  the  case,  the  delivery  and  payment  of  the  bill  of  exchange 
for  87Z.  168.,  as  set  forth  therein,  was  not  a  valid  payment  to  the 
plaintiff  of  the  residue  of  the  purchase-money  for  the  timber 
comprised  in  lot  8,  purchased  by  the  defendant,  as  therein 
mentioned. 

"Dated  20th  day  of  November,  1889. 

**  Abinoer, 
"  J.  Parke, 
**  J.  Gurnby, 

*'R.  M.  ROLFE." 


1839. 

Exch.  of 
Pleas, 

[  674  ] 


WOOD   V.   HOTHAM. 

(5  Meesou  &  Welsby,  674—675;  S.  C.  9  L.  J.  (N.  S.)  P^x.  3.) 

Whore,  by  the  terms  of  the  order  of  reference,  an  arbitrator  is  to  be  at 
liberty  to  raise  any  point  of  law  for  the  opinion  of  the  Court,  he  is  not 
bound  to  do  so;  such  a  clause  is  only  an  enabling  one,  and  not  compulsory. 

This  was  an  action  of  indebitatus  assumpsit  for  copyhold  fines. 
At  the  trial  before  Tindal,  Gh.  J.,  the  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  with  power  for  him  to 
set  out  the  copyhold  premises,  ''and  the  said  arbitrator  to  be  at 
liberty  to  raise  any  point  of  law  for  the  opinion  of  the  Court,  at  the 
request  of  either  of  the  said  parties."  The  arbitrator  proceeded 
with  the  reference,  and  by  his  award  found  a  gross  sum  to  he  due 
from  the  defendant  to  the  plaintiff,  and,  in  pursuance  of  the  power 
contained  in  the  submission,  set  out  the  copyhold  premises,  but 
refused  to  raise  any  question  for  the  opinion  of  the  Court,  although 
an  objection  was  made  on  the  reference  that  it  was  doubtful 
whether  certain  of  the  premises  were  copyhold  or  freehold,  and  he 
was  requested  to  state  that  question  for  the  opinion  of  the  Court. 
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Kellf/  now  moved  to  set  aside  the  award,  on  the  ground  that        Wood 
the  arbitrator,  by  refusing  to  raise  the  question  for  the  opinion      hotham. 
of  the  Court,  had  not  complied  with  the  terms  of  the  order  of 
reference.     He  contended  that  the  terms  of  the  submission  did  not 
leave  it  in  his  discretion  whether  he  should  state  any  point  for  the 
opinion  of  the  Court  or  not,  when  he  was  requested  to  do  so  by  one 
of  the  parties ;  and  at  all  events,  as  he  had  exercised  his  discretion, 
in  part,  by  setting  out  the  copyhold  premises,  the  power  to   do 
which  was  *comprised  in  the  same  sentence  with  the  power  to      [  •675  ] 
raise  any  point  of  law  for  the  opinion  of  the  Court,  he  was  bound 
to  do  so  in  the  latter  respect  also. 

Sed  per  Curiam  : 

It  is  quite  clear  that  the  power  is  distributive,  and  that  the 

arbitrator  was  not   bound   to  raise   any  question  of  law  for  the 

opinion  of  the  Court.     The  clause  is  an  enabling,  not  a  compulsory 

one.     The  power  to  state  a  case  for  the  opinion  of  a  Court  is  not 

obligatory.    Even  without  any  such  clause  in  the  order  of  reference, 

the  arbitrator  has  power  to  state  a  case  for  the  opinion   of  the 

Court. 

Ihde  refused. 


CHANTEE   I.  LEESE   and   Others.  ^^ 

(5  Meeson  &  Welsby,  689—702 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  327.) 
[This  case  will  be  found  in  51  R.  R.  598.] 
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Illegal  transaction.     Oreefilaw  y.  King 21 

EJECTMENT — By  mortgagee  against  tenant  of  mortgagor — Prior 
mortgage — Notice  from  prior  mortgagee  to  pay  rent  to  him.  Doe  d. 
Higginhotham  y.  Barton 354 

ESTATE — ^Devise  to  heir  (before  Inheritance  Act) — Whether  heir 
taking  by  descent  or  purchase.     Biederman  y.  Seymour     .  .155 

AndeieWUly  13,  14. 

ESTOPPEL.     See  Landlord  and  Tenant,  8. 

EVIDENCE— 1.  Affidavit— Affidavit  sworn  before  a  Master  extra- 
ordinary, who  was  the  clerk  of  the  plaintiff's  attorney,  rejected.  Wood 
y.  Ilarpur 132 

2.  Claim  of  right  of  way — Messuage  and  land  of  O. — Occupier  of 

part  of  house  occupied  by  G.,  whether  a  competent  witness  to  support 
the  affirmative.     Parkt-r  v.  Mitchell 510 
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EVIDENGE— 3.  Common,  evidence  of  right  of— Recitals  in  deed-i>oll 
40  years  old,  made  by  ancestor  of  present  owner  of  the  pasturage,  and 
relating  to  the  pasturage— Whether  admissible  in  evidence  to  prove 
the  marriages,  deaths,  ftc,  of  the  ancestors  of  the  owner.  Welcome 
V.  Upton 767 

4.  Leases  and  agreements  made  by  ancestor   of  present 

owner  demising  the  pasturage  —  Whether  evidence  to  prove  seisin 
and  user  of  the  grantor,  as  showing  enjoyment  by  parties  who  claimed 
under  him.     Welcome  v.  Upton  .        .  767 

5.  Deposition  lUBed  in  former  proceedings— Witness  still  alive. 

Cole  V.  Hmlley 517 

6.  Written  deposition  taken  before  magistrate — Bule  that 

such  a  document  is  the  best  evidence  in  civil  proceedings.  Leach  v. 
Simpson 730 

7.  Documents — Notice  to  admit — Copy,  whether  admissible  with- 
out proof  of  existence  of  original.     Sharpe  v.  Lamb    .  .     5id 

8.  Witness — Examination  and  cross-examination— Impeaching 

credit  of  witness— Proof  of  adverse  witness  having  used  certain 
expressions — Necessity  of  asking  witness  himself  whether  he  used  the 
expressions.     Carpenter  v.  Wall 513 

9.  Evidence  of  character — Witness's  moral  character  relevant 

to  issue — Proof  of  expressions  without  the  previous  enquiry,  if  they 
tend  merely  to  disgrace  the  witness  by  showing  that  he  has  made 
unbecoming  declarations.     Carpenter  v.  nail 513 

10.  Confidential  communication — Privilege.    See  Solicitor,  1. 

EXECUTION- False  return  by  sheriff— Betum  of  nulla  iona^Proceeds 
of  seiziure  exhaiuBted  by  payment  of  rent  to  landlord,  expenses  and 
sum  due  upon  another  writ  previoiuBly  delivered  to  sheriff.  Wintle  v. 
Freeman 438 

EZECUTOB  AND  ADMINI8TBAT0E— 1.  Administration— Form  of 
decree — Special  directions  as  to  receipts  for  payments.  Skipworth  v. 
Skipworth 246 

2. Creditor's  suit — Assets  sufficient  to  pay  debts,  but  insuffi- 
cient to  pay  debts  and  costs  of  suit  taxed  as  between  party  and  party- 
Plaintiff's  extra  costs  as  between  solicitor  and  client— Payment  out  of 
fund.     Sutton  y.  Doggett 1 

3.  Lands  devised   to    heir  —  Eight  to  contribution   from 

other  devisees.     Bi^derman  v.  Seymour 155 

4.  Administration  suit — Application  by  Attorney-General 

pending  suit  and  before  accounts  taken — Money  returned  to  adminis- 
trator as  overpaid  in  respect  of  probate  duty  —  Legacy  duty  on 
administrator's  share  —  Misrepresentation  by  administrator  —  Bene- 
ficiary not  paid.     Hicka  v.  Keat 69 

6.  Assets,  admission  of— Payment  of  interest  for  seven  years 

—Personal  liability  of  executor.    Att.-Oen.  v.  Chapman     .  .121 

6.  Liability — Leaseholds— Covenant  to  repair — Premises  under- 
let by  intestate — Value — Plea  of  no  profits— Insolvency  of  under- 
tenant— Standard  of  value.     Hornulye  v.  Wilson 460 

And  see  Trust. 

FACTOB.    See  Principal  and  Agent,  2. 

FOBEIGN  JT7DGMENT.     See  Conflict  of  Laws. 

56—2 
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FRAtTD  AND  MISBEFBBSBKTATION— Order  to  broker  to  buy 
shares — ^Apparent  purchase  from  person  who  was  really  trustee  for 
broker — ^Lapse  of  time — ^Fairness  of  price.     Oillett  y.  Peppercome  38 

And  see  Practice,  4. 

FBATJD8  (STATUTE  OF).    See  Contract,  3,  5 ;  Sale  of  Goods,  5. 

OAMINOt — Wager — Wager  as  to  conviction  or  acquittal  of  prisoner 
on  trial  on  a  criminal  charge — Illegality— Public  policy.    Evans  v.  Jonts 

645 
GOODS,  SAIiE  OF.    See  Sale  of  Goods. 

HABEAS  COEPUS— Prisoner,  discharge  of —Affidavit— iTa^ctu  corpu» 
to  bring  up  prisoner  for  the  purpose  of  being  discharged,  on  the 
ground  that  he  is  illegally  in  custody — Necessity  of  affidavit  from 
prisoner,  or  of  showing  that  he  is  so  coerced  as  to  be  unable  to  make 
one.     In  re  Parker 619 

HIGHWAY — Eoad — Non-repair — Apportionment  of  liability  to  repair 
turnpike  roads  that  have  been  diverted.     Beg.  v.  Inhabitants  of  Barton 

370 

HUSBAND  AND  WIFE— 1.  Wife's  property— Separate  estate— Dis- 
position of  property  by  feme  covert — Doubt  as  to  whether  property 
settled  to  her  separate  use — ^Disclaimer  by  husband — Husband's  dis- 
claimer giving  effect  to  disposition  of  wife.     Rycroft  v.  Christy  112 

2.  Wife's  breach   of   trust— Liability  of  husband  for  breach  of 

trust  by  wife  committed  before  marriage.     Palmer  v.  Wakefield         .     107 

INFANT — 1.  Contract — Eatification  after  coming  of  age— Undated 
letter  not  naming  sum — Onus  of  proof  as  to  age.    Hartley  v.  Wharton 

547 

2.  Maintenance  —  Jurisdiction  of   Court  to  order   payment  of 

dividends  to  father.    In  re  Naish 247 

INJUNCTION.    See  Company,  2 ;  Jurisdiction,  2 ;  Eailway. 

INSUEANCE  (MAEINE)— 1.  Time  poUcy—«  Perils  of  the  sea"— 
Unseaworthiness  through  wilful  (but  not  barratrous)  act  of  master — 
Liability  of  underwriters.      Dixon  v.  Sadler 774 

2.  Total  loss— Damaged  wheat  lost  in  process  of  pumping  out 

ship.     Hills  V.  London  Ass,  Ci>rpn 843 

JUEISDICTION — 1.  Committal  for  contempt  of  House  of  Commons — 
Speaker's  warrant  —  Jurisdiction  of  d.  B.  to  inquire  into  merits  ol 
commitment.     Case  of  the  Sheriff  of  Middlesex 337 

2.  Injunction  —  Work  being  executed   by  Commissioners    oi 

Sewers  to  injury  of  adjoining  property^  Statute  giving  jurisdiction  t< 
Sessions.     Birley  v.  Oo7istables  of  Chorlton-cum-Medlock  ....     20i 

— ^  3.  Of  M.  E.  to  expunge  amendments  to  specification.    See  Patent 
And  see  Conflict  of  Laws. 

JUSTICES— Certtoran— Notice  to  justices — ^Defect  in  form  of  notice- 
Evidence  of  identification  of  party  suing  forth  writ  with  prosecute] 

named  in  notice.     Reg.  v.  How 29< 

Ajid  see  Malicious  Prosecution ;  Poor  Law,  d,  6. 

LANDLOED  AND  TENANT— 1.  Administrator  —  LiabiUty  —  Cove 
nant  to  repair — Premises  let  by  intestate— Value— Plea  of  no  profits- 
Insolvency  of  under-tenant — Standard  of  value.    Homidge  y.  WxUoti     46* 


Iff 


II  VOL.  LH.l  INDEX.  886 

^y  LANDLORD    AND    TENANT  — 2.   Agreement  for  lease  —  Specific 

(qj  performance— Special  covenants— Death  of  intending  lessor — Right  of 

^  lessee  to  special  covenants  originally  agreed  for,  as  against  parties 

claiming  under  intended  lessor.     Paye  v.  Broom  .  .13 

3.  Damage  to  reversion — Building  roof  with  eaves  discharging 

rain-water  into  adjoining  premises.     Tucker  v.  Newman   .  .     276 

4.  Disputing  landlord's  title — Action  for  use  and  occupation — 

Occupier  paying  rent  to  apparent  proprietor — Allegation  that  landlord 
only  had  equitable  estate,  and  that  he  was  entitled  only  as  co-executor. 
Dolby  y,  Iha 364 

5.  Distress  for  rent — Withdrawal  of  distress— Agreement  to  pay 

*•  —Consideration — Duress.     Skeate  v.  Beale 558 

be 

)s  6.  Lease  —  Assignment  —  Equitable    liability    of   assignee    to 

^i  covenants  although  he  did  not  execute  assignment.     Wilhon  v.  Leonard 

M  156 

7.  Notice    to   quit — Crown  lease — Proviso  that  Commissioners 

if  could  determine  tenancy  on  giving  month's  notice— Notice  signed  by 

two  out  of  three  Commissioners.     Coombes  y.  Button    ....     799 

8.  Option  to  determine  lease  at  end  of  14  years  —  Notice  by 

g.               tenant — Mistake   in  notice — No  objection  by  landlord  at  time  notice 
t;  received — Estoppel.     Cadby  v.  Martinez 487 

4  9.  Bent,  liability  for  —  Premises  taken  by  Railway  Company 

iznder  special  statutory  powers — Possession  given  to  Railway  Company 
if  in  middle  of  half-year — Neglect  to  take  compensation — Liability  of 

T  tenant  for  rent  for  full  half-year.     Wahnvriyht  y.  Ramaden .         .         .     855 

i  LANDS  CLAUSES  ACT— t.  Compensation— Possession  of  land  taken 

after  verdict  of  jury  and  payment  of  compensation — Verdict  and  record 
of  Quarter  Sessions — Conveyance  not  necessary.     Bruce  v.  JVith'a  408 

:  2.  Purchase  of  lands — Statutory  direction  that  purchase-money 

be  assessed  by  jury,  and  that  no  proceeding  be  removed  by  certiorari — 
Irregularity  in  inquisition  —  Jury  not  in  accordance  with  that  pre- 
scribed by  Act — Certiorari  J  whether  it  lies.  Jt  v.  Sheffield  By.  Vo,y  310 ;  R, 
V.  Bristol  and  Exeter  By,  Co 314 

And  see  Landlord  and  Tenant,  9. 

LEGACY  DTTTY.     See  Revenue. 

LIBEL.     See  Defamation. 

LICENCE — Revocation — Sale  of  goods — Condition  that  buyer  might 
enter  from  time  to  time  to  remove  goods  —  Notice  of  revocation  of 
licence— Forcible  entry — Trespass.     Wood  v,  Manley  .         .         .         .271 

LIEN— No  lien  exists  at  common  law  for  the  agistment  of  milch 
cows.     Jackson  v.  Cummins 737 

LIMITATIONS  (STATTJTE  OF)— 1.  Joint  and  several  promissory 
note — Payment  of  interest  by  one  joint  maker  more  than  six  years 
after  maturity.     Channell  v.  Ditchburn 805 

2.  Real  Property  Limitation  Act,  1833—"  Money  charged  upon 

or  payable  out  of  land " — Mortgage  of  Canal  Company's  property, 
"works  and  rates.     Hodges  v.  The  Croydon  Canal  Co 44 

3.  Property  under  lease — ^Adverse  possession  runs  against 

tlie  reversioner  from  expiration  of  lease,  or  from  a  time  when  the 
tenant  pays  rent  to  one  claiming  wrongfully  the  immediate  reversion. 
Ohadtoidc  y.  Broadivood 133 
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POWER— 1.  Bevocation,  partial—Estate  tail  abridged  to  life  estate 

iMrd  Ditr Chester  \ ,  Earl  of  Effimjham ii 

2.  General  power  of  appointment  —  Legacy  and  probate   dut^ 

assessment  of.     ^S^*^  Revenue,  1. 

PBACTICE— 1.  Costs — Accidental  destruction  of  papers  in  suit  a 
o£Blce  of  plaintiff's  solicitor  —  Decree  against  defendant  with,  cost 
between  party  and  party  —  Extra  costs  occasioned  by  accident  — 
Whether  payable  by  defendant.    AU.-Qen.y.  Kerr  .17; 

2.  Parties— Joinder  of  plaintiffs— Detinue— Plea  denjrlng  property 

in  plaintiff— Defence  that  ^ere  are  other  persons,   co-tenants    wit! 
plaintiff,  who  are  not  joined  in  the  action.    Broadhmt  v.  Ledward      .     32 1 

3.  Suit  for  arrears  of  interest  by  mortgagee  of  turnpike 

tolls— Joinder  of  other  mortgagees.    Melh'sh  y.  Brooks        ...  3 

4.  Suit  to  set  aside  fraudulent  conveyance — Person  having 

partial  interest  in  property  only— Absence  of  other  persons  interested. 
Henley  v.  Stone lo3 

5.  Pleading — Payment  into  Court — Evidence  in  mitigation   of 

damages.     Spedc  v.  Phillijts 72.3 

6.  Variance — Misnomer  of  party  to  deed.    See  Deed. 

7.  Revival  of  suit — Death  of  sole  plaintiff— Order  on  application 

of   defendant  that  the  administrator  should  revive,  or  that  the  bill 
should  be  dismissed  without  costs.     ChowicJc  v.  Dimes  .132 

PRESCBIPTION.     See  Easement. 

PRINCIPAL  AND  AGENT— 1.  Agency  of  wife— Admission  of  debt 
due — Evidence  of  wife  calling  at  her  husband's  request.  Barker  v. 
Vaughan 600 

2.  Factor— Sale  by  factor  in  his  own  name — Custom  of  trade- 
Evidence  of  custom.     Johnston  v.  Vshonie AAb 

3.  Guaranty — Promise    to   answer   for    debt   of    another.     Stt 

Contract,  3. 

4.  Stockbroker — Order  to  purchase  shares — Apparent  purchase 

from  person  who  was  really  trustee  for  broker — Fraud — ^Lapse  of  time — 
Adequacy  of  price.     Qillett  v.  Peppercome 38 

5.  Termination  of  agent's  authority— Contract  for  sale  of  goods. 

See  Sale  of  Goods. 

PRINCIPAL  AND  SURETY- 1.   Guaranty— Consideration.    Ketma- 
way  V.  Treleaven 808 

2.  Change  in  partnership — Retirement  of  partner  from  prin- 
cipal's firm.     University  of  Cambridge  v.  Baldwin 850 

PROBATE  DUTY.    See  Revenue,  1. 

PROMISSORY  NOTE.     See  Bill  of  Exchange,  5 ;  Partnership,  2. 

dUO  WARRANTO — ^Affidavit  in  support— Necessity  oi  stating  at 
whose  instance  application  is  made.    Reg.  y.  Hedges   .  .       .    296 

RAILWAY— Lease  granted  by  five  out  of  six  tenants  in  common- 
Removal  of  rails  by  dissenting  tenant  in  common — ^Injunction.  Durham 
By,  Co,  V.   Waivn 56 
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RATES.     See  Poor  Law,  2—4. 

RECEIVEB  —  Trust  —  Misconduct  and  incapacity  of  trustees  — 
Appointment  of  new  trustees  by  the  Court — Discharge  of  receiver. 
Bdinhrigge  v.  Blair 171 

RELEASE — A  covenant  by  A.  not  to  sue  defendant  for  any  debt  due 
from  him  to  A. — Plea  of  release  in  bar  of  action  by  A.  and  B.  for  debt 
due  to  them  jointly.     Walmesley  y.  Cooper 324 

RENT-CHARGE.     See  Distress,  3. 

RESTRAINT  OF  TRADE.     See  Contract,  6,  7. 

REVENUE — 1.  Legacy  duty — Life  interest  in  residue  with  general 
power  of  appointment  given  by  will  of  first  testator — Appointment  by 
will  of  second  testator — Legacy  duty  payable  under  both  wills — No 
probate  duty  payable  under  will  of  second  testator.    Piatt  v.  liouth    122 

2.  Residue— Legacy   duty    on   sh€u:es    allotted   in    specie. 

A  tt, 'Oeti,  y.  Mangles 655 

SALE  OF  (H>ODS— 1.  Acceptance— Quality  of  goods— <<  Gk>od"  and 
^*  fine  "  barley,  distinction  between  —  Trade  custom.  Hutchiaon  v. 
liowk^ 821 

2.   Non-acceptance  —  Measure  of  damages.    PhillpcdtB  v. 

Evans 802 

3.  Custom — ^Undisclosed  principal — Custom  to  hold  broker  liable 

for  completion  of  contract — ^Parol  evidence.     Trutnian  v.  Lixier        .    451 

4.  Factor— Sale  by  factor  in  his  own  name— Custom  of  trade- 
Evidence  of  custom.     Johnston  v.  Uabome 445 

5.  **  Goods  " — Shares  in  Joint-stock  !:-vx\king  comp^^ny  are  not 

goods,  wares,  or  merchandizes,  within  sect.  17  oi  the  Statute  of  Frauds. 
Humble  v.  Mitchell ^     ...     318 

6.  Goods  inferior  to  sample  —  Bill  of  exchange  >>^.Failure   of 

consideration.     Welhy,  Hopkins •^"^^'     ^^^ 

7.  Non-delivery— Contract  with  agent  who  had  ceased  to  repi^ 

sent    seller — Notice    of  termination  of   authority — Contract  through" 
broker— Bought  and  sold  notes — Note  in  writing — Statute  of  Frauds. 
Trueman  v.  Loder 451 

8. **  50  tons  of  palm  oil  to  arrive  per  the  Mansfield  "—Proviso 

for  avoidance  of  contract  if  not  so  much  unappropriated  oil  on  board — 
Part  of  cargo  transferred  to  another  vessel — Arrival  a  condition  pre- 
cedent— Entire  contract.     Lovatt  v.  Hamilton 865 

9.  Request  to  agent  to  purchase  goods — Goods  purchased  and 

shipped — Bill  of  lading — Necessity  of  prompt  delivery  to  principal. 
Barber  v.  Taylor 814 

10.  Property  in  goods — Reservation  of  right  of  disposal — Con- 
signor— Bill  of  lading— Revocation  of  indorsement.    Mitchel  v.  Ede  .     525 

And  see  Licence. 

SEA — 1.  Jetty — Neglect  to  repair — Notice— Rate  levied  on  owners 
and  occupiers  for  repair— Levy  on  individual  occupier — Distress— Sale, 
legality  of.     Ramsey  v.  Nornabell 377 

2.  Sea-shore — Ownership— Gradual  encroachments  —  Encroach- 
ment of  sea  upon  land  of  subject— Right  of  Crown  to  land  thereby 
covered  with  water.    In  re  Hull  and  Selby  Railway        ....     733 
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SET-OFF— Joint  demand  by  A.  ag-ainst  B.  and  C,  in  respect  of  wliicl 
B.  haa  agreed  to  indemnify  C— Separate  demand  by  B.  against   A.. 
Bight  of  set-off  in  equity  though  not  at  law.     Ilamp  y .  Jouett  .         .      \i.'p 

SETTLEMENT  (MAB&IAGE)- 1 .  Bankruptcy  of  husband— ICaizi 
tenance,  right  of  wife  and  children  to.     Payt  v.  Way         ...  i 

2.  Limitation  on  wife's  death  to  ''such  persons  as  would    1  c 

entitled  as  her  next  of  kin  in  case  she  had  died  intestate  and  unmarried  *' 
— Exc lusion  of  marital  right- -Children  not  excluded.   Mn tujha m  v.  Vitut,,* 

SHARES— Sale  of  bank  shares— Interest  in  land— Statute  of  Frauds. 
Hee  Contract,  b. 

Amf  see  Principal  and  Agent,  4. 

SHEBIFF.     See  Execution. 

SHIP  AND  SHIPPING— 1.  Bill  of  lading -Freight— Goods  deliver- 
able unto  ''order  or  to  his  or  their  assigns  on  paying  freig^bf — 
Liability  of  consignees  who  had  indorsed  over  to  their  factors — Factors 
debited  with  freight— Claims  against  consignees  on  rubpequent  bank- 
ruptcy of  factors.     Tofmt  v.  Crawford 69r> 

2.  Indorsement — Right  of  shipper  to  revoke  indorsement 

and   change  destination  of  goods  before    delivery  of  goods  or   bill. 
Miichel  V.  KiJe 525 

3.  Delivery,  proper  time  for.     Barlter  v.  Taylor        .         .814 

4.  Freight — Liability  of  consignee  for,  where  no  bill  of  lading- 
Evidence  of  custom  on  prior  dealings.     Cofeman  y.  Lambert      .        .811 

And  see  Insurance  (Marine). 

SLANDEB.     See  Defamation. 

SOLICITOB-— 1.  Conf  i,^tial  communication—Document— Dicclosure 
as  to  possession  o^  custody— Knowledge  acquired  in  course  of  con- 
fidential commiL.acations  with  client,  in  a  professional  capacity. 
Cidnian  v.  Ortr.^ 257 

9.  Fraud— Solicitor  inducing  trustees  to  commit  breach  of  trust 

for  Lis  own  benefit— Party  to  breach  of  txust.    Fylfr  v.  Fyler  .        .217 

3.  Negligence — Parish  appeal— Defective  notice  and  statement 

of  appeal — Costs— Action  against  overseers.     Anrnt.  v.  Bulwer  .  593 

4.  Trustee — Costs— Bight  to    charge  for  professional  services. 

In  re  Sherwo<>d \4C) 

A  ml  see  Contract,  6 ;  Poor  Law,  5. 

STOCKBBOKEB.     Set  Principal  and  Agent,  4. 

TENDER— Demand  for  £108  due  on  promissory  note— £150  placed 
on  table  by  agent  of  debtor — Refusal  to  accept  unless  another  account 
were  fixed  at  stipulated  sum.     Bevans  v.  Rtes 727 

TRESPASS.     See  Damages. 

TBTTST— 1.  Breach  of  tiust— Fraud— Solicitor  inducing  trustees 
to  lend  trust  money  to  his  debtor  on  imauthorized  security  in  order 
that  he  may  obtain  payment  of  his  own  debt — Liability  to  cestui  que 
trusts,     Fyler  v.  Fyler 217 

2.  Trustees  investing  trust  money  on  unauthorized  security 

—Responsibility  for  any  future  loss  traceable  to  initial  error.    Fyltr  y. 
Fyler.         ,         .         , 217 
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TSTJ8T— 3.  Breach  of  trust— Liability   of    husband    for    breach   of 
trust  of  wife  committed  before  marriage.     /*almcr  v.  Wahfirhl  U>7 

4.  Loan  of  trust  money  on  unsurrendered  copyholds,   a 

deposit  of  a  lease,  and  a  bond— Order  to  pay  the  amount  into  Court. 
Wyati  V.  Sharratt 201 

5.  Trustee — Neglect  to  convert- leaseholds— Suit  for  account 

— Subsequent  discovery  of  breach  of  trust— Supplemental  bill— Costs. 
MehrtrriB  v.  Avdreiva 34 

6.  Transfer  of  fund  to  married  woman's  sole  name— Sale  by 

husband  and  wife — Impounding  dividends  payable  to  wife's  separate 
use.     Crosby  v.  Church 196 

7.  Costs — Suit  to  compel  assignment  of  term — B  equest  to  trustees 

by  beneficiaries — Bight  of  trustees  to  full  information.     Hoi  ford  y.  Phipps 

175 

8.  Deed  of  cestui  que  trust  directing  disposition  of  dividends — 

Consideration— Acceptance  of  trust — Executed  trust.     By  croft  y.  Christy 

112 

9.  Precatory  trust.     See  Will,  23,  24. 

10.  Beceiver,    appointment    of  —  Misconduct  of  trustees.     See 

Receiver. 

11.  Solicitor — Bight  to    charge  for  professional  services.     See 

Solicitor,  4. 

VENDOR  AND  PUBCHASEB— 1.  Contract  in  writing— Statute  of 
Frauds  —  Oifer  to  sell— Refusal  —  Subsequent  acceptance  of  original 
offer— No  assent  by  vendor.     Hyde  y.  Wrench 144 

2. Agreement  relating  to  sale  of  interest  in  land — 

Agreement  by  leaseholder  to  give  up  possession  of  premises  for 
remainder  of  term — Consideration — Payment  towards  repairs.  Butter- 
mere  y.  Hayes 795 

3.  Interest  in  land—  Bank  shares.     Humble  y.  Mitchell    .    318 

4.  Sale  by  auction— Purchase  not  completed  through  default  of 

vendor — Rettim  of  purchase-money — Action  against  vendor's  solicitor, 
who  received  deposit  as  agent  for  vendor.     Bamford  y.  ShutUeworth .    542 

5. Conditions  of  sale  —  Auctioneer,   authority  to  receive 

balance  of  purchase-money — Payment  by  bill  of  exchange.  Syke*  y. 
Giles 870 

6.  Specific  performance — Specific  performance,  questions  of  title, 

and  of  conveyance,  distinguished.     Sidebotham  y.  Barrivgton  212 

7.  Title — Inquiry.     Graham  y.  Oliver  .        .      58 

8. Abstract,  delay  in  delivery  of— Time,  whether  of 

essence  of  contract — Public-house — Reference  as  to  title.  Foxlowe  y. 
Amnxtts 200 

VESTED  INTEREST.     See  Will,  28. 

WAGER.    See  Gaming. 

WAIVER.     See  Arbitration,  3. 

WASTE — Tenants  in  common — Ixgunction — The  Court  will  restrain 
one  tenant  in  common  from  the  wilfUl  destruction  of  the  common  pro- 
perty.    Durham  and  Sunderland  Ry.  Co,  v.  Wairn 50 

WATER— Diversion  of  watercourse.    See  Easement)  4, 


892  INDEX.  lR.B. 

WILL— 1.  Accumulation— Annuity  secured  by  bond  and  increased  in 
amount  by  will — Second  annuity  of  similar  amount  given  by  codicil. 
Radburn  v.  Jervia 1*^3 

2.  Direction  to  accumulate  all  testator's  personal  estate  for 

the  benefit  of  his  grandchildren — Oift  to  wife  of  *'  any  thing  which  he 
might  not  have  suflBlciently  disposed  of" — Accumulations  of  fund,  void 
under  Thellusson  Act,  whether  belonging  to  widow,  notwithstanding 
the  gri^andchildren  took  vested  interests.     Ellis  y.  Maxii^U  .    23o 

3.  Ademption — Provision  by  father  for  son  in  business  held  not 

to  operate  as  an  ademption  of  a  legacy  to  the  son  in  a  previous  will. 
SiochfT  V.  Harbin 192 

4.  Ambiguity — Devise — Gift  over  to  ^*  grandson,  eldest  son  of  the 

said  J.  H."  —  Two  grandsons  by  dliferent  wives  of  J.  H.  —  Neither 
answering  description  in  will — Evidence  to  explain  intention.  Doe  d. 
Hisc4Kks  V.  Hiacocks 748 

5.  Annuity — Perpetual  annuity  granted  by  Charles  II.  to  A.  and 

his  heirs  payable  out  of  the  coal  duties  held  descendible  to  heirs,  but 
personal  estate.     Bad  bum  v.  Jervis 183 

6.  Charge  of   debts  and  legacies  —  Personal  estate  held  not 

exonerated  from  payment  of  debts  and  legacies — Beal  estate  devised 
for  payment  thereof,  in  exoneration  of  personal  estate,  insufficient. 
Colvile  V.  Middletan 231 

7.  A  charge  of  debts  on  real  estate  may  include  liabilities 

under  testator's  covenant  arising  after  his  death.   Wilhon  y.  Leonard     156 

8.  Children— Maintenance— Interest  in  ftind  not  vested — Bight, 

under  terms    of  power  in  will,  to   maintenance  after  attaining  21. 

Ellis  y.  Maxivell ,         .235 

9.  Devise — ^Devise  of  real  estate  in  trust,  for  the  persons  who  at 

testator's  decease  should  be  next  of  kin  of  B.  D.,  deceased — Next  of 
kin  consisting  of  grreat  grandchildren's  children  and  the  children  of  great 
grandchildren's  children — Children  taking  i)er  stirpes,  and  not  per  capita. 
Mattison  y.  Tanfield    ....'.......       62 

10.  Estate — Devise  to  A.  and  his  heir  male  living  to  attain 

the  age  of  21,  and,  in  case  of  no  such  heir  male,  remainder  over 
— Vested  estate  tail  in  A. — *<  Living  to  attain  " — Condition  subsequent. 
Doe  d.  Tremewen  y.  Permewen 395 

1 1 .  Direction  to  raise  sum  for  daughter — Life  interest  for  separate 

use  with  remainder  to  her  children — Death  of  daughter  unmarried — 
Absolute  interest.     Mayer  y.  Tmonsend 180 

12.  Election  —  Advancement  —  Breach  of  trust — Legatee   also 

executor  —  Advancements  by  one  trustee  without  concurrence  of 
co-trustee.     Palmer  y.  Wakefield 107 

13.  Estate — Life  interests  in  real  and  personal  estate  to  M.  and 

N.,  with  interests  to  their  issue  male  in  certain  events  only — Gift  over  to 
heir  of  testator  on  a  general  failure  of  issue  male  of  M.  and  N. — Estates 
tail  by  implication.     Franks  y.  Price 97 

14.  Estate  of  wife  —  Devise  to  trustees  to  "permit  and 

suffer  her  to  receive  the  rents  and  profits  thereof  until  my  son  shall 
attain  21 " — Intermediate  legal  estate  until  son  attains  21.  Doe  d.  Noble 
y.  Bolto7i 307 

' 15.  Executor,    legacy   to  —  Codicil    revoking    appointment    of 

executor — Appointment  of  another  executor  "on  same  conditions" — 
Whether  second  entitled  to  legacy  given  to  first  executor.  Eadbum  y. 
Jervis 183 
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WILL — 16.  Gift  of  lands  'Ho  be  possessed  and  enjoyed,  with  all  my 
property  whatsoever" — Held  to  pass  fee  in  realty.  Dot  d.  Bwhy  v. 
RohtrU 565 

17.  Gift  of  all  ships  and  money  dtie  at  time  of  decease — Whether 

passing  freight  due  on  charter-party  executed  after  date  of  will. 
Stephenson  y.  Dowsi/n 149 

18.  Gift  per  capita  or  per  atirpea — Bequest   "to   A.   and  to  the 

children  of  B.,  to  be  equally  divided."    Dowding  v.  Smith  .        .        .215 

19.  Legacy  charged  on  mixed  fund  of  realty  and  personalty — 

Revocation  by  codicil  only  executed  to  affect  personalty— Liability  of 
realty  for  proportion  of  legacy.     Stocker  v.  Harbin  .  .192 

20.  Legacy,  demonstrative — Bequest  of  sum  due  under  marriage 

settlement — Receipt  in  testator's  lifetime — Charge  of  legacy  on  par- 
ticular estate.     Coiuift  v.  Middhton 231 

21.  Legacy  duty — Gift  of  residue — Portions  of  estate  not  sold — 

Discretion  of  trustees  to  allot  shares  in  specie— Legacy  duty  on  shares 
so  allotted.    Att.-Uen,  y.  Mangles 655 

22.  Mistake — Erroneous  recital  of  provisions  of  marriage  settle- 
ment—Gift of  annuity  "  in  addition  to  annuity  secured  by  settlement " 
— Whether  constituting  additional  bequest,    lialph  y.  Watson  .  258 

23.  Precatory  trust — "Recommend" — Legacy  to  daughter  with 

recommendation  to  settle  it  on  her  children— Death  of  daughter  in 
testator's  lifetime — Lapse.     Ford  y.  Fowler 72 

24.  -^ Gift    of  residue  to  A.  with  recommendation  to 

give  it  to  his  relations  at  his  death,  or  to  such  relations  as  he  shall 
think  most,  deserving— Uncertainty — ^Words  not  imperative.  Knight  y. 
Knight       ' 74 

25.  Residue — Gift  of  "three  or  four  thousand  pounds,  or  what- 
ever ren^aining  "  of  certain  specified  funds — Whether  carrying  general 
residue.     Wrench  y.  Jutting 210 

26.  Revocation  of  legacy— Codicil  revoking  legacies  given  by 

will— ^Effect  on  earlier  codicil.     Bunny  y.  Bunny 53 

27.  Satisfaction — Annuities  given  to  sisters  by  will,  whether  in 

satisfaction  of  annuities  of  smaller  amount  granted  in  testator's  life- 
time for  valuable  consideration.    Hales  y.  Darell  .138 

28.  Vesting — Life  interest  to  wife  until  youngest  child  attained 

21 — Death  of  child  without  issue  before  period — Intestacy  as  to  share 
of  deceased  child.     Bastin  y.  Watte 49 

And  set  Estate. 
WORD&— "  Fine."    See  Sale  of  Goods,  1. 

**  Gtood."    See  Sale  of  Goods,  1. 

- —  "Goods."    iSfe  Sale  of  Goods,  5. 

"Perils  of  the  Sea."    /S'ec  Insu 

"Recommend."    SeeWm^ 


END 
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